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PREFACE. 


This  Handbook  contains,  as  will  be  seen  from  the  title- 
page,  a  verbatim  reprint  of  all  criminal  cases  reported  in  the 
Calcutta  Series  of  the  Indian  Law  Reports,  Vols.  I.  to  XVI. 

The  object  of  this  work  is  to  obviate,  so  far  as  criminal 
cases  are  concerned,  all  reference  to  the  original  Reports, 
which  are  very  costly,  and  therefore  beyond  the  reach  of  many. 

To  enhance  the  usefulness  of  the  work,  I  have  added  the 
following : — 

1st. — A  nominal  index  of  all  cases  reported  in  this  book. 

2nd. — A  table  showing  the  volume  and  the  page  in  which 
each  case  is  printed  in  the  Calcutta  Series  of  the  Indian  Law 
Reports,  and  the  corresponding  page  in  this  book. 

jrd. — ^An  index  in  the  form  of  a  digest,  which  will  be  found 
to  be  very  useful  for  reference. 

D.  E.  CRANENBURGH. 
Oct.  6,  1890. 
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CRIMINAL  CASES,  VOL.  I. 


ORIGINAL  CRIMINAL. 

1876. 

Be/ore  Sir  Richard  Garths  Ki,,  Chief  Justice^  and  Mr,  Justice  Ponti/ex.        March  21 

THE  QUEEN  v,  HURRIBOLE  CHUNDER  GHOSE.  & 

A^  10. 
Evidence  A^  (L  of  1872) ^  ss.  2$j  26 ^  and  167 — AdtnissibilHy  in  evidence  of  Con-'  « 

fession — Police-officer  also  a  Magistrate — Deputy  Commissioner  of  Police  in     1  Cal.  207. 
Calcutta — Letters  Patent,  1865,  s,  26^^Case  certified  by  Advocate-General. 

The  prisoner,  on  his  arrest,  made  a  statement  in  the  nature  of  a  confession  which  was 
redaced  into  writing  by  one  of  the  inspectors  in  whose  custody  the  prisoner  was,  and  sub- 
sequently signed  and  acknowledged  by  the  prisoner  in  the  presence  of  the  Deputy  Commis- 
sioner of  Police  at  the  Police  Office,  the  Deputy  Commissioner  receiving  and  attesting 
the  statement  in  his  capacity  as  Mac^istrate  and  Justice  of  the  Peace.  At  the  trial  of  the 
prisoner  at  the  Criminal  Sessions  of  the  High  Court,  this  statement  was  tendered  in  evi- 
dence against  him,  and  admitted  by  the  Judge,  who  overruled  an  objection  on  behalf  of 
the  prisoner  that,  under  s.  25  of  the  Evidence  A6t,  it  was  inadmissible.  On  a  case  certified 
by  the  Advocate-General  under  cl.  26  of  the  Letters  Patent,  held  that  the  confession  was, 
under  s.  25  of  the  Evidence  A6t,  not  admissible  in  evidence. 

Per  Garth,  C.J. — S.  26  of  the  Evidence  A6t  is  not  to  be  read  as  qualifying  the  plain 
meaning  of  s.  25.  In  construing  s.  25,  the  term  "  police-officer  "  is  not  to  be  read  in  a 
technical  sense,  but  in  its  more  comprehensive  and  popular  meaning. 

Per  Curiam. — S.  167  of  the  Evidence' Aft  applies  as  well  to  criminal  as  to  civil  cases. 

Per  Garth,  C.J.  (Pontifex,  J.,  doubting). — The  Court  which  under  that  section  is  to 
decide  upon  the  sufficiency  of  the  evidence  to  support  the  conviction  is,  in  a  case  coming 
before  the  Court  under  s.  26  of  the  Letters  Patent,  the  Court  of  review,  and  not  the  Court 
below.  Such  decision  is  to  be  come  to  on  being  informed  by  the  Judge's  notes,  and  if 
necessary  by  the  Judge  himself,  of  the  evidence  adduced  at  the  trial. 

Per  Curiam, — Apart  from  s.  167,  the  Court  has  power,  in  a  case  under  d.  26  of 
the  Letters  Patent,  to  review  the  whole  case  on  the  merits,  and  affirm  or  quash  the  con- 
viction. 

HuRRiBOLE  Chunder  Ghose  and  Keshub  Chunder  Mannah  were  tried  at 
the  February  Sessions  of  the  High  Court,  and  were  convicted  by  a  special  jury, 
the  latter  of  using  as  genuine  certain  forged  documents,  and  the  former  of  abet- 
ting the  same  offence,  and  were  sentenced  by  Macpherson,  J.,  to  ten  years' 
transportation.  During  the  trial,  the  Standing  Counsel  tendered  as  evidence 
against  the  prisoner,  Hurribole,  a  statement  made  by  him  in  the  nature  of  a  con- 
fession, in  the  house  of  his  father  at  Kidderpore,  in  the  presence  of  two  in- 
spectors of  police  and  the  other  prisoner.  At  the  time  the  statement  was  made, 
the  prisoners  were  in  the  custody  of  the  police,  Hurribole  having  shortly  before 
been  arrested  under  a  warrant  issued  by  Mr.  Lambert,  the  Deputy  Commissioner 
of  Police  for  Calcutta.  The  statement  was,  upon  being  made,  reduced  into 
writing  by  one  of  the  inspectors  of  police,  and  on  the  removal  of  the  prisoners 
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to  Calcutta,  it  was  signed  and  acknowledged  by  Hurribole  as  corred,  in  the 
presence  of  the  Deputy  Commissioner  of  Police,  at  his  private  residence  over 
the  Police  OflBce,  and  Mr.  Lambert  signed  his  name  beneath  that  of  the  prisoner 
as  a  Magisttate  and  Justice  of  the  Peace. 

The  statement,  on  being  tendered  in  evidence,  was  objected  to  by  the 
Counsel  for  the  prisoner,  Hurribole,  as  being,  by  s.  25  of  the  Evidence  Aft, 
not  admissible  in  evidence  against  him ;  but  the  objection  was  overruled  by 
Macpherson,  J.,  who  held  that  the  statement  was  admissible  in  evidence  against 
Hurribole  under  s.  26.  Macpherson,  J.,  refused  to  reserve  the  point  under  s.  25 
of  the  Letters  Patent ;  but  a  special  case  was  submitted  to  the  Advocate-General, 
who  gave  a  certificate  under  s.  26  of  the  letters  Patent  that  the  point  of  law 
should  be  further  considered,  and  the  case  accordingly  came  on  for  hearing  on 
review  under  that  section. 

Mr.  Jackson  and  Mr.  R,  Allen  for  the  prisoner. 

The  Standing  Counsel  (Mr.  Kennedy)  for  the  Crown. 

Mr.  Jackson  contended  that  the  reception  in  evidence  of  the  statement 
admitted  was  expressly  barred  by  s.  25  of  the  Evidence  Aft,  it  being  a  confes- 
§ion  made  to  a  police-oflBcer.  The  fact  that  the  police-officer  was  in  this  case 
also  a  Magistrate  does  not  alter  the  effect  of  the  section :  it  does  not  make  him 
the  less  a  police-officer.  He  cannot  separate  his  functions  as  police-officer 
and  Magistrate,  and  therefore  was  not  such  a  Magistrate  as  is  contemplated 
hj  8.  26.  To  read  s.  25  otherwise  would  be  to  add  to  it,  after  the  word  "police- 
officer,"  the  words  "  unless  he  be  a  Magistrate,"  which  would  be  making  a 
new  law,  not  interpreting  an  existing  one.  It  is  submitted  further  that  Mr. 
tambert  was  not  a  Magistrate  of  Police,  and  had  no  power  to  aft  as  a  Magis- 
ttate of  Police  in  Calcutta.  Under  Bengal  Aft  IV.  of  1866  there  is  no  power 
given  to  appoint  the  Deputy  Commissioner  of  Police  a  Magistrate  of  Police 
for  Calcutta.  S.  6  says,  "The  Commissioner  of  Police  shall  not  ordinarily 
be  a  Magistrate  of  Police,"  but  he  may  be  appointed  to  that  office  by  specisd 
sanction  of  the  Governor- General  in  Council.  S.  7  provides  for  his  appoint- 
ment as  a  "Justice  of  the  Peace;"  but  unless  he  is  vested  with  the  jurisdic- 
tion of  a  Magistrate  of  Police,  he  shall  aft  as  a  Justice  only  so  far  as  may  be 
necessary  for  the  preservation  of  peace,  the  prevention  ctf  crimes,  and  the 
detection,  apprehension,  and  detention  of  offenders  in  order  to  their  being 
brought  before  a  Magistrate  of  Police,  and  so  far  as  may  be  necessary  for  the 
performance  of  the  duties  assigned  to  the  Commissioner  by  this  Aft."  The 
section  further  provides  that  the  Deputy  Commissioners  may  be  appointed 
Justices  of  the  Peace ;  and  if  so  appointed  they  are  to  aft  as  Justices  "  subject 
to  the  above  restriction."  S.  22  gives  the  Lieutenant-Governor  power  to  ap- 
point a  sufficient  number  of  fit  persons  to  be  Magistrates  of  Police  for  Calcutta: 
but  it  18  submitted  that  the  exercise  of  such  power  must  be  governed  by  ss.  6 
mud  7,  which  only  provide  for  the  appointment  of  the  Commissioner,  under 
special  circumstances,  to  be  a  Magistrate  of  Police,  and  for  the  appointment 
of  the  Deputy  Commissioner  as  a  Justice  of  the  Peace,  but  not  for  the  appoint- 
ment of  the  Deputy  Commissioner  as  a  Magistrate  of  Police.  It  would  be 
unlikely  that  the  legislature  intended  the  Commissioner  to  be  appointed  only 
by  sanction  of  the  Governor-General,  but  the  Deputy  Commissioner  to  be  ap- 
pointed without  it  If  he  were  appointed,  his  appointment  would  be  illegal 
and  void,  and  he  could  not  aft  as  a  Magistrate.  There  is  no  other  Aft  under 
which  he  could  be  appointed.  The  appointment  of  the  Deputy  Commissioner 
M  a  Magistmte  of  the  i^^Pergunnahs  would  not  enable  him  to  aft  as  a  Magis- 
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Irate  in  Cakntta,  or  make  him,  for  the  purpose  of  this  case,  a  Magistrate  with- 
in s.  26  of  the  Evidence  Aft,  and  even  if  it  did,  the  procedure  prescribed  by ' 
s.  122  of  the  Criminal  Procedure  Code  should  have  been  followed  before  this 
statement  would  be  admissible  in  evidence,  but  that  was  not  done. 

It  is  submitted  this  was  clearly  a  statement  made  to  a  police-officer,  and 
it  was  therefore  not  admissible.  This  point  arose  before  Markby,  J.,  in  1874, 
and  he  decided  in  favour  of  the  prisoner — Queen  v.  Macdonald} 

Mr.  Allen  on  the  same  side. — The  intention  of  s.  25  was  totally  to  disable 
a  person  who  is  a  police-officer  from  receiving  a  confession  which  could  after- 
wards be  used  against  a  prisoner.  [Pontifex,  J. — Suppose  the  Chief  of  the 
Police  in  Calcutta  were  sitting  as  a  Magistrate  in  Calcutta,  do  you  say,  because 
he  is  a  police-officer,  that  a  man  who  came  before  him  for  trial,  and  confessed 
his  guilt,  could  not  be  convicted  and  sentenced  by  him  ?]  No,  then  he  would 
be  acting  judicially ;  the  prisoner's  statement  would  be  a  plea  of  guilty,  not  a 
confession.  [The  Standing  Counsel. — Mr.  Lambert  is  not  a  member  of  the 
Calcutta  Police  Force;  see  s.  13  of  Bengal  Aft  IV.  of  1866.]  He  is  a  police- 
officer  ;  his  app)ointment  as  Superintendent  of  Police  in  the  mofussil  is  in  the 
Calcutta  Gazette  of  24th  July  1872,  though  he  is  Deputy  Commissioner  in 
Calcutta.  [Pontifex,  J. — S.  24  draws  a  distinction  between  police-(^cer 
and  Deputy  Commissioner  of  Police.  Garth,  C.J. — Could  the  Commis- 
sioner serve  a  summons  himself  under  that  section  ?]  Yes,  it  is  submitted  he 
could.  [Garth,  C.J. — See  s.  10.  Under  that  section  could  the  Commissioner 
fine  or  dismiss  the  Deputy  Commissioner  as  being  a  member  of  the  Police 
Force  ?]  S.  5  gives  the  Lieutenant-Governor  special  power  to  dismiss  him ; 
otherwise  the  Commissioner  would  have  had  power.  He  comes  under  the 
same  pension  rules  as  other  members  of  the  force,  and  the  time  he  serves  as 
Deputy  Commissioner  would  not  be  deducted.  [Garth,  C.J. — ^Every  member 
of  the  Police  Force  is  appointed  by  the  Commissioner,  and  is  to  receive  a  cer- 
tificate; see  ss.  10  and  13.]  Special  provisions  are  made  for  the  appointment 
of  the  Deputy  Commissioner ;  but  that  does  not  make  him  less  a  police-officer. 
Besides,  he  would  still  be  a  police-officer  by  virtue  of  his  appointment  of 
Superintendent  of  Police.  [Garth,  C.J. — Do  you  say  by  reason  of  that,  and 
without  express  appointment  or  orders,  he  could  exercise  the  functions  of  a 
police-officer  anywhere  ?]  No,  but  that  is  not  the  case  here.  Mr.  Lambert  has 
been  appointed  Deplity  Commissioner :  that  is  an  appointment  where  the  duties 
of  a  police-officer  are  brought  into  requisition  :  no  doubt,  he  was  appointed  as 
being  an  efficient  police-officer.  Independently  of  Bengal  Act  IV.  of  1866,  be 
is  a  police-officer  within  the  meaning  of  s.  25  of  the  Evidence  Act. 

The  Standing  Counsel, — By  the  appointment  of  Mr.  Lambert  to  be 
Deputy  Commissioner  he  ceased  to  be  a  member  of  the  Police  Force  while 
he  is  in  Calcutta.  Mr.  Roberts  was  appointed  Police  Magistrate  directly  fiofti 
the  Police  Force,  but  he  did  not  afterwards  retain  his  character  of  police- 
officer.  As  to  the  contention  that  a  police-officer  is  a  police-officer  wherever 
he  is,  that  is  not  so,  see  Act  V.  of  1861.  A  police-officer  under  s.  25  Is  a 
person  authorized  to  exercise,  and  actually  exercising,  his  functions  at  the 
place  where  the  confession  is  made.  A  person  appointed  police-officer  in 
the  mofussil  would  not  be  a  police-officer  in  Calcutta.  [Garth,  C.J. — ^Sup- 
pose a  man,  appointed  '^  police-officer  in  a  particular  part  of  Bengal,  were  to 
^  to  another  part;  then,  taking  into  consideration  that  the  Evidence  Act 
extends  over  the  whole  of  India,  would  a  statement  made  to  him  in  the  latter 
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1876.       place  be  inadmissible  under  s.  2  5  as  being  made  to  a  police-officer  ?]     No,  it  is 

■    '  submitted  it  would  not.     The  intention  was  to  prevent  confessions  from  be- 

QuBBN       jjjg  extorted  by  intimidation.     The  Commissioner  and  Deputy  Commissioner 
^'  are  not  police-officers  ;  the  language  of  Bengal  Act  IV.  of  1866  is  inconsistent 

HuRRiBOLB  ^ith  their  being  so :  they  have  not  to  perform  any  of  the  duties  of  a  police- 
Chunder  constable ;  the  only  officers  of  police  are  those  enumerated  in  the  schedule  to 
Ghosb,  the  Act — Form  A.  The  Commissioner  of  Police  performs,  or  did  perform 
VCal.  207.  until  a  late  date,  much  the  same  duties  as  were  performed  by  a  Magistrate  of 
a  District ;  Justices  of  the  Peace  exercised  the  executive  portion  of  the  work 
of  a  Magistrate  of  a  District,  but  were  not  to  exercise  his  judicial  functions. 
Persons  in  the  position  of  a  Commissioner  and  Deputy  Commissioner  of  Police 
are  not  persons  who  are  generally  considered  police-officers.  [Pontifex,  J. — 
If  a  police-officer  were  to  hear  a  confession  as  a  private  individual  in  his  pri- 
vate house,  he  would  be  bound  to  take  notice  of  it,  showing  that  you  cannot 
separate  his  private  and  police  capacities ;  why  then  should  you  be  able  to 
separate  his  police  and  magisterial  capacities.  Then,  again,  it  must  be  taken 
into  consideratiop  how  Mr.  Lambert  lives ;  here  he  lives  as  a  police-officer 
among  police,  not  as  a  Magistrate.]  It  is  submitted  his  police  functions  are 
merged  in  his  magisterial  ones  :  his  duties  and  functions  are  magisterial  and 
judicial;  in  this  case* he  issued  a  search-warrant,  which  is  a  magisterial  act. 
Under  the  old  Criminal  Procedure  Code,  Act  XXV.  of  1 861,  the  Commis- 
sioner of  Police  had  to  exercise  judicial  functions ;  see  s.  84,  which  provides 
procedure  to  be  adopted  on  the  arrest,  within  the  local  limits  of  the  juris- 
diction of  the  Supreme  Court,  of  a  person  against  whom  a  warrant  is  issued 
by  a  Magistrate.  Under  that  section,  if  the  argument  of  the  other  side  is  to 
prevail,  if  a  prisoner  were  taken  before  a  Magistrate  of  Police,  a  confession 
made  by  him  would  be  admissible ;  but  if  Ixe  were  taken  before  the  Commis- 
sioner of  Police,  it  would  not ;  see  also  s.  87.  Ss.  84  to  100,  taken  with  ss.  148 
and  149,  show  what  were  the  police-officers  meant  by  the  latter  sections,  which 
are  in  the  same  terms  as  ss.  25  and  26  of  the  Evidence  Act.  If  Mr.  Lambert 
were  only  a  Justice  of  the  Peace,  he  would  still  be  a  Magistrate  within  the 
meaning  of  s.  26  of  the  Evidence  Act ;  any  person,  who  was  a  Justice  of  the 
Peace,  would  come  under  that  meaning.  A  confession,  as  in  this  case,  made 
to  him  in  both  characters,  must  be  taken  to  have  been  .made  to  him  as  a  Ma- 
gistrate, his  character  as  a  police-officer  being  merged  in  that  of  Magistrate. 

Garth,  C.J.,  intimated  that  the  Court  was  of  opinion  that  the  statement 
was  not  admissible  in  evidence,  and  ought  to  have  been  rejected :  but  that 
Macpherson,  J.,  had  given  a  certificate  that  without  the  statement  there  was 
sufficient  evidence  to  justify  the  conviction. 

Mr.  Jackson  then  contended  that,  if  the  statement  had  been  improperly 
.received  in  evidence,  the  prisoner  was  entitled  to  an  acquittal.  The  case 
cannot  be  sent  back,  but  under  s.  26  of  the  Letters  Patent  must  now  be  decided 
by  this  Court,  if  at  all.  But  it  cannot  be  decided  at  all ;  s.  167  of  the  Evi- 
dence Act,  which  provides  that  "  the  improper  admission  or  rejection  of  evi- 
dence shall  not  be  ground  of  itself  for  the  reversal  of  any  decision  in  any  case," 
does  not  apply  to  a  criminal  case  tried  by  a  jury,  but  only  to  a  case  where  the  - 
matter  has  been  decided  by  a  Judge  without  a  jury.  The  Criminal  Procedure 
Code,  Act  X.  of  1872,  makes  special  provisions  as  to  the  improper  admission 
^  of  evidence  in  trials  by  jury ;  see  s.  283.  And  s.  280  gives  the  Appellate  Court 
power  to  pass  any  order  it  thinks  fit :  s.  283  was  unnecessary  if  s.  167  of  the 
Evidence  Act  applied.     In  Reg,  v.  Navroji  Dadahhai)^  the  applicability  of 

*  9  Bom.  H.  C.  R.  358, 
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s.  167  to  such  cases  as  this  was  raised,  but  the  question  was  only  fully  gone  into         1876. 
by  one  of  the  Judges,  Bayley,  J.,  and  was  not  made  a  ground  of  their  decision  '■ 

by  Sarjent,  C.J.,  and  Green,  J.,  though  they  adverted  to  it.     Bayle,y  J.,  gave       Queen 
a  strong  opinion  that  the  section  was  not  applicable  to  such  a  case  as  this.  ^* 

The  word  *  decision '  in  that  section  is  inapplicable  to  the  verdict  of  a  jury.     It    Hurribolk 
seems  to  have  been  admitted  that  the  Court  of  Review  was  the  proper  Cpurt  to     Chunder 
decide  oii  the  sufficiency  or  otherwise  of  the  evidence.     [Garth,  C.J.— That      Ghose, 
point  was  not  raised.]     No,  but  it  was  not  suggested  that  the  Court  before  whom     i  Cal.  ao/. 
it  was  argued  was  not  the  proper  Court  after  long  argument  on  all  points. 
[PoNTiFEx,  J. — It  appears  to  me  clear  the  other  way,  viz,,  that  the  Court  in  s.  167 
means  the  Court  that  tried  the  case.     [Garth,  C.J. — In  that  case  the  Judge  who 
tried  the  case  was  one  of  the  three  Judges  before  whom  the  case  was  heard  on 
review.]     Yes,  and  he  delivered  a  fresh  judgment  as  one  of  the  Court  of  Review* 
This  case  differs  in  that  it  is  one  certified  by  the  Advocate-General,  not  reserved 
by  the  Court.     It  is  submitted  that  s.  167  does  not  apply  to  criminal  trials  at  all ; 
the  section  is  identical  with  s.  57  of  Aft  II.  of  1855,  which  has  never  been  ap- 
plied to  criminal  trials.    The  words  are  "  the  Court  before  which  such  objec- 
tion is  "  not  was  raised."     It  does  not  apply  to  cases  tried  by  a  jury :  it  would 
be  impossible  to  say  what  the  result  on  the  minds  of  the  jury  would  have  been, 
if  the  evidence  improperly  admitted  had  not  been  before  them.    The  prisoner 
ought  to  be  discharged. 

Mr.  Allen  followed  on  the  same  side. 

The  Court  took  time  to  consider  their  judgment,  and  on  a  subsequent  day 
called  on  Mr.  Ingram,  who  then  apopared  with  the  Standing  Counsel  for  the 
Grown,  on  the  point  as  to  s.  167  of  the  Evidence  Aft,  but  the  learned  Counsel 
said  he  thought  it  was  unnecessary  for  him  to  argue  the  point. 

The  following  judgments  were  delivered  : — 

Garth,  C.J. — In  this  case,  the  prisoner  Hurribole  Chunder  Ghose  was  tri- 
ed and  convicted,  at  the  February  Sessions  of  the  High  Court,  for  using  certain 
forged  documents,  and  sentenced  to  ten  years*  transportation.  At  the  trial  be- 
fore Macpherson,  J.,  it  was  proposed  on  the  part  of  the  prosecution  to  put  in  a 
confession  made  by  the  prisoner.  The  confession  was  made,  in  the  first  in- 
stance, to  two  policemen,  and  taken  down  in  writing,  and  the  prisoner  was 
then  brought  before  the  Deputy  Commissioner  of  Police,  Mr.  Lambert,  at  the 
Police  Office  in  Calcutta,  where  he  again  affirmed  the  truth  of  his  former  state- 
ment to  Mr.  Lambert,  and  Mr.  Lambert,  in  his  capacity  of  a  Magistrate,  re- 
ceived and  attested  the  statement. 

Upon  this  confession  being  tendered  in  evidence,  it  was  objected  to  by  the 
prisoner's  Counsel,  upon  the  ground  that  it  was  a  confession  made  by  the  pri- 
soner to  a  police-officer,  and  therefore  not  admissible,  by  reason  of  the  25th  sec- 
tion of  the  Evidence  Aft  (I.  of  1872).  In  answer  to  this  objection,  it  was  urged 
on  the  part  of  the  prosecution,  ist,  that  Mr.  Lambert  was  not  a  "  police-officer" 
within  the  meaning  of  this  section  ;  2nd,  that,  if  he  were,  the  statement  was  made 
to  him  as  a  Magistrate,  and  not  as  a  police-officer ;  and  that  the  26th  section  was 
intended  to  qualify  the  25  th,  so  as  to  make  a  statement  even  to  a  police-officer 
admissible,  if  made  in  the  presence  of  a  Magistrate.  The  learned  Judge  at  the 
trial  admitted  the  evidence,  and  declined  to  reserve  the  point ;  but  the  Advocate- 
General  having  since  given  a  certificate,  under  s.  26  of  the  Letters  Patent  of  the 
High  Court,  that  the  point  was  a  proper  one  to  be  considered,  it  has  been  brought 
before  this  Court  for  review,  and  has  been  well  and  fully  argued  before  us. 

It  was  urged  by  Mr.  Jackson,  for  the  prisoner,  that  the  terms  of  s.  25  are 
imperative;  that  a  confession  made  to  a  police-officer,  under  any  circumstances^  is 
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J876.        not  admissible  in  evidence  against  him,  and  that  the  26th  section  is  not  intend- 

— jr ed  to  qualify  the  25th,  but  means  that  no  confession  made  by  a  prisoner  in  cus- 

QuEEN      XQ^yy  to  any  person  other  than  a  police-officer,  shall  be  admissible,  unless  made 

*•  in  the  presence  of  a  Magistrate.     I  am  of  opinion  that  this  is  the  true  meaning 

HuRRiBotE   Qf  ^|j^  25th  section.     Its  humane  object  is  to  prevent  confessions  obtained  from 

Chunder     accused  persons  through  any  undue  influence  being  received  as  evidence  against 

Chose,      them.     It  is  an  enactment  to  which  the  Court  should  give  the  fullest  effect,  and 

I  Cal.  207.     I  see  no  sufficient  reason  for  reading  the  26th  section  so  as  to  qualify  the  plain 

meaning  of  the  25  th.  > 

But  then  comes  the  question  whether  Mr.  Lambert  was  a  police-officer 
within  the  meaning  of  s.  25.  It  was  argued,  and  with  some  force,  that  the  term 
"  police-officer  "  did  not  mean  a  Deputy  Commissioner  of  Police ;  that  it  com- 
prised only  that  class  of  persons  who  are  called  in  the  Bengal  Police  Aft  (Bengal 
Act  IV.  of  1866) "  members  of  the  Police  Force ;"  and  that  the  object  of  the  Evi- 
dence Aft  was  not  to  prevent  a  gentleman  in  Mr.  Lambert's  position  from  taking 
a  confession,  but  only  ordinary  members  of  the  Police  Force,  who  are  person- 
ally and  constantly  engaged  in  the  detection  of  crime  and  the  apprehension  of 
offenders. 

There  is  no  doubt  that,  looking  at  the  various  sections  of  Bengal  Aft  IV. 
of  1866,  the  Deputy  Commissioner  of  Police  is  not  a  member  of  the  Police  Force 
within  the  meaning  of  that  Aft,  and,  moreover,  on  looking  back  to  the  Police  Aft 
of  186 X,  it  will  be  found  that  the  term  "  police-officer,"  as  used  in  that  Aft,  has 
generally  the  same  meaning  as  a  member  of  the  Police  Force  in  the  Aft  of  1866 ; 
but,  in  construing  the  25th  section  of  the  Evidence  Aft  of  1872, 1  consider  that 
the  term  "police-officer"  should  be  react  not  in  any  strict  technical  sense,  but 
according  to  its  more  comprehensive  and  popular  meaning.  In  common  par- 
lance and  amongst  the  generality  of  people,  the  Commissioner  and  Deputy  Com- 
missioner of  Police  are  understood  to  be  officers  of  police,  or  in  other  words 
"  police-officers,"  quite  as  much  as  the  more  ordinary  members  of  the  force ; 
and,  although  in  the  case  of  a  gentleman  in  Mr.  Lambert's  position,  there  would 
not  be,  of  course,  the  same  danger  of  a  confession  being  extorted  from  a  prisoner 
by  any  undue  means,  there  is  no  doubt  that  Mr.  Lambert's  official  character,  and 
the  very  place  where  he  sits  as  Deputy  Commissioner,  is  not  without  its  terrors  in 
the  eyes  of  an  accused  person ;  and  I  think  it  better  in  construing  a  section  such 
as  the  25th,  which  was  intended  as  a  wholesome  protection  to  the  accused,  to 
construe  it  in  its  widest  and  most  popular  signification. 

I  am  of  opinion,  therefore,  that  the  confession  made  by  the  prisoner  in  this 
case  ought  not  to  have  been  admitted  at  the  trial. 

But  then  comes  the  further  very  important  question  what  should  be  the  effect 
of  this  improper  admission  of  evidence  on  the  proceedings  ?  The  x67th  section 
of  the  Evidence  Aft  provides  that  "  the  improper  admission  of  evidence  shall 
not  be  ground  of  itself  for  the  reversal  of  any  decision  in  any  case,  if  it  shall  ap- 
pear to  the  Court  before  which  such  objection  is  raised  that,  independently  of  the 
evidence  objected  to  and  admitted,  there  was  sufficient  evidence  to  justify  the 
decision ;"  and  I  was  certainly  disposed  to  think,  before  hearing  Mr.  Jackson's 
argument,  not  only  that  this  section  applied  to  criminal  as  well  as  civil  cases,  but 
that  the  Court  which  had  to  determine  whether  independently  of  the  evidence 
objected  to,  there  were  sufficient  materials  to  justify  a  conviction,  was  the  Court 
below,  before  which  the  case  was  originally  tried  ;  and,  upon  this  assumption,  my 
learned  colleague  and  I  consulted  Macpherson,  J.,  who  certified  that  there  was 
ample  evidence  in  the  Court  below,  independently  of  the  admission,  to  justify 
the  conviction  in  this  case. 
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Mr.  Jackson,  however,  desired  to  be  heard  up)oii  the  effect  of  s.  167,  and  he 
had  nrged  upon  us, — first,  that  the  section  does  not  apply  at  ail  to  criminal  cases, ; 
and,  secondly,  that,  if  it  does,  the  Court  to  determine  whether  conviction 
ought  to  stand  is  not  the  Court  which  tried  the  case,  but  the  Court  before  whom 
the  point  of  the  admissibility  of  the  evidence  was  argued.  Mr.  Jackson  insisted 
that  the  word  "  decision"  used  in  s.  167  was  one  inapplicable  to  a  criminal  case 
tried  on  the  original  side  of  this  Court,  and  that  it  never  could  have  been  intend- 
ed by  the  Legislature  that  a  case  tried  by  a  jury,  and  of  the  facts  of  which  a  jury 
alone  are  the  proper  judges,  should  be  virtually  re-tried  by  any  Court  not  con- 
dsdng  of  a  jury ;  and  in  aid  of  his  argument,  he  cited  the  case  of  Reg.  v.  Nav* 
roji  JDadabhai} 

I  am  unable,  however,  to  discover  any  sufficient  reason  why  the  167th  sec- 
tion of  the  Evidence  Aft  should  not  apply  to  criminal  as  well  as  civil  cases.  It  is 
perfectly  true  that  the  word  "  decision"  is  more  generally  used  as  applicable  to 
civil  proceedings,  but  it  is  by  no  means  inappropriate  to  criminal  cases ;  and,  if 
it  was  the  intention  of  the  Legislature  to  use  an  expression  which  would  apply 
equally  to  civil  as  to  criminal  proceedings,  there  is  probably  no  other  word 
which  would  have  answered  their  purpose  better.  Many  other  provisions  of  the 
Evidence  Act  apply  equally  to  all  judicial  enquiries,  and,  if  the  nature  of  the 
mischief  which  the  section  was  intended  to  remedy  is  considered,  there  is  at 
least  as  much  reason  why  it  should  apply  to  criminal  as  to  civil  proceedings. 
The  Court  have  no  power  in  a  criminal  case  to  order  a  new  trial,  and,  if^  in 
each  instance,  where  evidence  is  improperly  admitted  or  rejected,  the  convic- 
tion is  to  be  quashed,  a  lamentable  failure  of  justice  would  often  be  the  conse- 
quence. 

I  am  of  opinion,  therefore,  that  s.  167  does  apply  to  criminal  cases,  but, 
upon  consideration,  I  think  that  the  Court  mentioned  in  that  section  which  is 
to  decide  upon  the  sufficiency  of  the  evidence  to  support  the  conviction  is  the 
Court  of  Review,  and  not  the  Court  below.  The  point  is  certainly  "  raised," 
properly  speaking,  in  the  Court  belo\V,  but  it  is  both  raised  and  argued  in  the 
Court  of  Appeal,  and  we  think  that  the  proper  coarse  of  proceeding  is  for  the 
Court  of  Appeal  to  decide  upon  the  case,  upon  being  informed  from  the  Judge's 
notes,  and,  if  necessary  by  the  Judge  himself,  of  the  evidence  adduced  at  the 
trial. 

Apart,  however,  from  s.  167  of  the  Evidence  Act,  I  think  that,  under  s.  26 
of  the  Letters  Patent,  by  virtue  of  which  this  case  has  been  submitted  to  us  for 
review,  we  have  a  right  either  to  quash  or  to  confirm  the  conviction,  as  we  may 
think  proper.  The  section  enables  the  Court,  after  deciding  upoti  the  point 
reserved  or  certified,  to  pass  such  judgment  or  sentence  as  it  may  think  right. 
If,  therefore,  upon  reviewing  the  whole  case,  we  are  of  opinion  that,  upon  the 
evidence  properly  received,  there  is  sufficient  ground  to  convict  the  prisoner, 
I  consider  that  we  ought  to  allow  the  conviction  to  stand.  In  the  present  case, 
therefore,  we  have  obtained  copies  of  the  Judge's  notes  at  the  trial,  and  have 
also  obtained  information  from  the  Judge  as  to  what  particular  portion  of  the 
evidence  applied  to  the  prisoner  Hurribole  Chunder  Ghose,  and  we  are  now 
prepared  to  hear  the  case  argued  upon  its  merits,  as  to  whether  there  is  suffici- 
ent evidence,  apart  from  that  improperly  admitted,  to  support  the  conviction, 

PoNTiFEx,  J. — I  also  am  of  opinion  that  the  confession  made  by  the  pri- 
soner in  Mr.  Lambert's  presence  ought  not  to  have  admitted  at  the  trial. 

»  9  Bom.  H.  C.  R.  358. 
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1876.       Without  going  so  far  as  to  say  that  s.  25  of  the  Evidence  Act  renders  inadmid^ 

■  sible  a  confession  made  to  any  person  connected  with  the  police,  for  there  are 

2"^^^      cases  in  which  a  person  holding  high  judicial  oflfice  has  control  over  and  is  the 

^'  nominal  head  of  the  police  in  his  district,  1  think  that,  in  the  present  case,  it 

HuRRiBOLB   ^as  impossible  for  Mr.  Lambert,  residing  in  the  house  allotted  to  him  as  De- 

Chunder    puty  Commissioner  of  Police,  and  surrounded  by  police  immediately  under  his 

Ghosb,      control,  to  divest  himself  of  his  character  of  a  police-officer.     I  also  agree  that, 

I  Cal.  207.     under  cl.  26  of  the  Letters  Patent,  which  clause  deals  with  cases  tried  before 

a  jury,  we  are  bound  to  consider  the  admissible  evidence  in  this  case,  and  to 

pass  such  judgment  and  sentence  as  we  shall  think  right,  and  I  come  to  this 

conclusion  without  reference  to  s.  167  of  the  Evidence  Act. 

I  agree  that  such  last-mentioned  section  is  applicable  to  criminal  trials, 
but  I  have  some  doubt  whether,  if  we  were  proceeding  under  it  alone,  we  should 
be  the  proper  Court  to  consider  the  sufficiency  or  insufficiency  of  the  evidence 
in  relation  to  the  verdict.^ 

Attorney  for  the  Crown  :  The  Government  Solicitor y  Mr.  Sanderson. 

Attorney  for  the  prisoner  :  Mr.  Carruthers. 


1876. 

March  23. 
I  Cal.  219. 


APPELLATE  CRIMINAL. 

£e/ore  Sir  Richard  Garth,  Kt.y  Chief  Justice,  Mr,  Justice  L.  S.  Jackson, 
Mr.  Justice  Macpherson,  Mr.  Justice  Pontifex,  and  Mr.  Justice  Morris. 

THE  QUEEN  v.  ZUHIRUDDIN  and  others. 

Criminal  Procedure  Code  (Act  X.  of  i8y2),  s.  64 — Power  of  Judge  acting  in 
English  Department. 

An  application  for  the  transfer  of  a  case  under  s.  64  of  the  Criminal  Procedure  Code 
should  be  made,  not  by  letter  to  the  English  Department  of  the  High  Court,  but  before 
the  Court  in  its  judicial  capacity,  and  should  be  supported  by  affidavits  or  affirmation  in 
the  usual  way. 

The  Assistant  Magistrate  of  Patna,  by  an  order  dated  the  loth  of  Febru- 
ary 1876,  committed  the  accused  for  trial  by  the  Sessions  Judge  of  Patna,  on 
the  charge  of  having,  on  the  5th  of  June  1875,  committed  murder  and  cognate 
offences,  alleging  in  the  order  of  commitment  that  the  delay  in  bringing  them 
to  justice  was  caused  by  the  undue  influence  exercised  by  the  accused  in  the 
district.  On  this  ground  he  applied,  through  the  District  Magistrate,  to  the 
High  Court  for  an  order  under  s.  64  of  Act  X.  of  1872  transferring  the  case 
to  some  other  district.  A  copy  of  the  grounds  of  commitment  was  furnished 
to  the  accused  on  the  20th  of  February.  The  application  to  the  High  Court 
to  transfer  the  case  was  made  by  the  District  Magistrate  by  letter  directed  to 
the  Registrar  of  the  High  Court,  who  placed  it  before  Jackson,  J.,  sitting  in  the 
English  Department,  who  thereupon,  without  notice  to  the  accused,  made  an 
order  transferring  the  case  from  the  Sessions  Judge  of  Patna  to  the  Sessions 

*  The  Counsel  for  the  prisoner  then  wenl  through  the  evidence  to  show  that  it  was  in- 
sufficient, apart  from  the  confession,  to  justify  the  conviction  beine  upheld.  A  certificate 
by  a  majority  of  the  jury  who  tried  the  case,  to  the  effect  that  if  the  confession  had  not 
been  in  evidence  they  would  have  given  a  verdict  of  acquittal,  was  tendered,  but  was  re- 
jected by  the  Court.  The  Court  took  time  to  consider  their  judgment,  and  eventually  up- 
held the  conviction  on  the  evidence. 
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Judge  of  ShsAftbad.  The  trial  before  the  Sessions  Jtid^e  6f  Patiui  wobH  InKe  iey6. 
been  by  a  jury,  while  that  at  the  Sessions  Court  at  Shatobad  would  t>e  bj  die  — ^^^ 
Judge  wkh  assessors.  C™*** 

It-. 
On  the  above  facts,  Mr.  Evans  applied  for  a  rule  calling  on  the  Croi^Fn  Zufi[iEUDi)iif« 
to  shew  cause  why  the  order  should  not  be  quashed  on  the  ground  that  it  hsfd    1  Cai.  319* 
been  made  without  jurisdiction,  and  was  not  a  valid  exercise  of  any  pow^ 
vested  in  the  Court,  and  moreover  was  made  without  notice  to  the  accused* 
and  without  any  proper  application  to  the  High  Court  on  proper  and  suffici^t 
grounds. 

The  appBcatkm  was  made  before  Garth,  C.J.,  and  Pontifkx,  J.,  who 
ordered  a  nue  to  be  issued  in  terms  of  the  application. 

Mr.  Macrae  (the  Junior  Government  Pleader,  Baboo  yuggodanuM 
Mooktrjee^  with  him)  on  behalf  of  the  Crown  now  appeared  to  show  cause,  and 
eoDtended  that  there  was  no  necessity  for  giving  any  notice  to  the  accused 
before  malung  the  order,  no  such  procedure  having  been  suggested  by  the 
Legislature :  and  after  referring  to  s.  297  of  the  Criminal  Procedure  Code  (Act 
X.  of  1872)  wl^ch  authorizes  the  High  Court  to  commit  for  trial  an  accused 
pereon  Improperly  discharged  when  such  matter  should  "  come  to  its  know- 
ledge "  when  such  person  had  not  the  right  to  be  heard,  argued  that  it  might 
&urly  be  contended  that  the  High  Court  having  such  large  powers*  the  Legis- 
lalvre  did  not  require  notice  to  be  given  in  the  lesser  matter  of  transfierrin^ 
cases.  [Gakth,  CJ. — ^When  an  order,  if  m&de,  will  affect  an  accused  person, 
I  certainly  think  he  should  have  notice  before  it  is  made.  Pontifkq,  J. — In 
cases  coming  before  the  High  Court  under  s.  207  of  the  Criminal  Progejlm^ 
Code,  the  evidence  has,  at  a  former  stage,  already  been  taken  in  die  presence 
of  the  accused  person.]  The  learned  Counsel  further  argued  from  the  fact 
that  the  power  of  transferring  cases  under  ss.  63  and  64  was  possessed  by  Ihe 
(jovemor-General  in  Council  and  by  the  Lieutenant-Governor,  for  whom  it 
HFoold  be  impossible  to  follow  the  procedure  demanded  on  behalf  of  the  pri- 
soners, the  transfer  was  made  administratively.  By  s.  13  of  the  Charter  K% 
the  powers  of  the  High  Court  may  be  exercised  by  one  Judge  under  the  rules 
of  4th  June  1867 ;  see  Broughton's  Civil  Procedure  Code,  p.  704.  Therefore, 
if  the  matter  be  non-judicial,  and  affecting  the  administrative  and  executive 
authority  only,  such  a  Judge  has  power  to  dispose  of  it  himself.  [Pontipex,  ?. 
— Will  cL  36  of  the  Letters  Patent  enable  a  single  Judge  to  perform  functions 
QBder  8.  64  ol  Ad  X.  of  1872  ?]  CI.  13  confers  judicial  powers  oa  the  Higk 
Coort ;  cL  15  confers  administrative  power ;  the  power  to  transfer  cases  MWi^ 
ferred  by  the  latter  section  as  belonging  to  the  administrative  rather  th^  judi« 
dal  aOs  of  the  Court. 

Mr.  Woodroffe  (Mr.  Evans  and  Moonshee  Mahonud  Fusoo/m'tik  him)  M 
support  ol  the  rule. — ^Even  if  in  point  of  form  the  letter  sent  by  the  Registrar  be 
an  orAtt  oi  tlie  High  Court,  the  High  Court  cannot  issue  an  order  administn^ 
lively,  and  if  it  could  so  issue  it,  the  English  Department  has  not  the  potv<er  tb 
issue  such  an  order ;  the  High  Court,  when  it  msikes  an  order  under  s.  64,  afftii 
judicially,  and  not  administratively.  The  Legislature  could  not  have  intended 
to  confer  power  of  such  an  unparalleled  character  as  to  allow  it  in  certain  catfeil 
to  aft  both  administratively  and  judicially.  S.  520  of  the  Criminal  Procedure 
Code  is  the  only  section  under  which  the  High  Court  hag  power  to  make  an 
order  not  judicial.  The  considerations  which  would  move  the  Goinemor-Gene- 
ral  in  Gom^  aie  different  from  those  whidi  would  mo^e  4he  High  Court 

L  L.  R.,  Cal.  2. 
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:  1876.      •  No  drjg^ument  can  be  deduced  from  ss.  63  and  64A  to  support  the  contention 

- ■  that  the  powers  exercised  by  the  High  Court  are  other  than  judicial  proceedings. 

;.QujtBN  There  is  nothing  to  show  that  an  order  under  s.  64,  made  by  High  Court, 
ZuHmuDDiN,  is  anything  other  than  a  Judicial  order.  Any  person  liable  to  be  prejudicially 
*••  t  Cal.  2ig.  .^ected  by  an  aft  of  the  Legislature  has  the  right  to  have  an  opportunity  of  de- 
fending himself,  unless  such  right  ha^  been  expressly  restricted ;  see  Maxwell 
on  the  interpretation  of  Statutes,  p.  325.  The  powers  of  revision  given  to  the 
High  Court  by  s.  297  are  with  reference  to  matters  judicial ;  see  The  Queenv. 
Bundooy  The  Court  can  only  act  on  matter  brought  before  the  Court  in  the 
regular  way  by  the  prosecution  or  by  the  defence ;  not  on  information  obtained 
from  other  sources,  as  newspapers,  letters,  <S:c.  Applications  in  other  cases  have 
been  made  by  the  accused  for  transfer  of  cases,  but  these  have  always  been 
treated  judicially.  Some  of  them  have  been  so  treated  by  Macpherson,  J.,  and 
PouitfieXy  J.  We  have  not  been  able  to  discover  a  single  instance  of  an  ap- 
plication such  as  this  being  made  by  the  accused  person  to  the  English  De- 
partment. [Jackson,  J.,  referred  to  three  cases  in  which  the  application  was 
made  on  behalf  of  the  accused  to  the  English  Department.]  Those  are  cases 
where  the  applications  were  made  possibly  in  the  interest  of  the  accused,  but  not 
by  him,  but  by  the  Magistrate  on  account  of  his  being  connected  with  the  case 
as  either  a  witness  or  prosecutor.  The  learned  Counsel  referred  to  the  Queen 
V.  Pogose^  a  case  in  which  an  application  made  by  the  Judge  of  Dacca  to  the 
English  Department  to  transfer  the  case  from  that  district  had  been  refused  on 
the  ground  that  it  could  not  be  dealt  with  administratively,  and  asked  the  Court 
to  send  for  the  papers  in  the  case. 

On  the  re-assembling  of  the  Court  on  the  following  day,  the  following  judg- 
ments were  delivered : — 

Garth,  C.T. — I  am  happy  to  say  that,  since  last  evening,  some  papers  have 
i>een  discovered,  which  will  render  any  further  discussion  of  this  rule  unnecessary. 

It  appears  that,  in  1869,  in  a  case  which,  in  its  circumstances,  very  closely 
jmsembled  the  present,  it  was  decided  by  no  less  than  nine  Judges  of  this  Court 
that  the  proper  course  was  to  apply  to  the  Court,  sitting  in  its  judicial  capacity, 
upon  affidavits,  in  the  usual  way ;  and  I  am  extremely  glad  to  find  that  no  less 
distinguished  a  Judge  than  Mr.  Justice  Louis  Jackson  was  one  of  the  Judges 
who  took  part  in  that  decision.*  An  application  in  that  case  was  made  by  Mr. 
Merchely  the  Officiating  Sessions  Judge  of  Dacca,  to  the  Registrar  of  this  Court, 
auggesting  that  an  order  should  be  obtained  for  the  transfer  of  the  proceedings 
Xo  the  High  Court  for  trial.    I  will  read  his  letter,  dated  the  1 1  th  of  June  1 869 : — 

**I  have  the  honor  to  request  that  you  will  lay  before  the  Hon'ble  Judges 
of  the  High  Court  the  following  circumstances,  and  solicit  orders  thereon  for 
jae.  The  Magistrate  of  Dacca  has  committed  the  four  principal  Armenian  re- 
sidents of  this  city  on  a  charge  of  misappropriating  a  large  sum  of  money,  the 
property  of  the  wealthiest  Armenian  of  Dacca,  on  his  decease.  The  charge  is 
brought  on  behalf  of  Grovemment  on  the  motion  of  the  Educational  Department, 
wlu)  claim  the  money  as  intended  for  a  school.  Technically  the  Government  is 
prosecutor  also  under  s.  68.  The  case  is  as  important  a  case  as  well  could  oc- 
cur in  the  eyes  of  the  educated  classes  of  Dacca ;  and  the  decision  of  it  is  natu- 

»  22  W.  R.,  Cr.,  ^, 

•  Not  reported. 

*  This  wa^  the  cas^  of  The  Queen  v.  Pogose  referred  to  by  Mr.  Woodroffe^ 
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rallj  looked  forward  to  with  great  interest.    But  it  appears  to  me  advisable  that       xi^ 
it  shoald  be  tried  at  Calcutta,  and  not  here.    My  jury  list  is  very  ill  adapted 


for  such  a  case."i  Qumh 

Upon  this  letter  being  received  by  the  Registrar,  it  appears  to  have  been  zohieuddiii 
laid  before  the  Chief  Justice,  Sir  Barnes  Peacock^  who  recorded  upon  it  the  fol-    ^ ^^^^^^ 
lowing  minute :  "  It  appears  to  me  that  the  Court  ought  not  to  interfere  upon    '        *^ 
the  application  of  the  Sessions  Judge  made  by  letter.    K  Government  (or  the 
prosecutor,  if  the  case  is  not  prosecuted  by  Government),  or  any  of  the  accused, 
think  fit  to  apply  to  the  Court  by  motion  supported  by  affidavit  or  affirmation, 
the  Court  will  decide  what  ought  to  be  done. — ^June  i6th,  1869.  (Signed)   B, 
Peacock"  This  view  of  the  learned  Chief  Justice  was  concurred  in  by  the  Judges 
of  the  Court  as  under :  "  I  agree  with  the  Chief  Justice." — J,  P,  Norman. 
"And  \r—C  Hohhouse,  G.  Loch,  H.  V,  Bqyley,    "I  agree."—/?.  N.  Milter. 
"Seen." — W,  Markhy,  E,  Jackson,     And  further  it  was  agreed  to,  as  I  have 
already  mentioned,  by  my  learned  colleague,  Mr.  Justice  Louis  Jackson. 

This  decision  having  been  arrived  at  in  1869,  it  appears  to  us  to  set  the 
matter  at  rest ;  and  I  think  that  Mr.  Macrae,  on  the  part  of  Government,  will 
feel  that  he  cannot  with  propriety  contest  the  point  further. 

Mr.  Macrae  assented. 

Jackson,  J. — ^I  wish  to  add  a  few  words  by  way  of  explanation  of  what  seems 
to  be  an  inconsistency  on  my  part. 

My  acquiescence  in  the  course  taken  on  that  occasion  was  in  this  degree 
marked,  that  while  the  other  Judges  had  merely  attached  their  initials  in  token 
of  their  concurrence,  I  wrote  a  separate  note,  and  that  note  is  in  these  words : 
"I  quite  agree  with  the  Chief  Justice  that  such  an  application  could  only  be 
entertained,  if  made  in  the  way  stated  by  him.  I  take  the  opportunity  of  point- 
ing out  that  it  has  been  a  very  common  practice  for  Sessions  Judges  to  make 
recommendations  for  the  tranter  of  cases  from  one  district  to  another  by  letter,  * 

and  that  cases  have  often  been  so  removed  by  a  mere  letter  based  on  such  re- 
commendations. It  may  be  worth  considering  whether  some  rule  ought  not  to 
be  laid  down  for  dealing  with  such  applications.  The  same  thing  also  happens 
in  respect  of  civil  cases." 

It  would  seem,  therefore,  that  I  not  only  concurred  in  that  view,  but  con- 
sidered it  desirable  that  the  Court  should  lay  down  a  formal  rule,  which  should 
regulate  the  procedure  in  such  cases,  and  should  be  a  notice  and  a  guidance 
to  Judges  and  Magistrates  when  they  should  think  fit  to  make  such  references 
in  future.  Immediately  afterwards  I  left  the  country,  and  was  absent  for  four 
or  five  months,  during  which  time  no  one  took  any  steps  in  the  matter.  The 
result  was  that  no  formal  rule  was  made,  and  this  case  appears  to  have  passed 
out  of  sight.  Two  years  afterwards  I  had  the  honor  to  succeed  to  the  charge 
of  the  English  Department,  and  found  that,  notwithstanding  this  case,  the  prac- 
tice continued  to  be  such  as  it  had  formerly  been,  and  therefore  the  course  I 
Xock,  in  this  case  was  in  strict  conformity  to  the  old  practice  which  had  not  been 
departed  from  notwithstanding  this  case. 

I  do  not  hesitate  to  say  that  the  procedure  suggested  by  Sir  B,  Peacock  is 
die  proper  one  when  there  are  parties  concerned ;  but  the  practice  being  such 
as  I  have  stated,  I  consider  myself  justified  in  making  the  order  which  I  did. 

1  The  letter  then  went  into  details  to  show  the  difficulty  of  obtaining  a  proper  jury  in 
the  district  to  try  the  case,  and  suggested  that  the  case  should  be  transferred  to  the  file 
of  the  Hi|^  Court 
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iO^  ^kBTRy  C.J  .—I  desire  to  add  that  I  personally  do  not  reg^rel  that  Ihfis 

^— ~— ■*  matter  has  been  thoroughly  ventilated  and  discussed  in  open  Court.    It  is 
®"'™      extremely  desirable  that  the  public  should  fully  understand  that  in  this  country 
**         there  is  the  same  law  for  Uie  Government  as  for  the  subject ;  and  that  there  is 
2kmnuiD0ii^  not  one  course  of  practice  for  the  Crown,  and  anodier  for  the  prisoner.  Wherever 
i<Al.^i^    the  rights  of  the  subject  are  concerned,  it  is  quite  right  that  the  matters  should 
be  dealt  with  by  us  in  o[>en  Court  in  our  judicial  capacity,  and  that  each  appli- 
cation should  be  made,  supported  by  affidavit  or  affirmation,  in  the  regular 

In  the  present  case  the  rule  will  be  made  absolute  to  set  aside  the  order 
complained  of,  and  Ae  Crown  will  be  at  liberty,  if  so  advised,  to  make  a  stft)- 
MUtlve  application  to  the  Court  for  the  transfer  of  the  case  to  some  other  district. 

Macphsbsom,  J. — I  concur  in  thinking  that  the  Crown  has  shown  no  good 
cause  agiuast  the  rule ;  and  that  the  rule  should  be  made  absolute. 

FoimFEx,  J. — ^I  also  agree. 

Morris,  J. — ^I  also  i^ee. 

Rule  AhsoTuie, 


APPELLATE  CRIMINAL. 

Btfore  Mr,  Justice  Macpherson  and  Mr.  Justice  Morris, 

^^^  THE  QUEEN  v,  GOBIN  TEWARI  and  another. 

Criminal  Procedure  Code  (Act  X,,  iSysJ,  s,  2'j2^Arrest  pending  Appeal, 


iCtl»28i» 


In  an  appeal  rnider  8.  273  of  Act  X.  of  187a,  the  High  Court  has  power  to  order  the 
accofled  to  be  arretted  pending  the  appeal. 

In  this  case,  the  accused,  Gobin  Tewari  and  Jodoo  Lall,  bad  been  tried 
on  a  charge  of  murder  by  the  Sessions  Judge  of  Bhaugulpore,  and  released  : 
and  against  this  acquittal,  the  Government  appealed.  On  the  admission  of  the 
appeal,  the  I^gal  Remembrancer  applied  for  the  re-arrest  of  the  accused. 

[Macpherson,  J. — ^Why  should  not  the  prisoners  be  re-arrested  under  s.  93 
Of  the  Criminal  Procedure  Code  ?]^ 

The  Legal  Remembrancer  (Mr.  H,  Belt)  submitted  that  the  Court  had 
power  to  order  the  arrest  of  the  accused  persons.  It  was  true  that  s.  373  did 
not  expressly  give  the  Court  this  power,  but  it  was  a  power  which  was  impliedly 
rested  in  the  Court.  Where  a  Court  had  jurisdiction  over  an  offence,  it  had 
^  necessiQr  power  to  bring  the  persons  accused  of  the  offence  before  xX.—^Bane 
V.  Methuen^ 

The  admission  of  the  appeal  revived  the  charge  against  the  accused  ;  and 
it  was  absurd  to  treat  persons  accused  of  murder  as  mere  respo,ndents  in  an 
appeal.  Before  the  appeal  was  heard,  the  accused  ought  to  be  in  the  custody 
of  the  law.    If  the  accused  were  treated  as  respondents,  and  merely  served 

^  See  Queen  v.  Qholam  Ismail,  I.  L.  R.,  i  AIL  i. 
*  a  Bing.  (^3. 
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with  notice  <A  the  appeal,  it  woold  be  open  to  them,  after  the  appeal  had  been 
heard,  and  a  capital  sentence  had  perhaps  been  passed  upon  them,  to  plead ' 
that  thej  had  never  been  served  with  notice  of  the  appeal.  In  such  a  case 
what  would  the  Court  do  ?  There  was  no  provision  in  the  law  for  rehearing 
an  appeal.  Under  s.  297,  when  the  Court  ordered  that  an  accused  person  who 
had  l>een  improperly  discharged  be  tried,  it  was  not  disputed  that  the  Court 
coold  order  the  re-arrest  of  the  accused  person,  though  there  was  no  express 
piovisloQ  on  the  point  in  the  section :  and  in  the  same  way  he  submitted  that 
&e  Cocfft  had  equal  authority  to  direct  the  re-arrest  of  the  accused  on  the 
admission  of  an  appeal  under  s.  272. 

Macphsrson,  J. — Let  the  Magistrate  be  directed  to  re-arrest  Gobin  Tewa- 
ti  and  Jodoo  Lall,  and  keep  them  in  custody  till  the  hearing  of  the  appeal. 

Application  granUtL 


:s9(fi. 


QUSKB 

V. 
GOBIM 

Tbwari, 
1  Od.  381. 


APPELLATE  CRIMINAL. 
Before  Mr,  Juitice  Macpherson,  Mr.  Justice  Markby,  and  Mr.  Justice  Morris. 

Im  thk  Matter  of  the  Petition  of  MOHESH  MXSTREE  and  another.^ 

Criminal  Procedure  Code  (AS  X.  of  i8^2j,  ss.  204,  20$.$  2g6,  and  2gy~-^0rder 
of  Discharge  under  s.  21$ — Revival  of  Proceedings. 

An  order  of  a  District  Magistrate,  directing  the  revival  of  certain  criminal  proceed- 
ings against  the  petitioners  who  had  been  discharged  under  s.  215  of  the  Criminal  Pro- 
cedare  Code  by  a  Subordinate  Magistrate  after  evidence  had  been  gone  into,  quashed  as 
illegal  and  ultra  vires. 

As  the  case  was  one  of  improper  discharge,  and  came  before  the  Magistrate  under 
8.  395  of  the  Criminal  Procedure  Code,  the  proper  and  only  course  for  him  was  to  report 
it  for  orders  to  the  High  Court,  which,  if  of  opinion  that  the  accused  were  improperly  dis- 
charged, might,  under  s.  297^  have  directed  a  re-trial. 

The  case  of  Sid^a  bin  Saiya  differed  from. 

Application  to  set  aside  an  order  of  the  Magistrate  cHL  Alipore  for  the  re- 
vival of  certsun  criminal  proceedings  against  the  petitioners,  discharged  by  the 
Cantonment  Magistrate  of  Barrackpore  under  s.  215  of  the  Code  of  Criminal 
Procednre. 

The  facts  of  the  case  material  to  this  report  are  as  follow  : — In  July  1875, 
one  Gopal  Malla  charged  the  petitioners  with  causing  hurt  to  him,  in  the  Court 
of  the  Cantonment  Magistrate  of  Barrackpore,  then  presided  over  by  Colonel 
Elderton,  who  heard  the  evidence  for  the  prosecution,  and  called  upon  the  pe- 
tidoners  for  their  defence.  Before  the  disposal  of  the  case,  however,  he  was 
relieved  in  his  oflSce  by  Captain  Hopkinson,  who  refused  to  decide  the  case  on 
the  evidence  taken  before  his  predecessor,  and  heard  the  case  de  novo.  Cap* 
tadn  Hopkinson,  who  was  a  Magistrate  of  the  first  class,  did  not  believe  the  evi- 
dence tendered  on  behalf  of  the  prosecution,  and  discharged  the  petitioners. 

The  complainant  thereupon  applied  to  the  Magistrate  of  the  district,  pray- 
ing for  a  revi^^  of  the  case  on  the  ground  that  all  his  witnesses  were  not  ex- 
andned  by  Captain  Hopkinson.    The  District  Magistrate,  upon  such  ex-parte 

*  Criminal  Motion,  No.  53  of  1876,  a«mist  the  order  of  the  District  Magistrate  of  the 
•*#-PlwgaiiMf,datiid'the  ipt$:Fcbniai7  4876. 


March  aS. 
I  Cal.  sSa* 
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1876.        statement,  on  the  lotb  of  Febraary  1876,  ordered  the  revival  of  the  case,  hold- 

-*— ing  that,  "  as  the  case  was  one  triable  nnder  Chapter  XVII.  of  the  Criminal  Pro- 

IN  THE       cednre  Code,  the  order  for  the  discharge  of  the  accused  persons  should  not  have 

Matter  of    y^qqh  passed  without  hearing  all  the  witnesses  for^the  prosecution."     The  Ma- 

THE  Petition  gistrate  also  added  that  he  had  no  doubt  that  theHigh  Court  would  quash  the 

OF  Mohesh   order  of  discharge  if  the  case  came  before  them  ;  but  he  did  not  think  it  neces- 

Mistree,     sary  to  make  any  reference,  inasmuch  as  a  discharge  under  s.  2 1 5  was  not  equi- 

I  Cal.  282.     valent  to  an  acquittal,  and  did  not  bar  a  fresh  enquiry  into  the  same  facts.   He 

accordingly  directed  the  Joint-Magistrate  to  proceed  afresh  with  the  case  against 

the  petitioners  under  Chapter  XVII.  of  the  Criminal  Procedure  Code. 

The  petitioners  applied  to  the  High  Court,  on  the  ist  of  March  1876,  to 
have  the  above  order  quashed  as  illegal  and  made  without  jurisdiction,  and, 
upon  such  application,  a  rule  was  issued  by  Macpherson  and  Morris,  JJ.,  on 
the  prosecutor,  to  show  cause  why  the  order  of  the  loth  of  February  should  not 
be  set  aside,  and  the  records  were  sent  for  under  s.  294  of  the  Criminal  Pro- 
cedure Code.  There  being  some  doubt  on  the  point  raised  before  the  High 
Court,  owing  to  the  case  of  Sidya  bin  Saiya,  decided  by  the  Bombay  High  Court, 
and  referred  to  in  the  notes  to  s.  215  in  the  5  th  edition  of  Prinsep's  Criminal 
Procedure  Code,  the  rule  came  on  for  hearing  on  the  28th  of  March  before  three 
Judges,  viz.,  Macpherson,  Markby,  and  Morris,  JJ. 

Baboo  Brojonauth  Mitter  for  the  petitioners. 

No  one  appeared  for  the  Crown. 

The  judgment  of  the  Court  was  delivered  by 

Macphkrson,  J. — It  seems  to  us  to  be  clear  that  this  case  came  before  the 
Magistrate  of  the  24-Pergunnas  under  s.  295  of  the  Criminal  Procedure  Code, 
and  that  it  was  in  the  first  instance  dealt  with  by  the  Magistrate  under  that  sec- 
tion. That  being  so,  his  proper  and  only  course  was  to  proceed  under  s.  296, 
to  report  the  case  for  orders  to  the  High  Court,  which  (under  s.  297)  might  have 
ordered  the  accused  persons  to  be  tried,  if  of  opinion  that  they  had  been  im- 
properly discharged. 

A  case  (re  Sidya  bin  Saiyd)  quoted  by  Mr.  Prinsep  in  his  latest  edition 
of  the  Criminal  Procedure  CJode,  as  having  been  decided  by  the  Bombay  High 
Court,  has  been  referred  to  as  showing  that  the  Magistrate  was  right  in  the 
course  he  adopted.  But  that  case  is  not  reported  in  the  regular  reports  of  the 
Bombay  High  Court :  nor  have  we  been  able  to  find  any  report  of  it.  The  full 
facts  with  which  the  Bombay  Court  had  to  deal  are  not  before  us,  and  we  are 
unable  to  say  how  far  the  Court  may  really  have  gone.  The  note  we  have  of 
this  decision  is  therefore  of  little  value ;  and,  taking  it  as  it  stands,  we  are  not 
prepared  to  agree  with  it  as  regards  cases  coming  before  the  Magistrate  under 
s.  395. 

Dealing  with  the  matter  under  ss.  294  and  297,  we  think  there  is'material 
error  in  the  Magistrate's  proceeding,  and  that  his  order,  directing  the  Joint- 
Magistrate  to  entertain  the  fresh  complaint  now  made  and  all  the  subsequent 
proceedings,  ought  to  be  quashed. 

Whatever  may  have  led  to  the  various  delays  which  have  occurred  in  the 
prosecution  of  this  case  since  the  21st  of  July  1875,  ^®'®  *s  no  doubt  that  very 
great  and  unfortunate  delays  have  taken  place.  It  is,  as  a  rule,  most  unfair 
and  undesirable  in  every  wsur  to  order  an  accused  person  to  be  tried  over  and 
over  again  for  the  same  onence,  unless  under  very  peculiar  circumstances. 
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In  the  present  instance,  there  fs  nothing  peculiar  in  the  circumstances  to  war-        \%f^, 
rant  a  third  trial ;  and  it  seems  to  us  wrong  and  improper  (within  the  meaning  ———-—• 
of  s.  294)  that  an  order  should  be  made  directing  the  prosecution  to  be  now     /'*  '^"" 
recommenced.  Matter  of 

THB  Petition 
The  order  of  the  loth  of  February  and  all  the  subsequent  proceedings  are  ^,  j,^„„^ 

*»««»'*'*•  MISTR... 

Order  quashed.  ,  cj.  ^,. 


iCal.354< 


ORIGINAL  CRIMINAL. 

Be/ore  Mr.  jfustice  Pontifex. 

THE  QUEEN  ON  THE  PROSECUTION  OF  MORAD  ALI  v.  HADJEE     j^S\, 

JEEBUN  BUX.  .   ^^'^- 

A3  X.  of  iSys  (High  Courts*  Criminal  Procedure  A3)t  s,  14^ — Case  transferred 
to  High  Court — Refund  of  Fine  on  Quashing  Conviction'-^Notes  of  Evidence 
taken  by  Magistrate. 

The  High  Coart  has  no  power,  under  8.  147,  Aft  X.  of  1875,  to  order  a  fine  to  be 
fcfonded  on  quashing  a  conviction.^ 

The  Court,  in  this  instance,  decided  whether  the  case  should  be  transferred  under 
s.  147  on  the  notes  of  the  evidence  taken  by  the  Magistrate  at  the  trial. 

Ik  this  case  a  rule  had  been  granted  by  Phear,  ].,  on  the  30th  March, 
calling  on  Mr.  Dickens,  Police  Magistrate  for  the  Northern  Division  of  Calcutta, 
and  Morad  Ali,  the  complainant  in  the  case,  to  show  cause  why  the  case  should 
not  be  transferred  to  the  High  Court  under  s.  147,  Aft  X.  of  1875.  The  facts 
were,  that  the  complainant  and  defendant  lived  in  adjoining  houses,  between 
which  there  was  a  party-wall.  A  hole  was  found  to  have  been  made  in  the 
wall,  apparently  from  the  defendant's  side,  and  Morad  Ali  instituted  a  charge 
against  Hadjee  Jeebun  of  having  committed  criminal  mischief.  On  that  charge 
Hadjee  Jeebun  was  convicted  by  the  Magistrate,  Mr.  Dickens,  and  fined  Rs.  50, 
which  was  ordered  to  be  paid  to  the  complainant.  The  ground  of  the  appli- 
cation for  transfer  to  the  High  Court  was  that  there  was  no  evidence  adduced 
at  the  trial  of  any  intention  on  the  part  of  the  defendant  to  commit  mischief. 

Mr.  Branson  and  Mr.  Evans  now  appeared  to  show  cause  against  the 
order. 

Mr.  Jcukson  and  Mr.  Bonnerjee  contra. 

On  the  part  of  Morad  Ali  an  affidavit  of  Mr.  Pittar,  and  on  behalf  of 
Hadjee  Jeebun  Bux,  a  joint  and  several  affidavit  of  Mr.  Leslie  and  Hadjee 
Jeebnn  Bux,  were  filed.  To  the  latter  affidavit  was  annexed  an  attested  copy 
of  the  notes  of  the  evidence  taken  by  the  Magistrate  at  the  hearing  of  the 
charge. 

Mr.  Branson  went  into  the  merits  of  the  case,  and  contended  that  the  de- 
fendant had  been  rightly  convicted.  [Mr.  Jackson. — ^The  notes  of  the  evi- 
dence taken  before  the  Magistrate  must  be  taken  to  be  the  materials  on  which 
the  Court  is  now  to  decide.  See  In  re  Louis?  Affidavits  cannot  be  used  to 
supplement  that  evidence.]  There  the  case  had  been  brought  up  under  s.  147 ; 
this  is  an  order  calUng  on  us  to  show  cause  why  it  should  not  be  sent  up.    The 

*  In  In  re  Louis,  1$  B.  L.  R.,  Ap.,  14,  the  Court  ordered  the  fine  to  be  refunded, 
f  f  5  B.  I*  R.,  Ap.,  14. 
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notes  da  not  Ixnnprise  all  the  evidence  taken  before  the  Magistrate.  He  ii 
'  not  botrad  to  take  notes  at  all.  [Pontifex,  J. — Is  it  a  case  of  mischief  at  all  ^ 
The  wall  appears  to  be  a  party- wall.  But  even  if  it  had  been  the  complain- 
ant's,  the  defendant's  conduct  seems  to  have  been  trespass,  not  criminal  mis^ 
chief.] 

Mr,  Evans  on  the  same  side. — Mr.  Leslie's  affidavit  mentions  evidence 
which  does  not  appear  in  the  notes  of  evidence  taken  by  the  Magistrate.  Where 
it  appears  that  all  the  evidence  is  not  before  the  Court,  the  Court  ought  to  call 
for  the  whole  of  the  evidence,  or  it  might  re-hear  the  case. 

Mr.  yackson  submitted  that  all  the  materials  necessary  for  decision  were 
before  the  Court,  and  that  on  those  materials  the  conviction  ought  to  be  quashed. 

The  Court  was  of  opinion  that  on  the  evidence  which  had  come  ^p  from 
the  t^olice  Court  there  was  no  case  for  convicting  the  defendant  <rf  mischief ^ 
inasmuch  as  there  was  no  evidence  to  show  that  the  hole  was  made  in  the  wall 
maliciously  or  for  the  purpose  of  annoying  the  prosecutor.  The  conviction 
was,  therefore^  ordered  to  be  quashed. 

Mr.  Jackson  applied  for  an  order  for  refund  of  the  fine ;  but  the  Court  was 
of  opinion  it  had  no  power  under  the  section  to  order  repayment  (A  the  fine. 

An  application  by  Mr.  Jackson  for  costs  was  refused,  the  Court  being  of 
opinion  that  the  defendant  was  not  wholly  free  from  blame  in  the  matter,  and 
that  the  prosecution  did  not  appear  to  have  been  a  malicious  prosecution. 


Attorney  for  the  complainant — Mr.  PUtar, 
Attorney  for  the  defendant — Mr.  Leslie, 


Conviction  quashed. 


1876. 
March  g, 
16,  &  20, 

iCal.3S6« 


ORIGINAL  CRIMINAL. 

Before  Mr.  Justice  Phear  and  Mr,  Justice  Markby. 

THE  QUEEN  v,  UPENDRONATH  DOSS  and  another. 

Act  X,  of  i8ys  (High^  Courts*  Criminal  Procedure  Act),  s,  14^ — Case  transferred 
to  High  Court — Notice  to  Prosecutor — Penal  Code,  ss,  2g2  and  2g4 — •Specific 
Charge^^Procedure  on  transfer  to  High  Court, 

In  an  application  for  the  transfer  of  a  case  under  s.  147,  A61  X.  of  1875,  in  which  the 
prisoner  has  been  convicted,  and  is  undergoing  imprisonment,  it  is  in  the  discretion  of  the 
Conrt  to  order,  for  sufficient  primd  facie  cause  shown,  that  the  case  be  remoyed,  wttiioal 
notice  to  the  Crown. 

Semble, — ^A  charge  under  ss.  292  and  294  of  the  Penal  Code  should  be  made  specifio 
in  regard  to  the  representations  and  words  alleged  to  have  been  exhibited  and  uttered, 
and  to  be  obscene ;  and  the  Magistrate,  in  convicting,  should,  in  his  decision,  state  dis- 
tinctly what  were  the  particular  representations  and  words  which  he  found  on  the  evi- 
dence had  been  exhibited  and  uttered,  and  which  he  adjudged  to  be  obscene  within  the 
meaning  of  those  sections.  Where  no  such  specific  decision  has  been  given,  the  High 
Court,  when  the  case  has  been  transferred  under  s.  147,  Aft  X.  of  1875,  may  either  try  the 
case  de  novo,  or  dismiss  it  on  the  ground  that  the  Magistrate  has  come  to  no  finding  on 
which  the  conviction  can  be  sustained. 

The  prisoners  had  been  charged  with  offences  under  ss.  292  and  294  of 
the  Penal  Code,  and  had  been,  on  conviction,  sentenced  bv  the  Magistrate 
for  the  Northern  Division  of  Calcutta  to  one  month^s  simple  impriaonment. 
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On  their  application  to  the  High  Court,  Phear,  J.,  ihade  aLn  ex-parti  order  4«^. 
wider  s.  147  of  Aft  X.  of  1875,  removing  the  case  to  the  High  Court,  and 

allowed  the  release  of  the  prisoners  on  bail  under  s.  148.    The  case  now  came  ««■*»• 
on  for  hearing.  ^ 

Mr.  Branson^  Mr.  M,  Ghoscy  and  Mr.  Palit  appeared  for  the  prisoners.       ^^  .^^ 

The  Standing  Counsel  (Mr.  Kennedy)  for  the  Crown.  ^  q^^  ^^ 

Mr.  Branson  contended  that  the  conviction  could  not  be  sustained,  first, 
on  account  of  the  vagueness  of  the  charge,  inasmuch  as  it  did  not  specify  the 
nature  of  the  crime  charged ;  secondly,  that  the  prisoners  had  committed  no 
offence  under  ss.  292  and  294 ;  and,  thirdly,  that  the  evidence  did  not  justify 
the  conviction.  He  also  contended  that  the  Magistrate  had  no  power  to  dis- 
pose of  the  case  summarily. 

The  Standing  Counsel  raised  an  objection  to  the  order  made  removing 
the  case  to  the  High  Court,  inasmuch  as  no  notice  thereof  had  been  given  to 
Ac  Crown.  The  Court  offered  to  adjourn  the  case  if  the  Crown  required  time 
to  enable  them  to  proceed  with  it,  but  the  Standing  Counsel  ssdd  he  thought 
an  adjournment  was  unnecessary.  He  then  contended  that  the  Magistrate  bAd 
power  to  try,  and  dispose  of,  the  case  summarily,  and  that  on  the  evidence  the 
conviction  ought  to  be  upheld.  After  hearing  Mr.  Branson  in  reply,  the  Court 
took  time  to  consider  its  judgment,  which,  on  a  subsequent  day,  was  delivered 
by 

Phiar,  J. — ^This  case  now  comes  before  us  by  reason  of  its  having  beeii 
removed  to  this  Court  from  the  Court  of  the  Magistrate  of  Calcutta,  Northern 
Division,  by  an  order  made  under  s.  147  of  the  High  Courts'  Criminal  Prooe^ 
dure  Ad. 

The  learned  Standing  Counsel,  on  behalf  of  the  Crown,  objected  that  the 
order  had  been  irregularly  made,  because  the  Crown  was  not  served  with  notice 
of  the  application  for  it,  and  was  not  given  an  opportunity  of  being  heard^  upon 
that  application.  We  are  of  opinion,  however,  that  when,  as  in  the  present  case, 
a  conviction  has  been  arrived  at  by  the  Magistrate,  and  the  petitioner  is  actually 
suffering  imprisonment  thereunder,  it  is  within  the  discretion  of  this  Court  to 
order,  for  sufficient  primd  facie  cause  shown,  oh  the  application  of  the  prisoner, 
that  the  case  be  removed,  without  notice  to  the  Crown.  We  intimated  our  readi- 
ness to  give  time  to  the  Standing  Counsel,  if  he  required  it,  for  the  purpose  of 
this  hearing,  but  be  said  he  was  quite  prepared  to  go  on  with  the  case  without 
delay.  ,'\ 

The  charge  preferred  against  the  petitioners  and  some  other  person,  upon 
Which  they  were  tried  by  the  Magistrate,  appears  in  the  Court  book  which  the 
Magistrate  has  sent  up  to  us  in  the  following  words : — **  Defendants  are  charg- 
ed with  having,  on  ist  March,  at  Beadon  Street,  in  Calcutta,  exhibited  to  public 
view  certain  obscene  representations.  Defendants  are  further  charged  with  hav- 
ing, at  the  time  and  place  aforesaid,  uttered  or  recited  certain  obscene  words 
to  the  anno3rance  of  others :  ss.  292  and  294  of  the  Penal  Code ; "  and  the  origi- 
nal order  or  conviction  made  and  signed  by  the  Magistrate  after  hearing  the 
evidence  given  on  both  sides  appears  to  have  been  as  follows : — "  Defendants 
(1)  and  (3),  Upendronath  Doss  and  Omirtolall  Bose*'  (the  two  petitioners  to  this 
Court)  "  are  found  guilty  under  ss.  292  and  294  of  the  Penal  Code,  and  sentenc- 
ed to  suffer  imprisonment  for  one  month." 

The  scope  of  each  of  the  two  ss.  292  and  294  of  the  Penal  Code  is  wide; 
and  it  is  much  to  be  regretted  that  the  charge  against  the  prisoners  was  not 
made  specific  in  regard  to  the  representations  and  words  Alleged  to  have  beM 

I.  L.  R.,  Cal.  3. 
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t^^       exhibited,  tittered,  and  to  be  obscene,  before  at  least  the  accnsed  persons  were 
called  upon  to  answer  it.      And  it  was  certainly  very  important,  both  in  the 


Q^'^'*  interest  of  the  accused  persons,  and  of  the  public,  that  the  Magistrate,  in  his 

^  decision  of  the  matter,  should  have  stated  distinctly  what  were  the  particular 

XJpBNDRo*  representations  and  words  which  he  found  in  the  evidence  the  convicted  persons 

WATH  Doss,  had  exhibited  and  uttered,  and  which  he  adjudged  to  be  obscene  within  the 

I  Cat.  35<S»  meaning  of  these  sections. 

Had  the  case  remained  as  the  Magistrate's  book  represents  it,  we  should 
have  been  reduced  to  the  alternative  of  either  practically  trying  the  case  de  no- 
vo  or  of  dismissing  it  upon  the  ground  that  the  Magistrate  had  come  to  no  find- 
ing upon  which  his  conviction  could  be  sustained.  Fortunately,  however,  since 
the  conviction  has  been  impeached  by  the  making  of  the  application  for  the 
removal  of  the  case  to  this  Court,  the  Magistrate  has  formally  drawn  up  his  spe- 
cific findings  of  fact  and  his  order  thereon,  and  we  may  now  safely  assume  that 
this  document  discloses  all  that  in  the  opinion  of  the  Magistrate  is  established 
by  the  evidence  against  the  petitioners  within  the  scope  of  ss.  292  and  294  of 
the  Penal  Code.  (After  going  through  the  specific  findings  of  the  Magistrate, 
his  Lordship  found  that  the  evidence  was  not  sufficient  to  justify  the  findings  of 
fact  arrived  at  by  the  Magistrate,  and  that  the  words  and  passages  were  not  ob- 
scene within  the  meaning  of  ss.  292  and  294,  and  continued :)  It  thus  appears 
to  us  that  the  grounds  upon  which  the  Magistrate  has  placed  his  conviction  in 
this  case  fail ;  and  we  can  discover  in  the  evidence  no  other  ground  upon  which 
h  could  legally  be  supported.  It  follows  that  the  conviction  must  be  quashed, 
the  sentence. set  aside,  and  the  petitioners  released  from  the  obligation  of  their 
recognizances. 

Conviction  quashed. 

Attorney  for  the  Crown — The  Government  Solicitor,  Mr.  Sanderson, 

Attorney  for  the  defendants — Baboo  G,  C.  Chunder, 


APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Macpherson  and  Mr.  Justice  Morris, 
1876.  THE  QUEEN  v.  BAIJOO  LALL  and  others. 

^'^'  In  thb  Matter  of  the  Petition  of  BAIJOO  LALL  and  another.^ 


iCal.45o« 


Criminal  Procedure  Code  (Act  X.  of  18^2),  s,  4p^Act  XXIII,  of  1861,  s.  16 — Or- 
der  sending  Case  to  Magistrate  for  enquiring  into  Offence  of  giving  false 
EvidencC'^Preliminary  Enquiry — Vagueness  of  Charge, 

Althoa|^h  s.  16  of  Act  XXIII.  of  1861  gives  Civil  Courts  powers  similar  to  those  con* 
ferred  on  Civil  and  Criminal  Courts  alike  by  s.  471  of  the  Cnminal  Procedure  Code,  the 
whole  law  as  to  the  procedure  in  cases  within  those  sections  is  now  embodied  in  s.  471  of 
the  Criminal  Procedure  Code. 

In  a  suit  brought  to  recover  possession  of  certain  property,  the  Judge  decided  one  of 
the  issues  raised  in  the  plaintiff's  favour,  but  on  the  important  issue  as  to  whether  the 
plaintiff  ever  had  possession,  he  found  for  the  defendant.  The  plaintiff  was  not  examined, 
but  on  the  issne  as  to  possession  he  called  two  witnesses.  The  Judge  disbelieved  their 
statements,  and  considering  that  the  plaintiff  had  failed  to  prove  his  case,  he  eave  judg- 
ment for  the  defendant,  without  requiring  him  to  give  evidence  6n  that  issue.  In  the  con- 
cluding paragraph  of  his  judgment,  the  Judge  directed  the  depositions  of  the  two  wit- 

^  Criminal  Motion,  No.  189  of  1876,  against  the  order  of  the  Judge  of  Zillah  Gja, 
plated  the  22nd  June  1876, 
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les  above  relerred  to,  together  with  the  English  memoranda  of  their  evidence,  to  be  1876; 

:  to  the  Magistrate  with  a  view  to  his  enquiring  whether  or  not  they  had  voluntarilj  ' 


given  bdst  evidence  in  a  judicial  proceeding,  and  he  further  directed  the  Magistrate  to  en-        QuBBN 
quire  whether  or  not  the  plaintiff  had  abetted  the  offence  of  giving  false  evidence,  on  the  ^^ 

ground  that  as  the  witnesses  were  the  plaintiffs  servants,  he  must  personally  have  influ-  p  . 

enced  them,  and  also  to  enquire  whether  the  plaint  which  the  plaintiff  had  attested  con-  **^"JOO  ukLLt 
tmined  averments  which  he  knew  to  be  false.  On  a  motion  to  quash  this  order,  held  that,  '■  Cal*  456. 
onder  s.  471  of  the  Criminal  Procedure  Code,  the  Judge  has  no  powei*  to  send  a  case  to  a 
Magistrate  except  when,  after  having  made  such  preliminary  enquiry  as  may  be  necessary, 
be  IS  of  opinion  that  there  is  sufficient  ground  (i>.,  ground  of  a  nature  higher  than  mere 
surmise  or  suspicion)  for  directing  judicial  enquiry  into  the  matter  of  a  specific  charge, 
and  that  the  Judge  is  bound  to  incucate  the  particular  statements  or  averments  in  respect 
of  wbich  he-considers  that  there  is  ground  for  a  charge  into  which  the  Magistrate  ought 
to  enquire,  and  that  the  order  was  bad,  because  the  Judge  had  made  no  preliminary  en« 
qniry,  and  because  it  was  too  vague  and  general  in  its  clmracter. 

This  was  an  application  to  quash  an  order  of  the  Judge  of  Gya,  sending 
the  plaintiff  in  a  civil  suit  and  two  of  his  witnesses  to  a  Magistrate  for  enquiry 
into  charges  of  giving  false  evidence  and  of  abetment  of  that  offence.  In  that 
suit  the  present  petitioner,  Baijoo  Lall,  sought  to  recover  possession  of  certain 
property,  from  which,  he  alleged,  the  defendant  in  the  suit  had  Ulegally  evicted 
htm.  He  claimed,  as  sub-lessee  of  one  Rajun  Kunwar,  who,  he  stated,  was 
lessee  of  the  property  under  Ranee  Sunut  Kunwar,  the  owner  thereof.  Amongst 
other  issues  raised  in  the  case  was  an  issue  as  to  whether  Ranee  Sunut  Kunwav 
had  executed  any  lease  to  Rajun  Kunwar ;  another  issue  was  whether  the  plaint* 
iff  had  ever  been  in  possession.  Evidence  was  gone  into  at  the  trial,  and  the 
Judge  decided  the  former  issue  in  favour  of  the  plaintiff,  but  on  the  important 
issue  as  to  possession  he  found  for  the  defendant;  and  for  that  reason  he 
dismissed  the  suit.  Upon  the  issue  as  to  possession  no  witnesses  were  called 
for  the  defendant,  and  the  only  witnesses  called  for  the*  plaintiff  were  two  per- 
sons, Juggemath  Singh  and  Nowrangi  Lall,  the  former  of  whom  joined  in  the 
present  application.  The  Judge  disbelieved  the  statements  of  these  two  wit- 
nesses, and,  considering  that  the  plaintiff  had  failed  to  prove  his  case,  gave 
judgment  for  the  defendant  without  calling  upon  him  to  go  into  evidence  on 
that  issue. 

In  the  concluding  paragraph  of  his  judgment  the  Judge  ordered  as  fol- 
lows:— 

"  The  depositions  of  Juggemath  Singh  and  Nowrangi  Lall,  together  with 
the  English  memoranda  of  their  evidence,  will  be  sent  to  the  Magistrate  with 
a  view  to  his  enquiring  whether  or  not  they  have  voluntarily  given  false  evidence 
in  a  judicial  proceeding ;  and  as  the  witnesses  are  the  servants  of  the  plaintiff 
in  this  suit,  Baijoo  Lall,  he  must  presumably  have  influenced  them.  I  further 
direct  that  an  enquiry  be  made  by  the  Magistrate  whether  or  not  the  said  Baijoo 
Lall  has  abetted  the  offence  of  giving  false  evidence  in  a  judicial  proceeding ; 
and  also  whether  the  plaint,  which  he  has  attested,  contains  an  averment  which 
he  knew  to  be  false.  In  the  course  of  that  enquiry  it  may  be  well  that  the  Ma- 
gistrate should  examine  those  witnesses  who  were  cited  by  the  defendants  to 
rebut  the  plaintiff's  allegation  of  possession,  but  whom  I  considered  it  unneces- 
saxj  to  examine,  as  the  plaintiff's  witnesses  so  completely  broke  down." 

The  petitioners,  Baijoo  Lall  and  Juggemath  Singh,  now  moved  the  High 
Court  to  quash  this  order  on  the  following  grounds : — ^That  there  was  no  evidence 
to  show  that  the  statements  of  Juggemath  Singh  were  false,  or  that  Baijoo  Lall 
had  abetted  the  offence  of  giving  false  evidence,  and  the  mere  circumstance 
that  his  witnesses  had  deposed  in  his  favour  did  not  warrant  the  inference  that 
he  had  abetted  such  an  offence ;  that  the  enquiry  as  to  whether  the  plaint  con- 
fjuned  an  averment  which  the  plaintiff  knew  to  be  false  was  too  general  and  va^ei 
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\jf(fi^       e$piepialfy  where  important  issues  had  been  decided  in  the  plaintiff^  favour ; 
rrr^  that  the  Judge  had  failed  to  comply  with  the  requirements  of  s.  471  of  the  Code 


QuEBN      ^f  Criminal  Procedure,  and  had  made  no  preliminary  enquiry,  nor  recorded  any 

Ti  proceeding  showing  that  he  was  of  opinion  that  there  was  sufficient  ground  for 

BAIJ90  h^i'L,  enquiring  into  the  charge;  that  the  order  should  have  specified  the  particular 

?  P^!4*^*^*    acts  or  stateinents  which  constituted  the  offence  charged ;  that  bis  reasons  for 

disbelieving  the  evidence  were  highly  conjectural,  and  that  it  was  beyond  the 

scope  and  object  of  the  law  that  such  prosecutions  should  be  allowed  upon 

such  reasons,  and  that  the  order  was  made  without  jurisdiction. 

Upon  this  motion  the  High  Court  sent  for  the  record,  and  called  upon  the 
Judge  to  show  cause  why  his  order  should  not  be  set  aside. 

In  his  return  to  the  High  Court,  the  Judge  stated  that  he  had  made  the 
order  in  exercise  of  the  powers  vested  in  the  (jourt  by  s.  16  of  Act  XXIII.  of 
i86i  ;  that  he  ihade  no  preliminary  enquiry,  as  the  statement  of  the  witnesses 
and  their  demeanour  satisfied  him  that  they  had  given  false  evidence,  and  he 
submitted  that  "  the  necessity  or  the  reverse  which  existed  for  a  magisterial 
enquiry  was  all  that  the  preliminary  enquiry  of  the  Civil  Court  could  decide ;" 
and  that  "  the  framing  of  b,  technical  charge  was  the  duty  of  the  Magistrate, 
and  not  of  the  Court  directing  the  Magistrate  to  hold  an  enquiry ;  the  duty  of 
the  Court  was  limited  to  a  reasonable  indication  of  the  nature  of  the  offence  to 
be  enquired  into.  *' 

J(Jr,  C  Gregory,  for  the  Crown,  showed  cause. 

Mr.  Branson  and  Mr.  Sandel,  in  support  of  the  rule. 

The  judgment  of  the  Court  was  delivered  by 

Macphersom,  J. — This  is  an  application  to  quash  an  order  of  the  Judge 
of  Gj^  under  s.  471  of  the  Criminal  Procedure  Code,  sending  the  plaintiff  in 
a  civil  suit  and  two  of  his  witnesses  to  a  Magistrate  for  enquiry  into  charges  of 
giving  fake  evidence,  <S:c. 

I  say  the  order  was  made  under  s.  471  of  the  Criminal  Procedure  Code, 
because,  although  s.  16  of  Act  XXIII.  of  186 1  gives  Civil  Courts  powers  sinulaa? 
to  those  conferred  01^  Civil  and  Criminal  Courts  alike  by  s.  471,  there  can  be 
no  doubt  that  the  whole  law  is  now  embodied  in  s.  471,  and  our  jurisdiction 
to  inter^re  in  tHe  matter  is  not  affected  by  a  suggestion  that  the  order  in  question 
w^,  or  might  bave  been,  made  under  s.  16  of  Act  XXIII.  of  1861,  and  not 
uii^er  s.  471. 

(The  learned  Judge  stated  the  facts  of  the  case,  and  continued  :) 

It  is  contended  for  Baijoo  Lall  and  Juggemath  that  the  Judge  had  no 
poorer  to  make  that  order,  inasmuch  as  he  never  made  any  preliminary  enquiry^ 
and  had  no  sufficient  ground  on  which  to  base  such  an  order  as  required  bj 
8.  471. 

We  think  the  objection  is  valid,  and  that  the  Judge  had  no  jurisdiction  to 
deal  with  these  persons  as  he  did.  As  regards  Juggernath,  although  the  Judge 
disbelieved  his  evidence,  no  witness  had  been  called  to  contradict  him.  And 
as  regards  Baijoo  Lall,  he  was  not  examined  before  the  Judge  at  all,  and  there 
i3  a^bsolutely  nothing  to  show  that  he  abetted  the  offence  of  giving  false  eyi- 
denc^e  excepting  the  one  naked  fact  that  he  was  the  plaintiff  in  the  cause.  The 
Judge  says  hie  must  presumably  have  influenced  his  own  witnesses.  There  is 
no  siich  legal  presumption,  and  we  may  add  that,  if  there  were,  it  would  put 
ati  end  to  litigation  in  the  Civil  Courts,  for  no  plaintiff  would  be.  safe.  The 
Judge,  because  he  disbelieved  the  two  witnesses  called  for  the  plainliiBE,  con- 
sidered no  "  preKminary  enquiry  "  necessary.    But  that  is  in  contraventioti  of 
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tbe  law ;  for  the  law  permits  the  Judge  to  send  the  case  on  to  the  Magistrate  only        1876. 
if,  after  having  made  such  a  preliminary  enquiry  as  may  be  necessary,  he  Is  of  • 

opinion  that  there  is  sufficient  ground  (z.^.,  ground  of  a  nature  higher  than  mere      Q^^"** 
surmise  or  suspicion)  for  directing  judicial  enquiry  into  the  matter  of  a  specific  ** 

charge.  ^^'J^  ^^^ 

That  the  Tudge  did  not  make  any  preliminary  enquiry,  and  did  not  know  '  '  ^^' 
what  specific  charges  he  wanted  the  Magistrate  to  enquire  into,  is  clear.  The 
Magistrate  is  directed  to  enquire  generally  whether  or  not  the  two  witnesses 
have  voluntarily  given  false  evidence  in  a  judicial  proceeding,  and  as  regards 
Baijoo  Lall,  "  wh^her  the  plaint  which  he  has  attested  contains  an  averment 
which  he  knew  to  be  false."  S.  471  does  not  warrant  the  Judge  in  issuing  a 
general  roving  commission  such  as  this  to  a  Magistrate  to  inquire  generally 
into  the  truth  or  falsehood  of  depositions  or  of  averments  in  a  plaint,  and  the 
Judge  was  bound  to  indicate  the  particular  statements  or  averments  in  re- 
spect of  which  he  considered  that  there  was  ground  for  a  charge  into  which  the 
Magistrate  ought  to  enquire.  The  Judge  says :  "  The  duty  of  this  Court  was 
limited  to  a  reasonable  indication  of  the  nature  of  the  offence  to  be  enquired 
into ; "  and  again :  "  The  necessity  or  the  reverse  which  existed  for  a  magis- 
terial enquiry  was,  I  submit,  all  that  the  preliminary  enquiry  of  the  Civil  Court 
could  decide."  We  think  that  this  view  of  the  law  is  incorrect.  Something 
more  than  a  mere  indication  that  a  witness  has  spoken  falsely  is  needed  before 
a  CivU  Court  is  justified  in  initiating  a  prosecution  for  giving  false  evidence. 
There  must  be,  it  seems  to  us,  evidence  of  a  direct  and  substantive  nature  be- 
fore the  Court,  evidence  going  to  show  that  the  statement  made  by  the  witness 
is  absolutely  false.  There  must  be,  in  the  words  of  the  law,  **  sufficient  ground" 
for  enquiring  into  the  matter  of  a  specific  charge. 

Altogether,  we  think  that  the  Judge's  order  is  bad,  he  having  made  no  pre- 
liminary enquiry  as  was  clearly  necessary,  and  the  order  being  too  vague  and 
general  in  its  character.  In  thus  deciding,  we  follow  the  course  taken  in  the 
case  of  Kali  Prosunno  Bagchee} 

The  power  given  by  s.  471  should  be  used  with  care  and  after  due  con- 
sideration. And  it  is  by  no  means  in  every  instance  in  which  a  party  fails  to 
prove  his  case,  that  the  Judge  who  has  decided  against  such  party  is  justified  In 
exercising  the  powers  given  him  by  this  section.  So  long  as  it  is  a  case  as  to 
which  there  is  any  possible  doubt,  or  in  which  it  is  not  perfectly  certain  that  the 
Judge's  decision  must  be  upheld  in  the  event  of  there  being  an  appeal  In  the 
civil  suit,  the  Judge  ads  indiscreetly  and  wrongly  if  the  moment  he  has  given 
his  judgment  in  the  civil  suit  he  exercises  the  power  given  him  by  this  section. 
At  the  same  time,  if  in  the  course  of  the  civil  trial  the  Judge  has  before  him 
clear  and  unmistakable  proof  of  a  criminal  offence,  and  if,  after  the.  trial  is 
over,  he,  on  consideration,  thinks  it  necessary  to  proceed  at  once,  of  course  It 
may  be  right  to  do  so.  Judges  should,  however,  bear  In  mind  that  criminal 
prosecutions  are  frequently  suggested  by  successful  litigants  merely  to  prevent 
an  appeal  In  the  civil  suit ;  and  they  should  be  careful  not  to  lend  themselves 
to  such  suggestions  too  readily.  They  should  also  recollect  that  when  they 
proceed  under  s.  471,  the  responsibility  for  the  prosecution  rests  upon  the  Judge 
entirely;  such  a  prosecution  being  a  very  different  thing  from  a  prosecution 
instituted  on  the  complaint  of  a  private  party,  and  merely  sanctioned  by  the 
Court  under  s.  468. 

Order  quashed. 

>  23  W.  R.,  Or.  Rul.,  39. 
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APPELLATE  CRIMINAL.  J*^ 

Before  Mr.  jfustice  Macpherson  and  Mr.  jfusiice  Morris.  _  , 

THE  QUEEN  v,  BHOLANATH  SEN.i 

CriwUnal  Proceedings — Irregularities-rEffeci  of  Waiver  by  Prisoner^^Disquali" 
fying  interest  of  Judge^^Judge  giving  Evidence, 

The  jailor  <d  a  district  jail  being  accused  by  one  of  the  jail  clerks  of  falsifying  his 
aocoonts  and  defrauding  the  Government,  the  matter  was  enquired  into  by  the  District 
Magistrate,  and  the  jailor  was,  by  the  Magistrate's  order,  placed  on  trial  before  a  Bench  of 
Magistrates,  consisting  of  the  District  hfagistrate  himself,  L,  the  Officiating  Superin« 
tendent  of  the  Jail,  and  three  other  Honorary  Magistrates.  The  prisoner  and  his  pleaders 
were  alleged  to  have  stated  before  the  commencement  of  the  trial  on  being  questioned  that 
tbey  bad  no  objection  to  the  composition  of  the  Bench,  but,  after  the  charges  had  been 
framed,  tbe  prisoner's  Counsel  objected  to  the  Bench  as  formed.  The  District  Magistrate 
directed  the  Government  pleader  to  prosecute,  and  both  the  District  Magistrate  and  L  gave 
evidence  for  the  prosecution.  After  the  case  for  the  prosecution  was  closed,  two  formal 
diarges  were  drawn  up,  namely,  that  the  prisoner  had  debited  Government  with  the  price 
of  more  oil-seed  than  he  actually  purchased,  and  that  he  had  received  payment  for  cer- 
tain oil  at  a  higher  rate  than  he  cn^dited  to  Government  The  moneys,  the  receipt  c^  which 
were  the  subject  of  the  first  charge,  were  obtained  by  the  prisoner  on  the  strength  of  cer- 
tain vouchers  which  he  had  induced  L  to  sign  as  correct,  and  L  had  sanctioned  the  sale 
at  the  rates  credited  to  Government.  Upon  the  prisoner's  giving  the  names  of  the  wit- 
nesses he  intended  to  call  in  his  defence,  L  was  de[>uted  by  his  orother  Magistrates  to 
examine  some  of  them  who  were  connected  with  the  jail,  in  order  "  to  guard  against  de* 
▼iatioo,"  and  the  depositions  so  taken  were  PJfced  on  the  record,  "  to  be  used  by  either 
party,  though  not  themselves  as  evidence."  The  prisoner  was  convicted.  On  a  motion 
to  qoash  the  conviction, — 

Hdd  that  L  had  a  distinct  and  substantial  interest  which  disqualified  him  from  acting 
Mjvdge. 

HM>  further  that  although  a  Magistrate  is  not  disqualified  from  dealing  with  a  case 
judicially  merely  because  in  his  character  of  Magistrate  it  may  have  been  his  duty  to  ini« 
tiate  the  proceedines,  3ret  a  Magistrate  ought  not  to  act  judicially  in  a  case  where  there 
is  ao  necessity  for  his  doing  so,  and  where  he  himself  discovered  the  offence  and  initiated 
the  prosecution,  and  where  he  is  one  of  the  principal  witnesses  for  the  prosecution. 

Held  further  that  the  recording  the  statements  of  the  prisoner's  witnesses  was  irre- 
fvlar. 

Criminal  proceedings  are  bad  unless  they  are  conducted  in  the  manner  prescribed  by 
law,  and,  if  they  are  suMtantially  bad,  the  defect  will  not  be  cured  by  any  waiver  or  con* 
seat  of  Uie  prisoner. 

Ths  pri80iier»  Bholanath  Sen,  while  occtip3ring  the  post  of  jailor  of  the  District 
Jail  at  Ifidnapore,  was  accused  by  one  of  the  jail  clerks  of  taLsifying  his  books 
and  defnmding  the  Government.  The  matter  was  enquired  into  by  the  District 
Magistrate,  Mr.  Harrison,  by  whose  order  the  j>risoner  was  placed  on  trial  for 
criminal  breach  of  trost  as  a  public  servant  before  a  Bench  of  Magistrates,  con- 
sisting of  Mr.  Harrison  himself  and  four  Honorary  Magistrates.  One  of  the 
htter  was  a  Mr.  Larymore,  who,  at  the  time  of  the  commission  of  the  alleged 
offences,  and  at  the  time  of  the  trial,  was  the  Officiating  Superintendent  of  the 
Tail  ukI  the  prisoner's  immediate  superior.  In  his  judgment  in  the  case,  Mr. 
Htfrison  stated  that  the  prisoner  and  his  pleaders  were  asked  before  the  com- 

*  Criminal  Modem,  No.  800  of  1876,  against  the  order  of  the  Sessions  Judge  of  Mid* 
npofe,  dated  the  1 1  tbFdnruary  1870. 
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1876.       mencement  of  the  trial  whether  thej  had  any  objectioii  to  the  composition  of  the 
Q  Bench,  and  that  they  distinctly  said  they  had  none  whatever.     The  prisoner's 

^  consent,  however,  was  not  formally  recorded,  and  after  the  charges  were  drawn 

j^J^  up,  the  prisoner's  Counsel  objected  to  the  Bench  as  formed.  Under  instruc- 
^^^'  tions  from  Mr,  Harrison,  the  Government  Pleader  zppezred  to  prosecute,  and 
NATO  SBii,  Yx^  Mr.  Harrison  and  Mr.  Larymore  gave  evidence  for  the  prosecution.  After 
1  Oi.  33.  ^g  ^j^g  £qj.  ^YiQ  prosecution  was  closed,  two  distinct  charges  against  the  accused 
were  framed — the  first  of  debiting  Government  with  the  price  of  more  oil-seed 
than  he  actually  purchased,  and  the  second  of  receiving  payment  for  certain  oil 
at  a  higher  rate  than  he  credited  to  Government.  As  regards  the  first  charge,  the 
prisoner  was  alleged  to  have  received  money  for  the  oil-seed  on  the  strength  of 
certain  vouchers  which  he  had  induced  Mr.  Laiymore  to  countersign  as  cor- 
rect«  and  with  respect  to  the  second  charge  the  prisoner's  defence  was  that  Mr. 
Larymore  had  himself  sanctioned  the  sale  at  the  rate  credited  to  Government. 
Upon  the  accused  giving  the  names  of  the  witnesses  he  intended  to  call  in  his 
defence,  Mr.  Larymore  was  deputed  by  his  brother  Magistrates  to  examine  some 
of  them  who  were  connected  with  the  jail,  and  to  take  down  their  statements 
at  once  in  the  presence  of  the  agents  oi  both  parties  in  order  to  prevent  any 
suggestion  that  the  witnesses  had  been  tampered  with,  and  "  to  guard  against 
subsequent  deviation."  The  depositions  so  taken  were  placed  on  the  record 
"for  the  use  of  either  party,  though  not  themselves  as  evidence."  Separate 
judgments  were  written  by  the  various  members  of  the  Bench,  but  all  Bve  join- 
ed in  signing  the  finding  and  sentence  of  the  Court  convicting  the  accused  on 
the  two  charges  of  criminal  breach  of  trust  under  s.  409  of  the  Penal  Code,  and 
sentencing  him  to  two  periods  of  rigorous  imprisonment,  amounting  in  all  to 
two  years,  and  to  a  fine  of  Rs.  1,000,  and  in  default  of  payment  of  the  fine  to 
six  months'  additional  imprisonment. 

An  appeal  by  the  prisoner  to  the  Sessions  Court  was  dismissed,  and  he  now 
moved  the  High  Court  to  quash  the  conviction. 

Mr.  M.  Ghose  (Baboo  Boidonaih  Sen  with  him)  for  the  prisoner. — ^The 
convictioil  is  bad  not  merely  on  the  ground  of  the  serious  irregularities  which 
marked  the  whole  course  of  the  proceedings,  but  because  the  Bench  of  Magis- 
trates, as  constituted,  was  incompetent  to  try  the  case.  The  district  Magistrate 
who  presided  at  the  trial  was  virtually  the  prosecutor,  and  Mr.  Larymore  wa» 
materially,  in  fact  pecuniarily,  interested  in  the  result  of  the  tfial,  and  there- 
'  fore  disqualified  from  acting  as  Judge  :  Queen  v.  Meyer}  Queen  v.  Hiralal 
Das'^  9Skd  the  presumed  consent  of  the  prisoner  would  not  cure  the  disqua- 
ttfication :  Queen  v.  Bertrand?  Further,  it  was  illegal,  or  at  least  highly  im- 
proper, for  these  gentlemen  to  be  both  witnesses  for  the  prosecution  and  Judges 
of  the  prisoner's  guilt  or  innocence.  Taylor  on  Evidence,  5th  ed.,  1197. 
The  Bench  of  Magistrates,  in  deputing  Mr.  Larymore  to  take  the  depositions 
of  the  witnesses  for  the  defence,  committed  a  grave  irregularity,  and  one  which 
has  materially  prejudiced  the  prisoner  in  his  defence. 

The  judgment  of  the  Court  was  delivered  by 

Macphbrson,  J. — ^This  is  an  application  to  the  High  Court  under  s.  297 
of  the  Criminal  Procedure  Code. 

The  petitioner,  Bholanath  Sen,  has  been  convicted  by  a  Bench  of  Magis- 
trates at  Midnapore  on  two  charges  of  breach  of  trust  under  s.  409  of  the  In- 

»  f  0.  B.  D.  173.  «8B.  L.^422.  »  U  R.,  i  P.  C  saa 
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dian  Penal  Code.     He  was  sentenced  to  two  periods  of  imprisonment,  amount-        1876. 
ing,  in  all,  to  two  years'  rigorous  imprisonment,  with  a  fine  of  Rs.  1,000,  and,  in      nimlV" 
default  of  payment  of  the  fine,  six  months'  additional  imprisonment.  ^       ^\!^ 


"#;  •* 


V9 

We  are  asked  to  quash  the  conviction  on  the  ground  of  various  substan-  pndtAf 
tiai  illegalities  and  irregularities,  most  of  which  are  set  forth  in  the  petition  pre*  haVa  SitN 
seated  to  this  Court.  --  -  -    ^ 


The  seventh  of  the  grounds  stated  in  the  petition  is,  that  it  was  illegal  and 
improper  that  a  certain  Mr.  Larymore  should  have  been  one  of  the  Bench  of 
Magistrates  who  tried  this  case.  It  appears  to  us  that  this  is  a  good  ground  of 
objection,  and  that,  under  the  circumstances,  the  presence  of  Mr.  Larymortl 
who  had  a  substantial  interest  in  the  prosecution,  vitiated  the  proceedings;  and 
makes  it  necessary  that  the  conviction  should  be  quashed. 

The  prisoner,  Bholanath  Sen,  was  the  jailor  of  the  District  Jail  at  Midna- 
pore,  of  which  Mr.  Larymore  was  the  Superintendent  at  the  time  of  the  trial  and 
^  the  time  of  the  commission  of  the  offences  for  which  Bholanath  Sen  was  tried^ 
Qholanath  Sen  was  Mr.  Larymore  s  immediate  subordinate  in  the  management 
ol  this  Jail,  and  the  moneys,  the  receipt  of  which  was  the  subject  of  the  first 
^arge,  were  drawn  by  him  from  Government  on  the  strength  of  certain  bills 
or  vouchers  which  (although  in  fact  incorrect)  Mr.  Larymore  had  been  induced 
by  the  accused  to  countersign  as  correct ;  while  as  regards  the  second  charge^ 
^ch  was  for  receiving  payment  for  certain  oil  at  a  higher  rate  than  he  credited 
to  Government,  the  defence  was  (and  Mr.  Larymore  proved  it  to  be  true)  that 
Mr.  Larymore  had  himself  sanctioned  the  sale  at  the  rate  with  which  the  pri- 
aoner  credited  the  Government. 

The  whole  case  was,  that  the  prisoner,  by  deceiving  and  imposing  upon 
Mr.  Larymore^  had  fraudulently  got  the  sums  of  money,  the  receipt  and  approv 
priatk>n  of  which  was  charged  against  him  as  criminal  breach  of  trust.  Mf« 
Lttfymore  being  the  Superintendent  in  charge  of  this  Jail,  and  being  connected 
in  ^is  manner  with  the  sums  which  the  prisoner  was  alleged  to  have  misappn^ 
pria^,  it  is  evident  that  he  was  most  substantially  interested  in  the  matter,  and 
that  he  was  by  no  means  free  from  the  possibility  of  pecuniary  responsibility  la 
respect  of  it.  That  being'so,  it  was  most  unfortunate  that  the  District  Magisr 
Irate  should  have  thought  fit  to  select  Mr.  Larymore  to  sit  as  one  of  the  Jtidges 
ia  the  case. 

The  Magistrate  says  that  Mr.  Larymore  was  friendly  to  the  prisoner,  and 
that  it  was  with  a  desire  to  assist  the  prisoner  that  he  put  Mr.  Larymore  on  th6 
Bench.  But  the  Magistrate  really  erred  if  he  selected  Mr.  Larymore,  because 
he  was  supposed  to  be  specially  friendly  to  the  prisoner,  almost  as  much  as  he 
wimld  have  erred  had  he  selected  him  for  the  opposite  reason.  A  criminal  pro- 
secution is  not  in  the  nature  of  a  friendly  arbitration.  It  is  a  penal  proceeding 
of  a  very  grave  and  serious  kind,  in  which  it  is  imjKJSsible  to  proceed  too  strictly 
according  to  the  rules'prescribed  by  law.  Connected  as  Mr.  Larymore  wasr  with 
the  prisoner  in  the  very  matters  which  were  the  subject  of  the  trial,  it  is  impost- 
nbte  that  his  sitting  as  one  of  the  Judges  could  be  right.  It  is  one  of  the  oldest 
and  plainest  rules  of  justice  and  of  common  sense  that  no  man  shall  sit  as  Judge 
ia  a  case  in  which  he  has  a  substantial  interest.  That  is  the  law  ofthis  counter 
as  much  as  it  is  the  law  of  England.  [See  the  decision  of  a  Full  Bench  of  this 
Court  in  the  case  of  The  Queen  v.  Hiralal  Das^  and  the  cases  there  referred  to. 
See  also  a  very  recent  case  in  England-r-T^^  Queen  v.  Meyer }^ 

i  8  B.  U  R.  4fla.  ^  i  Q.  B.  D.  173. 
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—4876.    -  -  -        The  District  Magistrate  says  that  Mr.  Larymore*s  interest  in  the  matter  was 

"  very  indirect.    In  this  we  cannot  agree  with  him ;  for  it  is  quite  clear,  even  from 

QuB^N      ^g  evidence  given  by  Mr.  Larymore  himself,  that  he  had  a  most  distinct  and 

►.  T* .  .;     substantial  interest.     Under  certain  circumstances  it  might  have  proved  a  direct 

PiioLA-      pecuniary  interest.    The  District  Magistrate  himself  says  as  to  the  second  head 

HATH  Sen,    Qf  charge :  "  There  is  this  to  be  said  in  palliation  of  it,  that  Mr.  Larymore' z 

a'tiil.  33/   consent  was  obtained  to  the  price,  while  the  quantity  sold  was  probably  fixed  in 

the  accounts  with  a  view  to  square  the  monthly  statements." 

We  think  that,  were  it  on  this  ground  alone,  the  conviction  ought  to  be 
quashed. 

But,  in  addition  to  this,  there  are  several  other  very  serious  irregularities  to 
which  our  attention  has  been  called. 

The  Bench  of  Magistrates  consisted  of  the  District  Magistrate,  Mr.  fior- 
risofiy  Mr.  Larymore^  the  Officiating  Superintendent  of  the  Jail,  Dr.  Bachelor, 
smd  two  native  gentlemen,  being  a  Bench  of  five.  In  the  course  of  the  trial, 
both  Mr.  Harrison  and  Mr.  Larymore  were  examined  as  witnesses  for  the  prose- 
cution. Without  saying  that  it  is  illegal  for  a  Magistrate  to  give  evidence  in  the 
witness-box  in  a  case  with  which  he  is  dealing  judicially,  it  clearly  is,  on  general 
principles,  most  undesirable  that  a  Judge  should  be  examined  as  a  witness  in  a 
case  which  he  himself  is  trying,  if  such  a  contingency  can  possibly  be  avoided. 
(See  the  Full  Bench  case — ^The  Queen  v.  Hiralal  Das^ — already  referred  to.) 
The  mere  fact  that  Mr.  Harrison  and  Mr.  Larymore  were  necessary  witnesses  for 
the  prosecution  was  a  most  cogent  reason  why  neither  of  them  should  have  been 
members  of  the  Bench  by  which  the  prisoner  was  to  be  tried.  Mr.  Harrison 
was  almost  as  much  out  of  place  on  the  Bench  as  was  Mr.  Larymore,  For  the 
whole  alleged  fraud  was  discovered  by  Mr.  Harrison  himself ;  the  prosecution 
was  initiated,  and  the  Government  pleader  was  instructed  by  him ;  and  he  was 
one  of  the  most  important  witnesses  for  the  prosecution.  That  being  the  District 
Magistrate's  position,  we  cannot  conceive  why  he  did  not  place  the  case  (which 
is  really  a  very  important  one)  before  some  Magistrate  in  no  way  connected  with 
it,  who  might  have  disposed  of  it  himself,  or  might  have  committed  the  accused 
for  trial  to  the  Sessions,  instead  of  going  out  of  his  way  to  have  the  case  tried 
by  a  Special  Bench  composed  of  Magistrates,  of  whom  two  were  manifestly 
Objectionable. 

In  making  these  remarks,  we  do  not  say  that  a  Magistrate  is  incapacitated 
from  dealing  with  a  case  judicially,  merely  because  in  his  character  of  Magis- 
trate it  may  have  been  his  duty  to  initiate  the  proceedings.  We  only  say  that  it  was 
wrong  that  the  District  Magistrate  should  deal  with  a  case  judicially  when 
.  /  there  was  no  sort  of  necessity  for  his  doing  so,  when  he  had  himself  discover- 

ed the  alleged  fraud  and  initiated  the  prosecution,  and  when  he  was  one  of 
the  principal  witnesses  against  the  prisoner. 

Then,  again,  we  find  that,  after  the  case  for  the  prosecution  was  closed, 
and  formal  charges  were  drawn  up,  and  the  accused  had  given  the  names  of 
the  witnesses  whom  he  intended  to  call,  Mr.  Larymore  was  deputed  by  his 
brother  Magistrates  to  go  and  take  the  depositions  of  some  Of  these  witnesses. 
Mr.  Harrison  in  his  judgment  says :  "  When  the  witnesses  for  the  defence  were 
named,  most  of  them  were  connected  with  the  jail.  As  it  would  certainly  be 
said  by  whatever  party  they  gave  evidence  against,  that  they  had  been  tamper- 
ed with,  the  0)urt  suggested,  and  both  sides  agreed,  that  these  statements  had 
better  be  taken  down  at  once  in  the  presence  of  the  agents  of  both  parties  and 
of  one  of  the  Honorary  Magistrates,  to  guard  against  subsequent  deviation. 
•«^i""""""^-^^^— ^^— ^■"^^"■■^^^^■■^^■^™"— "■■-"■^—^■~"        ^— "-^■— ^^"^^^-w^^^^— ^■^■.— ••■■.^.i^i™.^^^^^. 
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Accordinglj,  they  were  questioned,  and  their  answers  recorded  in  this  way  on 
the  1 2  th  and  13th  November,  and  the  statements  are  placed  with  the  record  ' 
for  the  use  of  either  party,  though  not  themselves  as  evidence."  We  are  un- 
able to  understand  what  such  a  proceeding  is  supposed  to  mean.  Here  is  a 
man  being  tried  on  a  very  serious  charge,  who  names  the  witnesses  whom  he 
means  to  calL  Thereupon  "  the  Court"  suggests  that  "  to  guard  against  sub- 
sequent deviation,"  the  statements  of  these  witnesses  should  be  taken  down  at 
once  in  the  presence  of  one  of  the  Honorary  Magistrates  and  of  the  prisoner's 
agent  Accordingly,  the  statements  are  taken  down  by  Mr.  Larymore,  and  the 
depositions  so  recorded  "  are  placed  with  the  record  for  the  use  of  either  party, 
though  not  themselves  as  evidence."  This  was  a  most  irregular  and  unfair 
proceeding.  The  Court  had  no  possible  right  to  receive  from  Mr.  Larymore 
or  from  any  bodyelse  statements  recorded  after  such  a  fashion;  or  to  place  these 
statements  with  the  record,  if  they  were  not  themselves  evidence.  As  a  matter 
of  fact,  those  statements  were  taken  down,  and  were  placed  with  the  record, 
for  the  sole  purpose  of  being  used  against  the  prisoner.  And  they  are  practi- 
cally 90  used  by  the  Magistrate,  Mr.  Harrison,  who,  in  his  judgment,  says : 
"  Now,  Uma  Chum  Chatterjee's  evidence,  I  have  already  said,  I  consider  quite 
unworthy  of  credit,  and  it  will  be  observed  that,  when  his  statement  was  taken 
befofe  Mr.  Larymareon  November  13th,  he  was  never  questioned  about  these 
purchases,  or  said  anything  about  them." 

In  our  opinion,  the  deputing  Mr.  Larymore  to  take,  in  an  inegular  way, 
the  statements  of  the  witnesses  whom  the  prisoner  meant  afterwards  to  call  in 
support  of  his  defence,  was  most  unfortunate.  It  was  quite  illegal  and  un- 
justifiable. The  District  Magistrate,  Mr.  Harrison,  in  his  judgment,  says  that 
when  the  Court  suggested  "  that  these  persons  should  be  examined  at  once  in 
the  presence  c^  one  of  the  Honorary  Magistrates,"  both  sides  agreed  ''  that  this 
had  better  be  done.  And  doubtless  he  relies  on  that  agreement,"  as  justify- 
ing and  sanctioning  what  was  done.  So,  as  regards  the  objection  taken  to 
Blr.  Larymor/s  being  on  the  Bench,  and  to  Mr.  Harrison's  own  presence 
there,  he  relies  on  the  consent  given  by  the  prisoner  in  the  first  instance. 

The  District  Magistrate  has,  throughout  these  proceedings,  treated  them 
very  much  as  if  they  had  been  proceedings  pending  in  a  civil  suit,  and  has 
lost  sight  of  the  wide  difference  which  exists  between  a  civil  suit  and  a  crimi- 
nal prosecution.  Criminal  proceedings  are  bad,  unless  they  are  conducted  in 
the  manner  prescribed  by  law ;  and  if  they  are  substantially  bad  in  themselves, 
the  defect  wUl  not  be  cured  by  any  waiver  or  consent  of  the  prisoner.  When 
the  irregularities  are  all  unfavourable  to  the  prisoner,  as  in  our  opinion  they 
clearly  were  in  the  present  case,  it  is  impossible  for  any  Court  to  consider  a 
waiver  or  consent  as  binding  on  him.  It  is  the  duty  of  Magistrates  and  all 
Criminal  Courts  to  follow  the  procedure  prescribed  by  law,  and  there  is  no 
law  which  sanctions  their  intentional  departure  from  that  procedure ;  and  then 
attempting  to  protect  themselves  against  the  consequences  of  such  departure 
by  getting  the  accused  person  to  say  he  consents  to  it.  In  the  mofussil,  most 
prisoners,  not  properly  defended,  would  probably  assent  to  any  irregularity 
which  the  Judge  or  Magistrate  trying  him  chose  to  suggest.  There  would  he 
an  end  to  all  procedure,  if  such  an  assent  were  held  to  warrant  material  and 
Important  irregularities. 

But,  after  all,  what  really  was  the  nature  of  the  consent  given  by  the  pri- 
soner as  to  the  composition  of  the  Bench  ?  After  the  witnesses  for  the  prose- 
cution bad  been  examined,  formal  charges  were,  on  the  loth  of  November, 
diawn  op,  aad  the  plea  of ''  not  guilty"  was  recorded.    The  accused  gave  the 
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tlf6r       names  of  his  witnesses,  and  the  further  hearing  was  adjourned  to  the  4th  of 

*  w"">       December.    In  his  judgment,  Mr.  Harrison  says :  "  After  the  charge  was  drawn 

QuBBN      ^p^  j^^  jjjg  ^2^g  resumed  after  the  long  adjournment  for  the  defence,  the  ac- 

..-«•-       cused's  Counsel  objected  to  the  composition  of  the  Bench,  both  to  Mr.  Laryr 

^iiQI.Ar.     more's  presence  on  it  and  to  mine.    Except  under  the  special  circumstances 

•i^raSf  H»    of  the  case,  Mr.  Larymore's  presence  on  the  Bench  might  obviously,  be  ques^ 

•  Cat*  33*     tionable,  and  hence,  before  commencing  the  trial,  the  accused  and  his  pleaders 

were  expressly  asked  if  they  had  any  objection  to  the  composition  of  the  Bench, 

when  they  distinctly  stated  that  they  had  none  whatever,  &c. 

1 .  It  is  to  be  noted  that  the  objection  was  raised  and  pressed  before  the  case 
iiad  proceeded  further  than  the  point  of  drawing  up  formal  charges  and  recording 
the  plea  erf  "  not  guilty ; "  also  that  before  that  time  both  Mr.  Harrison  and 
•Mr.  Larymore  had  given  evidence  as  witnesses  on  behalf  of  the  prosecution. 
But  it  is  not  stated,  and  there  is  nothing  to  lead  us  to  suppose,  that,  when  the 
prisoner  was  asked  whether  he  objected  to  the  composition  of  the  Bench,  he 
.wa»  warned  that  Mr.  Harrison  and  Mr.  Larymore  were  both  very  important 
fWitmesses  for  the  prosecution.  The  record  of  the  case  does  not  show  that, 
'wben  the  prisoner  was  first  brought  before  this  Bench,  he  was  asked  whether 
iie  objected  to  its  composition,  except  that  Mr.  Larymore  deposes  to  the  fact 
which  is  confirmed  by  Mr.  Harrison  in  his  judgment.  It  is  a  matter  of  com- 
paratively little  consequence  whether  it  is  recorded  or  i\ot.  But  if  the  Magis- 
.trates  really  intended  to  rely  on  the  prisoner's  consent,  that  consent  ought  to 
have  been  formally  and  accurately  recorded  at  the  time  it  was  given. 

u; .'  On  these  grounds,  and  without  entering  into  the  other  objections  which 
/the  prisoner's  Counsel  take  to  the  conviction,  we  think  it  clear  that  there  have 
dbeen  most  serious  and  material  errors  in  the  proceeding  in  this  case,  which 
-have  been  greatly  to  the  prejudice  of  the  prisoner.  We,  therefore,  set  aside 
<the  conviction  and  sentence,  and  order  that  the  prisoner  be  discharged,  and 
that  the  fines,  if  paid,  be  refunded  to  him. 

The  Magistrate  of  the  District,  no  doubt,  had  authority  to  dirfect  that  this 
roate  ihould  be  tried  by  a  Bench  of  Magistrates.  But  a  complicated  and  some- 
cwhat  difficult  case  like  this  is  by  no  means  one  which  it  is  desirable  to  place 
-1>efore  such  a  Court.  And  the  result  shows  that  this  is  so.  The  case  is  one 
in  uHliich  the  strictest  accuracy  is  necessary,  whereas  the  proceedings  have  been 
rdiffase  and  loose  in  the  highest  degree.  Moreover,  there  is  not  one  "  judgment" 
^  the  Court,  but  a  series  of  judgments,  which,  to  say  the  least  of  it,  is  most 
iacOnvenient.  Mr.  Harrison  writes  the  judgment  (a  most  voluminous  one)  on 
the  'first  charge,  and  says  that  he  concurs  with  Mr.  Larymore' s  judgment  on 
ithe  second  charge.  Mr.  Larymore  writes  a  judgment  on  the  second  charge,  and 
«iy«  he  concurs  in  Mr.  Harrison* s  judgment  on  the  first  charge.  Dr.  Bache- 
lor' writes  that  he  concurs  in  the  judgments  of  Mr.  Harrison  and  Mr.  Lory- 
^mcre.  And  the  two  native  Magistrates  write  a  long  judgment  of  their  own. 
'All  the  five  Magistrates,  however,  so  join  in  signing,  in  a  regular  way,  the  final 
^'•finding  and  sentence''  of  the  Court.  The  case  comes  before  us  under  some- 
'^bat  pecuHar  circumstances ;  for  the  prisoner  availed  himself  (as  to  a  portion 
mt  his  case  at  least)  of  his  right  of  appeal  to  the  Sessions  Judge.  The  appeal 
was  unsuccessful,  although  he,  in  his  petition,  repeated  his  (Ejections  to  die 
.Qoostitution  of  the  Court  which  tried  him.  Notwithstanding  that  the  appeal 
^ViBA  dismissed,  it  appears  to  us  that  the  irregularities  on  which  we  have  dwelt 
-jMe^o  serious  and  so  important  as  to  render  it  imperative  on  us  even  now  to 
quash  the  whole  proceedings. 

Conviction  quashed. 
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APPELLATE  CRIMINAL. 
Before  Mr,  Justice  Markhy  and  Mr,  Justice  Mitter. 


;i-«> 


In  thb  matter  of  JUGGUT  CHUNDER  CHUCKERBUTTY.i  }^ffs 

Criminal  Procedure  Code  (Act  X,  of  i8y2),  ss,  294  and  2g';-^Revision^Power  . 

of  High  Court—''  Material  Errors  *  ^^*  «*•• 

In  a  case  of  apprehended  breach  of  peace,  the  Magistrate  bound  over  the  parties  in 
SBms  of  money  aggregating  on  the  whole  to  Rs.  6o,ooe  or  upwards.  The  High  Court 
(plashed  the  orderjnolding  that  it  was  altogether  unreasonable. 

Per  Markby,  J. — Ss.  294  and  297,  Act  X.  of  1872,  do  not  debar  the  High  Court  from 
interfering  where,  in  cases  requiring  the  exercise  of  discretion,  it  appears  upon  the  face 
-of  the  proceedings  that  the  Magistrate  has  exercised  no  discretion  at  all,  or  has  exercised 
his  discretion  in  a  manner  wholly  unreasonable. 

Per  Mitter,  J. — Under  s.  297,  the  High  Court  has  the  power  of  interfering  with 
judgments,  sentences,  or  orders  of  Courts  subordinate  to  it,  if  there  has  been  a  material 
error  in  any  judicial  proceeding  of  such  Courts,  meaning  thereby  any  error  appearing  on 
the  face  of  a  judicial  proceeding  resulting  in  an  unjust  order. 

Afpucation  under  s.  297  of  the  Criminal  Procedure  Code  (Aft  X.  of  187a). 

The  petitioner  in  this  case  had  been  bound  over  by  the  Joint-Magistrate 
4t  Backergunge  for  an  apprehended  breach  of  the  peace  in  a  recognizance  of 
•Ss.  lAOOO  widi  two  sureties  for  Rs.  5,000  each.    A  dispute  had  existed  between 

the  petitioner  and  one  Baroda  Chuckerbutty  on  the  one  hand,  and  one  Siablr 
Jkfyan  on  the  other,  in  resped  of  a  plot  of  land.  It  was  found  by  the  Toint- 
.M2^;ijstrate  that  until  Aghran  last  all  the  ryots,  except  a  small  minority,  had  paid 
^the  rent  to  Sabir  Myan,  but  in  that  month,  in  consequence  of  his  oppressioVt 
.•everal  of  them  went  over  to  Baroda  Chuckerbutty.  Up  to  that  time  there  had 
]|)cen  much  litigation  between  the  parties,  but  no  attempt  to  break  the  peact. 
jfLbieach  of  the  peace  being,  however,  then  apprehended,  police  were  staliQi^ 
fUeatthe  land  in  dispute,  which,  from  .the  Magistrate's  judgment,  appeared  to 

)iave  been  effectual  in  preventing  any  disturbance.  The  Magistrate,  nevertheless, 
.thought  it  desirable  to  take  some  further  security.  Summonses  were  accordingly 
ijasued  against  four  persons,  including  the  petitioner,  Baroda,  Sabir,  and  two  of 

Ibeir  respective  servants.  After  enquiry  the  Joint-Magistrate  bound  over  the 
Ipcincipals  in  recognizances  of  Rs.  10,000  each,  with  two  sureties  of  Rs.  5,000 

each,  and  the  servants  in  small  sums. 

(I.  An  application  was  made  to  the  Sessions  Judge,  among  others,  on  the 
•gioond  that  the  r^ognizance  was  excessive.     In  dealing  with  this  objection, 

the'  Judge  i»ed  the  following  words :  "  Lastly,  it  is  urged  that  the  amount  of  the 

•recognizance  is  excessive.  Here  I  quite  agree  with  the  petitioners,  and  if  I  could 
.only  have  seen  my  way,  I  should  certainly  have  referred  the  case  to  the  High 
tCoivt  for  this  reason  alone ;  but  this  is  a  point  on  which  the  High  Court  decliiie 

to  interfere." 
'  ,      The  petitioner  thereupon  preferred  the  present  application  to  the  High 

Court. 

Baboo  Ashootosh  Dhur  for  the  petitioner. 
No  one  appeared  for  the  Crown. 
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^  Criminal  Motion,  No.  232  of  1876,  against  the  order  of  the  Joint-Magistrate,  dated 
d  Febn]asT-x876,^ and  against  the  order  of  the  Sessions  Ju4ge  of  Backergunge,  dated 
Ttfc  June  wfi. 
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The  following  judgments  were  delivered  : — 

Markbt,  J.  (after  stating  the  facts  as  above,  continued) : — ^The  Sessions 
Judge,  is  quite  right  in  supposing  that  this  Court  would  not  ordinarily  interfere 
with  the  discretion  of  Magistrates  as  to  the  amount  of  security  to  be  taken 
in  cases  of  this  kind.  The  Magistrate  is  in  a  much  better  position  than  this 
Court  for  judging  what  would  be  the  proper  amount  of  security,  which  must 
vary  with  the  danger  to  be  apprehended  and  the  means  of  the  parties.  But 
the  Magistrate  cannot  make  an  order  that  is  altogether  unreasonable.  Here 
the  Magistrate,  although  there  has  been  as  yet  no  breach  of  the  peace,  and 
apparently  no  very  strong  determination  to  resort  to  violence,  has  required  the 
parties  to  enter  into  bonds  amounting  altogether  to  upwards  of  Rs.  60,000. 
The  parties  do  not  appear  to  be  wealthy ;  and,  had  the  security  ordered  been 
really  required,  in  all  probability  it  could  not  have  been  furnished.  We  find, 
however,  that  one  of  the  parties,  who  has  been  accepted  as  surety  for  Rs.  5,000, 
is  described  as  a  kotwal  and  another  as  a  mookhtear,  and  all  the  bonds  were 
executed  on  the  very  day  the  order  was  made.  It  would  thus  appear  as  if  the 
amounts  mentioned  in  the  bond  are  merely  nominal,  and  that  no  real  security 
to  that  extent  was  required. 

I  consider  that  in  this  case  the  Joint-Magistrate  has  not  done  that  which 
the  law  requires.  Either  he  has  wholly  failed  to  exercise  the  discretion  which 
the  law  requires  him  to  exercise  in  taking  security  for  good  behaviour,  or,  if  he 
has  exercised  it  at  all,  he  has  exercised  it  in  a  manner  which  is  altogether  un- 
reasonable. Whichever  be  the  case,  I  do  not  think  we  ought  to  allow  such  an 
order  to  st^nd. 

No  one  appears  on  behalf  of  Government  to  support  the  order,  and  the 
Magistrate  has  offered  us  no  explanation.  We  have  nevertheless  thought  it 
necessary  to  consider  whether  this  is  a  case  in  which  we  ought  to  interfere  under 
the  powers  of  superintendence  and  revision  over  the  subordinate  Courts  con- 
ferred upon  the  High  Court  by  Ch.  XXII.  of  the  Code  of  Criminal  Pro- 
cedure. It  has  been  held,  notwithstanding  the  very  general  words  of  ss.  394 
and  397,  that  this  Court  ought  not,  in  the  exercise  of  these  powers,  to  go  into 
the  evidence,  and  examine  the  conclusions  of  the  Court  below  upon  the  facts. 
I  desire  to  adhere  to  those  decisions.  It  seems  to  me  necessary  to  do  so,  as 
otherwise  an  appeal  would  virtually  lie  against  every  decision  of  the  subordinate 
Courts,  which  was  clearly-not  intended  by  the  Legislature.  But,  nevertheless, 
I  do  not  think  that  we  are  excluded  from  interference  where,  in  cases  requiring 
the  exercise  of  discretion,  it  appears  upon  the  face  of  the  proceedings  that  the 
Magistrate  has  exercised  no  discretion  at  all,  or  has  exercised  his  discretion  in 
a  manner  wholly  unreasonable.  I  think  that  we  have  the  power  and  ought  to 
interfere  in  such  cases,  just  as  we  have  the  power  and  ought  to  interfere  where 
a  Magistrate  has  been  guilty  of  misconduft.  I  did  not  myself  intend  to  say 
anything  contrary  to  this  in  In  the  matter  of  Dehichurn  Biswas }  Nor  do  I  think 
that  the  decision  in  In  the  matter  of  Belilios^  lays  down  anything  contrary  to 
this  view.  No  doubt,  the  language  of  Pontifex,  J.,  in  that  case,  and  my  ow& 
language  in  the  other  case,  might  be  pressed  to  the  extent  of  confining  this  Court, 
when  exercising  powers  of  revision,  strictly  to  errors  in  law.  As  a  general  rule, 
that  is  so.  Cases  of  misconduct  or  utter  want  of  discretion  are  rare  and  .excep- 
tional, and  were  not,  I  think,  contemplated  when  those  decisions  were  given.  I 
am  of  opinion  that  this  Court,  when  exercising  its  powers  of  revision,  is  justified 
in  dealing  with  such  cases,  and  that  we  may  do  this  without  in  any  way  inter- 


1  flo  W.  R.  Cr*  40. 
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fering  with  the  role  that  this  Court  will  accept  the  conclusions  of  the  Ck)nrt 
below  upon  the  evidence  in  the  case. 

Upon  the  ground  that  it  appears  upon  reading  the  proceedings  that  the 
Joint-Magistrate  has  either  exercised  no  discretion  at  all  in  fixing  the  amount 
of  security,  or  that  he  has  exercised  his  discretion  unreasonably,  and  that  the 
Magistrate  has  given  us  no  explanation,  I  think  we  ought  to  set  aside  his  order. 

MiTTER,  J. — I  am  also  of  opinion  that  we  ought  to  set  aside  the  order  of  the 
TcMnt-Blagistrate  in  this  case.  Under  s.  297,  this  Court  has  the  power  of  inter- 
fering wiSi  judgments,  sentences,  or  orders  of  Courts  subordinate  to  it,  if  there 
has  been  a  *'  material  error  in  any  judicial  proceeding"  of  such  Courts.  These 
votds,  it  seems  to  me,  mean  any  error  appearing  on  the  face  of  a  judicial  pro- 
ofing resulting  in  an  unjust  order.  For  the  reasons  given  by  my  learned 
ooUeague,  there  appears,  on  the  face  of  the  proceeding  of  the  Court  below,  such 
a  material*  error  as  would  warrant  this  Court  in  setting  aside  the  order  passed 
bjit. 

Order  quashed. 
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APPELLATE  CRIMINAL. 
Before  Mr,  Justice  Markby  and  Mr,  Justice  Mitter, 
In  thb  matter  of  PURSOORAM  BOROOAH,  Petitioner.^  «*7«. 

JUMIO, 

Powers  of  Magistrates^^ummaty  J^urisdiction^^Transfer^^riminal  Procedure  — — 
Code  (Act  X,  of  i8y2),  ss.  56  &  222^Furlough,  a  Cal.  117. 

The  petitioner  had  been  convicted  by  Mr.  Camegy,  the  Assistant  Commissioner  of 
Kamroop,  in  the  exercise  ol  a  summary  jurisdiction  under  s.  222  of  A6t  X.  of  1872.  This 
Officer  was,  in  the  year  1872,  in  charge  of  the  Jorehaut  Division  in  the  District  of  Seeb- 
angor,  "  with  first-class  powers  and  powers  under  s.  222  "  of  the  A6t.  In  1874  he  pro- 
ceeded on  furlough  to  England,  and,  on  his  return  hi  1875,  was  posted  to  the  District  of 
Kamroop,  and  invested  with  the  powers  of  a  Magistrate  of  the  first-class. 

Held  that  s.  $6  of  A6t  X.  of  1859  did  not  apply,  and  that  Mr.  Camegy  had  no  sum- 
■laiy  jurisdiction  in  Kamroop. 

Per  Market,  ].,  on  the  ground  that,  by  the  terms  in  which  the  Government  had  con- 
iened  that  jurisdiction  on  Mr.  Camegy,  it  had  in  effect  "  directed,"  within  the  meaning  of 
9L  56  of  K6i  X.  of  1872,  that  he  should  not  exercise  that  jurisdiction  anywhere  but  in 
Seebtaogor. 

Per  MiTTBR,  J.,  on  the  ground  that  the  office  to  which  Mr.  Camegy  was  appointed  in 
Kamroop  was  not  equal  to,  or  higher  than,  that  which  he  had  held  in  Seebsaugor. 

Quare  per  Markby,  J.,  whether  the  posting  of  Mr.  Carnegy  to  Kamroop,  after  his 
retnm  from  furlough,  was  a  transfer  from  Seebsaugor  within  the  meaning  of  s.  56  of  Ad 
X.<rf  1872. 

Baboos  Rctsh  Behary  Ghose  and  Krishna  Komul  Bhuttacharjee  for  the 
petitioner. 

The  Junior  Government  Pleader  (Baboo  Juggadanund  Mookerjee)  for  the 
Crown. 

Trs  facts  and  arguments  are  sufficiently  stated  in  the  judgment  ot  Markby, 
J.,  which  was  as  follows : — 

In  this  case  an  important  question  is  raised  as  to  the  powers  of  a  Magis- 
tiate  in  the  province  of  Assam. 

1  Criminal  Motion,  No.  9a  of  1876,  against  an  order  of  the  Assistant  Judicial  Com- 
miiiioner  of  Kamroop  dated  the  3rd  December  1875. 
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1ft  appears  that  one  Pursooram  was,  in  December  last,  tried  summarily  and 
:  convicted  by  Mr.  Carnegy  for  the  offence  of  giving  false  information  to  a  public 
servant.  A  reference  was  made  upon  the  subject  to  this  Court  by  the  Judicial 
Commissioner  of  Assam  upon  other  points  than  those  now  before  us,  and  this 
Court,  upon  that  reference,  refused  to  interfere.  A  petition  was  then  present^ 
ed  on  the  5th  April  on  behalf  of  the  prisoner,  praying  that  the  conviction  afhd 
sentence  be  set  aside  upon  the  ground  that  Mr.  Carnegy  had  not  the  power  td 
tiy  the  prisoner  summarily. 

The  circumstances  of  the  case,  so  far  as  they  bear  upon  the  power  of  Mr. 
Carnegy  to  try  this  prisoner  summarily,  appear  to  be  these : — 

Mr.  Carnegy,  in  the  year  1872,  held  the  office  of  Assistant  Commissioner 
in  the  district  of  Assam,  which  was  then  what  is  called  a  Non-Regulation  District 
tinder  the  Local  Government  of  Bengal.  On  the  ist  of  January  1873,  ^  Resoloi 
iion  of  the  Local  Government  of  Bengal  was  published  in  the  Calcuita  Gautte; 
by  which  it  was  directed,  under  the  provisions  of  the  Code  of  Criminal  ProJ 
cedure,  that  the  officers  and  others  whose  names  appeared  in  the  schedule  there- 
with published  should,  in  each  case,  exercise  the  powers  shown  opposite  their 
names  in  the  districts  shown  in  the  schedule.  In  the  schedule  we  find,  under 
the  heading  "  Seebsaugor  District,"  the  name  of  Mr.  Carnegy,  and  opposite  his 
name  are  the  words  "  charge  of  Jorehaut  Division,  with  first-class  powers  and 
powers  under  s.  222."  This  latter  section  is  the  one  which  relates  to  summary 
trials.     ' 

No  earlier  gazette  or  appointment  of  Mr.  Carnegy  has  been  produced  be* 
fore  us ;  but  I  think  this  is  sufficient  evidence  that  Mr.  Carnegy  was  the  Magis- 
trate of  the  Jorehaut  Division  of  the  District  of  Seebsaugor  (see  s.  28  of  the 
Code  of  Criminal  Procedure)  at  that  time,  and  had  the  power  to  try  ofiFences 
summarily  in  that  district. 

On  the  6th  February  1874,  certain  territories,  including  the  districts  of 
Seebsaugor  and  Kamroop,  were  removed  from  the  Government  of  the  Lieute^ 
nant-Governor  of  Bengal,  and  placed  under  a  Chief  Commissioner.  In  April 
1874,  Mr.  Carnegy,  having  obtained  furlough  on  medical  certificate  from  the 
Qovemment  of  India  for  one  year,  left  India  shortly  afterwards.  Several  officers 
in  succession  were  appointed,  whilst  Mr.  Carnegy  was  absent,  to  take  charge 
of  the  Jorehaut  Sub-division.  In  the  month  of  September  1875,  Mr.  Carnegy^ 
having  obtained  leave  from  the  Secretary  of  State  to  return  to  duty,  arrived  hi 
India.  He  never  returned  to  the  district  of  Seebsaugor,  nor  up  to  this  time 
has  he  resigned  or  vacated  his  office  as  Magistrate  in  that  district,  other#ts6 
than  he  may  have  done  so  by  reason  of  the  circumstances  above  mentioned. 
On  the  25th  of  September  there  appeared  a  notification  in  the  Assam  Gatiiie 
that  Mr.  Carnegy,  Assistant  Commissioner,  was  "  posted"  to  the  district  of  Kam- 
roop, and  on  the  same  day  there  appeared  a  further  notice  in  this  gazette  that 
Mr.  Carnegy  was  vested  with  the  powers  of  a  Magistrate  of  the  first-class.     \ 

Upon  these  facts  it  seemed  to  us,  when  the  matter  was  before  us  on  a  for- 
mer occasion,  that  Mr.  Carnegy  had  no  power  to  try  prisoners  summarily  in 
the  district  of  Kamroop.  The  exercise  of  those  powers  was  originally  limited 
to  the  district  of  Seebsaugor,  and  when  Mr.  Carnegy  was  posted  to  Kamroop 
(whatever  that  may  mean),  whilst  on  the  one  hand  he  was  expressly  authorised 
to  exercise  the  powers  of  a  first-class  Magistrate  in  the  district  of  Kamroop,  the 
remaining  power  which  had  been  formerly  conferred  upon  him  of  trying  pri- 
soners summarily  was  not  re-granted. 
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It  was  at  this  juncture  that  we  released  the  prisoner  upon  bail,  but  we  ab- 
stained from  quashing  the  conviction,  because  the  matter  being  one  which  ■ 
aflPected  the  jurisdiction  of  a  judicial  officer,  and  possibly  of  many  judicial  offi- 
cers, we  thought  the  Local  Government  ought  to  be  represented. 

Baboo  Juggadanund  Mookerjee  has  now  appeared  for  the  Local  Govern- 
ment. He  has  not  given  us  any  additional  information,  but  he  relies  entirely 
upon  the  provisions  of  s.  56  of  the  Code  of  Criminal  Procedure,  by  virtue  of 
which  he  contends  that  all  the  powers  conferred  upon  Mr.  Carnegy  in  Seeb- 
saugor  are  extended  to  Kamroop. 

That  section  provides  as  follows :  "  Whenever  any  person  holding  an  office 
in  the  seryice  of  Government,  who  has  been  invested  with  any  powers  under 
this  Aft  or  any  enactment  hereby  repealed  in  any  district,  is  transferred  to  an 
equal  or  higher  office  of  the  same  nature  within  another  district,  he  shall,  un- 
less the  Local  Government  otherwise  directs,  continue  to  exercise  the  same 
powers  in  the  district  to  which  he  is  so  transferred. " 

Upon  this  section  two  questions  have  been  raised  :  \st — Was  Mr.  Carnegy 
*•  tran^erred  "  within  the  meaning  of  the  section ;  2nd — Is  the  operation  of  the 
section  prevented  because  the  Local  Government  has  "  otherwise  directed. " 

Neither  of  these  questions  is  free  from  difficulty.  With  regard  to  the  first 
it  is  said  that,  by  going  on  furlough,  Mr.  Carnegy  vacated  his  former  appoint- 
ment, and  could  not,  therefore,  on  his  return,  be  transferred ;  that  no  order  trans- 
ferring him  has  been  made,  and  that  the  term  "  posted  "  indicates  not  a  transfer, 
but  a  fresh  appointment.  But  that  word  is  ambiguous,  and,  before  deciding  the 
question  upon  this  ground,  it  would  be  necessary  to  see  whether  Mr.  Carnegy 
ever  really  vacated  his  former  appointment.  Upon  this  matter  there  is,  as  far  as 
I  am  aware  of,  no  rule  laid  down  by  authority.  Prior  to  1868  it  was,  I  believe, 
always  understood  that  any  officer  going  on  furlough  vacated  his  appointment, 
and,  under  an  order  of  the  Government  of  India  of  the  i6th  December  1861, 
it  is  expressly  declared  that  "Civil  Servants  taking  furlough  will  vacate  their 
offices.  "  Mr.  Carnegy  was  not  a  Covenanted  Civil  Servant,  and  to  what  fur- 
lough rules  he  may  "have  been  subject  prior  to  1868, 1  am  not  quite  sure ;  but 
I  believe  the  rule  that  officers  going  on  furlough  vacated  their  appointments 
was  universal. 

On  the  16th  June  1868,  however,  an  order  was  published,  which  directs 
that,  except  as  hereinafter  provided,  "  an  officer,  when  on  furlough,  shall  retain 
a  lien  on  his  substantive  appointment  or  on  an  appointment  of  similar  character 
and  not  less  salary."  This  is  applicable  to  all  officers,  whether  covenanted  or 
uncovenanted.  It  seems  to  me  extremely  doubtful  whether  the  efiFect  of  this 
last  rule  is  that  the  officer  taking  furlough  retains  his  appointment.  To  my 
mind  it  rather  indicates  the  contrary.  The  matter,  however,  may  not  depend 
entirely  upon  those  rules,  which  are  furlough  rules  only  issued  by  Government 
in  the  Financial  Department.  It  may  be  that  what  really  vacates  an  office  is 
not  the  going  on  furlough,  but  the  appointment  of  another  person  to  the  office; 
and,  as  far  as  I  have  seen,  no  person  was  specially  appointed  to  succeed  Mr. 
Carnegy  in  his  office  as  Magistrate  in  the  district  of  Seebsaugor.  The  num- 
ber of  Subordinate  Magistrates  in  a  district  being  unlimited,  there  was  no  neces- 
sity for  doing  so.  And  this  seems  to  be  the  view  of  the  Local  Government  of 
Assam ;  for  whilst  Mr.  Carnegy' s  powers  were  conferred  afresh,  it  does  not  ap- 
pear that  he  ever  received  any  fresh  appointment  as  Magistrate.  He  is,  no 
doubt,  treated  as  having  ceased  to  be  Magistrate  of  a  division  of  a  district,  but 
he  is  apparently  treated  as  being  still,  on  his  return,  a  subordinate  Magistrate 

I.  L.  R.,  Gal.  5. 
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in  or  o/z  district,  which  district  could  have  been  no  othe^  than  the  district  of 
Seebsaugor. 

I  should,  therefore,  desire  further  consideration  before  holding  that  Mr. 
Carnegy  vacated  his  former  appointment  by  going  on  furlough,  and  that  on 
this  ground  he  was  not. transferred  to  the  district  of  Kamroop  within  the  mean- 
ing of  s.  56 ;  I  desire  to  be  understood  as  expressing  no  opinion  upon  this 
point. 

But  there  remains  the  second  question,  whether  the  operation  of  the  sec- 
tion is  prevented,  because  the  Local  Government  has  otherwise  directed. 

If  we  take  s.  56  quite  literally,  it  would  seem  to  indicate  that  the  "  direction 
otherwise"  there  alluded  to  was  a  direction  contemppraneous  with  the  trans- 
i^.  This  would  render  a  special  direction  necessary  in  every  case  of  transfer 
where  the  powers  had  already  been  locally  restricted  under  s.  38.  But  when 
the  Local  Government  had  already  declared  its  intention  on  this  subject,  this 
would  seem  to  me  to  be  superfluous.  And  it  does  not  appear  to  me  necessary 
to  put  this  construction  on  s.  56.  I  think  that  the  words,  "  unless  the  Local 
Government  othenvise  directs, "  reasonably  construed,  will  include  a  previous 
restriction  under  s.  38,  as  well  as  one  imposed  when  the  transfer  is  made. 
This  accords  with  the  view  taken  by  the  Local  Government  of  Assam,  which 
(as  before  pointed  out)  clearly  treated  the  powers  conferred  upon  Mr.  Carnegy 
as  having  come  to  an  end. 

Upon  this  last  ground,  therefore,  I  hold  that  Mr.  Carnegy  has  no  sum- 
mary powers  under  s.  222  in  the  district  of  Kamroop;  and  I,  therefore,  thin^ 
that  we  ought  to  quash  the  conviction,  and  discharge  the  sureties. 

MiTTER,  J.^-I  am  also  of  the  same  opinion.  It  seems  to  me  that  the 
eSect  of  the  Government  Resolution,  dated  ist  of  January  1873,  was  to  confer 
upon  Mr.  Carnegy  powers  under  s.  222  of  the  Criminal  Procedure  Code  within 
the  Sub-division  of  Jorehaut  only.  That  being  so,  it  cannot  be  said  that  he 
was  "  transferred  to  an  equal  or  higher  office  "  of  the  nature  of  that  which  he 
held  in  the  district  of  Seebsaugor ;  because,  supposing  he  was  transferred  with- 
in the  meaning  of  that  section,  and  that  he  never  vacated  his  appointment,  the 
office  to  which  he  was  transferred  in  the  district  of  Kamroop  is  neither  equal 
to  nor  higher  than  that  he  held  in  the  district  of  Seebsaugor.  A  reference  to 
ss.  27  and  28  of  the  Code  will  show  that  the  powers  of  a  Magistrate  of  a  division 
of  a  district  are  higher  than  those  of  a  Magistrate  of  the  first-class  not  in  charge 
of  any  Sub-division.  I  am,  therefore,  of  opinion  that,  under  the  section  (56) 
referred  to  above,  Mr.  Carnegy  did  not  continue  to  exercise  the  same  power 
which  he  had  while  in  charge  of  the  Sub-division  of  Jorehaut. 

Conviction  quashed. 
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FULL  BENCH. 

Before  Sir  Richard  Gar/A,  Kt.,  Chief  Justice,  Mr,  Justice  Kemp,  Mr.  Justici 
Macpherson,  Mr.  Justice  Markby,  and  Mr.  Justice  Ainslie. 

THE  EMPRESS  OF  INDLV  v.  DILJOUR  MISSER.i  1877* 

Conviction  of  offence  committed  before  the  Penal  Code  came  into  operation — Reg,        ' 

IV.  of  lygy — Act  XVII.  of  1862— Act  I.  of  1868  (General  Clauses  Consoli-    2  Cal.  225. 
daiion  Act),  s.  6. 

The  prisoner  was  found  guilty,  and  sentenced,  under  Reg.  IV.  of  1797,  to  transporta- 
tion for  life,  for  a  murder  committed  in  1861,  before  the  Penal  Code  came  into  operation ; 
and  the  case  was  sent  up  to  the  High  Court  to  confirm  the  sentence.  Reg,  IV.  of  1797 
was  repealed  bv  Act  XVII.  of  i86a,  and  that  Act  was  wholly  repealed  by  Acts  VIII.  of 
1868  and  X.  of  1872.  Held^  on  a  reference  to  a  Full  Bench,  that  the  conviction  was 
illegal,  s.  6  of  Act  I.  of  1868,  which  provides  that  the  repeal  of  any  Act  or  Regulation 
shall  not  affect  any  offence  committed  before  the  repealing  Act  shall  have  come  into 
operation,  not  being  applicable. 

The  prisoner  was  charged  with  murder,  alleged  to  have  been  committed 
on  24th  May  1861,  before  the  Penal  Code  came  into  force,  and  he  had  evaded 
arrest  up  to  the  time  of  his  apprehension.  The  prisoner  was,  on  7th  August 
1876,  found  guilty  by  Mr.  A,  V.  Palmer,  Sessions  Judge  of  Shahabad,  of 
culpable  homicide  not  amounting  to  murder,  and  sentenced  to  transportation 
for  life.  The  case  was  referred  by  the  Judge  under  Reg.  IV.  of  1797,  s.  3, 
for  the  orders  of  the  High  Court,  and,  on  its  coming  before  Markby  and  Ainslie, 
J  J.,  the  following  note  was  made  thereon  by  those  Judges  : — 

"Reg.  IV.  of  1797  was  repealed  by  Act  XVII.  of  1862  with  some  re- 
servations, but,  as  appears  by  a  case*  just  decided,  those  reservations  have 
been  also  repealed,  so  that  the  Sessions  Judge  was  not  empowered  to  make 
the  reference  he  has  done.  Nor  are  we  aware  of  any  Regulation  in  existence 
under  which  the  prisoner  could  be  punished  for  culpable  homicide  committed 
on  the  24th  of  May  1861.  Unless,  therefore,  some  cause  be  shewn  to  the 
contrary,  the  conviction  must  be  set  aside  as  illegal." 

'  Criminal  Reference,  No.  176  of  1S76,  from  an  order  of  A.  V.  Palmer,  Esq.,  Ses- 
sions Jndge  of  Shahabad,  dated  the  7th  August  1876. 

'  R.  V.  Lall  ShaAa,  Criminal  Appeal,  No.  438  of  1876.  In  this  case  the  prisoner  was 
convicted,  in  May  1876,  of  robbery  committed  in  1857,  under  s.  3,  Rep.  LIII.  of  1803, 
and  s,  3,  Keg.  XVI.  of  1825,  and  was  sentenced,  under  s.  395  of  the  Penal  Code,  to  seven 
years'  rigorous  imprisonment.  His  appeal  came  before  Markby,  Ainslie,  and  Mitter,  JJ., 
on  17th   August  1876,  when  the  following  judgment  was  delivered: — 

Markby,  J. — In  this  case  the  prisoner  has  been  tried  for  robbery  by  open  violence, 
and  sentenced  to  seven  years'  rigorous  imprisonment,  under  Reg.  LIII.  of  1803,  s.  3, 
and  Reg.  XVI.  of  1825,  s.  3.  He  has  appealed  to  this  Court,  and  his  first  ground 
of  appeal  is  that,  those  Regulations  having  been  repealed,  the  conviction  is  illegal. 
These  Regulations  were  repealed  by  Act  XVII.  of  1862  with  a  certain  saving  as  to 
past  offences.  Act  XVII.  of  i86a  was  repealed  by  Act  VIII.  of  1868,  except  ss.  3,  4,  5, 
and  6,  These  sections  were  repealed  by  the  Code  Qf  Criminal  Procedure  of  1872.  It 
would,  therefore,  seem  that  this  ground  of  the  prisoner's  appeal  is  well  founded.  From 
another  case  of  a  somewhat  similar  character,  which  is  now  before  us,  we  gather  that 
there  is  an  opinion  prevalent  in  the  Courts  of  the  country,  that  the  old  criminal  laws, 
antecedent  to  the  Penal  Code  have  not  been  swept  away  to  the  extent  to  which  they 
appear  to  us  to  have  been  on  a  perusal  of  the  Statutes  above  referred  to.  We  regret 
that  we  have  had  no  assistance  on  behalf  of  the  Crown  in  the  investigation  of  this  matter, 
but,  as  far  as  we  are  able  to  judge  upon  the  information  before  us,  this  conviction  ap- 
pears to  be  illegal,  and  we  ord^r  it  to  be  set  aside,  and  the  prisoner  discharged. 
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Notice  was  ordered  to  be  given  to  the  Government  Pleader  and  to  the 
prisoner,  and  the  case  subsequently  came  heiore  Mar kfy,  Ainsliey  ^.ndiMUter, 
JJ.,  who  referred  it  to  a  Full  Bench  with  the  following  remarks  : — 

**  In  a  case  which  came  before  this  Court  on  appeal  a  short  time  ago,  it 
was  held  by  us  that  Act  XVII.  of  1862  was  totally  repealed  by  Acts  VIII.  of 
1868  and  X.  of  1872,  and  that  therefore  no  conviction  for  an  offence  committed 
prior  to  1862  could  be  maintained.  That  case  was  not  argued,  and  we  were 
therefore  only  able  to  express  our  opinion  with  reference  to  such  research  as 
we  could  ourselves  make  into  the  matter.  Very  shortly  afterwards  the  present 
case  was  referred  to  us  under  Reg.  IV.  of  1797,  s.  3,  to  confirm  a  sen- 
tence passed  by  the  Sessions  Judge  of  Shahabad,  for  an  offence  committed 
on  the  24th  May  1861.  We  accordingly  gave  notice  that  we  should  again  con- 
sider this  question,  and  the  Junior  Government  Pleader  has  appeared  to  argue 
it.  He  maintains  that,  notwithstanding  the  repeal  of  Act  XVII.  of  1862,  the 
prisoner  may  be  still  tried  and  punished  because  of  the  proviso  in  s.  6  of  the 
General  Clauses  Act  (I.  of  1868).  We  find  considerable  diflSculty  in  coming 
to  a  conclusion  as  to  the  operation  of  this  section  in  the  present  case,  and  as 
the  question  is  one  of  general  importance,  it  should,  we  think,  be  heard  by  a 
Full  Bench." 

No  counsel  appeared  on  either  side  before  the  Full  Bench. 

The  opinion  of  the  Full  Bench  was  delivered  by — 

Garth,  C.J. — In  this  case  the  prisoner  has  been  convicted  of  culpable  ho- 
micide not  amounting  to  murder  committed  on  the  24th  May  1861,  and  sen- 
tenced to  transportation  for  life.  Act  XVII.  of  1862,  under  which  the  prisoner 
has  been  tried  and  convicted  for  this  offence,  has  been  totally  repealed  by  Acts 
VIII.  of  1868  and  X.  of  1872.  It  has,  however,  been  contended  that,  notwith- 
standing this  total  repeal  of  Act  XVII.  of  1862,  the  prisoner  may  still  be 
tried  and  convicted  under  that  Act  by  virtue  of  the  provisions  of  s.  6  of  the 
General  Clauses  Act  (I.  of  1868).  We  have  considered  this  clause,  and  upon 
the  whole  we  think  that  it  does  not  apply  to  the  present  case.  The  conviction, 
therefore,  must  be  set  aside,  and  the  prisoner  discharged. 


APPELLATE  CRIMINAL. 
Before  Mr,  Justice  Jackson  and  Mr,  Justice  McDonell, 

THE  EMPRESS  OF  INDIA  v,  JUDOONATH  GANQOOLY.i 

Criminal  Procedure  Code  (Act  X,  of  18^2)^  s.  2J2 — Appeal — Officer  appointed  to 
prefer  Appeal — Judgment  of  Acquittal — Conviction  on  Charge  of  Murder  of 
Culpable  Homicide  not  amounting  to  Murder — Acquittal, 

On  the  trial  by  a  jury  of  a  person  on  a  charge  of  murder,  the  jury  found  the  accused 
not  gfuilty  of  the  offence  of  murder,  but  convicted  him  of  culpable  homicide  not  amounting 
to  murder.  The  Sessions  Judge,  although  he  disagreed  with  the  verdict,  declined  to  sub- 
mit the  case  to  the  High  Court  under  s.  263  of  the  Criminal  Procedure  Code.  The  Local 
Government,  thereupon,  directed  the  Legal  Remembrancer  to  appeal  under  s.  272  of  the 
Code,  and  in  pursuance  of  this  direction  an  appeal  was  preferred  by  the  Junior  Govern- 
•  ment  Pleader.  Held  that  the  appeal  was  duly  made.  Held  further  that  a  judgment  pass- 
ed by  the  Court  of  Session,  following  the  verdict  of  a  jury  acquitting  the  prisoner,  is  a 
judgment  of  acquittal  within  the  meaning  of  s.  272.  Held  also  that,  there  being  an  ac- 
quittal on  the  charge  of  murder,  the  appeal  lay. 

*  Criminal  Appeal,  No.  278  of  1876,  against  an  order  of  J,  O^KineaXy^  Esq.,  the  Ses- 
sions Judge  of  the  24-Pergunnahs,  dated  the  8th  May  1876. 
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The  prisoner,  Jndoonath  Gangooly,  was  tried  by  a  jury  for  the  murder  o1 
one  Dassee  Raur.  The  jury  acquitted  him  of  .the  charge  of  murder,  but  con- 
victed hini  of  culpable  homicide  not  amounting  to  murder.  The  Sessions 
Judge,  although  he  remarked  that  he  did  not  concur  with  the  verdict,  declined 
to  submit  the  case  to  the  High  Court  under  s.  263  of  the  Criminal  Procedure 
Code.  He  recorded  two  separate  findings  and  sentences,  stating  in  the  first 
that  the  jury  had  found  the  prisoner  not  guilty  of  murder,  and  directing  his 
discharge;  and  in  the  second,  stating  that  the  jury  had  found  the  prisoner  guilty 
of  culpable  homicide  not  amounting  to  murder,  and  sentencing  him  to  10  years' 
rigorous  imprisonment.  The  Local  Government  directed  the  Legal  Remem- 
brancer to  prefer  an  appeal  to  the  High  Court  under  s.  272  of  the  Code, 
"  against  the  judgment  of  the  Sessions  Judge  acquitting  the  prisoner  of  the 
charge  of  murder."  In  pursuance  of  this  direction,  a  petition  of  appeal  was 
presented  and  filed  by  the  Junior  Government  Pleader. 

Mr.  Ingram  (with  him  the  Junior  Government  Pleader,  Baboo  Juggada- 
nund  Mookerjee)  for  the  Crown. 

Mr.  M.  M.  Ghose  for  the  prisoner. 

Mr.  Ghose, — There  are  three  objections  to  the  hearing  of  this  appeal :  Firsi, 
it  has  not  been  preferred  by  one  of  the  persons  mentioned  in  s.  272.  No  public 
prosecutor  has  as  yet  been  appointed  under  s.  57  of  the  Code,  and  the  Junior 
Government  Pleader  has  not  been  generally  appointed  to  prefer  appeals  of  this 
nature,  nor  was  he  specially  appointed  to  prefer  this  particular  appeal.  [Mr. 
Ingram  stated  that  he  was  instructed  by  the  Legal  Remembrancer.  Jackson,  J. 
— ^The  appeal  must  be  taken  to  be  an  appeal  by  the  Government.]  Secondly, 
— ^The  prisoner  has  been  convicted,  and  not  acquitted.  Where,  upon  certain 
facts  found,  the  jury  bring  in  a  verdict  of  guilty  of  a  particular  offence,  there 
is  no  such  acquittal  as  would  give  a  right  of  appeal  under  s.  272  ;  that  section, 
it  is  submitted,  applies  only  to  cases  of  absolute  acquittal.  Thirdly ^  s.  272  only 
gives  a  right  of  appeal  from  judgments  of  acquittal ;  it  cannot,  therefore,  apply 
to  cases  of  trial  by  jury  in  which  there  is  no  judgment ;  but  only  the  summing 
up  by  the  Judge,  the  verdict  by  the  jury,  and  the  sentence  or  order  of  the  Court. 
The  Code  of  Criminal  Procedure  throughout  draws  a  distinction  between  a 
"  judgment"  and  a  "  sentence"  or  "  order."  It  is  doubtful  whether  an  appeal 
can  be  maintained  on  a  question  of  fact.  The  section  is  a  novel  one,  and  must 
be  construed  with  the  utmost  strictness. 

Mr.  Ingram  for  the  (Sovernment. — The  only  argument  to  be  drawn  from 
the  novelty  of  the  section  is  that,  inasmuch  as  its  wording  is  general,  the  Legis- 
lature intended  to  give  the  Local  Government  a  general  and  absolute  power  of 
appeal.  Under  the  former  Code,  which  was  drawn  under  the  influence  of  Eng- 
lish ideas  of  criminal  justice,  the  verdict  of  a  jury  could  only  be  touched  under 
the  revision  section ;  but  the  present  Code  provides  three  ways  of  interfering 
with  such  verdict, — vtz,i  under  s.  263,  where  the  Court  disagrees  with  the  verdict, 
under  s.  272,  and  under  s.  288.  The  prisoner  has  been  acquitted  upon  the 
charge  of  murder,  and  an  appeal  lies  from  such  acquittal.  Under  s.  263,  the 
jury  are  bound  to  return  a  verdict  on  all  the  charges  on  which  the  accused  is 
tried;  under  s.  452,  there  must  be  a  separate  charge  for  every  distinct  offence, 
and  each  charge  must  be  tried  separately,  except  in  the  cases  by  the  Code 
excepted.  Then  s.  457  provides  for  an  exceptional  case;  under  that  section, 
the  accused  may  be  convicted  of  the  offence  which  he  is  proved  to  have  com- 
mitted, although  he  is  charged  with  a  "different"  offence;  and  illustration  {b) 
shows  that  n^urder  and  culpable  (homicide  aipounting  to  murder  are  different  or 
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1877.       distiikct  offences:  lastly,  s.  461  provides  that  the  Court,  in  passing  jadgment, 
■  shall  distinctly  specify  the  offence  of  which  the  accused  is  convicted.    The  word 

£MFftEss or  "judgment"  in  s.  272  means  what  falls  from  the  Court  after  the  verdict;  it  is 
India       ^Jj^  conclusion  of  a  syllogism  of  which  the  major  premiss  is,  every  man  who 
*•  commits  a  particular  offence  shall  be  punished  in  such  and  such  a  way ;  the 

JuDooNATH  minor  premiss, — this  man  has  committed  th^t  offence,  and  the  conclusion  is, 
Ganoooly,  judgment  according  to  the  law.  S.  263  shows  that  there  is  a  judgment  in  trials 
3  Cal.  373.  by  jury :  "  if  the  Court  does  not  not  think  it  necessary  to  dissent  from  the  ver- 
dict, it  shall  give  judgment  accordingly."  S.  271  restricts  the  right  of  appeal 
of  an  accused  person  convicted  in  a  trial  by  jury  to  matters  of  law,  but  there 
Is  no  such  restriction  in  s.  272.  As  to  the  power  of  appeal  under  the  latter 
section  in  trials  by  jury,  see  the  observations  of  Pheafy  J.,  in  Queen  v.  Koonjo 
Lethy 

Mr.  Ghose  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J. — ^During  the  argument  we  disposed  of  the  first  part  of  the 
objection  taken  by  Mr.  Ghose,  who  has,  at  our  request,  carefully  and  feelingly 
advocated  the  case  on  behalf  of  the  prisoner.  That  objection  was,  that  we 
had  not  before  us  an  appeal  such  as  is  contemplated  by  s.  272  of  the  Cri- 
minal Procedure  Code,  inasmuch  as  the  petition  of  appeal  had  not  been  pre- 
ferred by  the  Government  "  prosecutor  or  other  officer  specially  or  generally 
appointed  in  this  behalf."  It  appeared,  and  still  appears  to  us,  that,  under 
the  authority  conveyed  by  the  Secretary's  letter  to  the  Legal  Remembrancer, 
the  appeal  was  duly  made  by  one  of  the  Government  Pleaders,  and  has  been 
regularly  and  properly  sustained  before  us  by  the  counsel  instructed  by,  and 
appearing  on  behalf  of,  the  Legal  Remembrancer. 

Mr.  Ghose  next  contended  that,  in  the  first  place,  s.  272  was  not  meant 
to  apply,  and  did  not  apply  to  cases  where  the  accused  person  has  been  tried 
and  acquitted  by  the  verdict  of  a  jury;  and  in  the  next  place,  that  an  appeal 
would  not  lie,  inasmuch  as  there  has  not  been  any  operative  judgment  of  ac- 
quittal, the  prisoner  not  having  been  set  at  liberty,  but  having  been  convicted 
of  a  minor  offence  arising  out  of  the  same  set  of  facts  on  which  he  was  charged 
with  murder.  We  observe  that  one  of  these  points,  viz,,  what  is  included  in 
a  judgment  of  acquittal,  has  been  adverted  to,  though  not  expressly  decided 
by  Phear,  J.,  in  the  case  of  Queen  v.  Koonjo  Lethy  But,  irrespective  of  that 
expression  of  opinion,  we  ourselves  do  not  entertain  the  least  doubt  upon  this 
subject.  It  appears  abundantly  from  the  various  sections  of  the  Code  of  Cri- 
minal Procedure  relating  to  judgments,  that  the  judgment  passed  by  the  Court 
*  of  Session,  following  the  verdict  of  a  jury  which  acquits,  is  undoubtedly  a  judg- 

ment of  acquittal.  The  Legislature  has  allowed  an  appeal  in  cases  of  acquittal 
by  the  Local  Government,  under  s.  272,  in  the  widest  terms,  and  without  any 
limitation  whatever.  Then,  as  to  the  contention  that  there  was  no  acquittal  in 
this  case,  it  appears  manifestly  from  the  record  that,  as  regards  the  particular 
charge  of  murder,  the  prisoner  was  acquitted,  and  ordered  to  be  discharged 
or  set  at  liberty;  and  that,  but  for  the  finding  of  the  jury  and  the  sentence  of 
the  Court  in  respect  of  the  other  offence  included  in  the  charge,  the  prisoner 
would,  so  far  as  the  charge  of  murder  was  concerned,  have  been  set  at  liberty 
on  his  acquittal.  He  was  charged  with  the  offence  of  murder,  which  is  an 
offence  distinct  from  the  offence  of  culpable  homicide  not  amounting  to  mur- 
der.   The  Judge  not  having  thought  fit  to  refer  the  case  under  s.  263,  the  judg- 

»  II  B.  L.  R.  14.  '  ^ 
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meat  9tood  as  a  judgment  of  acquittal.    The  Local  Goveramept  is  charged  with         1^77. 

the  responsibility  of  considering  in  such  cases  whether  the  public  interests  re- 

quire  that  an  appeal  should  be  preferred,  and  as  in  the  exercise  of  its  judgment    Empress  of 
it  has  thought  fit  to  prefer  this  appeal,  we  think  the  appeal  lies.     It  remains  to        India 
consider  what  decision  we  ought  to  arrive  at  upon  the  appeal  so  preferred,  and  *- 

I  confess  that  I  should  have  greatly  desired  that  the  learned  Sessions  Judge  who  Jvdoqnatb 
tried  the  case  in  the  Court  below  had  thought  right  to  set  out  in  the  proceedings   Gangooly, 
the  grounds  upon  which  he  abstained  from  doing  that  which  the  law  enjoins    2  Cal.  273. 
him  to  do  under  s.  263,  and  not  imposed  upon  the  Judges  of  the  High  (Jourt 
the  onerous  and  painful  duty  of  passing  the  proper  sentence  in  the  case.     (The 
learned  Judge  proceeded  to  consider  the  evidence,  and  held  that  the  accused 
was  guilty  of  murder,  and  sentenced  him  to  death.) 

Appeal  allowed. 


ORIGINAL  CRIMINAL. 

Before  Mr,  Justice  White. 

In  the  matter  of  the  Empress  of  India  on  the  Prosecution  1877. 

OF  Malcolm  v.  Gasper  and  others.  Mar.  19  &  22. 

High  Courts'  Criminal  Procedure  Act  (X,  of  iSy^J,  s.  14^ — Transfer  of  case        3  Cal.  278. 
before  Police  Magistrate  to  High  Court — Power  to  issue  Mandamus. 

A  charge  was  made  against  the  accused  of  asing  criminal  force  under  s.  141  of  the 
Penal  Code.  The  Police  Magistrate  heard  the  evidence  for  the  prosecution,  and,  without 
disbelieving  it,  decided  it  did  not  amount  to  the  offence  charged.  Held  that,  assuming 
that  an  error  of  law  had  been  committed,  the  High  Court  had  no  power  to  issue  a  man' 
damus  to  the  Ma^strate  to  commit  the  defendants ;  it  was  not  a  case  where  the  Magis- 
trate had  declined  jurisdiction  ;  he  had  exercised  his  jurisdiction,  and  heard  the  case. 
Meld  also,  it  was  not  a  case  which  the  Court  could  transfer  under  s.  147  of  the  High 
Coorts'  Criminal  Procedure  A6t. 

This  was  an  application  under  s.  147  of  the  High  Courts'  Criminal  Pro- 
cedure Ad  (X.  of  1875)  for  a  rule  calling  on  Mr.  Dickens,  one  of  the  Police 
Magistrates  of  Calcutta,  to  show  cause  why  a  case  should  not  be  transferred  to 
the  High  Court  for  hearing  and  final  determination,  or  for  a  mandamus  to 
compel  the  Magistrate  to  commit. 

The  defendants  were  charged  before  the  Magistrate,  under  s.  141  of  the 
Penal  Code,  with  being  members  of  an  unlawful  assembly,  and,  in  pursuance 
of  the  common  object  of  such  assembly,  with  having  used  criminal  force,  or 
show  of  criminal  force,  and  ejected  the  prosecutor  from  the  Armenian  Church, 
of  which  be  was  in  possession.  The  Magistrate  took  evidence  in  the  case,  and 
came  to  the  conclusion  on  that  evidence  that  no  offence  had  been  made  out. 
When  the  application  was  first  made,  the  Court  suggested  that  it  had  no  power, 
luider  the  circumstances,  to  grant  it,  and  asked  for  an  authority  to  show  that, 
in  a  similar  case,  the  Court  of  Queen's  Bench  or  this  Court  would  issue  a  manda- 
«Ms,  or  grant  a  certiorari,  and  gave  leave  to  re-new  the  application. 

Mr.  Phillips  (Mr.  G.  Gregory  with  him),  renewing  the  application,  said 
that  he  had  been  unable  to  find  any  case  in  which  the  Court  of  Queen's  Bench 
had  issued  a  mandamus  ordering  the  Justices  to  commit ;  but  there  was  a  reason 
for  that  remedy  not  being  given  in  England,  which  did  not  exist  here.  The 
Queen's  Bench  does  not  grant  a  mandamus  until  all  the  other  remedies  open 
to  the  applicant  have  been  exhausted.  Now,  in  England,  in  such  a  case  as  this, 
the  rem^y  would  be  to  go  before  a  grand  jury ;  therefore  a  mandamus  would 
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not  lie.  But  in  this  country  the  grand  jury  has  been  abolished,  and,  there  being 
'  no  other  remedy,  a  mandamus  will  issue,  the  Court  having  the  powers,  in  that 
respect,  of  the  Court  of  Queen's  BencTi.  The  Magistrate  did  not  disbelieve  the 
evidence,  for  he  stopped  the  case  for  the  prosecution.  He  considers  that,  ad- 
mitting the  facts  proved  to  be  true,  they  do  not  constitute  any  offence  ;  he  has, 
in  other  words,  mistaken  the  law.  Where  a  primd  facie  case  is  made  out,  the 
Magistrate  is  bound  to  commit — Burn's  Justice  of  the  Peace,  Vol.  I.,  p.  773. 
He  has  no  further  discretion.  [White,  J. — Suppose  in  such  a  case  as  this  in 
England  you  went  before  a  grand  jury,  they  might  throw  out  the  bill.  You 
might,  indeed,  go  before  a  second  grand  jury;  but  they  also  might  ignore  the 
bill :  would  the  Queen's  Bench  compel  the  grand  jury  to  find  a  true  bill  ?  And, 
if  not,  the  remedy  you  mention  is  very  incomplete.  I  doubt  whether  the  reason 
why  the  Queen's  Bench  won't  grant  a  mandamusy  is  because  there  is  a  remedy 
by  going  before  the  grand  jury.]  It  is  submitted  that  it  is ;  and  that  reason,  the 
grand  jury  having  been  abolished,  not  existing  here,  this  Court  has  power  to 
issue  a  mandamus.  In  cases  where  there  is  no  other  remedy  the  Queen's  Bench 
does  grant  it.  In  a  case  where  there  is  no  other  remedy,  a  Magistrate  can  be 
ordered  to  grant  a  summons ;  see  The  King  v.  The  Justices  of  Kent}  [White, 
J. — Here  the  Magistrate  has  exercised  his  jurisdiction,  and  dismissed  the  case : 
that  seems  to  me  to  be  your  difficulty.]  His  action  amounts  to  saying  that  the  law 
does  not  give  him  power  to  commit,  because  there  is  no  ofEence, — that  is,  he 
says  he  has  no  jurisdiction;  in  other  words,  declines  jurisdiction.  See  9  Geo. 
IV.,  cl.  74,  s.  2,  as  to  his  being  bound  to  commit.  A  somewhat  similar  case 
is  the  refusal  to  issue  a  summons,  in  which  case  the  Queen's  Bench  can  make 
an  order  that  the  summons  be  issued ;  see  The  Queen  v.  Adamson?  This  is  a 
decision  on  a  preliminary  point,  not  a  case  which  the  Magistrate  has  heard  and 
decided.  It  is  a  matter  of  law,  as  to  which  he  has  no  discretion.  It  is  simi- 
lar to  a  case  of  refusal  of  summons,  which  is  only  a  way  of  putting  a  case  in 
train  for  hearing.  [White,  J. — ^The  Magistrate  appears  to  me  to  have  exercised 
his  jurisdiction,  not  to  have  declined  it.  It  differs  from  a  refusal  to  issue  a 
summons.  He  has  heard  the  case.]  He  has  dealt  with  the  case  in  such  a  way 
as  amounts  to  declining  jurisdiction.  A  primd  facie  case  was  made  out  for 
the  issue  of  a  summons,  and  the  Magistrate  refused  to  issue  it.  [White,  J. — 
I  have  no  more  power  than  the  Court  of  Queen's  Bench,  and  you  have  not  shown 
me  any  case  in  which  that  Court  has  granted  a  mandamus  in  a  case  like  this. 
I  think  it  is  only  where  there  is  another  effective  remedy  that  the  Queen's  Bench 
declines  to  issue  a  mandamus,]  Even  taking  that  to  be  so,  it  is  submitted  it 
would  issue  here,  as  there  is  no  other  effective  remedy. 

As  to  the  application  under  s.  147,  the  fact  that  the  grand  jury  has  been 
abolished  ought  to  lead  the  Court  to  put  as  wide  a  construction  on  the.section 
as  is  possible.  S.  147  differs  from  the  old  law,  and  is  intended  to  have  a  wider 
scope.  In  33  Geo.  III.,  cl.  52,  s.  1 53,  which  was  the  former  law,  there  is  nothing 
to  limit  the  interference  of  the  High  Court  to  orders  for  convictions.  In  this 
country  appeals  from  acquittals  are  allowed,  and  to  refuse  to  interfere,  simply 
because  it  is  a  case  of  acquittal,  would  be  narrowing  the  law  to  what  it  is  in 
England,  where  appeals  from  acquittals  are  not  allowed. 

As  to  the  facts  of  this  case,  constituting  an  offence  under  s.  1 4 1  of  the  Penal 
Code,  it  is  submitted  they  do.  [White,  J. — On  this  branch  of  your  applica- 
tion, one  difficulty  is,  what  am  I  to  quash  or  affirm  if  I  do  interfere  under  the 

>  14  East  395. 

«  I  Q.  B.  D.  201.  Per  Cockburn,  C.J.,  at  p.  205. 
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^ectioQ  ?j    The  order  of  disobarge  may  be  quashed^  and  thia  CpBit  may  %<^        i/hh 
jgnd  determine  the  case  itself.     The  order  made  by  this  Court  mn^  be  m^e  '^TTT^^ 
on  the  merits.     [White,  J. — ^Does  not  that  show  that  the  proceeding  intended    '•AWMUi 
by  s.  147  was  some  final  proceeding  or  order  of  the  Criminal  Cour^?]      It  |s     ^' 
sabmitted  that  it  only  shows  that  there  must  be  some  substantial  matter  to  be     **M9MM9 
tdjadicated  upon  after  the  transfer.  «  CA  jfi. 

White,  J. — I  have,  in  the  course  of  the  argument,  stated  my  views  so  ful^y 
that  it  is  unnecessary  tp  do  more  than  recapitulate  the  reasons  for  my  decision. 

Mr.  Phillips^  on  behalf  of  the  prosecution,  applies,  on  affidavit,  for  one  of 
two  orders — either  for  a  rule  under  s.  147  of  the  High  Courts'  Criminal  Pio- 
cedore  kBi  (X.  of  1875),  calling  on  the  Magistrate  to  show  cause  why  these  pro- 
ceedings should  not  be  transferred  to  this  Court  for  hearing  and  final  dettr- 
minatton ;  or  for  a  mandamus  to  compel  the  Magistrate  to  commit  on  a  charge 
of  being  a  member  of  an  unlawful  assembly  under  s.  141  of  the  Penal  Code. 

When  the  case  came  before  me  on  the  first  occasion,  I  was  inifprmed  tha^ 
the  Police  Magistrate,  having  heard  the  evidence,  did  not  disbelieve  the  facts 
proved,  bat  thought  that  they  did  not  amount  to  the  offence  with  which  the  defend- 
ants were  charged,  and,  therefore,  declined  to  commit  them  for  tr|al.  When  I 
heard  that  such  was  the  nature  of  the  case,  I  requested  Mr.  Phillips  to  refer  me 
to  some  authority  for  my  granting  his  application.  He  has  not  brought  before 
me,  however,  any  authority  which  shows  that  either^  Court  of  Queen's  Bench, 
or  this  Court,  has  ever  fssued  a  mandamus^  or  granted  a  certiorari^  in  a  case 
nmilar  to  the  present  one.  He  has,  indeed,  referred  me  to  two  cases.  The 
Quan  V.  Ad£^^s0i^  and  The  King  v.  Ths  JusHces  <^  Jf^ent?  in  which  the  Qo|ut 
of  Queen's  Bench  granted  2^  ^vrit  \  in  tl^e  first  case^  ordering  the  Justices  to  near  ,      ,  * 

and  determine  a  case  which  they  had  refused  to  hear ;  and  in  the  second  case, 
ordensg  4iem  lo  issue  a  9ammon8,  wbidi  they  had  r^sed  to  issue.  BiU  both 
these  cases,  when  examined,  show  that  the  Court  of  Queen's  !Bencb  do^  not 
issue  a  mandamtu  in  such  cases  unless  the  inferior  Court  has  actually  declined 
jonsdictioB*  or  has  acted  under  circumstances  which  amount  practically  tp  de? 
clining  jurisdiction.  Now,  in  this  case  the  Magistrate  has  not  declined  to  exr 
erase  jurisdiction.  He  has  heard  the  evidence  in  the  case,  and  has  come  to  the 
conclusion  that  no  offence  under  the  Penal  Code  has  been  committed.  Hp  has, 
in  fact,  exercised  his  jurisdiction,  and  decided  the  case  in  favour  of  the  defend- 
ants. This  is  sufficient  to  dispose  of  the  first  branch  of  Mr.  Phillips'  applica- 
tioa.  Quite  irrespective,  however,  of  this,  I  may  state  that  a  mandatnus  coul^ 
Bot  issue  in  the  form  aisked  for ;  if  it  issued  at  all,  it  would  go,  not  to  order  the 
Magistrate  to  commit,  but  to  order  him  to  hear  the  case  again,  and  upon  a  $uffi- 
cie&t  case  being  made  out,  then  to  commit. 

As  to  the  second  branch  of  the  application,  which  is  to  transfer  the  i^se^ 
this  Cooit  under  s.  147  of  Ad  X.  of  1875,  ^  ^^^  I  am  equally  without  pow€|r 
to  deal  with  die  ca$e  in  the  way  I  am  asked  to  do.  That  section  provides  that, 
**  whenever  it  appears  to  the  High  Court  that  the  dire^ction  hereinafter  m^nUonfi4 
win  promote  the  ends  of  justice,  it  may  direct  the  transfer  to  itself  of  any  parti- 
cular case,  and  shall  have  power  to  dfetermine  the  case  so  transferred,  and  ^ 
quash  or  sdfirm  any  conviction  or  other  proceeding  which  may  have  been  h^ 
^rein,  but  so  that  the  same  be  not  quashed  for  want  of  form,  but  on  the  merits 
only/'  The  present  case  is  not,  I  think,  within  the  purview  of  the  seqtion.  % 
I  transferred  it,  I  ^ould  be  doing  so,  not  for  the  purpose  of  Quashing  c^  WW^'" 
ing  a  oonviction  or  other  procecfding,  but  for  the  purpose  ot  hearing  the  casei 

^  I  Q.  B.  D.  SOI.  ^  14  £^  396* 

L  L.  R.|  CaL  6. 
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•cityy.       faking  the  evidence  of  the  witnesses,  and  myself  determining  whether  a  case 

for  committal  had  been  made  out  or  not.    I  think  the  section  is  not  wide  enough 

^^ALCOLM    ^  enable  me  to  do  that,  and  I  should  be  extending  the  section  beyond  the  inten- 

••  tion  of  the  Legislature  if  I  put  it  in  force  to  transfer  such  a  case  as  this. 

mCbL^  I  can  well  imagine  that  the  refusal  of  a  Magistrate  to  commit  may  now  and 

»?»•  ^^^  t^xAi  in  a  grievous  failure  of  justice,  but  if  the  Legislature  intended  to  pro- 
vide for  such  a  case,  the  Court  should  have  been  specifically  armed  with  power 
to  deal  with  such  case.  I  cannot  infer  such  a  power  in  the  absence  of  express 
words.  I  am,  therefore,  unable  to  grant  this  application.  I  have  assumed  through- 
oat  these  remarks  that  an  error  of  law  has  been  committed,  but  I  have  made 
4hat  assumption  only  for  the  purposes  of  the  argument.  Considering  the  law 
l>eadng  on  the  application  to  be  such  as  I  have  stated,  I  have  thought  it  nnneces- 
#ary  to  hear  the  affidavit.    The  refusal  to  commit  is  not  tantamount  to  an  ac- 

Suittal,  and  the  prosecution  can,  if  they  choose,  go  before  the  Magistrate  again, 
lOugh  I  am  by  no  means  sa3ring  they  ought  to  do  so.    The  application  must 
be  rdEused.1 

ApplicaHon  refused. 
Attorney  for  the  applicant — ^Mr.  Leslie. 


ORIGINAL  CRIMINAL. 

Before  Mr  Justice  Macpherson, 

1877.  THE  CORPORATION  OF  CALCUTTA  v.  BHEECUNRAM  NAPIT 

AprUi9&M3.  alias  BHEECUN  NAPIT. 

9  Gil.  990.  Itigh  Courts*  Criminal  Procedure  A3  (X.  of  187s),  ^'  i47''^AcquiHal'^Presidency 
Mofisiraies'  Aa  (IV.  of  iB»j*f),  s.  iBi^The  Calcutta  Municipal  Aa  (Bengi 
AalV.  of  18*^6),  ss.  ys^^g. 

The  powers  of  interference  given  to  the  High  Court  by  s.  147  of  the  High  Courts' 
Criininal  Procedure  A£t  were  not  intended  to  be  exercised  in  the  case  of  an  acquittal  by 
the  Magistrate,  but  only  in  the  case  of  convictions  or  other  orders  whereby  a  defendant  is 
aggrieved  or  injured.* 

Appucation  under  s.  147  of  the  High  Courts'  Criminal  Procedure  Aft  (X* 
.  of  1875).  The  facts  in  support  of  the  application  appeared  from  the  affidavit 
of  M.  R.  Shircore,  formerly  License  Officer  to  the  Justices  of  the  Peace  for  the 
Town  of  Calcutta,  and  since  the  passing  of  Beng.  Ad  IV.  of  1876,  License 
Officer  to  the  Corporation  established  under  that  Ad.  He  stated  that,  under  s. 
7B  of  the  Ad,  he  had  received  express  authority  from  the  Corporation  to  assess 
persons  exercising  within  the  town  of  Calcutta  any  trade,  profession,  or  calling 
fcpecffied  in  the  third  schedule  of  the  Ad ;  that,  in  pursuance  of  such  authority, 
he  assessed  the  defendant  as  the  keeper  of  a  shop  for  the  sale  of  majum,  an  in- 
^xicating  drug,  under  class  3  of  the  third  schedule  to  the  Ad  for  the  year  1 876, 
imd,  onthe  aist  November  1876,  caused  to  be  served  on  the  defendant  a  notice, 
hiforming  him  that  he  had  been  so  assessed,  and  that,  unless  he  took  out  a 
license  under  that  class,  and  paid  the  sum  of  Rs.  35  therefor,  he  would  be  pro- 
secuted without  further  notice ;  that  the  defendant  having  failed  to  take  out  a 
license,  a  summons  was  issued  from  the  Court  of  the  Honorary  Magistrates  for 
fte  Town  of  Calcutta,  requiring  the  defendant  to  answer  the  charge  of  having 
exercised  his  trade  without  having  taken  out  a  license  as  provided  by  ss.  75  and 

*  See  CofforaHon  of  Calcutta  v.  Bheecunram  Uapit,  post. 

•  S»  Malcolm  v.  Gasper,  ante,  p.  39. 
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76  and  sch.  iii.  of  Beng.  Aft  IV.  of  1876,  and  having  thereby  committed  an  of«        1877. 
fence  punishable  under  s.  ^^ ;  and  that  the  said  summons  came  on  for  hearing 


on  the  1 6th  March  1877,  before  Baboo  Omesh  CAunder  Du//,  one  oi  the  Honowj  Corfoiatiow 
Magistrates  of  Calcutta,  who  ordered  the  defendant  to  be  discharged.  ^'  CAtcvTTA 

At  the  hearing  it  was  admitted  that  no  license  had  been  taken  out ;  but  It  o^    !V 
was  contended  that,  as  Beng.  Aft  IV.  of  1876  came  into  force  on  the  ist  July  *"'"*^'"'*« 
1876,  and  as  the  defendant  had  oflFered  to  pay  Rs.  12-8,  being  the  proportion      NAWt, 
of  the  license-fee,  he  considered  himself  liable  to  pay  under  the  Aft  for  the    *  ^^  ^^ 
latter  half  oi  1876,  he  was  not  further  liable.     The  License  Officer,  however,  .  _ 

refused  to  accept  a  less  sum  than  Rs.  35,  the  fee  for  the  whole  year.  The  Magis*  . 
trate  was  of  opinion  that  the  defendant's  liability  only  commenced  from  the  ist 
of  July  1876,  the  date  of  the  Aft  coming  into  force,  and  that  he  should  bave^ 
taken  out  his  license  for  the  latter  half  of  1876 ;  but,  inasmuch  as  he  had  offered 
to  pay  the  fee  for  that  period,  and  as  it  appeared  he  was  still  willing  to  pay  it, 
the  Magistrate  held  he  had  incurred  no  penalty,  and  ordered  his  discharge. 

The  present  application  was,  accordingly,  made  either  for  the  transfer  of 
die  case  to  the  High  Court,  or  for  a  mandamus  to  compel  the  Magistrate  to 
eommlt. 

Mr.  y.  D.  Bell,  in  support  of  the  application,'contended  that  the  decision  of 
die  Magistrafe  was  erroneous  in  law,  inasmuch  as,  under  Beng.  Aft  FV.  of  18761 
he  had  no  power  to  revise  the  assessment  made  by  the  officer  authorised  to  assess, 
but  was  bound,  on  its  being  shown  that  the  defendant  had  not  taJ^en  out  a  license 
in  the  class  under  which  he  was  assessed,  to  convict  him  under  s.  77.  Under 
Beng.  Aft  IV.  of  1876,  the  officer  of  the  Corporation  was  the  proper  person 
to  make  the  assessment,  and  that  assessment  was  final,  unless  an  appeal  was 
brought ;  here  no  appeal  had  been  preferred.  The  cases  of  Malcolm  v.  Oasptr^ 
and  2%e  Queen  v.  The  Justices  0/ Middlesex  were  referred  to. 

Macphxrson,  J. — I  am  of  opinion  that  s.  147  gives  me  no  power  to  grant 
this  application.  The  object,  in  fact,  is  to  appeal  against  an  acquittal.  But 
s.  147  does  not  provide  for  such  an  i^peal.  It  contemplates  the  transfer  of  a, 
case  before  disposal,  or  interference  on  behalf  of  persons  aggrieved  or  injured 
l^  an  order  ci  the  Magistrate.  But  there  was  no  intention  to  give  power  to  in*- 
terfere  in  order  to  set  aside  an  acquittal.  If  it  had  been  intended  to  give  that 
remedy,  it  would,  no  doubt,  have  been  expressly  given,  as  in  the  Criminal  Pro* 
cednre  Code  and  in  the  Presidency  Magistrates'  Aft  (IV.  of  1877).  One  section 
of  the  latter  Aft  (s.  181)  really  shows  that  s.  147  was  intended  to  apply  only  whoe 
there  has  been  a  conviction,  for  it  makes  notice  to  the  Government  |»06ecntoi 
necessary  before  an  application  can  be  made  under  s.  147. 

Even,  however,  if  I  had  the  power  to  interfere,  I  would  not  exercise  It  ii^ 
mch  a  case  as  this. 

Application  re/used. 

Attcnneys  for  the  Corporation  of  Calcutta — Messrs.  Sanderson  &  Co. 
*  I.  L.  R.,  a  Calc.  278,  ante,  p.  39.  »  la  L.  J.  M.  C.  361 
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Befofi  Sir  Richard  Garths  KL,  Chi^  Justice,  Mr.  Justice  Kemp,  Mr. 
Justice  Meupherson,  Mr.  Justice  Markhy,  and  Mr,  Justice  Ainslie. 

|8;«,  iK  TSK  lUTTSR  OF  TH«  t^BTITION  OF  CHUNDER  NATH  SEN  AND  AKOtHKR.^ 

Dec*  II* 
1877. 


Superintendence  of  High  Ceurt^^QA  and  2$  Vic,  c,  104,  s.  1$ — Order  under 
•877'  Criminal  Procedure  Code  (Aci  X.  of  i8';2)t  s.  5/^. 


Th«  High  Coikrt  OBUUtot  interfere,  under  s.  15  of  the  Charter  A6t,  with  ordemdttly  pa«eA^ 
a  Oil.  993.     bjr  ft  Mcigiatrate  under  s.  518  of  the  Criminal  Procedure  Code. 

Tm  petitioners  were  the  proprietors  of  an  old  established  h&t.  A  new  hU: 
WiUi  0peAed  by  one  Hurmnath  Das  in  close  proximity  to  the  petitioner's  h^t,  and 
irta  held  on  the  same  days.  The  Assistant  Magistrate,  having  regard  to  the 
oircttmstances  of  the  case  as  they  appeared  from  the  evidence  of  witnesses  taken 
before  him,  and  from  police  reports,  made  an  order  under  s»  518  of  the  Criminal 
Psocedure  Code,  whereby  the  petitioners  were  prohibited  from  holding  their  h&t 
on  Uie  days  in  question.  The  petitioaers,  thereupon^  applied  to  the  High  Comt 
to  have  the  Assistant  Magistrate's  order  quashed,  and  the  case  came  on  for  hear^ 
ing  before  Markby  and  Mitter,  JJ.  The  question  of  the  High  Court's  jurisdic- 
ttoii  to  entertain  such  an  application,  having  regard  to  the  provisions  of  s.  530  of 
the  Cbde,  had  been  referred  to  a  Full  Bench  by  Garth,  C.T.,  and  Birch,  J.,  in  a 
case  which  came  before  them ;  but  as,  upon  further  enquiry,  it  was  ascertained 
that  the  question  then  referred  did  not  arise,  it  was  not  decided.     In  conse- 

3ueAc6,  however,  of  the  opinion  expressed  by  those  learned  Judges  that  the  ques- 
OH  ought  to  be  referred  to  a  Full  Bench,  Markby  and  Birch,  JJ.,  adopted  that 
course  in  the  present  case. 

Baboos  Kali  Mohun  Doss  and  Grija  Sunker  Mazovmdar  for  the  petition6ra« 
Baboos  Mohini  Mohun  Roy  and  Do^rga  Mohun  Doss  for  Hurronath  Doss. 
Baboo  Kali  Mohun  i^oxx.— Although  orders  under  s.  5 1 8  are  non-judtctal, 
and  it  has  been  decided  that  this  Court  cannot  interfere  with  them  under  s.  ^97^ 
and  that  diey  are  not  appealable,  it  is  submitted  that  this  Court  can  set  them  asid« 
under  s.  1 5  of  the  Charter  Ad.  This  Court  has  interfered  in  cases  in  which  the 
Magistrate  has  not  taken  the  initial  steps  which  are  directed  to  be  taken  under 
that  seotkm,  and  also  when  his  order  ought  to  have  been  under  s.  521 — Bonn 
.  Muihwh  Ghose  v.  Wooma  Nath  Rey  Chawdryf  Chunder  Coomar  Roy  v.  Omesh 
Ohsmder  Moimmdar^  Sree  Nath  Dutt  v,  Unnoda  Chum  DuiL^  [Markby,  J.— 
Those  cases  only  amount  to  this.  All  the  proceedings  of  a  Magistrate  are  primA 
facie  judicial ;  but  the  Legislature  hat  expressly  provided  that  certain  proceed^ 
lags  shall  be  considered  non-judicial.  If  a  proceeding  before  a  Magistrate  is  to 
be  brought  under  the  latter  class,  it  must  be  shown  that  the  circumstances  exist 
which  bring  it  within  that  class.  In  what  respect  are  the  powers  of  this  Court 
under  s.  \<  of  the  Charter  AQ  greater  than  its  powers  under  Ch.  XXII.  of  the 
Crimtnal  Procedure  Code  ?]  In  Arzanoollah  v.  Nazir  Mullick,^  your  Lordship, 
while  holding  that  this  Cotut  could  not  interfere  under  the  Criminal  Procedure 
Code  with  orders  made  under  s.  518,  intimated  that  you  might  interfere  with 
them  upon  an  application  under  s.  15  of  the  Charter  A6t     [Markbt,  J. — I  ex- 

>  Criminal  Motion,  No.  29  of  1875,  against  an  order  of  Baboo  K.  G,  Gupta,  Assistant 
Magistrate  of  Backergunge,  dated  the  26th  November  1875. 
»  21  W.  R.  Cr.  26. 
»  22  W.  R.  Cr.  78. 
«  23  W.  R.  Cr.  34, 
»2i  W.R.Cr.  fcaa. 
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pressed  no  snch  opinion  in  thftf  ^wSf6,  ttor  i^  fhe#e  6V^tf  file  mffiUsm  MdMtfion  of  \»fj. 
such  aa  opinion.]    In  Tsj  Rtm  v.  Hanuhh}  the  Allahabftd  High  Coort  held 

dnt  it  coiUd  not  interfere  under  s.  1 5  with  an  order  of  a  subordinate  Court,  oa  '^^ 

the  ground  that  it  proceeded  on  an  error  of  law  or  of  fact ;  but  this  Cottit  has  CniftiDBa 

fons  lurtfa^^  and  has  held  that  it  will  interfere  with  illegal  j^oceedings.  '^ktti  diN, 

Pltsders  for  the  opposing  party  were  nol  called  upon.  *  ^*  ^• 

Hie  opinion  of  the  Fall  Bench  was  delivered  by 

Garth,  CJ. — As  the  Magistrate  states  that  riot  or  affray  was  imminent,  aiid 
that  he  considered  that  the  direction  he  gave  tended  to  prevent,  and  was  likely  to 
prevent,  a  riot  or  affray,  and  as  the  facts  stated  by  the  Magistrate  show  Uiat  then 
were  some  grounds  for  the  opinion  which  he  expressed,  we  think  that  he  had 
power,  under  s.  518  of  the  Criminal  Procedure  Code,  to  make  the  order  com** 
plained  of.  This  Court,  therefore,  cannot  interfere  with  it  under  s.  15  of  the 
Statute  ^4  and  2^  Vic,  cap.  104 ;  nor  can  the  Court  interfere  on  any  other 
groond,  as  by  S.  520  the  order  made  is  declared  not  to  be  a  judicial  proceeding, 
however  much  it  may  infringe  upon  what  are,  or  may  be  (irrespective  of  this 
sectlcm),  the  undoubted  legal  rights  of  the  petitioners. 

Petition  dismissed. 


APPELLATE  CRIMINAL. 

before  Mr.  Justice  Mturhhy  and  Mr.  Justice  Prinsep, 

THE  EMPRESS  0.  CHARU  NAYIAH.»  1S77. 

Criminai  Tresfius^^n/ringwmeni  of  e»olusvoe  right  of  fishery  in  public  riwer*^       May  4. 

Penal  Code,  s,  447.  a  Cal.  354. 

"ne  Miiawfal  it)friiig«nent  of  a  right  of  delusive  fishery  in  a  part  of  a  pubDe  river 
it  net  an  offeaoe  whidi  can  b«  broaght  within  the  definition  of  criminal  trespass  in  th^ 
Hdiaa  Poaal  Code» 

Tflis  case  was  referred  to  the  High  Court  by  the  Civil  and  Sessions  Judge 
of  fiackergunge,  under  s.  296  of  the  Criminal  Procedure  Code. 

The  accused,  Charu  Nayiah,  together  with  several  other  fishermen,  were 
diaxged  with  having  thrown  their  nets  and  fished  in  a  certain  river  in  which 
the  complainant  claimed  an  exclusive  right  of  fishery.  The  case  was  tried  in 
the  fiiBt  instance  by  the  Deputy  Magistrate,  who  convicted  the  prisoner,  Cham 
Najriah,  under  s.  447  of  the  Ixxdian  Penal  Code,  of  criminal  trespass,  and  sen- 
tenced him  to  pay  a  fine  of  Rs.  50,  or  in  default  to  suffer  simple  imprisonment 
for  one  month.    The  Magistrate  of  the  district  upheld  the  order  of  the  Deputy 


The  Civ9  and  Sessioils  Judge  referred  the  case  to  the  High  Court,  on  the 
ground  that  the  offence  alleged  to  have  been  committed  bv  the  prisoner  did 
not  hi\  wftUn  the  definition  S  criminal  trespass  in  the  Penal  Code.  The  Ses* 
ions  Tttdge,  in  his  letter  of  reference,  called  the  attention  of  the  High  Court 
tt  liie  followhig  cases :  Khetier  Nath  Dutt  v.  Indro  Jalia,^  Sristeedhur  Paroee 
T.  htirohhoosun  Chutkerhutty,^  Kashi  Chunder  Doss  v.  Hurkishore  Dassf  Bhu" 
son  Parm  v.  Denonaih  Banerjte^ 

» I.  L.  R.,  I  All.  loi.  M8  W.  R.  Cr.  25. 

*  Criminal  Reference,  No.  tjrtif -rtTT.  '  ig  W.  R  Cr.  47. 

»  16  W.  R,  Cr.78.  'ao  W.  R  Cr.  15. 
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Charu 
Nayiah» 
aCal.354« 


1877. 


The  jadgment  of  the  Court  was  delivered  by 

Markbt,  J. — ^We  agree  with  the  Sessions  Judge  in  thinking  that  the  pri- 
soner was  wrongly  committed.  It  was  proved  that  the  prisoner  fished  in  a  pub- 
lic river  at  a  place  where  the  prosecutor  had  the  exclusive  right  of  fishery.  The 
Deputy  Magistrate  held  that  this  constituted  criminal  trespass ;  but  we  do  not 
think  so.  The  law  provides  that  whosoever  enters  into  or  upon  property  in 
the  possession  of  anotber  with  a  certain  intent  is  guilty  of  criminal  trespass.  But 
though  a  fishery  is  property,  we  do  not  think  that  a  man  who  fishes  in  a  public 
river  enters  upon  property  in  the  possession  of  another,  though  he  may  have 
no  right  to  fish  there.  The  river  upon  which  the  prisoner  entered  being  a  pub- 
lic one  wax  not  in  the  exclusive  possession  of  any  one,  and  a  right  of  fishery  is 
not  property  of  such  a  nature  as  that  a  man  who  unlawfully  infringes  that  right 
can  be  said  to  enter  upon  property  in  the  possession  of  another  within  the  mean- 
ing of  the  section. 

Conviction  quashed^ 


aCal.356. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Markhy  and  Mr.  Justice  Prinsep. 

THE  EMPRESS  v.  JOY  HARI  KOR. 

Lunattc^^ecurify^'Criminal  Procedure  Code  (Act  X,  of  i8f2j,  ss.  426,  432^ 
Jurisdiction  of  Criminal  Courts* 

The  authority  of  the  Criminal  Courts  over  an  accused,  declared  under  s.  426  of  the 
Criminal  Procedure  Code  to  be  of  unsound  mind,  ceases  after  the  transmission  of  such  ac* 
eosed  to  the  place  of  safe  custody  appointed  by  the  Local  Government,  and  such  authority 
can  only  be  revived  under  the  circumstances  mentioned  in  s.  432. 

On  the  39th  of  June  1869,  one  Joy  Hari  Kor,  a  native  of  Munsbigunge, 
Dacca,  was  tried  before  the  Deputy  Commissioner  of  Cachar  on  a  charge  of  an 
attempt  to  commit  suicide.  The  Court  found  him  to  be  of  unsound  mind  and 
incapable  of  making  a  defence,  and  procured  his  transfer  to  the  Dacca  Lunatic 
Asylum.  Subsequently,  an  application  was  made  by  a  brother  of  the  lunatic, 
under  s.  436  of  the  Criminal  Procedure  Code,  to  the  Magistrate  of  Dacca,  offer* 
ing  the  security  required  by  the  Act,  and  demanding  that  the  lunatic  be  entrusted 
to  his  care.  A  reference  was  made  to  the  High  Court  asking  for  the  transfer 
of  the  case  of  the  lunatic,  originally  tried  at  Cachar,  to  the  file  of  the  Magis- 
trate of  Dacca,  in  order  that  such  Court  might  more  conveniently  deal  with 
the  application  made  under  s.  426  of  the  Criminal  Procedure  Code. 

The  judgment  of  the  Court  was  delivered  by 

Markby,  J. — ^We  think  that  we  ought  not  to  make  the  order  asked  for, 
because,  even  if  the  case  were  transferred  to  the  Magistrate  of  Dacca,  we  do 
not  think  he  would  have  power  to  release  the  lunatic  upon  taking  security. 
The  authority  of  the  Magistrate  appears  to  us  to  cease  when  the  lunatic  is  hand- 
ed over  to  the  care  of  the  Local  Government,  and  it  does  not  revive  until  the 
prisoner  is  sent  back  to  the  Magistrate  under  s.  433  on  a  certificate  that  he  is 
capable  of  making  his  defence.  The  Deputy  Commissioner  can,  if  he  thinks 
proper,  bring  the  matter  to  the  notice  of  the  Government. 

Application  re/used. 


Digitized  by 


Google 


CALCUTTA  SSRtE^.    VOL  IL  4^ 

APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Markhy  and  Mr.  Justice  Prinsep. 

THE  EMPRESS  v.  HALODHUR  POROE  and  others.i 

Penal  Code^  s,  2';'; — Public  Spring — Reservoir. 

The  words,  **  public  spring  or  reservoir,"  used  in  s.  277  of  the  Indian  Penal  Code  do 
not  include  a  public  river.  The  strewing  of  branches  in  a  river  for  fishing  purposes  held^ 
therefore,  to  be  no  offence  under  that  section. 

The  accused  and  six  other  fishermen  were  tried  summarily  under  s.  227 
of  the  Criminal  Procedure  Code  by  the  Deputy  Magistrate  of  Jhanedah,  in  the 
district  of  Tessore,  for  voluntarily  corrupting  the  Nobogunga  river  by  strewing 
branches  therein  for  fishing  purposes.  The  offence  was  laid  under  s.  277  of 
the  Indian  Penal  Code.  The  accused  were  all  found  guilty  and  fined  respec- 
tively. 

The  defendants  thereupon  petitioned  the  High  Court. 

Makkbt,  J. — I  think  we  must  hold  that  this  is  not  a  case  under  s.  277  of 
the  Indian  Penal  Code.  The  water  which  is  said  to  have  been  foaled  was 
certainly  not  the  water  of  a  reservoir,  nor,  in  my  opinion,  was  it  the  water  of  a 
"pnblic  spring."  The  judgment  of  the  Magistrate  shows  that  it  was  the  water 
<rf  the  river  Nobogunga.  I  do  not  think  by  the  use  of  the  words  "  the  water 
<rf  any  public  spring"  the  Legislature  intended  to  include  the  water  of  a  river. 
On  ibaX  ground  we  quash  the  order,  and  direct  the  fine,  if  paid,  to  be  refunded. 

Conviction  qucuhed. 


1877. 


i  Cal.  383. 


Be/ore  Mr.  Justice  Ainslie  and  Mr.  Justice  McDonell. 

THE  EMPRESS  v.  DEDAR  SIRCAR.* 

Security  for  good  behaviour — Criminal  Procedure  Code  (Act  X.  of  18^2),  s*  $0$, . 

On  a  requisition  from  the  High  Court  a  Magistrate  is  bound  to  state  the  grounds  upon 
iHuch  be  fixed  the  amount  of  security. 

A  person  from  whom  security  for  good  behaviour  is  demanded  should  have  a  fair 
diaaoe  afforded  him  to  comply  with  the  required  conditions  of  security. 

Ukdbr  s.  506  of  the  Criminal  Procedure  Code,  the  Magistrate  of  Dinage- 

ri  required  nine  persons  to  furnish  "  two  respectable  and  sufficient  sureties 
their  good  behaviour,  each  in  the  sum  of  Rs.  1,000,"  and  in  the  case  of 
another  person,  Dedar,  in  the  sum  of  Rs.  5,000.  The  aggrieved  parties  peti- 
tioned the  High  Court,  whereupon  Markby  and  Prinsep,  JJ.,  called  upon  the 
Magistrate  to  state  the  grounds  or  information  on  which  the  amount  of  the  re- 
specdve  securities  had  been  fixed.    The  Magistrate  furnished  the  information 

a  aired,  but  took  occasion  to  question  the  authority  upon  which  he  had  been 
led  upon  to  state  the  grounds  upon  which  he  has  fixed  the  various  amounts. 
The  case  ultimately  came  before  Ainslie  and  McDonelly  J  J. 

Baboo  Indro  NcUh  Banerjee  for  the  petitioner. 

*  Criminal  Motion,  No.  68  of  1877,  against  the  order  of  W.  G,  Deare,  Esq,,  Deputy 
llagistiate  of  Thanedah,  dated  the  5th  January  1877. 

*  Crhnindf  Motion,  No.  64  of  1877,  in  the  matter  of  the  decision  of  £.  V.  WesimacOtt, 
S$q.,  Magistrate  of  Dinagepore,  dated  the  doth  January  1877. 


i8jP/»  . 
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1877.  The  Junior  GovemfiMJttt  VWmi^Vy  fttl^oo  Ji^fcMnund  Mookerjee,  for  the 

«  Crown.    - 

Empress 

^^  The  judgment  of  the  Court  was  delivered  by 

INVAR  AiNSue,  J.^-r-We  think  that,  under  the  circumstances  slated  by  the  Magis- 

Sm^My  trate,  it  is  not  desirable  that  the  Court  should  interfere  ip  the  present  case.  In 
aCal,  j^.  ^he  4th  paragraph  of  his  letter  the  Magistrate  expresses  a  doubt  whether  the 
High  Court  is  coaipetent  to  call  upon  him  to  state  the  grounds  upon  wltfch  he 
Ibcdd  Uie  asiount  of  security.  With  reference  to  this,  we  desire  to  call  his  at- 
tention to  a  ruling  of  the  Madras  High  Court,  at  p.  450  of  Mr.  Prinsefs 
edition  of  the  Code  of  Criminal  Procedure,^  an  expression  of  opinion,  in  which 
we  entirely  concur.  It  is  there  said, ''  The  imprisonment  is  provided  as  a  pro- 
tection to  society  against  the  perpetration  of  crime  by  the  individual,  and  not 
as  punishmea(t  for  ft  crime  committed,  and  being  made  conditioned  in  deiaaU 
Q^  finding  security,  it  is  o^y  just  and  reasonable  that  the  individual  efhould  te 
afforded  a  fair  chance  at  least  of  complying  with  the  required  conditioiis  ^ 
security."  If  the  MiE^gis^r^te  declin/ed  to  furnish  a  %\s^vmxi%  of  the  gipunds 
upon  which  he  fixed  the  amount  of  security,  this  Court  wpuld  have  been  un- 
able to  say  that  he  had  fix^d  it  on  just  and  reasonable  grounds,  ;and  probably 
the  result  wpuld  have  been  that  we  aiiould  have  felt  bound  to  modify  the  order 
fts  prim^  facie  unreasonable  and  unsupported  by  anything  before  us. 

^  FULL  BENCH. 

Be  fori  Sir  Richard  Garth,  Kt.,  Chief  Justice,  Mr.  Justice  Kemp,  Mr.  Jus^ 
tice  Macpherson,  Mr.  Justice  Markby,  and  Mr.  Justice  Ainslie. 

^^l^^  THE  EXPRESS  V.  DWAi«pVNATH  CHPWDHRY  Aiap  another.* 


aCM-SOQ.     ^^^P  A^  (XVIII.  of  i860),  4.  29,  ^nd  Sch,  IL,  ari.  sSrT^fnsirument  ofTrani'- 
fer^Prosecution  by  Collector — Intention  to  evade  payment  of  stamp^uty. 

The  accused  was  prosecuted  under  Act  XVIII.  of  1869,  s.  29,  for  executing  a  docu- 
inent  .«,n  ijasulEideDtly  stamped  paper.  The  document  recitpd  th^t,  "  wlierea^  A  a^d  9  ^ve 
sold  to  me  2  gundas  3  cowries  of  land  under  a  kobala,  dated  the  9th  of  j^t  I283t  \^  liffV 
of  a  consideration  of  Rs.  695,  and  whereas  I  have  returned  to  the  vendors  in  all  4  cpttas 
of  4and  worth  about  Rs.  25,  and  whereas  in  lieu  of  the  said  land  the  said  vendors  hay^ 
given  me  4  cottas  of  zerait  land  held  by  them,  now  I  or  my  heirs  shall  have  no  objecBbn 
or  contest  whatever  in  regard  to  the  mutual  exchange  of  lands  between  the  vendors  and 
ine  i^p  purchaser ;  hence  I  have  executed  this  q)ittti  by  way  of  conveyance  or  4eed  pf  fp 
change,  which  may  be  of  service  when  required."  This  document  bore  a  st^qap  of  eigijit 
annas,  and  it  was  executed  on\y  by  the  accused,  and  presented  by  hjm  for  registration. 
if«A^,  that  the  document  was  an  instrument  of  transfer  within  the  meaning  of  art  ^, 
^h.  II.i  Act  XVIIJ.  of  1669.  Held,  also,  that  a  Mafistiate  is  bound,  for  the  purpose 
of  ascertainiag  whether  any  and  what  penalty  should  be  imposed  to  consider  wmstber  a 
person  prosecuted  under  s.  29,  Act  XVI I L  of  1869,  had  any  intention  to  defraud  by 
evading  pa3rment  of  stamp-duty. 

The  accused,  DwarkanathChowdhry,  employed  the  accused,  Gbotay  LaU,A 
mooktear  and  revenue  agent  of  the  Darbhangah  Court,  to  prepare  for  him  ^ 
document  which  was  to  be  registered  in  the  Darbhangah  Sub-Registi:^r'8  office. 
Chotay  Lall,  accordingly,  prepared  the  document,  and  Dwarkanath  executed 

>  4  Mad.  H.  C.  Rep.,  App.,  44. 

'  Reference  in  Criminal  Motion,  Ho.  11 12  of  1876.  hy  Mr.  justice  AinalLe  Jiod  .Mr. 
Justice'Morris,  dated  the  *h§p^tembcr  187^         /^^  ^/      ^   ^  f  ^f^mmwy^ 
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it,  and  presented  it  for  registration.    The  document  bore  a  stamp  of  eight  an-        1877. 

nas.     It  recited  that  "  whereas  Inderman  Chowdhry  and  Mon  Chowdhry,  sons  ""T ""■ 

kA  Baktwar  Chowdhry,  residents  and  shareholders  and  maliks  of  mouzah  Pan-     Empress 
chole  Kris,  pergnnnah  Ramchowand,  have  sold  to  me  2  gandas  3  cowries,  be-  ^* 

ing  a  quarter  share  of  1 1  gandas  2  cowries  of  the  entire  16  annas  of  a  certain  Dwarkamat9 
estate  nnder  akobala  dated  9th  Jeyt  1283,  F.  S.,  in  lieu  of  a  consideration  of  Chowdhry^ 
Rs.  695  ;  and  whereas  out  of  that  share  covered  by  the  said  deed  of  sale  I  have    ^  Cal.  399* 
returned  to  the  vendors  in  all  4  cottas  of  land  worth  about  Rs.  35  ;  and  where- 
as in  lieu  of  the  said  land  the  said  vendors  have  given  me  4  cottas  of  zerait 
land  held  by  them  situated  in  mouzah  Pauchole  Kris,  pergunnah  Ramchowand 
aforesaid,  now  I  or  my  heirs  shall  have  no  objection  or  contest  whatever  in  re- 
gard to  the  mutual  exchange  of  lands  between  the  vendors  and  me  the  pur- 
chaser.    Hence  1  have  executed  this  chitti  by  way  of  awazanama,  or  deed  of 
exchange,  which  may  be  of  service  when  required."    The  document  was  sign- 
ed only  by  Dwarkanath  Chowdhry.    The  document,  being  found  to  be  insuffi- 
ciently stamped,  was  impounded  by  the  Sub-Registrar,  and  sent  by  him  to  Mr. 
A,  P.  MacdonelU  the  Officiating  Magistrate,  in  his  capacity  of  Collector,  by 
whom  the  accused  were  prosecuted  under  s.  29  of  the  Stamp  Act,  XVIII.  erf    . 
1869.    The  defence  of  Chotay  Lall  was,  that  he  merely  copied  out  the  docu- 
ment from  a  draft,  and  was  unaware  at  the  time  that  the  paper  was  insuffici- 
ently stamped,  and  that  he  could  not  be  convicted  under  s.  29.    Dwarkanath 
stated  that  he  did  not  know  what  stamp  was  necessary,  and  that  he  had  no  in- 
tention to  defraud  the  Government. 

The  Deputy  Magistrate,  Baboo  Gobind  Mohun  Ghose,  acquitted  Chotay 
Lall  on  the  ground  that  he  could  not  be  legally  convicted  under  the  section. 
As  to  Dwarkanath,  he  referred  to  the  Cxovemment  order,  2857  of  4th  Decem- 
^^^  ^^7S^  ^^d  ^^^^  that  proof  of  fraudulent  intention  was  unnecessary,  and  the 
offence  was  complete  when  the  terms  of  s.  29  were  contravened,  and  it  was  no 
defence  to  say  there  was  no  intention  to  evade  the  law.  Dwarkanath  was,  ac- 
cordingly, convicted  and  sentenced  to  pay  a  fine  of  Rs.  20.  The  Officiating 
Magistrate  was  of  opinion  that  Chotay  Lall  had  been  illegally  acquitted,  and 
that  he  ought  to  have  been  found  guilty  of  *  making'  the  document  under  s.  29 
of  Act  XVIII.  of  1859.    He,  therefore,  referred  the  case  to  High  Court. 

The  case  came  before  Ainslie  and  Morrisy  JJ.,  who  referred  it  for  the 
orders  of  the  Chief  Justice,  with  the  following  remarks  : — 

AiKSLiE,  J. — ^The  Officiating  Magistrate  of  Darbhangah  (who  is  also  the 
prosecuting  Collector)  has  made  a  reference  to  this  Court  in  respect  of  the  ac- 
quittal of  Chotay  Lall,  which  he  holds  to  have  been  illegal.  As  to  this  it  is 
sufficient  to  say  that,  unless  the  Government  sees  fit  to  appeal  against  the  sen- 
tence of  acquittal  under  s.  272  of  the  Code  of  Criminal  Procedure,  this  Court 
cannot  interfere  in  any  way. 

The  record  has  been  sent  up,  and  on  inspecting  it  several  questions  of 
considerable  importance  appear  to  irise>  and,  as  the  propriety  of  the  conviction 
of  Dwarkanath  depends  upon  the  solution  of  the  first  two  of  thdse  questions,  it 
appears  to  us  necessary  to  consider  them. 

In  the  first  place,  there  is  the  question  whether  the  instrument  on  which 
this  prosecution  is  founded  is  an  instrument  of  transfer  within  the  meaning  of 
ait  38,  Sch.  IL  of  the  Stamp  Ad,  or  whether  that  article  is  not  restricted  to 
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t»^.       Instniiiients  by  which  a  complete  transfer  binding  on  all  parties  thereto  is  effect* 
'  ed.  In  the  present  case  the  instrument  is  only  executed  by  Dwarkanath  Chow- 


Em mss     ^^  ^^  jjQ^  Y^y  Inderman  and  Mon  Chowdhry,  the  other  parties  to  the  alleged 
**         exchange,  nor  are  the  latter  in  any  way  bound  by  it 

IhrASKAIIAIII 

CiiowDBKy»  Secondly,  there  is  the  question  whether  a  Magistrate  is  not  bound  to  con- 

•  C»l*3d9»  sider  the  intention  of  the  persons  prosecuted.  There  is  no  evidence  against 
Dwarkanath  of  an  intention  to  defraud  the  Government,  and  he  states  in  his 
answer  that  he  had  no  such  intention,  and  believed  that  the  instrument  was 
properly  stamped  as  a  conveyance  of  property  of  less  value  than  Rs.  50  (the 
value  stated  in  it  is  Rs.  25).  The  Deputy  Magistrate  does  not  base  the  con- 
viction on  an  inference  of  guilty  intention  deduced  by  himself  from  the  facts,  but 
on  a  ruling  contained  in  an  order  of  the  Government  of  Bengal,  No.  2857,  dated 
4th  December  1875,^  to  the  effect  that  the  question  of  fraudulent  intention  is  to 
be  considered  and  determined  by  the  Collector  and  not  by  the  Magistrate. 

Thirdly,  there  is  a  question  (which,  however,  rather  arises  upon  the  refer- 
^ce  in  respect  of  Chotay  Lall,  but  which  it  would  be  well  to  express  an  opinion 
Upon)  whether  a  mooktear  who  writes  out  a  fair  copy  of  an  instrument  on  a 
Stamped  paper  of  insufficient  value  can  be  said  to '  make '  the  instrument  within 
the  meaning  of  s.  29  of  the  Aft. 

Considering  the  importance  of  the  questions  arising  in  this  case,  we  think 
It  desirable  that  it  should  be  considered  (as  if  it  were  a  reference  from  the  Board 
of  Revenue  under  s.  41)  by  a  Bench  of  at  least  three  Judges. 

Let  this  be  submitted  to  the  Chief  Justice  for  orders,  and  notice  of  this 
&titt  be  given  to  the  Government  Pleader. 

The  case  came  on  before  a  Bench  of  five  Judges. 

The  Legal  Remembrancer  (Mr.  If,  Bdl)  for  the  Crown. — It  is  not  neces- 
Bary»  to  support  a  conviction  under  the  Stamp  Ad,  that  the  prosecution  should 
show  that  the  accused  had  an  intention  to  evade  the  law.  The  offence  under  s. 
39  of  Ad  XVIII.,  1869,  is  complete  irrespective  of  intention  :  see  Maxwell  on 
Statutes,  p.  80.  There  are  many  instances  in  which  a  guilty  intention  is  not  a 
necessary  ingredient  in  the  offence :  offences,  for  instance,  under  the  Cotton 
Frauds  Aft — Reg,  v.  Premji Bhagvan?  or  under  the  English  Adulteration  Aft — 
Roberts  v.  Egerton^  and  under  the  Statute  for  the  protection  of  those  entitled 
to  shoot  game —  Wafkins  v.  Major,*  For  the  mitigation  of  the  fine  the  question 
€i  intention  can  of  oourse  be  considered,  but  it  is  for  the  accused  to  show  that 
h%  had  no  intention  to  evade  the  law. 

The  opinion  of  the  Court  was  delivered  by 

GXaTH,  C.J. — On  the  first  question  raised  in  this  reference,  we  are  of  opi- 
nton  that  the  instrument  on  which  this  prosecution  is  founded  is  an  instru- 
ment of  transfer  within  the  meaning  of  art.  38,  Sch.  II.  of  Aft  XVIII.  of 
1869. 

On  the  second  question  we  hold  that  a  Magistrate  is  bound,  for  the  pur- 
pose of  ascertaining  whether  any  and  what  penalty  should  be  imposed,  to  con- 
sider the  question  whether  a  person  prosecuted  under  s.  29  of  the  Stamp  Ad 
had  an  intention  to  defraud  the  Government  by  using  a  stamp  of  less  value  than 
that  required  by  law. 

>  15  B.  L.  R^  Rev.  Cir.,  59.  »  L.  R.,  9  Q.  B.  494. 
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A  Collector  has  power  to  prosecute  In  every  case  coming  within  the  pm-        1877, 
visions  of  s.  24,  but  he  is  not  to  do  so  unless  he  shall  have  reason  to  think  that 
there  has  been  an  intent  to  evade  payment  of  stamp-duty.    If  he  does  prose-     Emprbss 
cnte,  the  Magistrate  is  bound,  under  the  terms  of  s.  29,  to  record  a  conviction,  ^' 

provided  that  it  is  proved  that  there  has  been  a  making,  &c.,  of  an  unstamped  Dwa«kamath 
or  insufficiently  stamped  instrument ;  but  the  amount  of  fine  to  be  imposed  is  CHornvmrnf^ 
left  altogether  to  the  discretion  of  the  Magistrate,  a  maximum  limit  only  being    2  Cal.  999. 
fixed  by  the  law.     It  is  impossible  for  the  Magistrate  to  exercise  any  discretion 
in  fixing  the  fine,  or  to  say  what  fine  ought  in  any  particular  case  to  be  imposed, 
unless  he  is  at  liberty  to  determine  whether  the  person  prosecuted  has  used 
no  stamp  or  an  insufficient  one  from  a  bond  fide  mistake,  or  from  carelessnesSi 
or  with  intent  to  evade  payment  of  the  stamp-duty. 

It  may  be  true  that  the  Collector  is  not  bound  to  offer  any  evidence  of  in- 
tention, or  even  to  state  the  reasons  which  induced  him  to  prosecute ;  but  tht 
question  of  intention  is,  nevertheless,  one  which  the  Magistrate  is  bound  to 
consider,  and  he  must  hear  the  statement  of  the  accused  and  any  evidence 
lidiich  he  may  offer  in  reference  to  it. 

A  Collector  may  have  formed  his  conclusion  on  insufficient  grounds,  (HT 
have  ordered  a  prosecution  without  due  consideration ;  and  the  Magistrate  is  not 
bound  to  be  guided,  so  far  as  the  question  of  penalty  is  concerned,  by  the  mere 
^kct  of  the  prosecution  having  been  instituted.  The  present  case  shows  that  a 
person  who  enquires  as  to  the  proper  stamp  to  be  affixed  to  an  instrument  may 
be  misled,  and  so  become  liable  to  prosecution  even  if  he  makes  his  enquiry  at 
a  place  where  he  may  confidently  expect  correct  information :  for  the  registering 
officer  who  sent  this  document  to  the  Collector  has  himself  made  a  mistake  as  to 
the  proper  stamp  to  be  used.  He  certified  it  as  liable  to  a  4-rupee  stamp,  where- 
as Uie  stamp  prescribed  by  art.  38,  Sch.  II.,  is  Rs.  16.  Had  the  accused 
enquired  at  the  registry  office,  and  used  a  4-rupee  stamp,  he  would  still  have 
been  liable  to  conviction  on  prosecution ;  but  if  a  Collector  were  so  unreason- 
able as  to  prosecute  in  such  a  case,  a  Magistrate  would  clearly  be  bound  to  con- 
sider the  facts  put  forward  by  the  defendant,  and  to  give  effect  to  the  defence  of 
bond  fides  by  discharging  the  accused  with  a  nominal  fine. 

A  bond  fide  mistake  may  not  be  a  complete  defence,  even  if  proved  beyond 
a  doubt ;  but  it  cannot  be  said  that  it  is  no  defence. 

As  it  appears  that  the  judgment  of  the  Deputy  Magistrate  was  arrived  at 
without  duly  considering  the  merits  of  the  case  before  him,  so  much  of  that  order 
as  imposes  a  fine  must  be  quashed.  The  Legal  Remembrancer  has  stated  that 
the  Goverrmient  has  determined  that  the  fine  realized  from  Dwarkanath  Chow- 
dhry  shall  be  refunded,  whatever  the  merits  of  this  case ;  it  is,  therefore,  unne- 
cessary to  direct  the  Deputy  Magistrate  to  reconsider  his  order. 

The  sentence  passed  upon  Dwarkanath  Chowdhry  on  the  4th  July  1876, 
by  the  Deputy  Magistrate  of  Darbhangah,  is  set  aside,  and  it  is  ordered  that  the 
fine  of  Rs.  20  imposed  on  him,  if  realised,  be  refunded. 


Digitized  by 


Google 


5»  INDIAN  LA  W  REPORTS, 

APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  M«rKby  and  Mr.  Justice  Prinsep. 
•877.  THE  EMPRESS  v.  DONNELLY. 

^^^  Jj^  *  In  the  matter  of  the  Petition  of  DONNELLY. 


aCal  jo^""  Criminal  Procedure  Code  (Act  X.  of  t8y2)^  s,  215 — Discharge  of  Accused-^Revt* 
•  4*^*  ^^/  Q^  Proceedings — Evidence — Magistrate — Competent  Witness. 

It  is  illegal  and  ultra  vires  on  the  part  of  a  Magistrate  to  revive  before  himself  cri- 
minal proceMings  against  an  accused  who  has  already  been  discharged  under  s.  215  of  the 
Criminal  Procedure  Code  where  no  further  evidence  is  procurable  than  that  which  was 
before  the  Court  on  the  first  occasion.  Per  Markbv,  J. — When  the  discharge  has  been 
Improper,  the  only  proper  course  open  to  a  Mag^istrate  is  to  report  the  case  to  the  Hi^fh 
Court  for  orders,  and  that  Court,  if  of  opinion  that  the  accused  has  been  improperly  dis- 
charged, will  order  a  re-trial. 

Per  Curiam. — A  Magistrate  cannot  himself  be  a  witness  in  a  case  in  which  he  is  the 
sole  judge  of  law  and  fact.  Per  Markbv,  J. — Where  in  such  a  case  he  has  given  his  evi- 
dence and  convicted  the  accused,  his  having  so  acted  makes  the  conviction  bad.  Per 
Prinsep,  J. — ^The  conviction  is  not  absolutely  bad.  It  is  open  to  the  Court  to  uphold  the 
conviction,  if  it  is  of  opinion  that,  after  rejecting  the  Magistrate's  evidence,  there  is  other 
evidence  sufficient,  if  believed,  to  support  the  conviction. 

This  being  a  proceeding  under  s.  297  of  the  Criminal  Procedure  Code,  the  Court  re* 
fased  to  go  into  the  evidence. 

The  facts  of  this  case  were  as  follows :  On  the  7th  of  April,  Baboo  Hem 
Nath  Bose,  the  post-master  of  Howrah,  preferred  a  complaint  to  the  Magistrate, 
that  a  letter  bearing  an  obliterated  or  twice-used  stamp  had  been  delected 
among  the  letters  posted  in  his  district.  The  suspicious  letter  was  handed 
over  to  the  Magistrate,  who  on  the  following  day  took  the  evidence  of  the  post- 
master and  some  of  his  subordinates.  On  the  13th  April,  Mary  Donnelly,  the 
writer  of  the  letter,  appeared  on  a  summons,  and  was  examined  by  the  Magis- 
trate. She  acknowledged  that  the  letter  was  in  her  handwriting,  but  denied 
having  affixed  the  stamp ;  in  explanation  she  stated  that  she  had  given  a  cook 
named  Ismail  two  pice  to  purchase  a  stamp  and  put  upon  the  letter.  Robert  Inglis, 
^  the  step-father  of  the  accused,  was  also  examined.  The  District  Superintendent 
of  Police,  under  the  direction  of  the  Magistrate,  made  a  further  investigation,  and 
examined  afresh  the  accused  and  her  step-father ;  two  young  brothers  of  the  ac- 
cused were  also  examined,  as  also  the  cook  Ismail,  who  asserted  that  the  accus- 
ed has  never  given  him  any  letter  to  post.  By  a  letter  dated  the  28th  of  April,  Mr. 
JPellew,  the  Magistrate,  informed  the  post-master  that,  on  a  consideration  of  the 
evidence  as  taken  by  him,  and  also  from  the  facts  stated  in  the  police-report,  he 
considered  it  hopeless  to  bring  home  the  case  to  the  accused,  and  he  thereupon 
discharged  her.  The  discharge-order  was  endorsed  at  the  back  of  the  police- 
'report.  On  the  next  day,  the  post-master,  in  reply  to  the  Magistrate's  letter,  call- 
ed his  attention  to  the  fact  that  the  word  *  stamped*  had  been  written  across  the 
suspicious  stamp,  and  asserted  it  as  his  opinion  that  the  woman  herself  know- 
ingly used  the  defaced  stamp,  and  concluded  by  asking  the  Magistrate  to  try  the 
case.  On  receipt  of  this  letter,  Mr.  Pellew  issued  a  warrant  for  the  arrest  of  the 
accused,  and  on  the  4th  of  May  began  a  second  proceeding  against  the  accused. 
So  much  of  the  evidence  of  the  post-master  as  is  material  was  as  follows :  "  £ 
saw  clear  marks  of  defacement,  not  by  the  stamp  of  my  office.  I  observed  also 
the  word  '  stamped '  written  over  the  stamp.  It  appears  to  be  in  the  same  hand- 
writing as  the  address.  I  noticed  this  at  the  time  I  first  saw  the  letter.  I  did  not 
mention  this  in  my  deposition,  because  I  was  not  asked  by  the  Court.    I  brought 
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the  letter  personally  to  the  Magistrate,  and  did  not  submit  a  written  report.    I 
mentioned  the  fact  then  that  the  word  '  stamped'  was  written  over  the  stamp."  " 
The  former  witnesses  from  the  post-office  were  again  examined  as  in  the  first 
proceeding.   Mr.  Pellew,  the  Magistrate,  also  examined  himself  as  a  witness. 
His  deposition  was  as  follows : — 

"  I  recognize  this  letter :  it  was  given  me  by  the  post-master  of  Howrah  on 
the  6th  or  7th  April  last.  He  personally  showed  me  the  defaced  stamp,  and 
spoke  to  me  a  few  minutes  on  the  subject.  I  ordered  a  prosecution,  and  took  up 
the  case  myself.  I  opened  the  letter,  and  took  evidence  as  Magistrate.  I  then 
referred  the  matter  to  the  police.  Mary  Donnelly,  the  present  defendant,  was 
summoned  and  made  defendant  after  the  police-inquiry.  Believing  that  there 
was  no  evidence  to  prove  who  affixed  the  defaced  stamp,  I  discharged  Mary 
Donnelly  on  the  27th  of  April.  The  post-master  then  wrote  a  letter.  No.  1 42,  of 
the  29th  April,  pointing  out  that  the  word  '  stamped'  was  written  over  the  stamp, 
and  I  in  consequence  took  up  the  case  again.  The  letter  has  never  been  out  of 
my  ciistody  since  the  6th  or  7th  of  April  when  first  made  over  to  me,  except  to 
show  parties  in  the  course  of  the  trial.  It  has  been  always  left  locked  up  in  my 
box.  I  don't  recollect  the  post-master  pointing  out  the  word  *  stamped '  written 
over  the  stamp,  but  he  may  have  done  so." 

The  cook  Ismail  was  also  examined,  who  repeated  his  previous  story.  The 
Magistrate  thereupon  drew  up  a  charge  against  the  accused  under  s.  262  of 
the  Indian  Penal  Code,  and,  having  taken  the  defence,  and  examined  the  wit- 
nesses produced  on  her  behalf,  found  her  guilty  of  the  charge,  and  sentenced  her 
to  two  months'  rigorous  imprisonment.    The  accused  appealed  to  the  Sessions 

iudge  of  Hooghly,  who,  however,  confirmed  the  decision  and  sentence  of  the 
f  agistrate.   On  an  application  by  the  petitioner  to  the  High  Court,  under  s.  297, 
the  record  of  the  case  was  sent  for  from  the  Court  below. 

Mr.  Jackson  for  the  petitioner. — ^There  is  no  evidence  in  this  case  to  up- 
hold the  conviction.  The  conviction  is  also  bad  on  the  ground  that  the  Magis- 
trate could  not  appear  as  a  witness  in  a  case  in  which  he  was  sole  Judge.  In 
Queen  v.  Mukta  Singh}  Norman,  J.,  has  collected  the  English  cases  on  this 
point,  which  are  all  in  favour  of  this  contention.  The  English  law  on  the  point 
only  goes  to  the  extent  of  permitting  a  Judge  to  be  a  witness  in  a  case  where  he 
is  not  the  only  Judge  trying  the  case ;  Bacon's  Abridgment,  Tit.  Evidence,  p. 
206 ;  see  also  Hackers'  case?  The  Magistrate  further  had  no  power  to  revive 
the  prosecution  against  the  petitioner  after  she  had  been  discharged.  Ss.  142 
and  215  of  the  Criminal  Procedure  Code  may  be  supposed  to  confer  this  power; 
but  ss.  295  and  296  clearly  shew  that  it  was  the  intention  of  the  Legislature  to 
reserve  the  exercise  of  this  power  to  the  High  Court  alone.  The  point  has  al- 
ready been  decided  in  in  re  Mohesh  Mistree?  Jini  Sahoo  v.  Bheekon  Roy^ 
may  be  referred  to  as  supporting  the  opposite  contention,  but  there  Couch,  CJ., 
points  out  that  the  Magistrate  had,  on  the  second  occasion,  some  fresh  evidence 
before  him,  which  is  not  the  fact  in  this  case ;  see  zlso Kis/oram  Afohara  v.  Anis? 

The  Legal  Remembrancer  (Mr.  H,  Belly  with  him  the  Junior  Government 
FlesAer,  B3boo  yuggadanund  Mookerjee)  for  the  Crown. — In  this  case  there  was 
DO  necessity  for  the  Magistrate  to  have  made  himself  a  witness.  He  might  have 
taken  judicial  cognizance  of  every  fact  stated  by  him  as  witness.    The  evidence 
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is  immaterial,  and  there  is  safficient  on  the  record  independentlj  of  the  Magi^ 
'  trate's  evidence  to  support  the  conviction.  The  action  of  the  Magistrate  cannot, 
therefore,  be  a  groand  for  reversing  the  orders  of  the  lower  Coarts  ;  see  s.  167 
of  the  Evidence  Aft.  Hurpurshad  v.  Sheo  Dyal  ^  aqd  Kishore  Singh  v.  Gone/h 
Mookerjee^  are  cases  in  favoar  of  the  power  of  a  Judge  to  examine  himself  as 
a  witness.  An  American  case,  Ross  v.  Buhler?  referred  to  by  Taylor  in  his 
work  on  Evidence,  p.  1173,  seems  to  decide  that  a  sole  Judge  cannot  depose 
as  a  witness,  but  the  author  does  not  approve  of  that  case ;  see  also  Best  on 
Evidence,  3rd  ed.,  260.  [Markby,  J. — Mr.  Best  is  there  referring  to  trial  by 
jury,  and  not  to  cases  where  a  Judge  tries  the  facts.]  In  England  and  America 
there  would  be  no  appeal  from  the  facts.  In  this  country  appeals  are  per- 
mitted ;  and  therefore  the  same  objection  does  not  apply.  Under  s.  118  of 
the  Evidence  Aft,  a  Judge  is  not  precluded  from  giving  evidence — Queen  v. 
Tarapersaud  Bhuttacharjee>  [Markby,  J. — ^There  is  no  reason  at  all  given 
for  that  decision.]  The  decision  of  Norman^  J.,  in  Queen  v.  Mukta  Singh^ 
distinctly  holds  that  a  Judge  is  a  competent  witness,  and  can  give  evidence 
in  a  case  tried  before  himself.  Queen  v.  Bholanath  Sen^  does  not -apply, 
because  there  it  was  held  that  the  Magistrate  had  a  personal  interest  in  the  case 
tried.  No  authority  has  been  shewn  making  it  imperative  that  the  Magistrate 
should  have  fresh  evidence  before  him  before  he  can  try  a  case  a  second  time. 
The  Magistrate  was  competent,  under  s.  464,  to  withdraw  the  order  of  discharge. 
The  evidence  on  the  second  proceeding  was  given  much  more  in  detail ;  there 
Dvas,  therefore,  fresh  evidence  sufficient  to  bring  the  case  within  Hari  Singh  v. 
Danish  Mahomed  J  Fresh  evidence  was  not  absolutely  necessary — In  re 
Ramjoy  Mozoomdar,^  In  re  Mohesh  Mistree^  does  not  apply ;  all  the  Court 
there  ruled  was  that  a  Magistrate  cannot  order  a  subordinate  Magistrate  to 
proceed  with  a  case  under  s.  142 ;  see  also  Queen  v.  Tilkoo  Goala}^  Jini  Sahoo 
v.  Bheekon  Roy^^^  Kistoram  Mohara  v.  AniSy^^  Sidy  a  bin  Sa/ya.^^  The  re- 
cord shows  that  the  alleged  first  and  second  proceedings  of  the  Magistrate  were 
in  fad  one  proceeding — ^the  second  proceeding  was  only  a  continuation  of 
the  first. 


Mr.  yackson  in  reply. 

The  foltewing  judgments  were  delivered : — 


Cur.  adv,  vult. 


Markby,  T.  (after  shortly  stating  the  proceedings  before  the  Magistrate 
continued) : — ^The  petitioner  appealed  to  the  Sessions  Judge  of  Hooghly,  who 
on  the  28th  of  May  affirmed  the  conviction  and  sentence.  The  petitioner  then 
applied  to  this  Court  to  set  aside  the  conviction  as  illegal :  first,  because  the 
Magistrate  had  no  power  to  revive  the  prosecution  against  the  petitioner  after 
she  had  been  discharged;  and,  secondly,  because  the  Magistrate  could  not 

»  L.  R.,  3  Ind.  App.  259,  286. 

'  9  W.  R.  252. 

'  2  Martin,  N.  S.,  312. 

*  N.  A.  Rep.,  1857,  Ft  II.,  p.  83. 
»  4  B.  L.  R.,  A.  Cr.,  15. 

•  I.  L.  R.,  2  Cal.  23,  supra,  p.  23. 
7  20  W.  R.  Cr.  46. 

»  14  W.  R.  Cr.  65. 

»  I.  L.  R..  I  Cal.  282. 

W8V.  R.Cr.61. 

"  18  W.  R.  Cr.  39. 

H  ao  W.  R.  Cr.  47. 

»*  Unreported,  see  Prinsep's  Cr.  Pro.  Code,  Sth  ed.,  163. 
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appear  as  a  witness  in  a  case  in  which  he  was  the  sole  Judge.    On  the  argu-        1877. 
nient  of  the  case,  it  was  also  contended  that  there  was  no  evidence  which  would 
support  a  conviction.  ^ 

As  regards  the  last  point,  we  intimated,  at  the  close  of  the  argument  for  Donnelly, 
the  petitioner,  that  there  was  some  evidence.  Of  course,  we  express  no  opi-  ^  qj  ^-^ 
nion  whatever  as  to  the  sufficiency  or  otherwise  of  that  evidence ;  that  is  a 
matter  into  which  this  Court  does  not  enter  upon  an  application  of  this  kind, 
nor  is  it  desirable  to  comment  upon  this  evidence ;  but  I  may  say,  with  reference 
to  an  argument  used  by  Mr.  Jackson,  that,  in  my  opinion,  that  evidence  does 
toot  consist  solely  of  the  comparison  of  handwriting  made  by  the  Magistrate. 

I  proceed  now  to  examine  the  grounds  of  law  taken  in  the  petition. 

With  regard  to  the  power  of  the  Magistrate  to  revive  proceedings  against 
an  accused  person  who  has  been  discharged  under  s.  215,  the  law  provides  by 
that  section  that  a  discharge  under  it  is  not  equivalent  to  an  acquittal,  and  does 
not  bar  the  revival  of  the  prosecution  for  the  same  offence.  By  s.  142,  also, 
any  Magistrate  duly  empowered  in  any  case  which  he  is  competent  to  try  or 
commit  for  trial  may,  without  any  complaint,  take  cognizance  of  any  offence 
which  he  suspects  to  have  been  committed,  and  may  issue  process  to  compel 
the  suspected  persons  to  appear.  These  two  sections  appear,  no  doubt,  to 
leave  the  Magistrate,  if  properly  qualified,  free  to  revive  any  case  he  likes, 
whether  the  discharge  be  illegal,  whether  it  be  improper  upon  the  evidence, 
whether  it  appears  to  the  Magistrate  that  another  offence  has  been  committed 
than  that  charged,  or  whether  fresh  evidence  which  was  not  previously  forth- 
coming has  come  to  his  knowledge.  And  the  Magistrate  could,  under  the 
sections,  revive  not  only  any  case  heard  by  himself,  but  any  case  heard  by 
another  Magistrate  subordinate  to  himself;  and,  having  revived  it,  he  could, 
under  s.  44,  send  it  back  to  the  Magistrate  who  ordered  the  discharge  for  en- 
quiry or  trial.  And  this  is  precisely  the  same  where  there  is  a  discharge  under 
B.  195  upon  an  enquiry  by  a  Magistrate  with  a  view  to  commitment  to  the  Ses- 
sions or  to  the  High  Court.  For  all  cases  of  discharge,  therefore,  the  Magis- 
trate would,  under  the  section,  appear  to  have  the  most  absolute  and  uncon- 
tiolied  power  of  reviving  the  proceedings  against  the  accused. 

That  this,  however,  was  not  the  intention  of  the  Legislature  is  obvious  from 
the  provisions  of  ss.  295  and  296.  A  special  proceeding  is  provided  by  s.  395 
for  the  case  in  which  an  order  (which,  in  my  opinion,  includes  an  order  of  dis- 
eharge)  is  found  to  be  illegal.  All  that  the  Magistrate  can  then  do  is  to  report 
the  proceeding  for  the  orders  of  the  High  Court.  So  by  s.  296,  if  it  appears 
to  the  Magistrate  that  some  other  offence  has  been  committed  than  that  of  which 
the  accused  person  has  been  discharged,  he  may  direct  the  subordinate  Magis- 
tmte  to  enquire  into  that  o^ence ;  but  this  he  can  only  do  in  a  case  which, 
when  before  that  Magistrate,  was  a  sessions  case.  If  the  Magistrate  at  the  same 
time  possessed  the  unlimited  power  of  reviving  proceedings  in  all  cases  of  dis- 
charge, and  sending  them  down  to  his  subordinates  for  further  enquiry,  which 
6S.  44, 142, 1 95,  and  2 1 5  at  first  sight  appear  to  give  him,  these  provisions  would 
be  wholly  meaningless. 

It  is  this  difficulty  of  reconciling  the  provisions  of  ss.  295  and  296  with  the 
ezleasive  powers  conferred  by  the  earlier  sections  that  seems  to  me  to  render 
it  necessary  to  put  some  restriction  upon  the  literal  meaning  of  those  earlier 
•ectkms ;  and,  taking  the  whole  Act,  the  only  conclusion  I  can  come  to  is,  ihat 
the  Legislature  did  not  intend  that  the  Magistrate  should,  as  a  general  rule, 
have  any  power  at  all  of  revision  over  the  proceedings  of  subordinate  Magis- 
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trates  in  cases  of  discharge.  S.  296  gives  that  power  in  one  special  case  only. 
"  K  a  Magistrate,  therefore,  thinks  a  discharge  illegal  or  improper,  it  must  be 
brought  before  the  High  Court ;  in  the  first  case,  by  a  report  of  the  Magistrate 
under  s.  395  ;  in  the  second  case,  by  an  application  under  s.  297 ;  when  the 
High  Court  will,  if  the  discharge  was  improper,  order  the  accused  to  be  tried 
or  committed  for  trial.  On  the  other  hand,  if  there  is  any  fresh  evidence  forth- 
coming, which  was  not  before  the  Court  when  the  first  enquiry  was  held,  then 
there  is  no  necessity  to  revive  the  previous  proceedings  at  all,  and  the  Magis- 
trate can  proceed  without  any  reference  to  the  High  Court.  This  seems  to  me 
to  be  a  reasonable  construction  of  the  Act,  and  it  is  the  only  way  in  which  I 
can  reconcile  all  its  provisions.  That  distinction  was,  I  believe,  first  suggested 
in  a  reference  by  the  OflSciating  Sessions  Judge  of  Sylhet  in  the  case  Hari 
Singh  v.  Danish  Mahomed}  The  learned  Judges  of  this  Court  do  not  there 
say  whether  they  approve  of  that  distinction,  but  they  affirm  the  order  of  the 
Magistrate  who  had  remanded  the  case  for  a  fresh  enquiry  upon  the  ground 
of  there  being  "  further  evidence  procurable  which  was  not  before  the  Court 
when  the  order  of  discharge  was  given,''  and  not  as  the  Sessions  Judge  points 
out  on  the  ground  of  there  being  a  ''  failure  of  justice.''  But  in  a  subsequent 
case^  three  Judges  of  this  Court  held  that  a  Magistrate  could  not,  of  his  own 
motion,  revive  a  case  where  the  accused  had  been  discharged  without  examin- 
ing all  the  witnesses  for  the  prosecution.  I  was  a  party  to  this  judgment,  and 
of  course  it  was  not  our  intention  to  overrule  the  decision  of  the  late  Chief  Jus- 
tice and  Mr.  Justice  Glover  in  20  Weekly  Reporter.  We  could  not  do  so ;  and 
it  seems  to  me  that  these  decisions  are  reconcilable  in  the  way  I  have  mention- 
ed. I,  therefore,  hold  that  a  Magistrate  cannot,  by  his  own  order,  revive  pro- 
ceedings where  no  further  evidence  is  procurable  which  was  not  before  the  Court 
on  the  first  occasion. 

The  only  question,  therefore,  is,  whether  in  this  case  there  was,  on  the  se- 
cond occasion,  any  such  further  evidence.  I  think  there  was  not.  Indeed,  I 
confess  I  have  great  difficulty  in  understanding  what  the  first  evidence  is  said 
to  be.  The  petitioner  was  charged  with  using  a  defaced  stamp ;  the  envelope 
of  the  letter  upon  which  the  stamp  was,  was  before  the  Court  on  the  first  occa- 
sion, and  it  is  not  denied  that  the  stamp  was  also  before  the  Court  on  that  oc- 
casion ;  but  it  is  said  that  a  certain  word,  which  was  at  that  time  written  partly 
upon  the  stamp  and  partly  upon  the  letter,  was  not  before  the  Court  as  evidence. 
How  that  is  possible  I  really  cannot  understand.  I  agree  with  the  Sessions 
Judge  entirely  that  this  evidence  was  before  the  Magistrate  on  the  first  occasion, 
but  its  effect  had  been  overlooked. 

As  to  the  second  point,  whether  the  conviction  is  illegal  because  the  Ma- 
gistrate himself  gave  evidence,  that  question  seems  to  me  to  resolve  itself  into 
Siis.  Is  a  sole  Judge  of  law  and  fact  competent  to  decide  a  case  in  which  he 
has  himself  given  evidence  ? 

It  has  been  strongly  contended  on  the  part  of  the  Crown  that  he  is  so, 
and  that  there  is  no  impediment  in  law  to  a  Judge  giving  evidence,  and  then 
disposing  himself  of  the  case  by  his  sole  opinion.  No  instance  of  this  kind 
has,  however,  been  found,  and  no  authority  of  any  Judge  or  text-writer  has 
been  cited  in  support  of  such  a  proposition.  The  English  cases  (they  are  very 
few  and  very  old)  do  not  go  further  than  to  establish  that  a  person  having  to 
exercise  judicial  functions  may  give  evidence  in  a  case  pending  before  him 
when  such  evidence  can  and  must  be  submitted  to  the  independent  judgment 
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of  other  persons,  exercising  similar  judicial  functions,  sitting  with  him  at  the 
same  time  (per  Norman,  J.,  in  Queen  v.  Mukta  Stngh)y  No  case  in  England 
is  cited  in  which  even  under  these  circumstances  a  Judge  has  been  called  as 
witness  in  a  trial  on  which  he  was  sitting  later  than  the  trial  of  Lord  Stafford. 

Two  cases  are  cited  as  having  occurred  in  this  country — one  the  case  of 
Queen  v.  Tarapersaud  Bhuttacharjee?  and  the  other  the  case  before  Mr.  Justice 
Norman  above  referred  to.  That  learned  Judge  went  into  the  matter  on  that 
occasion  very  folly ;  and,  having  carefully  considered  his  judgment,  I  have  come 
to  the  conclusion  that  he  did  not  intend  to  carry  the  law  beyond  that  which  he 
lays  down  as  the  result  of  the  English  cases.  He  is  very  careful  to  point  out 
that,  in  the  case  before  the  late  Nizamut  Adawlut,  the  trial  took  place  with  the 
assistance  of  a  Mnhammadan  Law  Officer,  who  might  have  given  a  futwa  ac- 
quitting the  prisoner,  and  that  if  he  had  done  so  the  Judge  who  gave  that  evi- 
dence could  not  have  convicted  him,  but  could  only  have  referred  the  matter 
to  the  Nizamut  Adawlut.  Then  he  says  at  p.  19  :  "  Prior  to  the  enactment  of 
the  Code  of  Criminal  Procedure,  when  a  Sessions  Judge  was  trying  a  case  with 
the  assistance  of  a  Muhammadan  Law  Officer,  it  would  seem  from  the  case 
cited,  and  from  the  analogy  of  the  English  cases  referred  to,  that  the  Judge 
might  have  given  evidence  in  a  case  tried  before  himself.  By  the  substitution 
of  a  system  of  trial  with  assessors,  a  different  species  of  check  was  introduced. 
The  assessors  give  their  opinions,  which  the  Judge  is  bound  to  record.  The 
Judge  must  transmit  an  abstrad  of  a  trial  to  the  High  Court,  and  on  perusal 
of  such  abstrad  the  Court  may  call  for  the  record." 

The  learned  Judge  seems,  therefore,  to  think  that  the  presence  of  the 
assessors  brings  the  case  within  the  rule  which  he  had  derived  from  the  Eng- 
lish cases.  Whether  this  is  quite  correct  is,  I  think,  open  to  some  question  ; 
and  it  is  not  quite  consistent  with  what  the  learned  Judge  had  himself  asserted 
in  an  earlier  part  of  his  judgment.  But  that  appears  to  me  to  have  been  the  view 
at  which  the  learned  Judge  ultimately  arrived. 

In  the  absence,  therefore,  of  any  authority  for  the  position  that  a  sole  Judge 
of  law  and  fact  may  give  evidence,  and  then  decide  a  case  in  which  he  has 
been  a  witness,  I  refuse  to  give  any  countenance  to  what  appears  to  me  to  be 
a  most  objectionable  proceeding.  Every  one  admits  that  it  is  highly  objection- 
able for  a  Judge  to  give  evidence  even  when  there  are  other  Judges  besides 
himself.  For  my  own  part,  I  consider  these  objections  so  formidable  that  I 
would  gladly  see  the  practice  of  calling  a  Judge  as  a  witness  abolished  in  all 
cases.  But  these  objections  are  greatly  increased  when  the  Judge  who  testifies 
is  a  sole  Judge.  The  case  is  entirely  in  his  hands.  He  has  no  one  to  restrain, 
corri^ct,  or  check  bim.  If  he  gives  evidence  upon  any  matter  of  importance, 
the  party  against  whom  his  evidence  tells  could  not  venture  to  test  his  credibi- 
lity either  by  cross-examination,  or  contradict  it  by  other  testimony.  I  need 
say  nothing  of  the  indecency  oi  such  a  proceeding ;  no  one  dare  venture  to 
defend  it.  The  Judge  would  therefore  give  his  evidence  without  the  usual  safe- 
guards against  false  testimony — a  position  which  has  been  over  and  over  again 
repudiated. 

It  was  contended  by  Mr.  Bell  that  the  appeal  to  a  higher  Court  was  a  check 
upon  the  Judge.  To  some  extent  it  may  be  so,  but  not  a  sufficient  one.  The 
Appeal  Court  would  deal  with  the  evidence  including  that  of  the  Judge.  But 
in  my  opinion  the  evidence  of  the  Judge  being  practically  incapable  of  challenge 
or  contradiction  ought  not  to  be  even  taken.    Moreover,  a  Court  of  Appeal  is 
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not  a  check  in  the  same  way  that  Judges  sittings  together  are  a  check  upon  each 
•  other.  I  am,  therefore,  of  opinion  that  a  Judge  who  is  a  sole  Judge  of  law  and 
fact  cannot  give  his  own  evidence,  and  then  proceed  to  a  decision  of  the  case 
in  which  that  evidence  is  given,  and  that,  upon  this  ground,  also,  the  conviction 
is  bad  ;  but  as  Mr.  Justice  Prinsep  has  some  doubts  about  quashing  the  con- 
viction on  this  ground,  it  is  better  that  our  judgment  should  proceed  upon  the 
first  ground  only. 

The  conviction  and  sentence  are  set  aside.  No  application  has,  however, 
been  made  to  us  to  order  further  proceedings,  and  we  do  not  consider  it  neces- 
sary, of  our  own  motion,  to  direct  any  further  proceedings  against  the  accused. 

Prinsep,  J. — It  is  unnecessary  to  repeat  the  facts  connected  with  the  case 
now  before  us,  as  they  have  been  already  fully  stated. 

It  is  sought  to  set  aside  the  conviction  passed  by  the  Magistrate  on  three 
grounds :  first,  because  the  evidence  is  riot  sufficient  in  law ;  secondly,  because 
the  Magistrate,  being  a  witness  for  the  prosecution,  is  not  competent  to  try  it  as 
the  sole  Judge  of  law  and  fact ;  thirdly,  because,  having  discharged  the  accus- 
ed under  s.  215  of  the  Code  of  Criminal  Procedure,  the  Magistrate  was  not 
competent  to  revive  the  proceedings  and  try  the  accused. 

On  the  first  point,  I  entirely  agree  with  my  learned  colleague  that  there  is 
evidence  which,  if  believed,  is  sufficient  for  the  conviction  of  the  petitioner. 
That  evidence,  as  pointed  out  by  Mr.  Justice  Markby,  does  not  consist  solely 
of  a  comparison  of  handwriting,  and  I  am  not  prepared  also  to  assent  to  the 
proposition  contended  for  by  Mr.  Jackson,  that  to  establish  an  inference  from 
a  comparison  of  handwriting  the  evidence  of  an  expert  is  absolutely  necessary. 
Of  course,  it  is  most  desirable,  but  to  lay  this  down  as  an  absolute  rule  would, 
in  nearly  every  case  in  this  country,  exclude  such  evidence,  because  experts 
are  not  procurable.  The  powers  given  to  Appellate  Revisional  Courts  are  suffi- 
cient to  correct  any  misapplication  of  such  evidence. 

But,  before  leaving  this  part  of  the  case,  I  desire  to  state  emphatically  that 
I  express  no  opinion  on  the  value  of  that  evidence  or  on  the  guilt  or  innocence 
of  the  petitioner. 

On  the  second  point,  I  consider  that  the  authorities  quoted  in  the  judg- 
ment of  Mr.  Justice  Norman  in  Queen  v.  Mukta  SinghS  are  conclusive,  that  one 
who  is  sitting  as  a  sole  Judge  is  not  competent  also  to  be  a  witness.  No  case 
has  been  quoted  in  which  this  has  ever  occurred,  and  the  inexpediency  of  such 
a  rule,  as  well  as  its  possible  evil  results,  are  too  obvious  to  call  for  explanation. 
The  case  cited  by  Mr.  Bell  does  not  establish  this  rule,  or  go  further  than  to 
state  that  a  Judge  is  not  competent  to  state  in  the  judgment  or  to  consider 
facts  which  can  only  come  from  the  mouth  of  a  witness. 

But  in  the  present  case  I  am  not  inclined  to  set  aside  the  proceedings  on 
this  ground,  because  it  seems  to  me  that  Mr.  Pellew's  evidence  was  immaterial, 
and  that,  if  it  be  put  out  of  consideration,  there  is  evidence  which,  if  believed, 
would  be  sufficient  for  the  conviction  of  the  petitioner. 

On  the  last  point  as  to  the  competency  of  a  Magistrate  to  revive  a  case  after 
he  has  passed  an  order  of  discharge  under  s.  215,  I  find  that  several  decisions 
of  this  Court  restrict  this  power  to  cases  in  which  there  may  be  some  fresh  evi- 
dence forthcoming.  Had  this  point  been  before  us  for  the  fir^t  time,  I  should 
not  be  disposed  to  question  a  Magistrate's  competency,  provided  that  he  is  in- 
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vested  with  the  power  described  in  s.  142  ;  but  I  do  not  feel  justified  in  the  pre- 
sent case  in  adhering  to  that  opinion,  which  is  opposed  to  that  of  so  many  * 
Judges  of  matured  experience. 

That  there  is  no  evidence  which  can  properly  be  called  fresh  evidence  is 
to  my  mind  clear.  The  Magistrate  considers  that,  on  the  definition  of  '  evi- 
dence' and  'document'  in  the  Evidence  Act,  he  is  entitled  to  consider  the  word 
*  stamped '  written  across  the  obliterated  stamp  to  be  fresh  evidence,  because 
his  attention  was  not  directed  to  it ;  but  I  find  it  impossible  to  disconnect  the 
word  *  stamped'  from  the  actual  stamp  which  admittedly  was  in  evidence,  or  to 
hold  that,  anything  which  a  Magistrate  or  Judge  may  accidentally  overlook, 
and  which  it  is  difficult  to  understand  how  he  could  not  have  seen,  can  be  deem- 
ed to  h^  fresh  evidence  when  his  attention  is  especially  directed  to  what  is  prac- 
tically a  part  of  it.  In  this  case,  also,  the  Magistrate's  own  statement  as  a  wit- 
ness leaves  it  in  doubt  whether  his  attention  was  not  drawn  by  the  post-master 
to  the  word  *  stamped.' 

Then  the  statement  of  the  cook,  recorded  only  after  the  order  of  discharge, 
is,  it  is  contended,  fresh  evidence.  But  even  if  it  was  not  previously  record- 
ed, it  is  clear  that  the  nature  of  that  statement  was  known  to  the  Magistrate 
from  the  police-report  on  which  he  discharged  the  accused.  He  alludes  to 
that  statement  in  his  letter  to  the  post-master,  reporting  the  result  of  the  case, 
and  he  did  not  think  it  necessary  to  examine  that  witness,  who  had  been  bound 
over  by  the  police  to  appear  before  him. 

Under  these  circumstances,  I  concur  in  quashing  the  conviction  and  pro- 
ceedings taken  subsequent  to  the  order  of  the  Magistrate  discharging  the  ac- 
cused, holding  that,  under  the  rulings  of  this  Court,  the  Magistrate  was  not  com- 
petent to  revive  the  case ;  and  I  further  am  of  opinion  that  we  should  not,  on 
our  own  motion,  direct  the  proceedings  to  be  revived. 

The  order  will  render  it  unnecessary  to  consider  the  propriety  of  the  sen- 
tence passed. 

Conviction  quashed. 
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APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Markhy  and  Mr.  Justice  Prinsep. 

EMPRESS  ON  THE  Prosecution  of  JODOONATH  GHOSE  v. 
BROJONATH  DEY.^ 

Beng.  AA  III.  of  186 4^  ss.  2,  lo^  lit  /J.  15%  T^t  57*  and  ^8 — Public  Highway s~ 
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Municipal  Commissi  oners  ^  power  ofi  to  close]  or  divert  a  public  highway-^    2  Cal.  425. 
Calcutta  Municipal  A^  (Beng.  AH  VI.  of  186 jj,  ss.  log^  I'o. 

Beng.  Aft  III.  of  1864,  which  vests  public  highways  in  Municipal  Commissioners 
for  the  purposes  of  the  Aft,  does  not,  by  so  vesting  them,  give  power  to  the  Municipal 
Commissioners,  nor  a  fortiori  to  the  Vice-Chairman  alone,  to  stop  up  or  divert  such 
public  highways. 

The  facts  of  this  case  were  as  follows  : — Within  the  jurisdiction  of  the  Mu- 
nicipal Commissioners  of  the  town  of  Serampore  there  was  formerly  a  lane,  call- 
ed the  ShudgopparaLane,  leading  to  the  River  Hooghly.  This  lane  ran  through 
the  garden  of  one  Brojonath  Dey,  the  defendant  in  this  proceeding.  In  the  year 
1869  this  lane  was  stopped  by  persons  acting  on  behalf  of  the  defendant ;  these 

'  Rfevisional  Proceedings  from  an  order  of  H.  Haggard,  Esq.,  Magistrate  of  Seram- 
pore, under  s.  521  of  the  Code  of  Criminal  Procedure. 
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persons  were  convicted  under  the  Indian  Penal  Code  of  obstructing  a  public 
highway.  Proceedings  were  subsequently  taken  by  the  defendant  in  the  Civil 
Courts  with  a  view  of  establishing  that  the  road  was  not  a  public  highway,  but 
these  proceedings  were  unsuccessful ;  and  in  the  present  case  it  was  admitted 
that  the  lane  in  question  was  a  public  highway.  The  litigation  in  the  Civil 
Courts  ended  in  187 1.  In  August  1874,  the  present  defendant  presented  a 
petition  to  the  Municipal  Commissioners  of  Serampore,  which  again  sought  to 
open  the  question  whether  the  lane  was  a  public  highway,  and  also  prayed  for 
permission  to  close  it  under  such  conditions  as  the  Municipal  Commissioners 
might  consider  reasonable.  On  the  back  of  the  petition  was  written  the  follow- 
ing order,  dated  the  31st  of  December  1874  : — 

"  Application  granted  on  condition  that  the  applicant  make,  at  his  own  ex- 
pense, a  road  ten  feet  wide,  round  the  south  and  west  side  of  his  garden,  so  as  to 
form  a  thorough  communication  between  Distillery  and  Napitpara  Lane." 

This  order  was  signed  by  J.  E.  B.  Jeffery.  It  was  admitted  that  Mr.  Jeffery 
was  at  that  time  Vice-Chairman  of  the  Municipality,  and  it  was  not  contended 
that  this  order  was  not  made  by  him  in  that  capacity.  Prior  to  January  1876, 
the  said  road  was  completely  stopped  up,  and  another  road  to  the  south  and  west 
of  the  defendant's  garden  was  made.  There  was  some  doubt,  however,  whether 
this  new  road  was  really  a  new  road,  or  whether  it  existed  before,  and  was  only 
widened.  Applications,  respectively  made  to  the  Municipal  Commissioners 
and  to  the  Chairman  of  the  Municipality,  who  was  also  the  Magistrate  of  the  dis- 
trict, against  the  order  of  Mr.  JeflFery,  the  Vice-Chairman,  were  refused  on  the 
ground  that  neither  the  Chairman  nor  the  Municipal  Commissioners  had  any 
power  to  interfere  with  the  order  of  the  Vice-Chairman.  The  matter  was  then, 
under  s.  521  of  the  Code  of  Criminal  Procedure,  taken  before  the  Joint-Magis- 
trate of  Serampore,  who,  in  October  1876,  called  upon  the  defendant  to  show 
cause  why  the  obstruction  to  the  Shudgoppara  Lane  should  not  be  removed. 
The  Joint-Magistrate  ultimately  held  that  the  order  of  Mr.  Jeffery  was  not  illegal, 
and  he  refused  to  interfere  further.  The  case  then  came  before  the  High  Court 
under  s.  297  of  the  Code  of  Criminal  Procedure,  the  question  of  law  raised  being 
whether  the  Joint-Magistrate  was  right  in  holding  the  order  of  Mr.  Jeffery  to  be 
legal. 

The  Municipal  Commissioners  were  unrepresented. 

Baboo  Troilokynath  Mittra  for  the  complainant. — Under  Beng.  Aft  III. 
of  1864,  the  Vice-Chairman  of  the  Municipality  had  no  authority  to  sell,  divert, 
or  close  a  public  road.  S.  13  only  gave  power  to  the  Commissioners  to  sell  land 
required  for  the  purposes  of  the  Aft,  and,  therefore,  did  not  apply  to  this  case. 
Although  the  Commissioners  had  powers  reserved  to  them  under  s.  58  of  the  Aft 
to  make  alterations  in  fences,  pavements,  or  posts  of  a  highway,  they  could  not 
obstruct,  or  sanction  an  obstruction  of,  the  public  roadway.  The  loth  section 
of  the  District  Municipal  Aft  (Beng.  Aft  111.  of  1864),  vesting  the  streets  in  the 
Commissioners,  is  in  words  precisely  similar  to  s.  109  of  the  Calcutta  Muni- 
cipal Act  (VI.  of  1863).  S.  no  of  the  Calcutta  Act,  however,  gives  the  Com- 
missioners express  power  to  divert  and  close  up  streets  ;  it  may,  therefore,  be 
assumed  that  the  Legislature  considered  that,  without  such  express  permit 
slon,  the  Commissioners  had  no  such  power  conferred  on  them  by  the  words 
of  8. 109.  The  District  Municipal  Act  of  1864  does  not  contain  such  express 
permission  as  is  found  in  s.  no  of  the  Calcutta  Act  of  1863.  This  omission 
was,  no  doubt,  designedly  made,  and  shows  an  intention  to  withhold  such  pow- 
ers from  District  Municipal  Commissioners.  The  same  distinction  is  preserved 
m  the  Calcutta  Municipal  Consolidation  Act  (Beng.  Act  IV.  of  1876)  and  the 
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Bengml  Manicipal  Act  (Beng.  Act  V.  of  1876).  The  Commisstoners  could 
not,  therefore,  be  supposed  to  have  the  power  to  close  a  road  altogether  with-  • 
out  such  express  permission.  Ss.  12  and  15  of  Beng.  Act  III.  of  1864  give 
no  power  to  the  Commissioners  to  substitute  one  public  road  for  another.  Un- 
der 8.  213  of  the  Bengal  Municipal  Act  of  1876,  the  Commissioners  have  power 
to  close  a  road  temporarily  for  certain  purposes.  The  following  cases  were 
cited  in  the  course  of  the  argument :  Rex  v.  Justices  of  Worcestershire}  Rex  v. 
ymstices  of  Surrey?  Rex  v.  Horner?  Reg,  v.  United  Kingdom  Electric  Tele- 
graph Company?  Reg.  v.  Train?  Rex  v.  Winter?  Reg,  v.  Justices  of  Cal^ 
cutia?  and  Fowler  v.  Sanders,^ 

Baboo  Taraknaih  Dutt  for  the  defendant,  Brojonath  Dey. — S.  10  of  Beng. 
Act  III.  of  1864  vested  public  roads  in  the  Commissioners,  and,  therefore,  gave 
them  a  right  to  close  or  divert  such  roads. 

Baboo  Troilokynath  Mittra  in  reply. 

Ma&kbt,  J.  (after  stating  the  facts  of  the  case) : — ^The  question  turns  on 
the  constraction  of  Beng.  AA  III.  of  1864,  which  was  in  force  when  the  order 
of  Mr.  Jeffery  was  made.  The  powers  and  duties  of  the  Municipal  Commis- 
sioners are  defined  in  ss.  6  to  23.  No  power  to  stop  up  or  divert  public  high- 
ways is  anywhere  in  express  terms  given  by  the  Aft ;  but  public  highways  not 
being  the  property  of  Government  or  private  property  are,  by  s.  10,  vested  in 
the  Monicipal  Commissioners.  By  s.  9  the  Municipal  Commissioners  are  en- 
abled to  sne  and  be  sued  in  their  corporate  name,  to  hold  properties,  moveable 
and  immoveable,  and  to  convey  the  same,  and  to  enter  into  all  necessary  con- 
tracts for  the  purposes  of  the  Ad.  By  s.  12,  the  Municipal  Commissioners  are 
required  to  s^ply  all  property  vested  in  them  for  the  purposes  of  the  Ad. 

The  argument  is,  that  Shudgoppara  Lane  was  a  public  highway  vested  in 
the  Municipal  Commissioners,  and  that,  under  the  Ad,  the  Municipal  Com- 
missioners may  dispose  of  their  property  in  any  way  they  please,  provided  they 
do  so  for  the  purposes  of  the  Ad,  which  purposes,  it  is  further  said,  are  defined 
in  the  preamble,  namely,  the  ''  conservancy,  improvement,  and  watching"  the 
district  where  they  have  jurisdiction.  The  Commissioners,  therefcure,  it  is  ar- 
gued, had  a  right  to  stop  up  this  road^  if  their  doing  so  was  for  the  improve- 
ment of  the  town,  of  which  Uiey  are  the  sole  Judges.  I  am  of  opinion,  however, 
tkat  it  was  not  the  intention  of  the  Legislature  to  give,  by  implication,  these  very 
wide  powers  to  the  Municipal  Commissioners.  I  read  the  provisions  of  those 
flections  of  the  Ad  which  define  the  powers  and  duties  of  the  Commissioners 
quite  differently.  I  think  the  general  words  of  ss.  9, 10,  and  1 2,  are  controlled 
by  the  specific  provisions  of  ss.  13,  14,  15,  and  16.  In  regard  to  highways, 
which  are  the  property  of  the  Municipal  Commissioners,  I  think  that  the  only 
powers  which  Municipal  Comn^ssioners  have  over  them  is  to  make,  repair,  and 
ki^p  properly  cleansed  such  highways,  and  to  do  such  things  upon  them 
as  are  necessary  for  conservancy  (s.  1 5).  If  any  more  extensive  works  are  ne- 
cessary, then  the  consent  of  the  Lieutenant-Governor  must  be  taken  (s.  16),  and 
even  with  the  consent  of  the  Lieutenant-Governor  there  is  no  power  to  stop  up 
a  road.  It  seems  to  me  that,  if  the  mere  fact  of  property  being  vested  in  the 
Manictpal  Commissioners  for  the  purposes  of  the  Ad  gave  them  the  extensive 
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powers  contended  for,  those  sections  which  define  the  powers  of  the  Municipal 
Commissioners  over  their  property  would  be  meaningless. 

This  construction  of  the  Ad  appears  to  me  to  be  most  in  accordance  with 
what  is  reasonable  and  proper.  By  s.  20,  the  Chairman  or  Vice-Chairman 
may  make  any  order  authorized  by  the  Aft  unless  it  be  expressly  required 
to  be  made  at  a  public  meeting,  and,  therefore,  if  by  the  Aft  the  Municipal 
Commissioners  are  authorized  to  make  an  order  for  the  stopping  up  of  a  public 
highway,  it  would  be  very  difficult  to  say  that  that  order  might  not  be  made  by 
the  Chairman  or  Vice-Chairman  acting  alone,  and  the  order  in  the  present  case 
was  in  fact  made  by  the  Vice-Chairman  upon  his  sole  responsibility.  It  is 
most  improbable  that  the  Legislature  intended  to  confer  such  extraordinary 
powers  upon  a  single  individual. 

The  construction  which  I  have  put  upon  Beng.  Aft  III.  of  1864  is  further 
confirmed  by  a  comparison  of  its  provisions  with  those  of  Beng.  Aft  VI. 
of  1863,  relating  to  the  town  of  Calcutta,  upon  which  the  Aft  of  1864  was 
obviously  modelled;  s.  109  of  Act  VI.  of  1863  vests  the  streets  of  Calcutta  in 
the  Justices  almost  in  the  same  words  as  s.  10  of  Act  III.  of  1864  vests  pub- 
lic highways  in  the  Municipal  Commissioners.  But  by  s.  no  of  the  former 
Act  express  power  is  given  to  the  Justices,  with  the  sanction  of  the  Bengal 
Government,  "to  turn,  direct,  discontinue,  or  stop  up  any  public  street." 
This,  1  think,  shows  that  merely  vesting  highways  in  a  Municipality  does  not 
ipso  facto  empower  the  Municipal  Body  to  stop  them  up,  if  they  happen  to  con- 
sider that  to  do  so  is  advantageous  for  the  town.  I  may  also  observe  that  to 
hold  that  the  Municipal  Commissioners  derive  a  power  to  stop  up  highways- 
from  the  circumstances  that  certain  highways  of  the  town  are  vested  in  them 
would  lead  to  this,  that  highways  not  vested  in  them  could  not  be  stopped  up. 
This  distinction  would  be  reasonable  enough  as  regards  highways  vested  in 
Government,  but  quite  unreasonable  as  regards  highways  which  are  the  property 
of  private  individuals. 

I,  therefore,  consider  that  this  order  of  Mr.  Jeffery,  permitting  Baboo  Bro- 
jonath Dey,  upon  certain  conditions,  to  stop  up  this  lane  was  an  order  which 
neither  he  as  Vice- Chairman,  nor  the  Municipal  Commissioners,  had  power  to 
make ;  and  that  the  order  of  the  Joint-Magistrate  of  21st  December  1876,  hold- 
ing Mr.  JefEery's  order  to  be  legal,  was  wrong  in  law,  and  ought  to  be  set  aside. 
The  record  of  the  proceedings  against  Brojonath  Dey,  under  s.  521,  will  be 
returned  to  the  Joint-Magistrate,  and  he  will  finally  dispose  of  those  proceedings 
by  such  order  as  he  thinks  proper,  treating  Mr.  Jeffery's  order  for  the  purpose 
of  those  proceedings  as  a  nullity. 

I  am  very  glad  to  have  arrived  at  a  result  which  will  probably  have  the 
effeft  of  restoring  to  the  inhabitants  of  the  neighbourhood  the  use  of  the  road  of 
which  they  appear  to  me  to  have  been  very  improperly  deprived.  I  quite  agree 
with  the  condemnation  passed  by  the  Magistrate  and  present  Joint-Magistrate 
upon  Mr.  Jeffery's  order,  by  which  the  interests  of  the  public  seem  to  have  been 
sacrificed  to  those  of  a  single  individual. 

Prinsep,  J. — I  concur  in  holding  that  Mr.  Jeffery,  as  Vice-Chairman  of 
the  Serampore  Municipality,  was  not  competent,  under  Beng.  Aft  III.  of  1864, 
to  close  the  Shudgoppara  Lane ;  that  his  order  must  be  considered  to  be  a  nulli- 
ty; and  that  the  proceedings  taken  under  s.  521  of  the  Code  of  Criminal  Pro- 
cedure, by  the  present  Joint-Magistrate  of  Serampore,  should  proceed. 

Order  set  aside. 
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FULL  BENCH. 

Before  Sir  Richard  Garth,  Kt,,  Chief  Jusiiccy  Mr,  Justice  Kemp,  Mr.  Justice 
Jackson,  Mr,  Justice  Macpherson,  and  Mr,  Justice  Ainslie, 

THE  EMPRESS  v,  JYADULLA.i  1877. 

Criminal  Procedure  Code  (Act  X,  of  iS^ji),  s.  2^2 — Appeal — Acquittal — Limt-  ^  • 

tation—Act  IX,  of  i8yi,  s.  5,  cl,  b,  and  Sch,  IL,  art.  iSj-^Act  XL  of  1874,     3  Cal.  436. 
s.  2J. 

An  appeal  by  the  Local  Government  under  s.  272,  Criminal  Procedure  Code,  is  within 
time  if  presented  within  six  months  from  the  date  of  acquittal.  The  sixty  days'  rule  does 
not  apply. 

The  following  case  was  referred  to  the  Full  Bench  by  Macpherson  and 
Birch,  JJ.  :— 

In  this  case  the  Local  Government  has  appealed  (under  s.  272,  Criminal 
Procedure  Code)  from  a  judgment  of  acquittal. 

The  acquittal  was  on  the  29th  of  August  1876,  and  the  appeal  therefrom 
was  not  presented  until  the  6th  of  February  1877,  /'.  e,,  after  a  lapse  of  about 
five  months  and  seven  days. 

The  Court  {Markby  and  Mitter,  JJ.)  admitted  the  appeal,  "  subject,  how- 
ever, to  the  consideration  of  the  question  whether  the  appeal  has  not  been  pre- 
sented after  the  time  allowed  by  law If  the  period  of  sixty  days 

is  the  time  allowed  for  an  appeal  by  the  Crown,  as  well  as  for  an  appeal  by  the 
prisoner,  in  that  case  we  think  the  Crown  ought  to  be  held  strictly  to  sixty  days, 
because  no  ground  has  been  shown  to  us  for  enlarging  the  time  under  s.  5, 
cl.  3,  of  Aft  IX.  of  1871." 

We  think  the  question  is  of  so  much  importance  that  it  ought  to  be  set  at 
rest  at  once  by  an  authoritative  decision  of  a  Full  Bench,  especially  as  in  a  va- 
riety of  cases  in  which  the  point  was  not  raised,  appeals  by  Government  against 
acqaittals,  presented  after  sixty  days,  have  been  admitted  without  hesitation. 

The  question  arises  in  the  following  manner : — 

The  Limitation  Aft,  IX.  of  1871,  Sch.  II.,  art.  153,  says  that  the  period 
erf  limitation  for  appeals  to  the  High  Court  under  the  Code  of  Criminal  Proce- 
dure is  sixty  days,  and  that  the  date  of  the  sentence  or  order  appealed  against 
is  the  time  when  the  period  of  sixty  days  begins  to  run.  By  s.  6  of  the  same 
Ad  it  is  provided  that,  when  by  any  law  thereafter  to  be  in  force  in  British  India, 
a  period  of  limitation  differing  from  that  prescribed  by  the  Limitation  Aft  is 
specially  prescribed  for  any  appeals,  nothing  in  Aft  IX.  of  1871  shall  affect 
six:h  law. 

Thereafter,  by  Aft  X.  of  1872  (Criminal  Procedure  Code),  s.  272,  an  appeal 
was  given  to  the  Local  Government  from  a  judgment  of  acquittal :  and  it  was 
declared,  "  The  rules  of  limitation  shall  not  apply  to  appeals  presented  under 
this  section."  By  Aft  XI.  of  1874,  s.  23,  this  clause  is  repealed,  and  for  it  is 
substituted  the  following  clause :  "  No  appeal  shall  be  presented  under  this  sec- 
tion softer  six  months  from  the  date  of  the  judgment  complained  of."  So  that, 
as  the  law  now  stands,  by  s.  272  modified  by  s.  23  of  Aft  XI.  of  1874,  the  Go- 
vernment may  appeal  from  a  judgment  of  acquittal,  but  no  such  appeal  shall 
be  presented  after  six  months  from  the  date  of  the  judgment  complained  of. 

*  Criminal  Motion,  No.  27  of  1877. 
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On  the  one  hand,  it  is  contended  that  the  ordinary  sixty  days'  limitation 
applies  to  appeals  by  Government  from  judgments  of  acquittal,  and  that  the  six 
months  are  mentioned  in  s.  23  of  Act  XI.  of  1874,  not  as  giving  a  right  of  appeal 
at  any  time  within  six  months,  but  as  providing  that  such  an  appeal  must,  under 
all  circumstances,  be  presented  within  six  months,  after  which  time  no  excuse 
whatever  can  be  received  under  the  Limitation  Ad,  1871,  s.  5,  cl.  3,  as  sufficient 
cause  for  not  having  appealed  within  the  sixty  days. 

On  the  other  hand,  it  is  contended  that  Ad  IX.  of  187 1  does  not  apply  to 
these  appeals  at  all,  and  that  there  is  no  limitation  of  the  right  of  appeal  save 
s.  23  of  Ad  XL  of  1874,  which  says  the  appeal  must  be  presented 'widiin  six 
months. 

The  question  referred  is,  whether  an  appeal  by  the  Local  Government  un- 
der s.  272  from  a  judgment  of  acquittal  is  within  time  if  presented  within  six 
months  from  the  date  of  the  acquittal,  although  presented  more  than  sixty  dzys 
from  that  date. 

The  Advocate-General,  Oflfg.  (Mr.  Paul),  for  the  Crown. 

The  fc^lowing  was  the  opinion  of  the  Full  Bench : — 

Garth,  C.J. — ^We  are  of  opinion  that  an  appeal  from  an  order  of  acquittal 
is  within  time  if  presented  within  six  months  from  the  date  of  the  order  of  ac- 
quittal.   The  sixty  days'  rule  does  not  apply .^ 


1877. 
July  J s. 
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B^/ort  Sir  Richard  Garth,  AT/.,  Chief  Justice,  and  Mr.  Justice  Markby. 

In  the  matter  of  the  Petition  of  JANOKEY  NATH  ROY. 

,  Appeal-^Presidency  Magistrates*  A^  (IV.  of  i8yy,  s.  41) — Prosecution-'^Sanctton 
of  jfudge^^ Jurisdiction  of  High  Court. 

No  appeal  lies  from  the  order  of  a  Jud^e  directing  a  prosecution  under  s.  41  off  tke 
Presidency  Magistrates'  Ad. 

In  the  suit  of  one  Bhoobun  Mohun  Neogy  v.  Janokey  Nath  Roy  an  appli- 
cation had  been  made  to  Mr.  Sconce,  one  of  the  Judges  of  the  Calcutta  Small 
Cause  Court,  to  direct  the  prosecution  of  the  defendant  (the  present  appellant) 
for  perjury  and  forgery.  Mr.  Sconce  refused  to  direct  such  prosecution ;  and 
the  plaintifiF  applied  ex  parte,  under  s.  41  of  Aft  IV.  of  1877,  to  Mr.  Justice 
Kennedy,  sitting  on  the  Original  Side  of  the  High  Court,  for  an  order  that  he 
might  be  at  liberty  to  prosecute  the  defendant,  which  was  granted.  Against  this 
order  the  defendant  presented  a  petition  of  appeal,  on  the  grounds  that  the 
learned  Judge  had  no  jurisdiction  to  make  the  order ;  that,  under  the  circum- 
stances of  the  case,  the  order  ought  not  to  have  been  made ;  and  that  the  ap- 
pellant ought  to  have  been  allowed  an  opportunity  of  being  heard  against  the 
order  being  made. 

Mr.  Branson  (with  him  Mr.  Bonnerjee)  moved  to  admit  the  appeal. 

Mr.  Branson. — It  is  true  that  neither  under  the  Criminal  Procedure  Code, 
nor  the  general  law,  has  the  Court  any  right  to  interfere  with  the  discretion  of 
a  Judge,  but  the  order  amounts  to  a  judgment.  The  word  'judgment'  in 
cl.  15  of  the  Letters  Patent  of  1865  has  been  held  to  mean  a  decision,  whether 

1  Ed.  Note.    In  "  Reg.  v.  Dorabji  Balabhai"  (11  Bom.  Rep.,  p.  117)  it  was  held  that 
saj2  of  Aft  X.  of  187a  muolt  be  rea4  hy  k«elf. 
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final  or  preliminary,  or  interlocutory.    This  order  is  one  creating  jurisdiction,        1877. 

and  is  to  that  extent  final ;  and  so  far  there  is  a  right  of  appeal.    The  learned 

Counsel  referred  to  The  Justices  of  the  Peace  for  Calcutta  v.  The  Oriental  Gas       '**  '^"" 
Company}  Hadjee  Ismail  Hadjee  Huhheeb  v.  Hadjee  Mahomed  Hadjee  Joosub^    matter  or 
Mawla  Buksh  v.  Kishen  Pertab  Sahi,^  and  to  Barkat-uUlah  Khan  v.  Rennie.^    thb  Pbti- 
The  judgment  of  the  Court  was  delivered  by  ^'^^  ^' 

Garth,  C.J. — We  are  clearly  of  opinion  that  no  appeal  lies  in  this  case,  j^^^h  Roy 
and  that  we  ought  not  to  grant  leave  to  admit  the  appeal.  Leave  granted  by  a  ^CaSl.  466 ' 
Judge  to  institute  proceedings  is  not  a  *  judgment'  within  the  meaning  of  cl.  15  *      * 

of  the  Charter.  If  authority  were  wanted,  the  case  of  The  Justices  of  the  Peace 
of  Calcutta  v.  The  Oriental  Gas  Company^  would  be  ample  authority  for  our 
judgment.  But,  apart  from  that,  this  leave,  given  by  the  Court,  is  the  creation 
of  a  late  Statute.  It  is  a  power  which  did  not  exist  when  the  Charter  was  passed. 
It  is  a  power  of  a  peculiar  kind.  The  object  is  to  check  rash  proceedings  in  cri- 
minal matters  being  taken.  It  gives  power  to  take  proceedings,  which  could 
not  have  been  taken  without  leave.  As  the  Legislature  has  not  thought  fit  to 
give  an  appeal  from  such  an  order,  we  think  that  this  appeal  should  not  be 
admitted. 

Application  refused. 

Attorneys  for  the  appellant — Messrs.  Pittar  and  Wheeler. 

>  8  B  L.  R.  433.  '  I.  L.  R.,  I  Cal.  102. 

»  13  B.  L.  R.  91.  <  I.  L.  R.,  I  All.  17. 
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VOLUME  III. 


FULL  BENCH. 


Brfori  Sir  Richard  Garih,  Ki.t  Chitf  Justice^,  Mr.  Justice  Kmp,  Mr,  Justia 
Jackson,  Mr.  Justice  Macpherson,  Mr.  Justice  Markhyy  Mr.  Justice 
PontifeXy  and  Mr.  Justice  Ainslie. 

THE  EMPRESS  v.  BURAH  and  BOOK  SINOHi  »8;7. 

March  ^. 
In  the  matter  of  the  Petition  of  BURAH  and  BOOK  SINGH, 


Jurisdiction  of  High  Court-^Aa  VI.  of  1833— A^  J(XII.  of  i$6g,  s,  9^24  and 
2$  Vic,  c.  67,  s.  22 ;  c.  J04,  ss.  g,  11,  and  ij — j  and  4  Will.  IV,,  c,  S^^^iS 
and  If  Vic,  c  g^—^ij  and  18  Vfc,  c  fyr^Dehgatian,  Power  ^. 

By  AA  XXII.  of  1869,  certain  districts  were  removed  from  the  jurisdiction  of  the 
High  Covrt,  and  by  s.  5  the  administration  of  civil  and  criminal  justice  was  vested  in 
f«ch  officers  as  the  Lieuteiiant-Govemor  of  Bengal  should  appoint.  By  s.  9  the  LieiiAe- 
nant-Govemor  was  empowered  to  extend  all  or  any  of  the  provisions  of  the  A€t  tg  i\^ 
Cossjrah  and  Jynteeah  liills.  By  a  notification  in  the  Calcutta  Gamette  o^  4th  October 
1871,  the  Lieutenant-Governor  extended  the  provisions  of  the  A£t  to  the  Cossyah  and 
Jynteeah  Hills,  and  directed  that  the  Commissioner  of  Assam  should  exercise  the  powers 
of  tbe  High  Court  in  the  civil  and  criminal  cases  triable  in  the  Courts  of  that  oistrict. 
The  iwo  prisoners  were  tried  for  murder  in  April,  1876,  and  were,  on  convictiop,  senten- 
ced by  the  Chief  Commissioner  of  Assam  to  transportation  for  life.  On  appeal  bv  the 
prisoners  to  the  High  Court,  held,  by  the  majority  of  a  Full  Bench  (Garth,  C.t.,  Ma<;- 
PRERSON  and  Pontipbx,  fj.,  dissenting),  that  the  High  Court  had  jurisdiction  to  enter- 
tain the  appeal,  and  such  jurisdiction  was  not  taken  away  by  AA  XXII.  of  1869. 

Per  Curiam, — ^The  Governor-General  in  Council  had  power  by  legislation  to  remove 
the  districts  from  the  jurisdiction  of  the  High  Court. 

Per  Jackson,  Ainslie,  and  Markby,  JJ.  (Kemp,  J.,  concurring). — ^The  Governor- 
Geaerai  in  Council  bad  no  power  to  delegate  his  l^slative  functions  to  the  Lieutenant- 
Governor  of  Bengal  in  the  way  he  had  done  in  Ad  aXII.  of  1869.  The  power  of  dele- 
gation cannot  be  considered  as  validated  by  any  lonsf  course  of  practice,  nor  as  sanctjoi^- 
ed  by  the  tacit  recognition  of  Parliament :  A61  XXII.  of  1869  is  therefore  so  far  invalid- 

Per  Macpherson,  J.  (Pontifbx,  J.,  concurring). — Such  delegation  is  nowher^  ^- 
pressly  prohibited,  and  does  not  bring  tne  A&  under  any  of  the  restrictive  provisions  pf 
the  Indian  Council's  A6t. 

Per  Garth,  CJ.,  and  Macpherson,  J.  (Pontifex,  J.,  concurring). — ^The  power  of 
delegation  now  questioned  had  been  exercised  in  many  cases  for  a  series  of  years  pre- 
vioss  to  the  passing  of  the  Indian  Council's  A£t,  and  that  Ad  (the  framers  of  which  must 
have  been  cognizant  of  such  course  of  practice)  must  be  taken  as  impliedly  approving  oS. 
and  sanctioning  such  practice,  which  it  would  otherwise  have  declared  illc^. 

Ptr  Garth,  C.J.,  Jackson,  Markby,  and  Ainslie,  JJ.  (Kemp,  J.,  concurring).^-T1ie 
H^[h  Court  has  power  to  question  the  validity  of  the  legislative  acts  of  the  C^vemorp 
General  in  Council. 

Per  Macpherson,  J.  (Pontifex,  J.,  concurring).— The  High  Court  has  no  such  power 
if  satined  that  the  act  is  not  within  any  of  the  prohibitipns  pfthe  lodian  Council's  f^ 

Two  prisoners,  Burah  and  Book  Singh,  were  convicted  of  murder  by  the 
Deputy  Commissioner  of  the  Cbssyah  and  Jynteeah  Hills,  and  were  sentence4 
to  death.  On  the  t3rd  of  April  1876,  the  sentence  was  commuted  to  transport- 
adoD  for  life  by  die  Chief  Commissioner  of  Assam.    On  the  9th  of  July  1876^ 

'  Crifluaal  Appeal,  No.  482  of  1876,  against  an  order  of  Col.  Bivar,  Deputy  Com* 
fnisti<pv  ^6hi|l^,  dated  the  24th  of  Apnl  1876.  ^    ^^ 
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the  oflSccr  in  charge  of  the  Kamrup  jail  forwarded  to  the  High  Court  a  petition 
'  of  appeal  from  the  prisoners.    The  appeal  came  on  for  hearing  before  Markby 
and  Ainsliey  JJ.,  who  referred  to  a  Full  Bench  the  question  whether  the  High 
G>urt  had  any  power  to  entertain  these  applications. 

On  the  1 2th  of  September  1874,  the  reference  came  on  for  hearing,  and 
was  argued  by  the  Legal  Remembrancer  (Mr.  H.  Belt)  on  behalf  of  the  Bengal 
Government,  before  Sir  R,  Garth,  C.J.,  Kemp,  Macpherson^  Markby,  and 
Ainslie,  J  J. 

On  the  2nd  of  February,  at  the  instance  of  the  Government  of  India  and 
before  the  judgment  was  delivered,  the  point  was  re-argued. 

The  Advocate-General,  Ofl&ciating  (Mr.  Paul),  the  Standing  Counsel  (Mr. 
Kennedy),  and  the  Legal  Remembrancer  (Mr.  H,  Bell),  for  the  Crown. 

Mr.  Phillips  for  the  prisoners. 

The  Advocate-General.— The  validity  of  s.  9,  Aft  XXIL  of  1869,  Is  first 
questioned.  There  is  a  further  question  as  to  whether  the  Governor-General  in 
Council  can  affect  the  jurisdiction  of  the  High  Court.  The  latter  point  is  con- 
cluded by  Queen  v.  Meares}  [Garth,  C.J. — Confine  yourself  to  the  invalidity 
of  s.  9.  Mr.  Phillips, — Queen  v.  Meares^  does  not  cover  the  point  raised  here. 
That  case  only  decides  as  to  the  power  to  subject  British  subjects  to  another 
Court.  Markby,  J. — It  does  not  go  so  far  as  to  say  that  the  (jOvemor-General 
in  Council  may  entirely  abolish  the  jurisdiction  of  the  High  Court.]  3  and  4 
Will.  IV.,  c.  85,  s'.  43,  gives  full  power  to  legislate  concerning  anything  except 
certain  matters  specified ;  s.  51  enacts  that  nothing  in  the  Act  shall  adffect  the 
right  of  Parliament  to  legislate  for  India,  and  expressly  reserves  to  Parliament 
control  over  the  acts  and  proceedings  of  the  Govemor-GenerJEil  in  Council,  and 
the  better  to  enable  that  body  to  exercise  the  powers  reserved,  requires  that  all 
laws  and  regulations  made  by  the  Governor-General  in  Council  shall  be  laid 
before  Parliament.  There,  therefore,  exists  a  complete  check  over  improper 
legislation.  The  administrative  power  to  establish  Courts  has  existed  unques- 
tioned with  the  exception  of  a  dictum  thrown  out  by  Sir  Z.  Peel  in  the  case  of 
Biddle  v.  Tariney  Churn  Banerjee?  the  broad  proposition  of  which  is  open  to 
question.  Many  Acts  have  been  passed  which  it  is  provided  should  come 
into  operation  on  the  notification  of  some  person  to  whom  discretion  is  given 
to  bring  the  Acts  into  force.  [Macpherson,  J. — ^That  is  a  different  point.] 
If  it  be  admitted  that  the  Governor-General  in  Council  has  power  to  depute 
authority  to  the  Lieutenant-Governor  to  declare  when  certain  Acts  shall  come 
into  force,  then  the  High  Court  has  no  jurisdiction  to  entertain  this  appeal. 
The  Governor-General  in  Council  can  say  that  an  Act  shall  come  into  force 
on  the  happening  of  a  certain  contingency,  say  the  death  of  a  person.  [Jack- 
son, J. — Suppose  it  be  when  the  province  shall  have  arrived  at  a  certain  stage 
of  civilization  ?]  Then  the  word  of  the  Lieutenant-Governor  can  be  taken. 
If  there  be  no  objection  to  the  principle  that  an  Act  shall  come  into  force  on 
a  date  to  be  named  by  the  Lieutenant-Governor,  then  s.  9  would  have  validity 
with  reference  to  s.  4.  By  Act  VIII.  of  1 859,  the  Local  Government  had  power 
assigned  to  it  to  extend  the  provisions  of  that  Act  to  any  place.  The  intention 
of  the  Government  is,  that  laws  and  regulations  applicable  in  certain  places, 
being  inapplicable  in  other  districts,  shall  not  there  have  any  force  until  those 
districts  are  prepared  to  receive  them.  This  has  actually  been  done  with 
respect  to  the  Garo  Hills.      [Garth,  C.J. — I  do  not  agree  with  you.    The 


>  14  B.  L.  R.  106. 
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Governor-General  in  Council  had  not  come  to  any  conclusion  as  to  the 
Jynteeah  Hills,  and  had  delegated  his  authority  to  the  Lieutenant-Governor  to ' 
come  to  a  decision.]  The  argument  now  is  as  to  the  intention  of  the  legisla- 
ture- The  Governor-General  in  Council  has  the  power  to  say  that  an  Act  shall 
come  into  operation  when  the  Local  Government  shall  direct ;  see  Act  VIIL 
of  1 859,  ss.  387,  388.  The  High  Court  has  not  the  power  to  try  whether  or  not 
that  power  has  been  rightly  exercised  ;  see  Sedgwick  on  Statutory  and  Constitu- 
tional Law,  p.  137.  The  American  books  refer  to  legislature  with  far  more 
limited  power  than  that  of  the  Indian  legislature.  In  the  Bhownuggur  case, 
Damodar  Gordhan  v.  Deoram  Kanji}  their  Lordships  of  the  Privy  Council 
would  not  allow  the  political  matters  (the  policy  of  a  measure)  to  be  argued. 
The  High  Court  has  no  concern  with  political  questions.  The  question  whe- 
ther or  not  a  Court  has  been  rightly  reconstructed  cannot  arise  before  the  High 
Court-  The  jurisdiction,  having  been  once  taken  away,  ceases  to  exist.  By 
16  and  17  Vic,  c.  95,  ss.  19  and  29,  and  24  and  25  Vic,  c  67,  s.  22,  two 
things  are  provided — viz.t  the  power  to  legislate,  and  that  the  laws  should  be 
made  in  Council.  [Garth,  C.J. — ^If  the  power  given  is  to  make  laws  in  Coun- 
cil only,  where  would  be  the  use  of  that  restriction  if  the  Governor-General  is 
at  liberty  to  say  that  any  one  in  Bengal  may  have  the  same  power  ?]  The  Go- 
vernor-General in  Council  could  Tio  so.  But  the  question  does  not  arise,  as  it 
is  not  to  any  one  to  whom  he  delegates  the  authority.  Although  there  is  a  re- 
striction placed  on  the  subject  of  legislation,  there  is  no  restriction  as  to  the 
mode  of  making  the  legislation  operative.  If  Parliament  considers  it  conve- 
nient to  dele^jate  authority  to  administrative  officers  to  carry  out  measures,  why 
may  not  the  Governor-General  in  Council  do  so  ?  There  is  the  same  autho- 
rity with  respect  to  unexcepted  subjects  as  there  is  in  Parliament.  [Garth, 
C.J. — His  power  being  derivative,  the  Governor-General  in  Council  has  not  as 
much  power  as  Parliament.]  Discretion  is  given  to  the  Lord  Lieutenant  of 
Ireland.  Is  it  a  bad  law  to  say  that  a  person  of  competent  capacity  shall  de- 
cide a  certain  point  ?  Is  it  a  bad  law  to  appoint  a  law-officer  of  the  Crown  an 
arbitrator,  when  there  are  Common  Law  Courts  and  the  House  of  Lords  to 
which  the  suitor  could  go  ?  [Markby,  J. — Power  deputed  to  the  Lor^  Lieu- 
tenant might  be  said  to  be  unconstitutional  delegation,  but  no  Court  of  law 
could  question  it.  The  more  precise  question  would  arise,  whether  the  dele- 
gation was  ultra  vires  P  The  difference  is  that  which  exists  between  a  sove- 
reign legislature  and  a  derivative  legislature.]  The  question  might  be  as  to 
the  subject,  not  as  to  the  mode  of  legislation.  [Garth,  C.J. — But  can  the 
powers  given  to  the  Governor-General  in  Council  alone  be  transferred  ?]  The 
powers  are  not  transferred ;  all  that  there  is  done  is  that  provision  is  made  how 
those  powers  can  be  brought  into  force.  [Garth,  CJ. — If  the  Lieutenant-Go- 
vernor were  not  to  notify  any  date,  there  would  be  no  law,  criminal  or  civil.]  The 
word  'may'  here  does  not  leave  option  to  the  Lieutenant-Governor.  By  the 
wording,  the  Lieutenant-Governor  is  bound  to  extend  the  Aft,  but  within  an  un- 
specified time.  Having  provided  law  on  a  certain  subject,  the  Aft  gave  power  to 
the  Lieutenant-Governor  to  say  when  it  was  to  come  into  force.  There  is  no 
limitation  as  to  ministerial  duties.  The  time  when  a  tax  shall  be  imposed  is  not 
defined  in  an  Aft,  nor  the  mode  of  operation,  nor  what  kind  of  a  horse,  or  what 
kind  of  a  cart,  shall  be  taxed.  So  long  as  (Jovernor-General  in  Council  keeps 
within  the  subjects  concerning  which  he  is  allowed  to  legislate,  there  can  be  a 
valid  delegation  of  authority.  A  sub-agent  can  bind  the  principal ;  Story  on 
Agency,  14,  Rossiterv,  Trafalgar  Life  Assurance  Association?  Quebec  and  Rich- 

"  I.  L-  R.,  I  Bom.  367 ;  S.  C,  L.  R.,  3  I.  A  ioj^.  *  27  Beav.  377. 
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Mond  Railway  Company  v.  Quinn.^    Matters  wrongly  decided  and  illogicallj 
-  stated  will  be  maintained  if  the  contrary  would  disturb  a  settled  state  of  aScurs — 
Dumpor's  case? 

There  are  a  number  of  Afts  passed  since  1848  under  which  there  has  been 
a  delegation  of  authority.     Among  them  are  the  following :  Afts  XXII.  of  1855  ; 

XIII.  of  1859;  XXV.  of  1861 ;  VI.,  XIV.,  and  XIX.  of  1863  ;  XXII.  of  1864  ; 

XIV,  of  1865  ;  XX.  of  1866  ;  XXIII.  of  1867.     See  Maxwell  on  Statutes,  p.  166. 

The  Standing  Counsel— kdi  XIV.  of  1874  repeals  Aft  XXII.  of  1869. 
[Macpherson,  J.— That  Aft  is  of  no  effect,  see  s.  3.  Mr.  Phillips. — If  the  AA 
is  repealed,  there  is  no  further  necessity  to  argue.]  24  and  25  Vic,  c.  67  (the 
Indian  Councils'  Ad),  conferred  powers  on  the  entirely  new  legislatures  of 
Madras  and  Bombay.  When  this  Ad  was  passed,  former  restrictions  were  got 
rid  of.  16  and  17  Vic,  c  95,  then  in  force,  conferred  on  the  legislature,  after 
making  provision  for  the  appointment  of  certain  additional  members,  powers  of 
making  laws  and  regulations.  24  and  25  Vic,  c.67,  shows  a  desire  to  extend 
the  powers  of  the  legislature.  That  which  it  can,  and  that  which  it  cannot  do, 
are  strictly  defined.  The  fact  that  powers  given  are  expressly  limited  shows  that 
they  wojild  otherwise  be  unlimited.  When  Parliament  passed  this  Ad,  a  long 
series  of  Ads  passed  by  the  Governor-General  was  in  existence.  The  long  list 
of  enactments  bears  very  strongly  on  the  construction  of  this  Ad.  Parliament 
did  not  appear  to  take  away  the  power  which  had  been,  rightly  or  wrongly,  pro- 
fessedly exercised.  The  presumption  is,  that  Parliament  was  cognizant  of  all 
concerning  which  it  legislated.  There  is  then  that  which  amounts  to  legislative 
sanction.  The  Governor-General  in  Council  may  not  have  power  to  give  away 
legislative  powers,  but  it  has  power  to  make  a  law.  The  law  is  to  make  the  Lieu- 
tenant-Governor do  a  certain  act.  He  is  by  statute  an  executive  officer,  and  can 
be  compelled  so  to  act.  [Garth,  C.J. — Then  what  becomes  of  the  discretion  of 
the  Lieutenant-Governor  ?]  If  there  is  an  outbreak,  say  on  the  Punjdb  frontier, 
the  Governor-General  has  power  to  suspend  all  laws  and  leave  districts  at  the  will 
of  a  General.  True  that  would  be  in  a  case  of  emergency,  but  can  a  Court  of 
law  examine  into  motive  ?  Unless  a  construction  can  bear  the  strain  both  ways, 
it  is  not  the  true  one.  Parliament,  in  the  regular  course  of  its  legislation,  confers 
the  duty  on  others  to  make  bye-laws,  or  to  fix  a  time  at  which  a  particular  Ad  shall 
come  into  force.  Parliament  has  never  passed  a  single  word  of  censure  on  the 
Indian  legislature  for  having  adopted  the  same  practice.  By  32  and  33  Vic, 
c  115,  the  Home  Secretary  in  England  was  entrusted  with  the  power  to  license 
hackney-carriages,  and  to  fix  a  scale  of  fares,  a  power  which  it  has  been  decided 
was  validly  conferred  :  Backing  v.  Jones?  The  legislature  is  not  to  contem- 
plate the  remote  contingency  that  power  may  be  conferred  on  an  incapable 
person,  but  must  assume  that  public  officers  will  do  their  duty.  Take  a  muni- 
cipality as  an  illustration:  there  are  certain  acts  which  would  be  accounted  of- 
fences if  committed  within  the  boundaries,  but  not  so  if  without  the  boundaries. 
If  a  general  municipal  law  were  passed,  and  it  was  provided  it  should  only  apply 
to  certain  places  mentioned  in  a  schedule  to  that  Ad,  could  not  a  provision  be 
made  that  the  Ad  be  afterwards  extended  to  other  places  as  they  became  ready 
for  it?  Ads  of  this  kind  were  passed  during  the  mutiny  while  SirB.  Peacock 
was  Legal  Member  of  Council :  see  Ads  VIII.  of  1 857  and  XIV.  of  1857.  (J^^^- 
SON,  J. — The  mutiny  was  an  emergency.]  No  Ad  is  passed  unless  there  is  a 
necessity  for  it,  and  these  were  passed  very  shortly  before  the  passing  of  the 
Indian  Councils'  Ad;  see  Ads  XXVIII.  of  1857;  VI.  and  XX.  of  1858; 
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XX.  of  1859;  19  and  20  Vic,  c.  36.  The  Peace  Preservation  (Ireland)  Ad 
ocHitamed  certain  sections  of  1 1  and  12  Vic,  c  2,  giving  power  to  the  Lord  Lieu-  - 
tenant  to  proclaim  certain  districts.  The  Ad  continued  in  force  until  1870, 
viien  another  Ad  was  passed.  The  matter  was  frequently  agitated,  and  the 
points  well  known  to  the  legislature.  If  there  is  injustice  done  under  an  Ad  of  the 
legislature,  indemnity  might  be  afforded.  Necessity  or  emergency  for  a  measure 
cannot  come  into  question.  It  is  a  question  of  state  to  be  determined  by  the 
Legislative  Council  alone.  If  the  High  Court  can  question  the  policy  of  an 
Ad  of  the  l^^ature,  then  it  can  be  questionecf  by  aoy  Munsif's  Court. 

The  High  Court  sits  under  a  power  conferred  on  Her  Majesty  by  Parlia- 
ment to  establish  it ;  there  is  a  delegation  of  power  when  Courts  of  any  descrip- 
tion change  or  modify  the  practice  of  pleading.  Under  what  authority  are  the 
mlw  issned  ?  There  is  no  authority  contained  in  the  Charter  authorizing  Judges 
to  issue  rules.  [Garth,  CJ.-^There  must  be  power  given  to  Judges  to  make 
rules  to  carry  on  work  and  tor  new  Courts.]  But  a  new  Court  must  follow  the 
ccmimon  law  in  its  procedure.  In  Equity  Courts  in  England  it  is  considered 
necessary  to  give  statutory  power.  [Garth,  C.J. — The  old  system  of  pleading 
had  become  the  law  of  the  land.]  The  practice  of  this  Court  as  of  the  Queen's 
Bench  is  a  law^  the  Court.  When  the  legislature  has  once  commanded,  the 
question  ol  emergency  cannot  be  questioned :  Phillips  v.  Evre}  When  war 
b  imminent,  the  Government  is  charged  by  the  very  necessities  of  the  case  to 
take  measures.  The  executive  is  charged  with  extended  powers.  No  respon- 
sibility is  token  away  if  a  minister  ad  in  a  manner  which,  under  ordinary  circum- 
stances, would  be  illegal ;  he  at  once  becomes  responsible  to  the  tribunal  of 
the  country.  The  authority  ^ven  to  the  Lieutenant-Governor  was  not  delegated 
authority,  but  derivative.  By  Ad  XXXVII.  of  1855,  "the  Sonthal  Pergun- 
nah's  Ad,"  the  jurisdiction  of  the  Sudder  Court  was  taken  away.  The  follow- 
ing case  and  Ads  were  also  quoted :  Leverson  v.  Queen  ;*  and  Ads  XIV.,  XXIL, 
and  XXIII.  of  1836;  XVI.  and  XXVI.  of  1837,  as  to  the  course  of  practice. 

Mr.  Phillips  for  the  prisoners. — ^The  questions  to  be  argued  are;  (i)  Has 
tlie  power  been  validly  deputed  to  the  Lieutenant-Governor,  f  .^.,  is  the  Lteute- 
B&nt-Govemor  validly  authorized  ?  (2)  Has  the  Governor-General  in  Council  the 
power  which  he  here  delegates  ?•  Unless  the  Lieutenant-Governor  has  been 
uttliorized  by  the  Imperial  legislature,  he  has  not  been  validly  authorized. 
Putianient  has  shown,  by  giving  express  powers,  not  only  that  the  power  of  the 
Govemor-General  in  Council  is  strictly  limited  by  the  Ads,  but  that  the  power 
ol  delegation  claimed  had  not  been  given ;  see  24  and  25  Vic,  c.  67 ;  s.  6  (3 
and  4  Will.  IV.,  c.  85,  s.  70)  8,  17,  18,  23  ;  24  and  25  Vic,  c  104,  s.  18  ;  28 
Vic,  c  15,  s.  5.  Parliament  has  not  created  a  legislature  like  itself ;  it  has 
fxAj  given  certain  persons  a  certain  limited  power  of  making  laws.  Even  a 
Cok>nial  legislature  like  itself  has  not  all  its  powers  as  incident,  and  in  fact  has 
only  the  powers  conferred  :  Doyle  v.  Falconer  '^  Fenton  v.  Hampton^  [Garth, 
CJ. — The  cases  decide  that  inherent  privileges  were  not  vested,  but  assume 
sipreme  legislative  power.]  True,  but  of  a  limited  kind.  It  is  not  contended 
that  within  limits  it  has  not  supreme  power.  It  lies  on  the  Crown  to  show  what 
power  is  vested  in  the  legislative  assembly.  The  contention  on  the  part  of  the 
Crown  is,  that  since  die  English  Parliament  delegates  authority,  the  Govemor- 
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1877.  General  in  Conncil  has  the  same  power ;  then  the  Lieutenant-Governor  also 
will  have  power  to  delegate  the  authority  given  to  him  to  another.  S.  6,  Indian 
G>uncils'  Ad,  gives  certain  powers ;  it  shows  that  the  Conncil  had  not  those 
powers,  and  Uiat  a  section  giving  them  was  thoaght  to  be  necessary,  and  this 
expressly  excepts  the  making  of  laws  and  regulations.  The  power  in  a  legis- 
lature with  affirmative  powers  is  not  beyond  that  which  is  expressly  given  ;  as 
an  incident,  the  power  to  the  Lieutenant-Govemer  to  extend  an  Aft  is  not  in- 
cluded. A  power  derived  from  Imperial  Parliament  is  limited  by  the  Aft  giving 
power.  Therefore,  unless  some  authority  be  shown,  the  Legislative  Council 
has  not  the  power  claimed  by  it.  The  Lieutenant-Governor  has  not  the  power 
to  call  a  dead  Ad  into  life.  The  Lieutenant-Governor  is  deputed  to  exercise 
legislative  discretion  to  the  extent  of  seeing  whether  or  not  this  law,  or  which 
portion  of  it,  should  be  applied.  The  wisdom  or  propriety  of  a  measure  is  not 
questioned,  but  the  authority  of  the  Governor-General  in  Council :  The  English 
Parliament  itself  was  not  at  one  time  supreme :  Sedgwick  on  Statutory  and 
Constitutional  Law,  p.  123.  It  is  the  Governor-General  in  Council  who  has 
authority  to  make  laws  and  regulations,  but  here  it  is  not  the  Governor-General 
in  Council  who  has  been  legislating.  It  is  the  Lieutenant-Governor  who  has 
exercised  legislative  functions.  Ministerial  functions  can  be  distinguished  from 
legislative  functions,  which  consist  in  the  legislative  consideration  of  what  Is 
necessary.  The  Governor-General  in  Council  has  deprived  himself  of  this 
power,  and  has  conferred  it  on  the  Lieutenant-Governor.  Jurisdiction  existed 
in  the  Supreme  Court  which  was  transferred  to  the  High  Court.  Then  by  an 
order  of  the  Lieutenant-Governor  the  whole  jurisdiction  of  this  Court  may  be 
withdrawn  leaving  the  learned  Judges  drawing  their  salaries  but  as  nonentities. 
There  are  consequences  as  serious  in  holding  this  to  be  a  valid  Act  as  there  may 
be  in  holding  it  to  be  invalid.  [Pontifex,  J. — ^Jurisdiction  was  given  by  the 
High  Court  Charter ;  the  Governor-General  could  not  take  away  that  jurisdiction.] 
The  greater  his  power,  the  more  necessary  to  secure  the  exercise  of  it  by  himselL 
The  High  Court,  which  was  created  by  the  same  power,  and  which  may  deter- 
mine whether  he  has  validly  abolished  all  law,  cannot  be  abolished  by  him. 
Absence  of  express  cpndemnation  cannot  be  construed  as  sanction  by  Parlia- 
ment of  an  illegal  cause.  The  Parliament  is  presumed  to  have  before  it  only 
their  own  statutes  in  pari  mater  id — Maxwell  on  Statutes,  pp.  27  and  28 ;  but 
not  all  the  Indian  Acts  which  show  an  excess  of  power.  No  case  goes  as  far 
as  is  required.  As  to  Leverson  v.  Queen}  see  the  report,  p.  404.  This  would 
give  greater  force  to  the  user  than  to  a  preamble :  Market  Harhoro  Trustees  v. 
The  Kettering  Highway  Board?  Wilsons.  Knubley,^  This  Act,  XXIL  of  1869, 
cannot  be  upheld  at  all,  unless  the  whole  is  valid.  The  Civil  Procedure  Code 
was  hastened  as  to  its  operation  with  respect  to  provisions  which  were  Xo  have 
come  into  force.  The  general  municipal  enactment  would  merely  bring  more 
persons  into  the  community,  the  law  existing  all  the  while. 

The  Standing  Counsel  in  reply. — ^The  Governor-General  in  Council  can 
take  away  the  jurisdiction  of  the  High  Court,  and  can  create  a  jurisdiction  iden- 
tical to  that  taken  away.  [Markbt,  J. — ^Then  the  High  Court  of  Madras  might 
have  conferred  on  it  jurisdiction  over  the  Jynteeah  and  Cossyah  Hills.]  It  is 
prohibited  by  the  provisions  of  an  Act  which  it  cannot  touch  by  express  provi* 
sion;  see  24  and  25  Vic,  c.  67,  s.  23.  [Garth,  C.J. — Some  members  of  the 
legislature  might  think  it  necessary  to  constitute  new  Courts  more  subordinate 
to  the  legislature  than  they  are  now.]  No  great  or  high  power  can  be  con- 
ferred without  opportunity  of  abuse,  but  the  check  would  be  rapid  enough  to 
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stop  injury.   If  the  legislature  of  a  colony,  being  a  supreme  legislature,  thought 
fit  to  pass  a  law  enabling  to  commit  for  contempt,  it  could  do  so.     Mr.  Evans  " 
IS  amicus  curice  referred  to  Rutter  v.  Chapman}  and  Grant  on  Corporations, 

p.  80.]  *^ 

Cur.  adv,  vult. 

The  following  judgments  were  delivered  by  the  Full  Bench : — 

Marks Y,  J. — Two  persons,  Burah  and  Book  Singh,  have  been  convicted 
on  a  charge  of  murder  by  the  Deputy  Commissioner  of  the  Cossyah  and  Jyn- 
teeah  Hills^  and  sentenced  to  death.  The  sentence  was  commuted  to  trans- 
portation for  life  by  the  Chief  Commissioner  of  Assam  on  the  23rd  April  187&. 

On  the  9th  July  1876,  the  officer  in  charge  of  the  Kamrup  Jail  forwarded 
to  this  Court  petitions  of  appeal  from  these  prisoners,  unaccompanied  by  copies 
of  the  judgment. 

The  first  question  which  arises  in  the  case  is,  whether  the  High  Court  has 
any  power  to  entertain  these  applications ;  and  this  question  is  one  of  so  much 
hnportance  that  it  has  been  referred  to  a  Full  Bench,  and  has  been  on  two 
occasions  veiy  fully  argued. 

The  Cossyah  and  Jynteeah  Hills  comprise  a  considerable  tract  of  country 
on  the  eastern  frontier  of  Bengal,  and  they  contain  a  population  which,  in  1862, 
was  estimated  at  120,000.  The  Jynteeah  Hills  were  formerly  under  the  inde- 
pendent Rajah  of  Jynteeah.  The  Cossyah  Hills  were  divided  into  a  number 
of  smaller  districts  under  different  rulers.  Of  the  twenty-five  Cossyah  states, 
five  used  commonly  to  be  called  "  semi-independent,"  and  the  remaining  twenty 
"  dependent."  It  is  not  very  clear  how  this  division  was  arrived  at,  and  it  pro- 
bably has  never  been  accurately  ascertained  what  part  of  the  Cossyah  Hills  is, 
and  what  is  not,  British  territory.  But  by  far  the  greater  portion  has  long 
been  subject  to  our  Government,  and  is  therefore  (21  and  22  Vic,  c.  106,  s.  i) 
included  in  British  India. 

Prior  to  1854,  there  was  a  Political  Agent  of  the  Cossyah  Hills,  who  exer- 
cised the  usual  powers  of  a  Political  Agent  with  regard  to  so  much  of  the  territory 
as  was  under  chiefs  who  were  treated  as  independent ;  but  he  also  held  general 
powers  for  the  administration  of  justice  in  those  portions  of  the  territory  which 
had  ceased  to  be  independent.  Probably,  in  practice,  the  difference  was  of 
no  very  great  importance,  the  chiefs  being  all  too  insignificant  to  assert  any 
independent  authority.  This  officer  was  in  command  of  the  Sylhet  Light  In- 
fantry, and  he  acted  also  as  the  Political  A^ent  in  respect  of  Jynteeah,  which, 
up  to  the  period  of  the  Burmese  War  in  1824,  was  independent.  During  that 
war  the  Jynteeah  territory  was  taken  under  the  protection  of  the  British,  and 
the  Rajah  acknowledged  his  allegiance.  In  1835  the  reigning  Rajah  was  de- 
posed for  an  act  of  cruelty,  and  his  territory  was  annexed.  From  the  date  of 
this  annexation  the  Political  Agent  of  the  Cossyah  Hills  seems  to  have  exer- 
cised the  same  functions  with  regard  to  Jynteeah,  as  he  had  hitherto  exercised 
in  respect  of  the  annexed  portions  of  the  Cossyah  Hills.  But  he  still  continu- 
ed to  bear  the  somewhat  Inappropriate  designation  of  Political  Agent  of  the 
CoGsyah  Hills. 

In  the  year  1835,  an  Act  was  passed  (Act  VI.  of  1835),  by  which  the 
functionaries  in  political  charge  of  the  "  Cossyah  Hills  "  were  placed  under 
the  confrol  and  superintendence,  in  criminal  matters,  of  the  Court  of  Nizamut 
Adawlnt.     From  the  records  of  this  Court  it  appears  that,  on  the  i6th  June 
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1B35,  the  Court  informed  the  Government  of  Bengal  that  the  Political  Agent  of 
.  the  Cossyah  Hills  had  submitted  returns  of  criminal  business  for  Jynteeah  also. 
The  Government  replied  that  the  Jynteeah  territory  was  taken  possession  of 
on  the  15th  of  March,  whilst  the  Act  was  passed  on  the  13th,  and  that,  if  the 
Court  thought  that  this  did  not  constitute  any  objection  to  their  doing  so,  the 
Government  saw  no  objection  to  the  Court  exercising  jurisdiction  in  Jynteeah, 
which  was  accordingly  authorized.  The  Court  replied  accepting  the  jurisdic- 
tion in  Jynteeah  from  the  date  of  the  Act.  The  arrangement  of  the  duties  of 
the  Political  Agent  of  the  Cossyah  Hills  remained,  as  above  stated,  until  1854, 
when  an  order  was  issued  by  the  Governor  of  Bengal  (ist  March  1854)  to  the 
Commissioner  of  Assam,  communicating  his  determination  to  separate  the 
civil  functions  of  the  Political  Agent  in  the  Cossyah  Hills  from  the  command 
of  the  Sylhet  Light  Infantry,  and  to  vest  the  former  in  an  Assistant  Commis- 
sioner, subordinate  to  the  Commissioner  of  Assam,  "  precisely  on  the  same 
footing  as  the  other  principal  assistants  in  the  Province  of  Assam."  The  or- 
der also  intimates  that  the  officer  to  be  appointed  would  be  called  "  Principal 
Assistant  in  charge  of  the  Cossyah  and  Jynteeah  Hills."  From  that  time  the 
Cossyah  and  Jynteeah  Hills,  though  never  formally  annexed  to  the  district  of 
Assam,  seem  to  have  been  treated  as  part  of  Assam.  All  the  criminal  appeals 
which  in  Regulation  Provinces  would  go  to  the  Sessions  Judge  went  to  the 
Deputy  Commissioner  of  Assam,  and  were  apparently  disposed  of  by  him  in 
the  same  manner  as  any  other  criminal  appeals  in  Assam. 

In  the  year  186 1,  the  jurisdiction  which  had  been  exercised  by  the  Niza- 
mut  Adawlut  was  transferred  to  the  High  Court  upon  its  creation  by  Her  Ma- 
jesty's Letters  Patent.  The  Code  of  Criminal  Procedure  was  extended  to 
Assam  by  a  notification  of  the  Lieutenant-Governor  of  Bengal  published  in 
the  Gazette  of  16th  November  1862,  and  though  never  expressly  extended 
(as  far  as  I  have  discovered)  to  the  Cossyah  and  Jynteeah  Hills,  it  was  consi- 
dered to  be  in  force  in  that  district  without  any  further  notification ;  and  this 
it  would  be,  if  the  view  that  this  district  was  made  a  part  of  Assam  were  cor- 
rect. 

In  the  year  1866,  the  Assistant  Commissioner  convicted  a  prisoner,  named 
U.  Don  Dolloi,  of,  an  offence  under  s.  504  of  the  Indian  Penal  Code,  and 
bound  him  over  to  keep  the  peace  for  one  year  after  his  release.  On  appeal 
to  the  Deputy  Commissioner  of  the  Cossyah  and  Jynteeah  Hills,  that  officer 
confirmed  the  order ;  but  this  Court,  upon  a  petition  presented  by  the  accus- 
ed, altered  the  period  for  which  the  party  was  bound  over. 

In  the  year  1869,  the  Deputy  Commissioner  of  the  Cossyah  and  Jynteeah 
Hills  referred  a  sentence  of  death  for  confirmation  by  this  Court  under  s.  380 
of  the  Code  of  Criminal  Procedure.  The  sentence  was  confirmed,  and  the 
prisoner  was  hanged. 

Under  these  circumstances,  there  can  be  no  doubt  that  this  Court  had  at 
one  time  jurisdiction  in  the  Cossyah  and  Jynteeah  Hills.  The  only  question 
therefore  is,  whether  this  jurisdiction  has  been  taken  away,  and  this  renders  it 
necessary  to  consider  the  recent  legislation  with  regard  to  these  districts. 

By  s.  4  of  Act  XXII.  of  1869  (which  is  called  the  "  Garo  Hills  Act ")  the 
Garo  Hills  are  removed  "  from  the  jurisdiction  of  the  Courts  of  Civil  and  Cri- 
minal Judicature,  and  from  the  control  of  the  offices  of  revenue  constituted 
by  the  regulations  of  the  Bengal  Code,  and  the  Acts  passed  by  the  legislature 
now  or  heretofore  established  in  British  India,  as  well  as  from  the  law  pre- 
scribed for  the  said  Courts  and  offices  by  the  Regulations  and  Acts  aforesaid;" 
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and  it  is  provided  that  "  no  Act  hereafter  passed  by  the  Council  of  the  Go- 
vernor-Generalfor  making  Laws  and  Regulations  shall  be  deemed  to  extend  " 
to  any  part  of  the  said  territory  unless  the  same  be  specially  named  therein." 
By  s.  5  "  the  administration  of  civil  and  criminal  justice,  and  the  superintend- 
ence of  the  settlement  and  realization  of  the  public  revenue,  and  of  all  mat- 
ters relating  to  rent  within  the  said  territory,  are  vested  in  such  officers  as  the 
said  Lieutenant-Governor  may,  for  the  purpose  of  tribunals  of  first  instance, 
or  of  reference  and  appeal,  from  time  to  time  appoint ;"  and  the  officers  so  ap- 
pointed are,  in  the  administration  of  justice,  to  "  be  subject  to  the  direction 
and  control  of  the  said  Lieutenant-Governor,  and  be  guided  by  such  instruc- 
tions as  he  may  from  time  to  time  issue." 

By  s.  9  the  Lieutenant-Governor  is  empowered  to  extend  all  or  any  of  the 
-provisions  of  this  Act  to  the  Cossyah  and  Jynteeah  Hills. 

By  a  notification  in  the  Calcutta  Gazette  of  14th  October  1871,  the  Lieu- 
tenant-Governor did  extend  the  provisions  of  this  Act  to  the  Cossyah  and  Jyn- 
teeah Hills ;  and  he  also  directed  that  the  Commissioner  of  Assam  should  ex- 
ercise the  powers  of  the  High  Court  in  the  civil  and  criminal  cases  triable  in 
the  Courts  of  that  district.  Oa  the  30th  July  1872,  rules  were  issued  by  the 
Ljeutenant-Governor,  under  ss.  5  and  9  of  Act  XXIL  of  1869,  for  the  admi- 
nistration of  justice  and  police  in  the  Cossyah  and  Jynteeah  Hills,  in  which 
no  allusion  is  made  to  the  High  Court. 

Shortly  after  this,  another  power,  which  had  been  conferred  by  Parlia- 
ment upon  the  Governor-General  in  Council,  was  called  into  action  with  re- 
ference to  these  districts.  By  proclamation  of  the  6th  February  1874  (see 
Gazette  of  India  of  7th  February),  in  exercise  of  the  powers  conferred  by  s.  3 
of  Statute  17  &  18  Vic,  c.  tj,  the  Governor-General  in  Council  took  some 
districts  (now  forming  *  Assam,'  and  including  the  Cossyah  and  Jynteeah 
Hills)  under  his  immediate  authority  and  management,  which  districts  were 
till  then  under  the  Lieutenant-Governor  of  Bengal.  On  the  same  day,  by 
another  proclamation,  the  Governor-General  in  Council  constituted  Assam  a 
Chief  Commissionership. 

By  Act  Vin.  of  1874,  after  a  recital  that  the  Cossyah  and  Jynteeah  Hills 
had  been  taken  under  the  direct  management  of  the  Governor-General  in 
Council,  and  had  been  made  part  of  the  Chief  Commissionership  of  Assam, 
all  the  powers  then  vested  in  the  Lieutenant-Governor  of  Bengal  were  (s.  i) 
transferre(}  to  the  Governor-General  in  Council,  and  the  Governor-General  in. 
Council  was  empowered. (s.  2)  to  delegate  to  the  Chief  Commissioner  all  or 
any  of  the  said  powers,  or  to  withdraw  the  said  powers. 

By  Act  XIV.  of  1874,  in  which  the  Cossyah  and  Jynteeah  Hills  are  spe- 
cially named.  Act  XXII.  of  1869  is  repealed,  and  the  Local  Government  is 
empowered  (s.  6)  to  appoint  officers  to  administer  criminal  and  civil  justice 
and  to  regulate  the  procedure  of  officers  so  appointed,  but  not  so  as  to  restrict 
the  operation  of  any  enactment  for  the  time  being  in  force  in  any  of  the  said 
districts.  And  it  is  also  declared  (s.  7)  that  all  rules  theretofore  prescribed  for 
the  guidance  of  officers  "  for  all  or  any  of  the  purposes  mentioned  in  s.  6,  and 
in  force  at  the  time  of  the  passing  of  this  Act,  shall  continue  to  be  in  force 
unless  and  until  otherwise  directed."  This  Act,  however,  has  not  yet  come 
into  force  in  those  hills,  because  as  yet  no  notification  under  s.  3  has  been 
published. 

By  notification  of  the  i6th  April  1874  (see  Gazette  of  India,  April  i8th), 
the  Governor-General  in  Council,  under  s.  5  of  Act  XXII.  of  1869,  made  cer- 
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tarn  alterations  in  the  rules  for  the  Cossyah  and  Jynteeah  Hills  published  un- 
der the  notification  of  July  30th,  1872,  by  the  Lieutenant-Governor  of  Bengal, 
and  republished  the  rules.  In  these  rules  no  mention  is  made  of  the  High 
Court. 

It  thus  appears  that  the  jurisdiction  of  the  High  Court  was  certainly  in 
existence  until  the  passing  of  Act  XXII.  of  1869.  The  question  then  is,  has 
this  jurisdiction  ceased  by  reason  of  that  Act,  or  by  reason  of  anything  done 
by  any  person  under  that  Act  ?  For  the  prisoners  it  is  contended  (i)  that  the 
jurisdiction  of  the  High  Court  as  established  by  Parliament  cannot  be  wholly 
abolished  by  any  authority  in  this  country  whatsoever ;  (2)  that  if  there  be  any 
authority  which  can  abolish  the  jurisdiction  of  the  High  Court,  it  is  only  the 
Governor-General  in  Council  exercising  legislative  powers  at  a  meeting  for 
the  purpose  of  making  laws  and  regulations  who  can  do  this ;  and  that  in  this 
case  the  assumed  abolition  was  not  by  this  authority,  but  by  the  Lieutenant- 
Governor  of  Bengal  acting  under  the  powers  given  to  him  by  Act  XXII.  of 
1869,  which  powers,  it  is  contended,  were  not  validly  conferred. 

With  regard  to  the  first  question,  the  jurisdiction  of  this  Court  in  the  Cos- 
syah and  Jynteeah  Hills  was  a  jurisdiction  vested  in  the  Nizamut  Adawlut  at 
the  time  of  its  abolition,  and  it  thus  falls  within  the  2nd  clause  of  s.  9  of  the 
24  and  25  Vic,  c.  104.  It  is,  therefore,  in  my  opinion,  expressly  made  subject 
by  that  clause  to  the  legislative  powers  of  the  Governor-General  of  India  in 
Council,  or  (to  use  a  phrase  which  is  more  convenient)  to  the  Legislative  Coun- 
cil of  India. 

I  have  given  fully  my  reasons  for  this  construction  of  the  High  Courts' 
Act  in  In  the  matter  of  the  Petition  of  Syed  Feda  Hossein}  to  which  reasons 
I  still  adhere,  and  in  which  I  understand  the  other  members  of  the  Full  Bench 
substantially  concur. 

It  is  necessary,  therefore,  to  consider  the  second  objection  taken  on  behalf 
of  the  prisoner.  This  objection  is  met  by  the  Crown  in  three  different  ways  : — 
First,  it  is  said  that  the  Act  of  1869  does  itself  actually  take  away  the  jurisdic- 
tion of  this  Court.  Secondly,  that  even  if  it  does  not  do  so,  it  evinces  a  final 
determination  of  the  legislative  authority  that  this  jurisdiction  shall  be  taken 
away,  and  that  it  only  leaves  it  to  the  Lieutenant-Governor  to  fix  the  exact  date 
of  the  Act  coming  into  operation;  no  discretion  being  vested  in  him  as  to 
whether  the  Act  shall  come  into  operation  or  not.  Thirdly,  thafeven  if  the 
Lieutenant-Governor  be  vested  with  a  discretion  to  determine  whether  or  no  the 
jurisdiction  of  this  Court  shall  be  taken  away,  still  there  is  nothmg  which  ren- 
ders such  a  delegation  of  authority  illegal. 

The  first  and  second  of  the  three  propositions  put  forward  on  the  part  of  the 
Crown  depend  upon  what  is  the  true  construction  of  Act  XXII.  of  1869.  The 
Act  is  a  very  peculiar  one.  It  recites  that  "  it  is  expedient  to  remove  the  Garo 
Hills  from  the  jurisdiction  of  the  Civil,  Criminal,  and  Revenue  Courts  and 
ofiices  established  under  the  general  Regulations  and  Acts,  and  to  provide  for 
the  administration  of  justice  and  the  collection  of  revenue  in  the  said  territor}'." 
The  Act  is  to  be  called  "The  Garo  Hills  Act,  1869,"  ^"^  ^^  is  to  come  into 
operation  "  on  such  day  as  the  Lieutenant-Governor  of  Bengal  shall  by  noti- 
fication in  the  Calcutta  Gazette  direct."  Then  by  s.  3,  *•  on  and  after  such  day," 
that  is  to  say,  when  the  Act  comes  into  operation  in  the  Garo  Hills,  Act  VI. 
1835,  so  far  as  it  relates  to  the  Cossyah  Hills,  is  to  be  repealed.    Then  ss.  4  to 
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8  deal  exclusively  with  the  Garo  Hills,  and  s.  9  gives  the  power  already 
adverted  to,  to  extend  all  or  any  of  the  provisions  of  the  Act  to  the  Jynteeah  • 
Hills,  the  Naga  Hills,  and  to  such  portion  of  the  Cossyah  Hills  as  for  the  time 
being  forms  part  of  British  India.  It  is  contended  that  s.  3,  which  relates  to 
the  repeal  of  Act  VI.  of  1835,  came  into  operation,  so  far  as  regards  the  Cossyah 
Hills,  when  the  Lieutenant-Governor  brought  the  Act  into  operation  in  the 
Garo  Hills;  that  there  was  no  discretion  left  as  to  bringing  the  Act  into  opera- 
tion In  the  Garo  Hills,  and  that  by  the  repeal  of  Act  VI.  of  1835  the  jurisdic- 
tion of  this  Court,  as  created  by  that  Act,  was  destroyed.  Assuming,  for  the 
present^  the  correctness  of  the  other  parts  of  this  argument,  still,  in  my  opinion, 
the  last  proposition  is  incorrect.  When  Act  XXII.  of  1869  was  passed,  the 
JBrisdiction  of  this  Court  in  the  Cossyah  Hills  in  no  wise  depended  upon  Act 
VI.  of  1835.  It  depended  upon  the  24  and  25  Vic,  c.  104,  s.  9.  Act  VI.  of 
1835,  in  so  ^^^  ^  ^^  conferred  jurisdiction  upon  this  Court,  was  wholly  obsolete. 
Moreover,  as  already  shown,  the  jurisdiction  of  the  Nizamut  Adawlut  was,  after 
some  discussion,  extended  to  both  the  Cossyah  and  Jynteeah  Hills,  and  the 
jonsdiction  of  the  High  Court,  which  is  co-extensive,  has  been  exercised  in 
both  tracts  accordingly.  But  s.  3  of  Act  XXII.  of  1869  is  expressly  con- 
fined to  the  Cossyah  Hills.  The  result,  therefore,  of  this  construction  of  Act 
XXII.  of  1869  would  be  that,  whilst  it  takes  away  our  jurisdiction  in  the  Cossyah 
Hills,  it  leaves  it  in  the  Jynteeah  Hills.  This  is  very  improbable.  Ever  since 
the  year  1835  both  these  tracts  have  been  under  one  administration  forming 
the  district  of  one  Deputy  Commissioner.  The  reason  why  the  legislature  was 
desiroas  to  get  rid  of  the  Act  of  1835,  at  all  events,  is  not  perhaps  at  first  sight 
quite  obvious.  But  it  was,  I  believe,  as  follows : — As  to  that  large  portion  of  the 
Cossyah  Hills  which  lies  within  British  territory,  the  Act  -was,  as  I  have  said 
before,  obsolete.  As  to  any  small  portion  of  the  Cossyah  Hills,  if  there  should 
be  any,  which  might  be  considered  as  not  within  British  territory,  the  Act, 
though  in  terms  applicable  thereto,  could  not  be  enforced.  It  was,  therefore, 
an  Act  which  it  was  proper  to  repeal  so  far  as  the  Cossyah  Hills  were  concerned, 
whether  our  jurisdiction  remained  or  not.  I  am,  therefore,  clearly  of  opinion, 
notwithstanding  the  reference  to  the  Cossyah  Hills  in  s.  3  and  the  repeal  of  Act 
VI.  of  1835,  that  the  Act  of  1869  does  not  itself  take  away  the  jurisdiction  of 
the  High  Court  either  in  the  Cossyah  or  in  the  Jynteeah  Hills. 

Nor  do  I  think  that  the  Act,  taken  as  a  whole,  evinces  a  final  determina- 
tion on  the  part  of  the  legislature  that  the  jurisdiction  of  the  High  Court  shall 
be  taken  away.  I  will  assume  that,  if  it  did  so,  there  would  be  then  nothing 
to  prevent  the  operation  of  the  Act.  I  will  assume  that  the  operation  of  an 
Act  complete  in  all  its  parts  may  be  suspended  by  the  legislature  until  some- 
thing is  done  by  an  oflScer  of  Government.  This  might  be  considered  merely 
as  a  method  of  promulgation,  and  not  as  any  delegation  of  authority  at  all.  It 
would  be  the  same  as  if  the  Act  had  been  directed  to  come  into  operation  on  its 
being  printed  at  length  in  the  Calcutta  Gazette.  If,  therefore,  this  be  the  true 
construction  of  the  Act,  I  am  not  prepared,  as  at  present  advised,  to  say  that  it 
could  not  operate.  As  regards  the  Garo  Hills,  the  Act  (always  excepting  s.  8, 
which  presents  special  difiiculties  of  its  own  which  I  need  not  now  consider)  may, 
I  think,  bear  this  construction.  But  as  regards  the  Cossyah  and  Jynteeah  Hills, 
the  Act  cannot,  I  think,  be  so  construed.  The  frame  of  the  Act  as  to  the  Garo 
Hills  and  as  to  the  Cossyah  and  Jynteeah  Hills  is  entirely  diflFerent.  If  the 
legislature  had  had  the  same  final  intentions  as  to  removing  the  Cossyah  and 
Jjmteeah  Hills  from  the  jurisdiction  of  the  ordinary  Courts  as  it  may,  I  think, 
notwithstanding  s.  2,  be  considered  to  have  had  in  respect  of  the  Garo  Hills, 
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the  preamble  of  the  Act  would  not  have  been  limited  to  declarino:  the  expedi- 
ency of  removing  the  Garo  Hills  only  from  the  jurisdiction  of  those  Courts. 
It  would  have  declared  the  expediency  of  removing  the  Cossyah  and  Jynteeah 
Hills  also.  It  is  true  that  the  preamble  of.  an  Act  cannot  limit  the  express 
words.  But  here  the  express  words  are  in  accordance  with  the  preamble.  The 
power  to  bring  the  Act  into  operation  generally  is  conferred  by  s.  2.  The  power 
to  extend  the  Act  to  the  Cossyah  and  Jynteeah  Hills  is  given  quite  separately 
and  in  different  language  by  s.  9  ;  and  it  is  not  a  power  to  extend  the  Act  simply, 
but  to  extend  "  all  or  any "  of  the  provisions  of  the  Act.  The  Lieutenant- 
Governor  might,  for  example,  have  applied  ss.  6  and  7  to  the  Cossyah  and 
Jynteeah  Hills,  but  not  s.  4,  in  which  case  our  jurisdiction  would  have  remain- 
ed as  before.  It  cannot,  I  think,  be  said  that  a  power  of  extension  so  conferred 
makes  the  Lieutenant-Governor  the  mere  ministerial  officer  who  is  to  promul- 
gate the  Act.  It  vests  in  the  Lieutenant-Governor  a  double  discretion :  first, 
whether  the  Act  shall  come  into  operation  in  the  Cossyah  and  Jynteeah  Hills 
at  all ;  and  secondly,  if  so,  what  portion  of  it  shall  there  operate.  I  do  not  mean 
to  say  that  this  is  all  the  discretion  vested  by  the  Act  in  the  Lieutenant-Governor. 
He  may  by  s.  8  apply  or  not  apply  to  these  territories  all  or  any  portion  of  any 
law  applicable  to  other  parts  of  Bengal.  But  this  portion  of  the  Act  is  not  now 
immediately  before  us.  I  am  at  present  only  considering  s.  9,  and  what  discre- 
tion that  section  leaves  to  the  Lieutenant-Governor  as  to  the  application  to  the 
Cossyah  and  Jynteeah  Hills  of  s.  4.  Reading  s.  9  by  itself,  the  discretion  appears 
to  me  to  be  absolute.  Reading  the  whole  Act,  I  can  find  no  words  which  can 
carry  any  futher  inference  than  this — that  the  Legislative  Council,  when  it 
determined  it  to  be  expedient  to  remove  the  Garo  Hills  from  the  jurisdiction 
of  the  ordinary  Courts,  at  the  same  time  contemplated  the  possibility  of  its  being 
expedient  to  remove  the  Cossyah  and  Jynteeah  Hills  from  this  jurisdiction  also. 
But  this  they  left  an  entirely  open  question  to  be  decided  by  the  Lieutenant- 
Governor  of  Bengal. 

It  is  not,  of  course,  in  any  way  necessary  now  to  establish  that  there  is  no 
legislative  discretion  left  to  the  Lieutenant-Governor  as  to  the  application  of  this 
Act  to  the  Garo  Hills.  But  it  is,  I  think,  desirable  to  show  that  the  discretion 
(if  any)  under  s.  2,  and  the  discretion  under  s.  9,  are  wholly  different  both  in 
kind  and  degree.  For  this  purpose  we  may  consider  the  matter  in  this  way. 
It  is  just  possible  to  conceive  that  the  Lieutenant-Governor  of  Bengal  might 
not  choose  to  issue  the  notification  under  s.  2,  and  that  the  Governor-General  in 
Council  might  not  choose  to  compel  him  to  do  so.  The  legislature  would  then 
have  been  helpless ;  the  Act  would  never  have  come  into  operation  at  all ;  it 
would  have  wholly  miscarried ;  and  the  intention  of  the  legislature  would  have 
been  defeated.  But  would  the  intention  of  the  legislature  have  been  defeated 
if  the  Lieutenant-Governor  had  given  the  notification  under  s.  2,  and  had  not 
extended  s.  4  of  the  Act  to  the  Cossyah  and  Jynteeah  Hills  ?  I  think  not.  In 
the  one  case  the  legislature  counted  on  the  action  of  the  Lieutenant-Governor 
as  a  certainty ;  in  the  other  case,  they  left  him  to  act  or  not  as  he  pleased.  Then 
again,  the  moment  the  Act  came  into  operation  by  the  issuing  of  the  notifica- 
tion under  s.  2,  the  jurisdiction  of  the  ordinary  Courts  in  the  Garo  Hills  was 
destroyed  by  the  imperative  words  of  s.  4.  But  even  when  the  Act  had  been 
thus  brought  into  operation,  there  is  still  not  a  single  imperative  word  appli- 
cable to  the  Cossyah  and  Jynteeah  Hills  at  all.  Even  then  it  is  only  said  Uiat 
the  Lieutenant-Governor  "  may  from  time  to  time  extend  "  to  certain  districts 
"  all  or  any  of  the  provisions  6f  the  Act."  What  ground  is  there  for  saying  that 
the  intention  of  the  legislature  would  have  been  defeated  if  the  Lieutenant- 
Governor  had  declined  to  exercise  any  portion  of  these  powers  ? 
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Another  way  of  looking  at  s.  9  was  suggested  in  the  course  of  the  argu- 
ment. It  was  said  that  s.  9  might  be  looked  at  merely  as  dealing  with  a " 
question  of  boundaries;  that  all  the  districts  mentioned  in  the  Act,  the  Garo 
Hills,  the  Cossyah  and  Jynteeah  Hills,  and  the  Naga  Hills,  were  contermi- 
nous, and  that  in  such  wild  and  barbarous  districts  as  these  it  would  be  impos- 
sible for  the  lagislature  to  fix  the  exact  limits  of  the  application  of  the  Act.  I 
think  this  suggestion  does  not  accord  with  either  the  geographical  or  the 
historical  facts.  Although  the  Garo  Hills,  and  the  Cossyah  and  Jynteeah  Hills, 
and  the  Naga  Hills,  are  contiguous,  they  are  three  entirely  separate  districts. 
The  Garo  Hills  belong  to  the  Commissionership  of  Cooch  Behar,  the  Cossyah 
and  Jynteeah  Hills  and  the  Naga  Hills  to  the  Commissionership  of  Assam. 
The  boundary  between  the  Garo  Hills,  the  Cossyah  and  Jynteeah  Hills,  and 
the  Naga  Hills,  is  generally  well  defined.  In  point  of  size  the  three  districts 
are  about  equal,  the  Cossyah  and  Jynteeah  Hills  being  rather  the  largest.  The 
policy  of  the  Government  has  always  been  to  keep  the  Garo  Hills  out  of 
the  jurisdiction  of  the  regular  Courts,  and  these  Courts  have  never  established 
their  jurisdiction  in  that  district.  On  the  other  hand,  the  policy  as  to  the 
Cossyah  and  Jynteeah  Hills  was  to  bring  them  under  the  ordinary  jurisdiction 
of  the  Courts ;  and  this  jurisdiction  was  fully  established  and  in  action  with- 
out inconvenience  from  1835  up  to  1871.  The  Garos  are  said  to  be  wild 
and  barbarous  tribes,  whom  the  Government  in  1 869  were  still  endeavouring 
to  reclaim  to  the  habits  of  civilized  life.  No  such  assertion,  as  far  I  am  aware, 
could  be  made  with  regard  to  the  inhabitants  of  the  Cossyah  and  Jynteeah  Hills. 
The  district  is  a  peaceable  one ;  the  inhabitants  of  it  carry  on  peaceful  pur- 
suits. There  are  within  it  two  considerable  European  stations,  one  of  which  is 
the  seat  of  the  Local  Government  of  Assam.  There  are  also  many  Europeans 
living  in  the  Cossyah  and  Jynteeah  Hills,  most  of  them  in  the  service  of  Govern- 
ment, but  some  are  settlers.  The  determination,  therefore,  to  exclude  the  or- 
dinary Courts  of  law  from  the  Garo  Hills  would  depend  upon  considerations 
having  no  application  whatever,  or  at  least  only  a  very  modified  application, 
to  the  Cossyah  and  Jynteeah  Hills,  Moreover,  there  was  a  special  cause 
which  led  to  the  legislation  of  1869  as  regards  the  Garo  Hills.  There  had 
been  a  decision  of  this  Court,  which  in  effect  decided  that  the  Government  had 
been  wrong  in  treating  certain  portions  of  the  Garo  Hills  as  not  within  the 
jurisdiction  of  the  ordinary  Courts  of  justice.  It  was  to  counteract  the  result 
of  this  decision  that  the  Act  of  1869  was  passed.  It  was  in  fact  an  Act  passed 
to  legalize  the  status  quo.  But  the  same  Act,  when  introduced  into  the  Cossy- 
ah and  Jynteeah  Hills,  instead  of  continuing  a  state  of  things  already  in  exist- 
ence, entirely  revolutionized  the  long  established  administration  of  the  district. 
It  threw  back  people  who  had  been  living  for  thirty-five  years  under  a  regu- 
lar and  settled  administration  according  to  established  laws  into  a  condition 
which  every  one  would  acknowledge  to  be  only  suitable  to  a  people  just  emerg- 
ing from  barbarism — ^that  is  to  say,  a  condition  in  which  all  the  powers  of  Go- 
vernment were  centred  in  the  hands  of  a  single  individual.  This  may  have 
been  necessary.  I  do  not  presume  to  say  that  it  was  not  so.  But  there  is  no- 
thing in  the  frame  of  the  Act  of  1869,  o*"  ^^®  circumstances  of  the  case,  which 
would  lead  me  to  suppose  that  simply  because  this  was  done  in  the  Garo  Hills, 
it  was  necessarily  intended  to  be  done  in  the  Cossyah  and  Jynteeah  Hills  also. 

I  think,  therefore,  that  the  legislature  did  not  decide  by  Act  XXII.  of  1869 
that  in  the  Cossyah  and  Jynteeah  HiUs  the  jurisdiction  of  the  ordinary  Courts 
should  be  excluded  ;  that  it  did  not  express  any  opinion  whatsoever  upon  that 
question,  but  that  it  left  the  decision  of  it  to  the  absolute  and  uncontrolled  dis- 
cretion of  the  Lieutenant-Governor. 
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This  being  the  view  that  I  take  of  Act  XXII.  of  1869,  it  becomes  neces- 
•  siry  to  consider  whether  it  falls  within  the  legislative  powers  of  the  Governor- 
General  of  India  in  Council  to  delegate  to  the  Lieutenant-Governor  of  Bengal 
the  power  of  determining  whether  or  no  a  particular  district  of  Brifish  India 
shall  remain  subject  to  the  jurisdiction  of  the  High  Court. 

Now,  in  order  to  ascertain  this,  we  must  go  back  to  that  which  is  the  root 
of  the  whole  matter,  the  24  and  25  Vic,  c.  104,  s.  9.  which  (as  we  are  all  agreed) 
alone  makes  the  High  Court  subject  to  any  legislative  control  in  this  country  ; 
and  the  question  comes  to  this.  When  Parliament  made  the  High  Court  sub- 
ject to  this  legislative  control,  did  it  thereby  intend  to  enable  the  Indian  Legisla- 
tive Council  to  transfer  that  control  to  another  person,  or  did  Parliament  intend 
that  that  control  should  be  exercised  by  the  Legislative  Council  of  India  itself  ? 

The  argument,  that  such  a  transfer  of  authority  may  take  place,  has  been 
put  by  at  least  one  of  the  learned  Counsel  who  argued  this  case  for  the  Crown 
on  very  high  grounds.  It  is  said  that  the  legislative  powers  of  the  Governor- 
General  of  India  in  Council  mentioned  in  s.  9  of  the  24  &  25  Vic,  c.  104,  are 
those  legislative  powers  which  are  conferred  by  the  Councils'  Act  (24  &  25  Vic, 
c  67) ;  that,  except  as  regards  the  seven  heads  specifically  mentioned  in  s.  22 
of  the  latter  Act,  the  Indian  legislature  has  a  power  co-equal  with  that  of  Par- 
liament ;  that  there  is  no  restriction  as  to  the  mode  of  legislation ;  that  the  pow- 
er of  the  Indian  legislature  to  delegate  its  authority  is  no  more  to  be  questioned 
than  the  power  of  Parliament  to  do  the  same ;  and  that  every  possible  and  ima- 
ginable power  of  Parliament  not  specially  excepted  in  th^  Councils'  Act  is  con- 
ferred. Stress  was  also  laid  on  s.  45  of  3  and  4  of  Will.  IV.,  c  85,  which 
prpvides  that  laws  made  by  the  Indian  legislature  shall  have  the  same  force 
as  an  Act  of  Parliament. 

This  question,  although  not,  as  I  shall  hereafter  show,  devoid  of  authority, 
has  never  been  discussed  at  length,  as  far  as  I  am'aware,  by  any  English  Judges. 
The  task  of  laying  down  the  principles  upon  which  such  a  high  and  important 
question  is  to  be  determined  is  an  extremely  difficult  one,  and  I  approach  it  with 
the  greatest  diffidence.  But  it  is,  nevertheless,  one  which  in  the  present  case 
I  am  bound  to  attempt. 

Before  proceeding  to  consider  the  general  question,  I  will  consider  an 
argument  which  was  addressed  to  us,  in  order  to  show  that  the  Courts  of  law 
have  no  jurisdiction  to  enter  upon  a  consideration  of  this  question  at  all.  It 
was  said  that,  if  there  be  any  limits  to  the  legislative  powers  of  the  Governor- 
General  in  Council,  they  are  political  limits,  and  not  legal  ones,  and  that  the 
question  I  am  about  to  consider  is  a^  political  one,  upon  which  Courts  of  law 
are  not  empowered  to  enter.  All  doubt  upon  this  part  of  the  case  may,  I 
think,  be  cleared  up  by  a  consideration  of  the  difference  between  a  sovereign 
or  supreme  and  a  subordinate  or  restricted  legislature.  .  No  one  would  contend 
that  the  Indian  legislature  is  itself  sovereign.  It  exercises  sovereign  powers, 
but  by  delegation  only,  and  is  subordinate  to  Parliament.  This  is  made  clear 
by  the  3  and  4  Will.  IV.,  c  85,  s.  51,  which  is  applicable  to  the  present  Legis- 
lative Council  (see  24  &  25  Vic,  c  67,  s.  2),  and  which  reserves  to  Parlia- 
ment the  full  power  still  to  legislate  for  India,  and  to  "  control,  supervise,  and 
prevent  all  proceedings  and  Acts  whatsoever  of  the  Governor-General  in  Coun- 
cil." And  it  is  well  known  that  Parliament  does  exercise  a  control  as  regards 
the  affairs  of  India  which  it  does  not  exercise  in  any  other  dependency  of  the 
British  Crown.  The  Indian  budget  is  annually  laid  before  Parliament.  Indian 
questions  are  frequently  there  debated  on  ;  and  inquiries  are  constantly  being 
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there  made  by  committees  and  otherwise  into  the  conduct  of  affairs  by  the  Go- 
vernment of  this  country.  Now,  the  reasons  why  Courts  of-  law  cannot  examine  " 
the  validity  of  Acts  passed  by  a  sovereign  or  supreme  legislature  have  no  ap- 
plication whatsoever  to  the  Acts  of  a  subordinate  or  restricted  legislature.  Of 
course,  within  its  competency,  the  Acts  of  a  subordinate  or  restricted  legisla- 
ture are,  to  use  the  expression  of  Chancellor  Kent,  "  as  absolute  and  uncon- 
trollable as  laws  flowing  from  the  sovereign  power,"^  and  I  may  remark  in  pass- 
ing that  this  explains  how  it  is  that  the  Acts  of  the  Indian  legislature,  if  duly  au- 
thorized, come  to  be  equivalent  to  Acts  of  Parliament.  But  the  question  whe- 
ther the  Act  is  or  is  not  within  the  competency  of  the  legislature  must,  as  the 
same  learned  author  points  out,  of  necessity  fall  within  the  province  of  Courts 
of  law  to  determine.  The  same  principle  was  laid  down  by  the  Supreme  Court 
of  the  United  States  in  a  case  quoted  by  Chancellor  Kent  at  p.  453.2  There 
the  Chief  Justice  points  out  that  the  powers  of  the  legislature  are  in  America 
(as  they  are  in  India)  defined  and  limited  by  a  written  constitution ;  "  but,'' 
he  proceeds  to  say,  "  to  what  purpose  is  that  limitation,  if  those  limits  may  at 
any  time  be  passed  ?  The  distinction  between  a  Government  with  limited  and 
unlimited  powers  is  abolished  if  those  limits  do  not  confine  the  persons  on 
whom  they  are  imposed,  and  if  Acts  prohibited  and  Acts  allowed  are  of  equal 

obligation The  theory  of  every  Government 

with  a  written  constitution  forming  the  fundamental  and  paramount  law  of  the 
nation  must  be  that  an  Act  of  the  legislature  repugnant  to  the  constitution  is 
void-  If  void,  it  cannot  bind  the  Courts,  and  oblige  them  to  give  it  effect ;  for 
this  woald  be  to  overthrow  in  fact  what  was  established  in  theory,  and  to  make 

that  operative  in  law  which  was  not  law If  the  con-> 

stitntion  be  superior  to  an  Act  of  the  legislature,  the  Courts  must  decide  be- 
tween these  conflicting  rules ;  and  how  can  they  close  their'  eyes  on  the  con- 
stitution and  see  only  the  law."  In  order  properly  to  understand  these  obser- 
vations, and  to  apply  them  to  the  present  case,  it  must  be  borne  in  mind  that 
the  words  *  constitution'  and  *  constitutional,'  as  here  used,  do  not  mean  pre- 
cisely the  same  thing  as  with  us,  and  the  distinction  is  most  important,  as  upon 
its  due  observance  depend  the  exact  limits  of  the  competency  of  Courts  of  law 
to  inquire  into  the  validity  of  the  Act  of  a  subordinate  legislature.  The  Par- 
liament of  England,  although  absolutely  sovereign  and  supreme,  is  restricted 
by  limits  which  are  called  constitutional,  and  we  speak  of  certain  principles 
of  the  English  constitution  as  being  inviolable.  But  Parliament,  being  in  the 
eye  of  the  law  absolute,  can  do  that  which  a  subordinate  legislature  cannot 
(k>.  It  can,  in  the  eye  of  the  law,  by  its  own  ordinary  proceedings,  alter  the 
constitution.  The  proceedings,  therefore,  of  Parliatnent  can  never  be  ques- 
tioned npon  constitutional  grounds  by  Courts  of  law.  The  constitutional  re- 
striction has,  ex  hypothesis  been  already  cut  away  by  paramount  authority  be- 
fore the^ question  arises.  But  not  so  where  there  is  a  written  constitution  issu- 
ing from  an  authority  superior  to  that  of  the  legislature  whose  functions  it 
d^nes.  There  the  constitutional  restrictions  always  operate  until  the  superior 
authority  has  removed  them,  and  the  Courts  of  law  are  bound  to  give  effect 
to  them.  Moreover— which  is  most  important,  as  showing  that  the  question 
to  be  decided  is,  in  the  strict  sense  of  the  word,  a  legal  and  not  a  political 
one — the  restrictions  here,  as  in  America,  exist  in  a  written  from,  so  that  the 
only  question  the  Court  has  to  determine  is  the  ordinary  one — what  was  the 
intention  of  the  sovereign  power  when  it  created  the  subordinate  legislature  ? 
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I  desire  it  to  be  fully  and  clearly  understood  that  I  treat  this  as  an  ordinary 
'  question  of  construction  of  an  Act  or  Acts  of  Parliament,  and  I  do  not  intend 
to  enter  into  any  political  considerations  whatsoever. 

I  also  desire  to  say  that  I  in  no  way  countenance  the  doctrine  which  has 
been  put  forward  by  some  eminent  authorities,  but  which  I  believe  to  be  now 
exploded,  that  Courts  of  law  can  question  the  validity  of  Acts  of  the  legislature 
upon  general  considerations  of  religion,  morality,  natural  justice,  the  so-called 
social  contract,  or  other  similar  grounds.  I  have  repudiated  this  doctrine  al- 
ready in  the  case  of  the  Queen  v.  Ameer  Khan}  and  I  do  so  again.  Where 
an  Act  has  once  been  passed  by  a  legislature  which  is  supreme,  I  consider  it 
to  be  absolutely  binding  upon  Courts  of  law.  Where  it  is  passed  by  a  legis- 
lature, the  powers  of  which  are  limited,  it  is  not  the  less  binding,  provided  it 
be  not  in  excess  of  the  powers  conferred  upon  the  limited  legislature.  I  may 
seem  to  some  persons  to  be  here  repeating  mere  truisms,  but  I  know  by  experi- 
ence how  much  one  is  liable  to  be  misunderstood  when  speaking  upon  such 
subjects  as  these. 

Being,  therefore,  of  opinion  that  it  is  not  only  within  our  power,  but  that 
it  is  our  duty,  to  say  whether  the  authority  given  to  the  Lieutenant-Governor  to 
take  away  the  jurisdiction  of  this  Court  was  validly  conferred,  I  proceed  to  consi- 
der the  general  and  important  question  whether  the  Councils'  Act  enables 
the  Legislative  Council  of  India  to  transfer  to  others  the  powers  which  Parlia- 
ment has  conferred  upon  itself. 

Now,  what  is  the  broad  principle  generally  applicable  to  all  cases  where 
an  authority  is  given  to  one  person  to  do  acts  on  behalf  of  another,  which  aa- 
thority  involves  personal  trust  and  confidence  in  the  agent,  and  is  to  be  exer- 
cised by  him  in  a  particular  manner  ?  It  will,  I  think,  be  admitted  that  the  agent 
is  bound  himself  to  perform  the  acts  for  which  he  is  authorized  according  to 
the  manner  indicated ;  and  that  he  cannot  transfer  to  others  the  confidence  re- 
posed in  himself.  No  doubt,  this  principle  has  been  generally  laid  down  with 
reference  to  dealings  between  private  individuals,  but  it  appears  to  me  to  be 
equally  applicable  to  the  case  of  public  functionaries.  Parliament  has  said  that 
the  Governor-General  of  India,  together  with  certain  other  specified  persons 
whose  qualifications  are  mentioned,  may  make,  at  meetings  duly  constituted, 
laws  for  the  people  of  India.  To  that  extent  it  has  delegated  its  own  sovereign 
authority  to  the  Indian  legislature .  But,  undoubtedly,  this  delegation  of  autlv>- 
rity  was  made  in  view  of  the  special  qualifications  of  the  persons  in  whom  this 
power  is  reposed,  and  of  the  safeguards  which  arise  from  the  publicity  and 
deliberation  of  the  proceedings  of  a  legislative  body  which  can  only  transact 
business  at  meetings  duly  convened  and  constituted.  Did  Parliament  intend 
to  be  itself  the  sole  judge  of  what  persons  were  thus  qualified,  and  what  safe- 
guards were  necessary  for  that  purpose ;  or  did  it  intend  to  leave  to  the  legis- 
kiture  here  the  power  to  substitute  any  persons  whom  they  might  consider  suflfi- 
ciently  well  qualified  and  any  safeguards  which  they  might  consider  sufficient- 
ly effectual  ?  That  is  the  question  we  have  to  decide. 

The  only  ground  upon  which,  as  it  appears  to  me,  it  can  be  maintained 
that  the  Indian  Legislative  Council  may  transfer  to  others  the  powers  entrust- 
ed to  itself  is  the  broad  and  general  ground  upon  which  it  was  placed  by  the 
learned  Standing  Counsel,  Mr.  Kennedy,  who  argued  with  great  force  and  abi- 
lity that  the  power  to  do  this  is  involved  in  the  power  to  make  laws.  It  was 
pointed  out  that  there  is  a  difference  between  a  general  power  to  make  laws 
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and  a  particalar  power,  for  example,  to  grant  a  lease  or  to  execute  a  deed. 
If  I  give  a  man  a  power  to  execute  a  deed,  and  he  transfers  that  power  to  some  * 
one  else,  he  has  done  something  clearly  not  authorized  by  the  power  which  was 
restricted  to  the  single  act  of  executing  a  deed.  But  where  Parliament  has 
conferred  upon  a  legislature  the  general  power  to  make  laws,  the  only  ques- 
tion can  be,  is  the  disputed  Ad  a  law  ?  If  it  is,  then  it  is  valid,  unless  it  falls 
within  some  prohibition.  I  think  that  this  argument  is  sound,  and  that  it  must 
be  met  if  the  validity  of  Ad  XXII.  of  1869  is  denied. 

Now,  first,  as  to  this  Ad  being  a  law,  I  am  clearly  of  opinion  that  it  is  not 
a  law  in  the  proper  sense  of  the  word.    I  am  at  present  only  speaking  of  the 
Ad  so  far  as  the  Cossyah  and  Jynteeah  Hills  are  concerned.    As  to  those  hills 
in  the  view  that  I  take  of  it,  this  Ad  commands  no  one  to  do  or  to  forbear  from 
doing  an3rthing.     It  is  simply  a  signification  that  a  particular  person  may  in 
those  hills  either  do  or  not  do  certain  things  as  he  likes.    That  is  not  a  law  in 
the  ordinary  acceptance  of  the  word.    I  will  not  take  the  definition  of  'law '  as 
given  by  so  accurate  and  precise  a  writer  as  Austin,  since  it  may  perhaps  be 
(Ejected  that  his  views  cannot  be  applied  to  British  Ads  of  Parliament.     But 
no  one  will  make  this  objection  as  regards  Blackstone,  and  how  do  we  find  that 
Blackstone  defines  a  law?    He  says,  a  law  "  is  that  rule  of  action  which  is  pre- 
scribed by  some  superior,  and  which  the  inferior  is  bound  to  obey. "  ^  Tried 
by  this  test.  Ad  XXII.  of  1869  is  not  a  law.      I  need  not  here  advert  to  the 
distinction  between  substantive  and  adjective  law,  the  ultimate  object  of  both 
being  the  same;  nor  do  I  say  that  amongst  the  multitudinous  varieties  of  mean- 
ing which  have  been  attributed  to  the  term  *  law '  a  mere  permission  to  legislate 
cc^d  never  be  called  a  law.    Any  authoritative  expression  of  intention  might, 
by  some  persons  under  some  circumstances,  be  called  a  law.    But  when  a 
L^slative  Council  was  constituted  in  India  distinct  from  the  Executive  Council 
with  power  to  make  laws  at  meetings  held  for  the  purpose,  I  think  it  was  clear- 
ly intended  to  restrict  the  Legislative  Council  to  the  exercise  of  functions  which 
are  properly  legislative — that  is,  to  the  making  of  laws  which  (to  use  Blackstone's 
expression)  are  rules  of  action  prescribed  by  a  superior  to  an  inferior,  or  of  laws 
made  in  furtherance  of  these  rules.    The  English  Parliament  is  not  so  restrict- 
ed.    It  is  not  only  a  legislative  but  a  paramount  sovereign  body,  and  many  of 
its  Acts  are  not  laws  according  to  Blackstone's  definition,  though  as  being  autho- 
ritative expressions  of  intention  they  might  be  sometimes  so  called.    The 
Indian  Legislative  Council  cannot,  in  my  opinion,  do  all  that  Parliament  can 
do,  even  where  there  is  no  express  prohibition.    The  powers  concentrated  in 
Parliament  are  in  India  divided  between  the  Executive  and  the  Legislative 
Council.    The  Executive  Council  alone  has  the  superintendence,  direction,and 
control  of  the  whole  civil  and  military  government  of  the  territories  and  revenue 
of  India  (3  and  4  Will.  IV.,  c.  85,  s.  39).    The  Legislative  Council  has  the 
power  of  making  laws  only.    In  England  also,  no  doubt,  as  in  India,  the  exe- 
cutive functions  of  Government  are  generally  exercised  by  a  body  distinct 
from  Parliament,  by  what  (in  a  special  sense)  is  called  "  the  Government ; "  but 
diere  is  no  legal  impediment  to  Parliament  taking  upon  itself  executive  func- 
tions, and  the  executive  authorities  are  all  responsible  to  Parliament  for  the  way 
in  which  they  exercise  their  executive  powers.    Indeed,  to  some  extent,  Parlia- 
ment does  exercise  purely  executive  functions,  as,  for  example,  when  it  fixes 
the  amount  of  the  naval  and  military  forces,  or  appropriates  the  public  revenues. 
The  difference  in  India  is  this.    That  the  Executive  Council  and  the  Legis- 
lative Council  are  two  co-ordinate  and  independent  bodies,  each  having  its 

»  Vol.  I.,  p.  38. 


1877. 


Eiiriuis? 

BURAH 

Si  NOR, 


Digitized  by 


Google 


84 


INDIAN  LA  W  REPORTS. 


1877. 


Empress 

V. 
BURAH 

AND  Book 

Singh, 

3  Cal.  63. 


own  separate  functions  with  which  the  other  cannot  legally  interfere.    For  these 
■  reasons,  I  think  that  the  Legislative  Council,  when  it  merely  grants  permission 
to  another  person  to  legislate,  does  not  make  a  law  within  the  meaning  of  the 
Ad  from  which  it  derives  its  authority. 

I  have  discussed  this  question  with  reference  only  to  the  word  *  laws.' 
The  Aft  of  Parliament  uses  the  expression  "  laws  and  regulations. "  No  reli- 
ance was  placed  in  the  argument  on  the  use  of  the  additional  wotd,  and  I  think 
myself  that  it  is  merely  redundant. 

But  I  quite  admit  that,  in  order  fully  to  appreciate  the  powers  of  the  Indian 
legislature,  we  must  not  fasten  our  attention  solely  upon  the  meaning  of  a  single 
word.  We  must  look  to  the  whole  Aft,  and  gather  from  it  what  were  the  in- 
tentions of  Parliament  in  this  respect.  Indeed,  we  must  look  further.  In  order 
properly  to  understand  the  frame  and  intention  of  the  Councils*  Aft,  we  must 
consider  the  whole  action  of  Parliament  with  regard  to  legislation  in  India  from 
the  year  1833  down  to  the  present  time.  In  the  year  1833,  by  the  3rd  and  4th 
Will.  IV.,  c.  85,  s.  43,  the  Governor-General  in  Council  wa?  empowered  to 
make  laws  and  regulations.  Under  this  Aft  there  was  but  one  authority  in 
India,  "  the  Governor-General  of  India  in  Council. "  There  was  not,  as  now, 
a  separate  Council  for  making  laws  and  regulations.  Bctt  by  s.  48  all  laws 
and  regulations  were  to  be  made  at  some  meeting  of  the  Council  at  which  the 
Governor-General  and  at  least  three  of  the  ordinary  members  of  Council  were 
assembled )  and  at  which  alone  the  legal  member  of  Council  (as  he  was  called) 
was  entitled  to  vote.  By  s.  70,  the  Governor-General  in  Council  was  expressly 
permitted  to  authorize  the  Governor-General  alone  to  exercise  all  the  powers 
which  might  be  exercised  by  the  Governor-General  in  Council,  except  the 
power  of  making  laws  and  regulations. 

From  this  time  nothing  occurred,  as  far  as  I  am  aware,  to  affect  the  con-r 
stitution  of  the  legislative  authority  in  India,  until  the  year  1853,  when,  by  the 
i6th  and  17th  Vic,  c.  95,  the  constitution  of  the  Legislative  Council  was  en- 
tirely altered  by  the  addition  of  members  who  did  not  belong  to  the  Executive 
Council.  A  distinction  between  the  legislative  and  executive  functions  of  Go- 
vernment is  observable  in  the  Aft  of  William  the  Fourth,  but  this  Aft  puts 
the  distinction  upon  much  clearer  ground.  It  puts  those  functions  into  the 
hands  of  two  separate  bodies.  Owing  to  the  power  which  the  Executive  Go^ 
vemment  has  over  the  appointment  of  members,  and  for  other  reasons,  its 
influence  in  the  Legislative  Council  is  still  supreme.  But  the  change  in  the 
constitution  of  the  Legislative  Council  introduced  by  this  Aft  is,  nevertheless,  of 
importance  as  emphasizing  the  distinction  between  legislative  and  executive 
functions.  There  is  also  no  doubt  that  henceforth  a  conflict  of  opinion  between 
the  Executive  and  Legislative  Councils  was  theoretically,  at  any  rate,  no  longer 
impossible. 

In  the  next  year.  Parliament,  by  the  17th  and  i8th  Vic,  c  77,  granted  to 
the  Executive  Council  power  to  take  any  district  under  its  own  immediate  au- 
thority, and  to  give  all  necessary  directions  respecting  the  administration  of 
such  districts  or  otherwise  to  provide  for  the  administration  thereof:  provided 
always  that  no  law  or  regulation  should  be  altered  except  by  laws  made  by 
the  Legislative  Council.  This  power  to  issue  orders  and  directions  is,  no  doubt, 
to  some  extent  a  legislative  power,  and  the  Aft  shows  how  very  cautiously  pro- 
vision was  made  by  Parliament  for  a  change  in  the  legislative  machinery  in 
India.  It  is  to  be  observed  also  that  this  very  limited  power  is  conferred,  not 
upon  the  Legislative  Council,  but  upon  the  Executive — a  peculiarity  which,  as  we 
shall  see,  is  preserved  through  all  the  Afts  of  Parliament  relating  to  this  subject. 
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The  next  Aft  is  the  Councils'  Aft.  That  Aft  re-confers  the  general  power 
of  making  laws  and  regulations  for  the  whole  of  India  upon  a  Legislative  Coun-  " 
oil  somewhat  differently  constituted  from  what  it  had  been  previously,  but  still 
one  quite  distinct  from  the  Executive  Council.  The  Aft  provides  how  the  mem- 
bers of  the  Legislative  Council  are  to  be  appointed ;  how  they  are  to  resign 
their  offices ;  and,  for  the  validity  of  acts,  notwithstanding  certain  defects  in 
the  constitution  of  the  Council,  it  declares  that  the  power  of  making  laws  shall 
be  exercised  by  the  Council  only  at  meetings  duly  constituted  in  the  manner 
directed  by  the  Aft ;  it  provides  how  meetings  of  the  Council  are  to  be  conven- 
ed and  adjourned,  and  how  rules  for  the  conduct  of  business  are  to  be  made, 
and  one  important  rule  for  the  conduct  of  business  is,  by  s.  19,  laid  down 
by  Parliament  itself.  It  is  also  remarkable  that  the  Indian  legislature  does  not 
exercise  absolute  control  over  the  rules  for  the  conduct  of  its  own  business,  nor 
any  control  over  its  own  adjournments ;  the  first  is  partly,  and  the  second  entire- 
ly, under  the  control  of  the  Executive  Government.  The  Aft  also  confers  a 
somewhat  more  restricted,  but  still,  as  far  as  it  goes,  general,  legislative  autho- 
rity upon  Local  Councils  in  Madras  and  Bombay.  Then,  dealing  with  the 
subject  of  a  change  in  the  legislative  machinery,  the  Aft  empowers  the  Grtjvemor- 
General  in  Council,  that  is  the  Executive  Council,  by  proclamation  to  estab- 
lish local  Legislative  Councils  in  other  parts  of  India,  each  of  which  would  pos- 
sess, in  regard  to  its  own  particular  district,  a  general  power  to  make  laws 
amilar  to  that  possessed  by  the  Local  Councils  established  by  the  Aft.  Thus 
we  find  provision  in  the  Aft  for  the  establishment  and  constitution  of,  and  the 
conduct  of  business  by,  three  Legislative  Councils.  We  also  find  power  to 
create  new  Local  Councils  given  to  the  Executive  ;  and  it  is  also  provided  how 
these  Local  Councils  are  to  be  constituted,  and  how  they  are  to  conduct  their 
business.  As  to  any  other  changes  in  the  legislative  machinery,  the  Aft  is  wholly 
silent. 

The  next  Aft  is  the  33  Vic,  c.  3,  expressly  passed  to  make  better  provi- 
sion for  ordinary  laws  in  certain  parts  of  India.  It  was  found,  no  doubt,  that 
the  machinery  of  even  a  local  legislature  was  too  cumbrous  for  certain  outly- 
ing districts,  and  this  Aft,  accordingly,  enables  the  Executive  Government,  un- 
der certain  special  restrictions,  to  make  regulations  (the  word  Maws '  is  not  used) 
in  a  particular  manner  without  any  resort  to  the  Legislative  Council.  But  this 
can  only  be  done  in  those  parts  of  India  as  to  which  the  Secretary  of  State  in 
Coancil  shall  declare  the  provisions  of  the  Aft  applicable.  In  short,  the  Aft 
provides  a  very  special  and  guarded  method  of  doing  that  which  it  is  now  said 
that  the  Indian  legislature  may  do  without  limit  or  restriction. 

We  see,  therefore,  that  these  Acts  of  Parliament  nowhere  confer  any  ex- 
press power  upon  the  Indian  legislature  to  change  the  machinery  of  legislation 
in  India,  but  they  do  confer  that  power  subject  to  important  restrictions  upon 
the  Executive  Government.  Now,  Parliament,  in  conferring  this  power  upon 
the  Executive  Government,  necessarily  proceeded  upon  one  of  two  views. 
Either  it  considered  that  the  Indian  legislature  had  power  to  change  the  machi- 
nery of  legislation  in  India,  or  it  considered  that  it  had  no  such  power.  In 
other  words,  Parliament,  when  these  Afts  were  passed,  either  considered  that 
it  was  making  the  sole  and  only  provisions  which  existed  for  changing  the 
legislative  machinery  in  India,  or  it  considered  that  it  was  conferring  powers 
which  need  only  be  resorted  to  when  the  Executive  Government  could  not  ob- 
tain the  powers  which  it  required  from  the  Legislative  Council.  I  have  come 
to  the  conclusion,  upon  reading  these  Afts  of  Parliament,  that  Parliament  con- 
sidered itself  to  be  making  the  only  provisions  which  existed  for  changing  the 
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machinery  of  legislation  otherwise  than  by  an  Ad  passed  by  itself.  In  the 
'  first  place,  whatever  theoretical  difficulty  might  be  imagined  as  arising  out  of  a 
conflict  between  th6  Executive  and  Legislative  Councils,  I  do  not  think  that 
any  one  ever  seriously  contemplated  that  any  such  difficulty  could  occur. 
The  existence  of  the  Legislative  Council  secures  publicity  and  deliberation  in 
regard  to  the  legislative  action  of  Government.  But  the  actual  power  of  Go* 
vernment  still  remains  for  all  practical  purposes  with  the  Executive.  I  do  not 
think,  for  example,  that  Parliament  passed  such  an  Ad  as  the  33  Vic,  c.  3, 
merely  in  view  of  such  a  contingency  as  a  conflict  between  the  Executive  and 
Legislative  Council.  In  the  next  place,  though  it  is  not  impossible,  I  think  it 
unlikely,  that  powers  to  make  fundamental  changes  in  the  constitution  would 
have  been  placed  by  Parliament  simultaneously  in  the  hands  of  two  co-ordi* 
nate  and  independent  bodies.  In  case  of  these  two  bodies  working  harmoni- 
ously, such  a  double  power  would  be  useless.  In  case  of  their  working  inhar* 
moniously,  such  a  double  power  would,  as  it  seems  to  me,  be  objectionable. 
The  very  fact,  therefore,  that  Parliament  bestowed  this  power  on  the  Executive 
Government  of  India  seems  to  me  to  show  that  it  did  not  already  exist  in  the 
legislature.  But,  after  all,  what  is  most  important,  I  cannot  reconcile  the  lan- 
guage of  these  Ads  of  Parliament  with  the  existence  of  the  power  now  claim- 
ed for  the  Legislative  Council  of  India.  We  must  consider  what  the  nature  of 
the  claim  really  is.  It  is  nothing  less  than  this,  that  the  constitution  of  India, 
as  created  by  Parliament  in  these  Statutes,  is  a  merely  provisional  one ;  that 
all  the  directions  as  to  the  mode  of  exercising  legislative  authority  are  only  to 
remain  in  force  and  effect  so  long  as  the  legislature  may  choose  that  they  should 
do  so.  That  the  separation  which  the^e  Statutes  make  between  the  exercise 
of  legislative  and  executive  functions  may  be  nullified,  and  all  the  powers  now 
held  by  the  legislature  may  be  re-transferred  to  any  executive  officer  it  may 
select,  whenever  it  pleases  to  do  so.  The  legislature  may,  indeed,  still  conti- 
nue to  exist,  but  it  may  abrogate  all  its  functions  by  transferring  them  to  some 
one  else.  I  do  not  so  read  these  Ads  of  Parliament.  I  think  that  Parliament 
intended  the  provisions  which  it  made  for  the  exercise  of  legislative  power  in 
India  to  be  permanent  until  altered  by  itself,  and  that  it  did  not  intend  to  give 
the  Indian  legislature  power  to  repeal  them.  It  may  be  that  there  is  nq^  much 
in  India  to  which  the  term  *  constitution '  can  be  properly  applied.  But  there 
is  something.  The  laws  must  now  be  made  publicly  and  with  deliberation. 
I  do  not  think  this  provision  either  worthless  or  unimportant,  and  its  worth  and 
importance  is  greatly  increased  by  the  fact  that  it  is  the  only  protection  which 
exists  in  this  country  against  hasty  and  arbitrary  legislation.  The  Council  for 
the  Crown  argue  that  this  protection  may  be  swept  away  by  the  Indian  legis- 
lature, and  its  powers  of  legislation  placed  in  the  hands  of  a  single  individuaL 
I  do  not  think  so.  I  think  this  protection  was  provided  by  Parliament  for  the 
people  of  India,  and  that  it  is  only  under  the  express  authority  of  Parliament 
itse&  that  they  can  be  deprived  of  it. 

Moreover,  if  we  consider  at  one  view  the  Ads  of  Parliament  which  have 
been  passed  during  the  last  forty  years,  we  cannot  help  seeing  that  there  has  been 
a  considerable  conflict  of  principles  in  dealing  with  Indian  legislation.  At  one 
time  there  was  an  attempt  to  place  the  legislative  authority  for  the  whole  of 
India  in  a  single  Council.  This  authority  has  been  in  part  decentralized  by 
the  establishment  of  Local  Councils ;  and  from  time  to  time,  in  respect  of  cer- 
tain districts,  the  legislative  authority,  after  having  been  once  separated  from 
the  executive,  has  been,  under  the  express  authority  of  Parliament,  again  con- 
founded with  it,  and  all  powers  without  distinction  have  been  again  placed  in 
the  hands  of  the  Executive  Government,  where  they  originally  resided.    I 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  IlL 


8r 


beHeve  that  there  is  no  doubt  what  the  origin  of  this  conflict  and  of  these  changed 
vms.  Whilst  it  was  considered  desirable  to  secure  for  the  people  of  India  that 
the  functions  of  legislation  should  be  separated  from  the  other  functions  of 
Government,  and  should  be  performed  with  publicity  and  deliberation,  it  was 
foand  impossible  that  this  should  be  done  by  a  single  Council,  or  even  entirely 
to  by  a  general  Council  with  the  assistance  of  several  local  Councils.  Parlia- 
ment has,  therefore,  from  time  to  time,  relieved  these  bodies  from  the  pressure 
of  an  extreme  difficulty.  We  even  know  that  to  avoid  the  slow  and  tedious 
method  of  regular  legislation,  the  executive  authorities  did,  in  former  times,  as- 
sume the  power  to  legislate  otherwise  than  in  the  regular  manner  for  certain 
districts  of  India.  This  was  done  to  a  large  extent  in  the  Non-Regulation  Pro- 
vinces. But  in  the  whole  course  of  the  controversy  which  has  thus  arisen,  and 
the  pressure  thus  felt,  I  have  never  seen  the  claim  distinctly  put  forward,  that 
the  right  to  change  the  legislative  machinery  in  India  was  included  within  the 
general  power  to  make  laws,  and  was  one  which  Parliament  had  entrusted  to 
the  discretion  of  Indian  Legislative  Councils.  As  far  as  I  am  aware,  this  easy 
and  simple  solution  of  the  difficulty,  namely,  that  these  bodies  have  the  gene- 
ral power  to  transfer  their  legislative  authority  to  others,  has  never  been  before 
asserted ;  and  no  direct  attempt  to  change  the  machinery  of  legislation  in  India 
by  any  Indian  Legislative  Council  has  ever  yet  been  made. 

Upon  the  whole,  therefore,  it  seems  to  me  that  the  fair  and  reasonable  con- 
chision  is  this — that  Parliament  has  provided  for  the  exercise  of  the  legislative 
anthority  of  India  by  certain  Councils*  at  meetings  duly  constituted ;  further, 
that,  if  any  change  in  the  legislative  machinery  is  necessary.  Parliament  has  pro- 
vided how  and  by  whom  that  change  is  to  be  made ;  that  the  power  to  make 
this  change  is  vested  by  Parliament  in  the  Executive  Government  alone,  no  such 
power  being  vested  in  any  of  the  Legislative  Councils.  These  arrangements  for 
the  exercise  of  legislative  authority  and  for  the  changes  in  legislative  machinery 
depend  upon  five  Acts  of  Parliament;  the  3  &  4  Will.  IV.,  c.  85  ;  the  16  &  17 
Vic,  c.  95 ;  the  17  &  18  Vic,  c  tj  ;  the  24  &  35  Vic,  c  (i^ ;  and  the  33  Vic, 
€.  3.  The  Indian  legislature  is  expressly  forbidden  to  make  any  law  which  shall 
repeal  or  in  any  way  affect  the  provisions  of  any  one  of  these  five  Acts.  Four 
iA  these  Acts  are  expressly  named  in  the  prohibitions — one  in  the  first  head  of 
prohibittofi,  and  three  in  the  second.  The  remaining  one  is  included  in  the 
general  prohibition  contained  in  the  sixth  head.  In  the  view  that  I  take,  the 
Indian  legislature  cannot  change  the  legislative  machinery  in  India  without 
affecting  the  provisions  of  these  Acts  of  Parliament  which  created  that  machinery, 
and  if  it  does  in  any  way  affect  them,  then,  ex  consensu  omnium,  its  Acts  are 
void. 

On  both  grounds,  therefore,  both  because  Act  XXII.  of  1^69  is,  as  regards 
the  Cossyah  and  Jjmteeah  Hills,  not  a  law,  and  because,  if  it  is  a  law,  it  is  one 
which  the  Legislative  Council  of  India  is  expressly  prohibited  from  making,  I 
should  hold  that  it  is  so  far  void. 

I  have  dealt  with  this  case  upon  the  broad  grounds  upon  which  Mr.  Ken- 
nedy put  it.  He  boldly  claimed  for  the  Indian  Legislative  Council  of  India 
the  power  to  transfer  its  legislative  functions  to  the  Lieutenant-Governor  of 
Bengal.  Index,  as  I  understood  him,  the  only  restriction  he  would  admit  was 
that  the  Legislative  Council  could  not  destroy  its  own  power  to  legislate, 
dioagh  I  see  no  reason  why  he  should  stop  there.  The  Advocate-General 
did  not,  I  think,  go  quite  so  far.  But  in  my  opinion  there  is  no  narrower 
question  which  am  be  substituted  for  the  broad  and  general  question  which  the 
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learned  Counsel  put,  and  which  I  have  considered.  There  are  no  words  in 
'  the  Acts  of  Parliament  upon  which  legislative  authority  could  be  made  trans- 
ferable in  one  class  of  cases  and  not  in  others.  Of  course,  I  do  not  for  a  mo- 
ment suggest  that  every  time  discretion  is  entrusted  to  others  there  is  a  trans- 
fer of  legislative  authority.  Every  Act  of  the  legislature  abounds  with  examples 
of  discretion  entrusted  td  the  judicial  and  executive  officers  of  Grovemment,  the 
legality  of  which  no  one  would  think  of  questioning.  And  there  may  be  par- 
ticular cases  in  which  it  would  be  a  matter  of  considerable  difficulty  to  say 
whether  or  no  the  discretion  conferred  was  of  the  legislative  kind.  When  the 
difficulty  arises,  we  must  deal  with  it.  But  in  the  present  case  we  have  not  to 
cope  with  this  difficulty.  By  the  express  words  of  24  &  25  Vic,  c.  104,  s.  9, 
it  is  only  by  legislation  that  the  jurisdiction  of  this  Court  can  be  taken  away. 
Whoever,  therefore,  takes  away  the  jurisdiction  of  this  Court  must  exercise  le- 
gislative authority  for  the  purpose.  I  have  stated  my  reasons  in  an  earlier  part 
of  this  judgment  for  holding  that  it  was  wholly  by  the  Lieutenant-Governor,  and 
not  in  any  sense  or  to  any  extent  by  the  Indian  Legislative  Council,  that  the 
jurisdiction  of  the  High  Court  was  assumed  to  be  taken  away.  The  broad  and 
general  question  seems  to  me,  therefore,  necessarily  to  arise — can  the  legisla- 
ture confer  upon  the  Lieutenant-Governor  this  legislative  power  ? 

I  now  come  to  a  decision  which,  as  it  appears  to  me,  strongly  fortifies  the 
conclusion  I  have  come  to  as  to  the  powers  of  the  Indian  legislature.  Indeed, 
it  is  a  decision  which  I  rely  upon  far  more  than  my  own  reasoning,  and  which 
we  must  overrule  if  we  are  to  adopt  the  construction  of  the  Councils*  Ad  con- 
tended for  by  the  Crown.  In  the  year  1850  a  suit  was  brought  in  the  late  Su- 
preme Court  against  a  servant  of  the  Commissioners  for  the  Improvement  of  the 
Town  of  Calcutta  for  the  illegal  seizure  of  a  buggy.  The  defendant  justified 
the  seizure  under  Aft  XVI.  of  1847,  si^d  certain  rules  which  the  Commissioners 
had  made  under  that  Aft,  alleging  that  the  plaintiff  had  not  paid  the  carriage- 
tax  assessed  upon  him  by  the  Commissioners.  The  plaintiff  demurred  to  the 
plea,  raising  a  question  as  to  the  legality  of  these  rules.  The  first  judgment 
was  delivered  by  the  Chief  Justice,  Sir  Lawrence  Peel,  as  the  judgment  of 
himself  and  Sir  James  Colvile.  On  that  occasion  the  Court  intimated  a  strong 
opinion  that,  if  these  rules  varied  the  law,  they  were  void,  notwithstanding  that 
they  were  made  under  the  express  authority  of  an  Aft  of  the  legislature.  When, 
after  an  amendment  of  the  pleadings,  the  same  question  again  arose,  SirZaz^;- 
rencePeel  gave  the  joint- judgment  of  himself,  Sir  James  Colvile^  and  Sir  Arthur 
BuUer,  1  have  referred  to  the  Registrar's  book,  and  this  shows  (which  the  re- 
port in  Taylor  and  Bell  does  not)  how  the  Court  was  constituted  on  the  two 
occasions  on  which  the  case  was  before  it.  The  important  passage  is  the  first 
paragraph  in  the  second  judgment,  and  is  to  be  found  at  page  479  of  the  Re- 
port in  Taylor  and  Bell,  The  learned  Judges,  though  they  express  great 
doubts  whether  the  rules  in  that  particular  case  were  legal  and  binding,  do  not 
finally  decide  that  point.  But  they  do  clearly  and  unmistakably  lay  down  as 
a  general  principle  of  law  applicable  to  India,  that  any  substantial  delegation 
of  legislative  authority  by  the  legislature  of  this  country  is  void.  The  actual 
order  made  was  a  second  permission  to  the  defendant  to  amend  his  plea  upon 
payment  of  costs.  The  second  amendment  was  made,  but  1  cannot  find  that 
the  case  went  any  further,  and  probably  it  was  compromised.  The  Aft  itself 
was  shortly  afterwards  repealed. 

The  case  was  very  fully  argued  on  two  occasions,  the  defendant  being  repre- 
sented by  the  Advocate-General  and  the  Standing  Counsel,  and  it  is  in  all 
respects  an  authority  which  seems  entitled  to  the  very  greatest  weight. 
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I  am  also  disposed  to  think  that,  if  the  American  reports  were  available  to 
OS,  we  should  find  some  authority  there  on  this  part  of  the  case.  There  are  ■ 
several  decisions  of  the  American  Courts  referred  to  in  a  note  to  Kents  Com- 
mentaries, p.  504.  One  cannot  be  quite  sure,  without  seeing  the  reports  in  ex- 
itnso,  how  far  these  decisions  go,  but  they  seem  to  me  to  support  the  view 
that  Ad  XXII.  of  1869  is,  as  regards  the  Cossyah  and  Jynteeah  Hills,  not  a 
law. 

It  was  asked  in  the  course  of  the  argument  what  was  to  be  done  in  the 
case  of  emergency,  and  whether  the  legislature  might  not  do  that  which  was 
necessary  to  meet  an  emergency  ?  And  assuming  the  answer  to  this  question 
to  be  that  the  legislature  might  do  what  was  necessary,  it  was  then  argued  that 
the  Court  could  not  enquire  whether  the  emergency  existed  or  not,  for  of  this 
the  legislature  was  the  sole  judge.  In  fact,  whilst  asking  us  to  dismiss  all  po- 
litical considerations,  the  learned  Counsel  ask  us  to  decide  this  case  on  the 
ground  of  political  necessity.  But  we  have  nothing  to  do  with  any  such  ques- 
tion at  all.  Upon  an  emergency  in  which  danger  to  life  and  property  is  in- 
volved, the  law,  as  it  stands,  and  without  any  alteration,  gives  increased  and 
exceptional  powers  to  the  executive.  In  extreme  cases  the  executive  may  sus- 
pend the  operation  of  all  laws.  But  I  am  not  aware  that  such  emergencies  in 
any  way  affect  the  powers  of  the  legislature ;  certainly  not  unless  the  legisla- 
ture were  actually  overawed. 

Lastly,  it  was  said  that,  whether  the  Indian  Legislative  Council  can  or  can- 
not lawfully  delegate  the  power  to  make  laws,  it  had  done  so  for  a  long  series 
of  years,  and  a  long  list  of  Acts  passed  between  1845  and  1868  has  been  hand- 
ed in  to  us,  all  of  which,  it  is  said,  must  be  treated  as  instances  of  delegation 
of  legislative  authority,  if  Ad  XXII.  of  1869  be  so  treated.  It  was  then  argued 
that  Parliament  must  have  known  what  the  legislature  of  this  country  had  been 
doing,  and,  had  it  not  approved  what  was  done,  would  have  used  language 
which  would  have  placed  the  illegality  of  these  proceedings  beyond  all  pos- 
sible doubt.  I  have  some  difficulty  in  dealing  with  an  argument  based  upon 
an  assumption  of  fact  in  a  matter  of  this  kind.  I  imagine  that  Parliament, 
when  legislating  for  India,  is  dependent  mainly  upon  such  information  as  may 
be  imparted  to  it  by  the  Secretary  of  State,  or  by  individual  members  who 
have  a  special  acquaintance  with  this  country.  The  position  is,  in  fact,  sub- 
stantially the  same  in  this  as  in  all  other  cases  where  the  subject  of  legislation 
is  not  one  of  every-day  experience.  If  the  information  thus  obtained  were  not 
found  to  be  sufficient,  special  inquiries  would  then  be  directed.  Whether  in 
the  particular  case  under  consideration  Parliament  did  really  arrive  al  a  know- 
ledge of  the  particular  provisions  in  these  Ads  which  are  now  relied  on,  I  am 
at  a  loss  how  to  determine.  I  cannot,  however,  think  that  we  need  enter  upon 
this  inquiry.  For,  even  if  we  presume  knowledge,  still  to  infer  ratification 
from  silence  would  lead  to  consequences  which  seem  to  me  inadmissible. 
Upon  one  particular  point  Parliament  expressly  refers  to  the  practice  here, 
and  no  doubt,  therefore,  was  so  far  acquainted  with  it.  In  s.  25  of  the  Coun- 
cils' Ad  it  is  recited  that  doubts  have  arisen  as  to  the  power  to  make  laws  for 
the  Non-Regulation  Provinces,  otherwise  than  at  regular  meetings  of  the  Legis- 
lative Council  in  conformity  with  the  3  &  4  Wm.  IV.,  c.  85.  The  section 
then  goes  on  to  give  validity  to  laws  that  had  not  been  so  made.  But  it  has 
never  been  contended  that  this  recital  and  this  ratification  have  legalized  the 
previous  practice.  On  the  contrary,  the  accepted  view  has,  I  believe,  always 
been  that  the  previous  practice  was  put  an  end  to  bv  this  very  Ad.  Speaking 
of  this  very  practice  in  a  Minute  recorded  in  1868,  Sir  Henry  Maine  says: 
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iSqj.  "  TWjS  $y3tem^  of  which  the  legality  had  long  been  doubted^  was  destroyed 

■a-l^ - —  by  the  Indian  Councils'  Aft.  No  legislative  authority  now  exists  in  India  which 

£icf^ss  jg  j^Qj  derived  from  this  Statute/'     But  if  the  argument  of  tacit  recognition 

.9'  which  I  am  now  considering  be  correct,  how  is  it  possible  to  escape  the  con- 

JPVM^  elusion  that  all  the  vague  powers,  half  legislative,  half  executive,  previously 

^viw  99Pi^  exercised  in  the  Non-Regulation  Provinces,  are  valid  and  subsisting  powers  ? 

,SiiK9ii>  The  argument  seems  here  to  stand  on  its  strongest  ground. 

.8^<«**^-  j^j.  ^  ^g  pj^  contained  in  the  list  which  was  handed  in  appear  to  me 

to  afford  (as  was  asserted)  so  many  clear  and  undisputed  instances  of  a  transfer 
of  legislative  authority.  I  must  guard  myself  against  being  drawn  into  a  final 
expression  of  opinion  as  to  the  construction  of  Ads  which  are  not  properly 
before  us.  I  must  also  observe  that  the  argument  only  extends  to  Afts  passed 
prior  to  the  Councils'  Ad.  It  is  not,  and  could  not  be,  contended  that  the 
Indian  legislature  can  have  increased  its  own  powers  by  any  recent  usurpation. 
This  gets  rid  of  the  two  Ads  most  relied  on, — namely.  Ad  XXIII.  of  1861, 
8. 39,  and  Act  XXV.  of  1 86 1 ,  s.  445 .  Neither  of  these  Adshad  been  passed  when 
d»  Councils'  Ad  received  the  Royal  assent,  though,  probably,  they  were  passed 
before  the  Councils'  Ad  came  into  operation.  I  may  also  observe  that  these 
sections  only  confer  powers  on  the  Executive  Government  to  extend  the  Ads 
to  Non-Regulation  Provinces.  But  we  know  that  as  to  these  districts  certain 
exceptional  notions  were  at  that  time  held  which  are  now  exploded.  As  to 
those  Ads  which  were  passed  prior  to  the  Councils'  Ad  becoming  law,  Ad 
VIII.  of  1859,  s.  385,  and  Ad  XIV.  of  1859,  s.  24,  also  relate  only  to  Non- 
Regulation  Provinces.  Ad  VII.  of  1845  only  empowers  the  Local  Govern- 
ment to  make  rules  respecting  the  levying  of  water-rates  and  so  forth  for  canals 
which  have  been  constructed  at  the  expense  of  Government.  Ad  XXXV.  of 
1850  and  Ad  XXXVI.  of  1857  give  to  the  Local  Government  powers  which 
are  not  legislative,  but  may  be  judicial.  Ad  XVIIL  of  1853  seems  to  me 
merely  to  give  power  to  fix  the  limits  of  cantonments.  Ad  XVII.  of  1854  re- 
serves to  the  Governor-General  in  Council  powers  which  he  would  have  had 
without  this  reservation.  Ad  XXII.  of  1855,  Ad  XX.  of  1856,  Ad  XXIV.  of 
1859,  ^^^  ^^  ^-  ^^  1 861,  are  more  difficult  to  construe.  It  would  certainly 
have  been  safer  to  treat  them  as  what  are  called  General  Clauses  Ads,  and 
for  the  legislature  in  each  case  to  have  sanctioned  their  extension.  But  I 
may  observe  generally  as  to  the  provisions  which  these  and  many  other  Ads 
contain  for  the  making  of  rules  by  the  Executive  Government  in  conformity 
with  the  Ad,  that  we  have  the  very  high  authority  of  the  Judges  who  decided 
the  case  of  Biddle  v.  Tariney  Chum  Bamrjee}  that  the  power  to  make  such 
rules  may  be  largely  conferred  without  any  delegation  of  legislative  autho- 
rity. Ad  XXIX.  of  1857  does  not  seem  to  me  to  confer  any  legislative  powers 
at  all.  Ad  XXIX.  of  1858  was  passed  to  meet  a  pressing  emergency  during 
the  mutiny,  and  ought  not,  I  think,  to  be  taken  as  a  precedent.  Ad  XIII.  of 
1859,  5.  5,  and  Ad  IX.  of  i860,  s.  9,  are,  in  my  opinion,  of  very  doubtful  vali- 
dity. I  am  not  sure  that  they  have  ever  been  acted  upon.  It  is  by  no  means 
easy  to  ascertain  this,  for  it  is  one  of  the  peculiar  results  of  this  method  of  legis- 
lation that  there  is  no  information  upon  the  subject  contained  in  the  Statute 
book.  But  this  I  know  that  I  have  often  heard  the  validity  of  these  provisions 
questioned.  Upon  the  whole,  the  list  of  Ads  prior  to  the  passing  of  the 
Councils*  Ad  does  not  seem  to  me  to  show  any  clear  practice  of  transferring 
legislative  authority  which  Parliament  can  be  said  to  have  known  and  recognized. 


1  I  Tay.  and  Bell  390;  see  p.  404. 
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Before  leaving  this  list  I  must  observe  that  it  contains  a  number  tA  Afts  iSfya 
which  were  evidently  inserted  under  an  entire  misconception  as  to  the  nature 
of  the  difficulty  which  the  Crown  has  to  meet  in  establishing  a  claim  now  piit 
forward  on  behalf  of  the  Indian  legislature.  It  has  never  been  doubted  thai  ** 
the  legislature  may  confer  discretion  of  the  most  extensive  kind  upon  the  exe-J  Bw«a« 
cutive  officers  of  Government.  I  have  already  adverted  to  this,  and,  but  for  the  *•**  ^^^^ 
misconception  which  this  list  discloses,  I  should  not  have  thought  it  neces-  Stti«^^ 
aary  to  advert  to  it  again.  But  it  cannot  be  too  clearly  understood  that  no  one  3rCi*»  ^y* 
denies  that  the  Indian  legislature  may  entrust  to  the  executive  officers  of  Go- 
vernment power,  for  example,  to  regulate  public  processions  and  to  keep  order 
in  places  of  public  resort.  And  the  insertion  of  this  provision  (Aft  XIII.  of 
1856,  s.  77)  in  the  list  handed  up  only  shows  how  entirely  the  question  before 
us  may  be  misunderstood.  No  one  would  think  of  challenging  such  a  provi- 
sion as  this,  as  being  beyond  the  powers  of  the  Indian  legislature.  If  my  view 
of  the  law  threw  any  doubt  upon  the  power  of  the  Indian  legislature  to  pass  such 
an  Ad  as  this,  I  should  abandon  it  at  once.  But  surely  it  is  not  necessary  to 
insist  at  length  upon  the  difference  between  the  delegation  of  a  power  to  keep 
order  in  the  public  streets,  and  the  delegation  of  a  power  to  abolish  all  the 
existing  Courts  of  justice  in  a  large  district,  and  to  substitute  such  new  ones  as 
the  delegatus  may  deem  advisable.  All  that  can  be  said  is,  that  there  may  be 
a  difficulty  in  some  cases  in  saying  whether  the  Aft  amounts  to  a  transfer  of 
legislative  power.  There  would  be  precisely  the  same  difficulty  in  drawing  an  ex- 
act line  between  the  functions  of  the  legislative  and  the  functions  of  the  execu- 
tive Council — between  the  powers  which  Judges  possess  to  make  rules  of  pro- 
cedure, and  the  power  which  they  do  not  possess  to  make  rules  of  substantive 
law.  But  this  does  not  prove  that  these  distinctions  do  not  exist,  or  that  they 
are  not  to  be  observed.  We  are,  as  I  have  already  pointed  out,  not  now  called 
upon  to  deal  with  difficulties  of  this  kind.  If  we  are  ever  called  uport  to  do  so, 
I  do  not  doubt  that  the  utmost  endeavour  will  be  made  to  avoid  impeding  the 
useful  action  of  the  legislature.  I  say  with  confidence  that  this  Court  (the 
only  one  of  which  I  have  a  right  to  speak)  has  always  shown  the  greatest  care 
and  circumspection  in  questioning  the  validity  of  Afts  passed  by  the  Indian 
legislature.  On  the  present  occasion  it  has  been  pressed  very  strongly  that  th^ 
view  of  the  law  which  I  take  would  lead  to  the  most  disastrous  cotiseqttences. 
Nothing  has  been  adduced  in  support  of  this  statement,  which  appears  to  me 
quite  unfounded.  I  would  gladly  have  refrained  from  expressing  any  opinion 
upon  these  Afts  at  all,  but,  not  being  able  to  do  so,  I  am  compelled  to  admit 
that  there  are  dome  provisions  in  some  of  the  Afts  passed  by  the  Legislative 
Council,  the  legality  of  which,  upon  the  view  of  the  law  to  which  I  adhere, 
nay  be  doubtful.  But  I  say  distinctly  that  there  is  ho  ground  whatever  for 
the  sweeping  assertion  which  has  been  made  that,  on  this  view  of  the  law,  a 
vety  large  proportion  of  these  Ads  must  be  at  once  pronounced  to  be  illegal. 
No  such  consequences  followed  from  the  decision  of  Biddle  v.  Tarimy  Chwrn 
Banerjee}  and  my  decision  goes  no  further.  The  only  proposition  of  law  which 
I  lay  down  is,  that  the  Legislative  Council  of  India  cannot  confer  any  power 
to  legislate  upon  the  Lieutenant-Governor  of  Bengal. 

In  my  opinion,  our  jurisdiction  in  the  Cossyah  and  Jynteeah  Hill9  is  now 
the  same  as  it  was  before  the  notification  was  issued  by  the  Lieutenant-Governor, 
and  we  ought,  therefore,  to  send  for  the  record  of  this  case,  in  order  to  sef  whe- 
ther the  appeal  should  be  admitted. 

Kemp,  J. — ^I  concur  in  the  judgment  of  Mr.  Justice  Markby. 

'  I  Tay.  and  Bell  390. 
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AiNSLiE,  J. — ^By  3  and  4  Will.  IV.,  c.  85,  s.  43,  the  Govemor-(Jeneral  in 
Council  had  power  lo  make  laws  and  regulations  for  repealing,  amending,  or 
altering  any  laws  or  regulations  whatever  then  in  force  or  thereafter  to  be  in 
force  in  the  Indian  territories  of  His  Majesty  or  any  part  thereof,  and  to  make 
laws  and  regulations  for  all  persons  and  all  Courts  of  justice  and  the  jurisdic- 
tion thereof,  and  for  all  places  and  things  whatsoever  throughout  the  whole  and 
every  part  of  the  said  territories,  with  certain  reservations ;  and  by  s.  45  all 
laws  made  as  aforesaid  were  to  have  the  force  and  effect  of  Ads  of  Parliament. 

By  16  and  17  Vic,  c.  95,  s.  22,  provision  was  made  for  the  better  exercise 
•  of  the  powers  of  making  laws  and  regulations  by  the  addition  to  the  Council 
of  the  Governor-General  of  certain  persons  as  legislative  councillors ;  and  by 
s.  23  it  was  enacted  that  the  powers  of  making  laws  or  regulations  vested  in 
the  Governor-General  in  Council  should  be  exercised  only  at  meetings  of  the 
said  Council  at  which  a  certain  number  of  members,  and  certain  particular 
members,  should  be  present. 

By  24  and  25  Vic,  c  6^,  s.  2,  the  43rd  section  of  the  Aft  of  Will.  IV., 
and  the  22nd  and  23rd  sections  of  the  Ad  of  16  and  17  Vic,  are  repealed,  but 
the  45th  section  of  the  former  is  maintained  in  force,  save  so  far  as  the  same  may 
be  altered  by  or  be  repugnant  to  this  Ad.  Ss.  9  and  10  provide  for  the  consti- 
tution of  a  Legislative  Council,  and  s.,i  5  restricts  the  power  of  making  laws  and 
regulations  to  meetings  of  the  Council  at  which  a  certain  proportion  of  members 
is  present ;  by  s.  6  the  Governor-General  alone  is  authorized  in  certain  cases  to 
exercise  all  the  powers  of  the  Governor-General  in  Council,  except  the  power  of 
making  laws  and  regulations.  S.  22  re-enacts  the  provisions  of  s.  43  of  the  Act 
of  Will.  IV.,  with  the  addition  that  the  power  is  capable  of  being  exercised  at 
meetings  of  Council  for  the  purpose  of  making  laws  and  regulations,  at  which, 
by  s.  19,  no  other  business  can  be  transacted,  and  except  at  which,  by  s.  15,  no 
laws  or  regulations  can  be  made.  S.  25  validates  certain  laws  and  regulations 
theretofore  made  otherwise  than  at  meetings  of  a  Legislative  Council  in  respect 
of  the  Non-Regulation  Provinces.  By  s.  23,  the  Governor-General,  in  cases  of 
emergency,  may  make  ordinances  for  the  peace  and  good  government  of  the 
Indian  territories  of  Her  Majesty  or  any  part  thereof,  to  have  effect  for  six  months 
only,  and  subject  to  be  controlled  or  superseded  by  a  law  made  at  a  meeting  of 
the  Legislative  Council.  Ss.  34  and  45  restrict  the  power  of  making  laws  and 
regulations  conferred  on  subordinate  legislatures,  so  that,  as  in  the  case  of  the 
Council  of  the  Governor-General,  it  can  only  be  exercised  at  a  meeting  for  the 
purpose  of  making  laws  and  regulations,  and  in  no  case  can  they  modify  Acts 
of  the  Imperial  Parliament. 

The  1st  section  of  33  Vic,  c  3,  provides  that,  in  respect  of  any  part  of 
the  territories  under  the  government  or  administration  of  any  Governor,  Lieute- 
nant-Governor, or  Chief  Commissioner,  to  which  the  Secretary  of  State  shall, 
from  time  to  time,  by  Resolution,  declare  the  provisions  of  the  section  to  be  ap- 
plicable, the  Governor,  Lieutenant-Governor,  or  Chief  Commissioner,  as  the 
case  may  be,  may  propose  drafts  of  regulations  for  the  peace  and  good  govern- 
ment of  such  parts  to  the  Governor-Cjeneral  in  Council,  which,  on  receiving 
his  assent,  and  being  duly  published,  shall  have  the  force  of  laws  made  at  a 
meeting  of  the  Legislative  Council. 

There  is  further  a  provision  in  17  and  18  Vic,  c  jj,  s.  3,  by  which  the 
Governor-General  in  Council  (with  the  sanction  of  the  Court  of  Directors  of  the 
East  India  Company)  could,  by  proclamation,  take,  under  the  immediate  author- 
ity and  management  of  the  Governor-General  in  Council,  any  part  of  the  terri- 
tories under  the  Grovernment  of  the  East  India  Company,  and  thereupon  could 
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give  all  necessary  orders  and  directions  respecting  the  administration  of  such 
part,  or  otherwise  provide  for  the  administration  of  the  same ;  but  this  is  cou- 
pled with  a  proviso  that  no  law  in  force  at  the  time  in  such  part  should  be  altered 
or  repealed  except  by  a  law  made  by  the  Governor-General  in  Council. 

The  Imperial  Parliament  has  thus  carefully  declared  the  mode  in  which 
legislation  by  the  Government  of  India  is  to  be  carried  on.  Ordinarily  it  is  to 
be  by  laws  made  at  meetings  of  the  Legislative  Council  of  the  Governor-Gene- 
ral ;  under  emergencies  and  for  the  limited  term  of  six  months,  by  the  Governor- 
General  alone ;  and  in  respect  of  particular  places,  to  be  defined  by  the  Sec- 
retary of  State,  by  the  Governor-CJeneral  in  (Executive)  Council  on  the  proposal 
of  the  Local  Government. 

When  Act  XXII.  of  1869  was  passed,  the  last  provisions  had  not  come  in- 
to existence.  This  Act  was  passed  by  the  Governor-General  in  Council  under 
the  general  powers  conferred  by  s.  22  of  the  Indian  Councils'  Aft,  subject  to 
the  limitations  specified  in  that  section. 

The  question  is,  whether  the  supreme  Indian  legislature  did  itself,  directly 
or  by  necessary  implication,  exclude  the  Cossyah  and  Jynteeah  Hills  from  the 
territorial  jurisdiction  of  the  High  Court.  I  confine  myself  to  this  one  matter, 
which  is  all  that  we  need  consider  for  the  purposes  of  the  appeal  before  us  at 
the  present  stage  of  the  proceedings.  I  understand  we  are  all  agreed  that  such 
exclusion  is  within  the  powers  of  the  legislature. 

I  think  it  did  not  do  so,  but  that  it  left  the  question  of  such  exclusion  un- 
setded.  The  preamble  and  title  of  the  Act  speak  only  of  the  Garo  Hills ;  the 
Cossyah  Hills  are  not  mentioned  until  s.  9  is  reached,  except  that  in  s.  3  it  is 
said  that,  from  the  date  of  the  notification  provided  for  in  s.  2,  Act  VI.  of  1835 
(so  far  as  it  relates  to  the  Cossyah  Hills)  shall  be  repealed.  With  this  excep* 
tion,  the  first  eight  sections  refer  exclusively  to  the  Garo  Hills.  Then  comes 
the  9th  section,  which  empowers  the  Lieutenant-Governor  from  time  to  time, 
by  notification  in  the  Calcutta  Gazette^  to  extend  all  or  any  of  the  provisions  of 
the  other  sections  to  the  Jynteeah  Hills,  the  Naga  Hills,  and  to  such  portion  of 
the  Cossyah  Hills  as  for  the  time  being  forms  part  of  British  territory. 

This  provision  for  a  separate  notification  makes  it  clear  that  no  part  of  the 
territory  mentioned  in  s.  9  is  affected  by  the  Act  in  consequence  of  the  noti- 
fication provided  for  in  s.  2 ;  and  that,  if  the  Act  has  any  operation  there,  it  is 
simply  as  the  result  of  the  will  of  the  Lieutenant-Governor.  The  repeal  of  so 
much  of  Act  VI.  of  1835  as  affects  the  Cossyah  Hills  from  the  date  when  the 
Aft  came  into  force  in  &e  Garo  Hills  (namely,  the  first  March  1870)  is  of  no 
practical  importance ;  this  much  of  the  Aft  was  wholly  obsolete.  The  Courts 
of  Sudder  Dewany  and  Nizamut  Adawlut,  to  which  powers  of  superintendence 
had  been  given  by  the  Aft,  had  ceased  to  exist ;  and  by  the  9th  section  of  the 
High  Courts'  Aft  (24  and  25  Vic,  c.  104)  this  Court  had  been  vested  with  the 
same  powers  that  the  former  Courts  had.  That  the  Government  of  India  in 
Legislative  Council  should  take  the  opportunity  of  repealing  this  obsolete  Aft 
at  the  same  time  that  it  was  dealing  with  the  law  applicable  to  the  Garo  Hills, 
is  not,  to  my  mind,  sufficient  ground  for  saying  that  the  legislature  in  Septem- 
ber 1869  made  a  declaration  in  respeft  of  the  Jynteeah,  the  Naga,  or  the 
Cossyah  Hills  similar  to  that  which  it  had  made  in  respeft  of  the  Garo  Hills. 
As  to  these  last,  certain  provisions  were  absolutely  enacted,  and  all  that  was 
referred  to  the  Lieutenant-Governor  was  to  fix  a  day  from  which  they  should 
take  effect. 
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The  preamble  declares  the  expediency  of  dealing  with  the  Garo  Hills,  bat 
says  not  a  word  about  the  others.  The  notification  necessary  to  start  the  oper- 
ation of  the  Aft  in  respect  of  the. Garo  Hills  has  no  effect  in  the  Cossyah  and 
other  hills.  Whether  or  not  the  Ad  shall  ever  come  into  operation  at  all  in 
the  latter,  and,  if  so,  the  extent  to  which  effect  shall  be  given  to  it,  is  left  entirely 
to  the  discretion  of  the  Lieutenant-Governor.  The  2nd  and  9th  sections  are 
not  framed  in  the  same  form.  The  first  directs  that  the  Aft  shall  come  into 
operation,  and  that  the  Lieutenant-Governor  shall  fix  a  date  of  commencement, 
and  merely  leaves  the  particular  date  to  be  determined  by  the  Lieutenant-Go* 
vemor  as  is  commonly  done  when  the  introduction  of  a  new  law  requires  some 
adjustment  of  the  administrative  machinery. 

The  fixing  of  such  date  is  a  ministerial,  not  a  legislative  aft;  but  the  deter- 
mination whether  the  law  shall  be  applied  at  all  is  not  a  ministerial,  but  a  legis- 
lative aft.  As  this  determination  was  not  arrived  at  by  the  Supreme  Legisla- 
ture, but  was  remitted  to  the  discretion  of  the  Lieutenant-Governor,  it  cannot 
be  said  that  the  legislature  excluded  the  Cossyah  and  Jyhteeah  Hills  from  the 
jurisdiction  of  the  High  Court;  it  went  no  farther  than  to  say  that  if  at  any 
time  the  Lieutenant-Governor  shall  think  fit  to  exclude  them  he  may  do  so. 
In  fact,  the  Lieutenant-Governor  did  not  avail  himself  of  the  power  for  two 
years  after  the  passing  of  the  Aft,  whereas  he  issued  the  notification  under  s. 
2  within  five  months  from  that  time,  and  it  rested  entirely  with  him  to  deter- 
mine whether  he  ever  would  avail  himself  of  it,  and  if  so,  in  what  district  and 
to  what  extent.  He  might  possibly  have  determined  only  to  apply  the  provi- 
sions of  s.  5,  relating  to  the  public  revenue  and  rent,  and  of  s.  7,  as  to  cesses 
in  one  tract,  while  he  applied  the  whole  law  in  ianother.  The  Supreme  Legis- 
lature could  have  no  knowledge  beforehand  of  what  would  be  the  results  of 
the  passing  of  the  Aft.  It  certainly  cannot  be  said  that  the  four  bill-tracts 
named  in  the  Act  were  all  in  the  same  condition  at  the  date  of  the  passing  of 
the  Aft  of  1869,  so  that  what  was  good  law  for  one  was  necessarily  applicable 
to  the  others ;  if  this  had  been  so,  the  frame  of  the  Aft  would  have  been  ciiffer- 
ent  from  what  it  is.  If  then  it  was  uncertain  whether  the  jurisdiction  of  this 
Court  in  the  Cossyah  Hills  would  ever  be  taken  away  at  all,  it  cannot  be  held 
that  it  was  actually  taken  away  by  the  Supreme  Legislature  in  the  Aft  of  1869, 
and  that  all  that  was  left  to  the  Lieutenant-Governor  was  to  make  arrangements 
accordingly,  and  to  fix  a  date  for  the  commencement  of  the  operation  of  the 
Aft. 

It  is  consequently  necessary  to  ascertain  whether  the  delegation  of  power 
to  the  Lieutenant-Governor  to  remove  the  Cossyah  and  Jynteeah  Hills  from  the 
jurisdiction  of  this  Court  by  a  legislative  declaration  was  within  the  powers  of 
the  Legislative  Council.  On  this  point,  the  language  of  s.  22  of  the  Councils' 
Aft  appears  to  me  to  leave  no  doubt. 

Power  is  given  to  the  Governor-General  in  Council  at  meetings  for  the 
purpose  of  making  laws  and  regulations  to  alter  any  laws  and  make  laws  for 
all  persons,  places,  and  Courts  of  justice  in  the  Indian  territories  of  Her  Ma- 
jesty :  provided,  inter  alid,  that  such  laws  shall  not  in  any  way  affeft  any  of 
the  provisions  of  the  Councils'  Aft:. 

The  law  under  consideration  is  a  law  made  undoubtedly  at  a  meeting  of 
the  Legislative  Council  of  the  Governor-General,  and  so  far  a  good  law ;  and, 
if  it  does  not  fall  within  one  of  the  seven  exceptions  specified  in  s.  22,  it  has, 
by  the  45th  section  of  3  and  4  Will.  IV.,  c.  85,  all  the  force  and  effect  of  an 
Aft  of  Parliament ;  but,  if  it  does  fall  within  one  of  these  exceptions,  this  last 
mentioned  enactment  gives  it  no  force  at  all.   S.  22  of  the  Councils' Aft  having 
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been  substituted  for  the  earlier  provisions  on  the  same  subject  (3  and  4  Will. 
IV.,  c.  85,  s.  43,  as  modified  by  16  and  17  Vic,  c.  95,  s.  23),  the  words  of  s.  45  " 
— "  all  laws  and  regulations  made  as  aforesaid  " — only  apply  to  laws  properly 
made  under  s.  22  of  the  Councils'  Aft,  and  not  within  one  of  the  exceptions. 

The  Aa  of  Parliament  requires  that  ordinarily  all  laws  shall  be  made  only 
at  a  meeting  of  the  Council  of  the  Governor-General  held  for  the  sole  purpose 
of  making  laws  and  regulations,  and  at  which  certain  persons  are  present. 
When  laws  are  to  be  made  otherwise,  there  is  a  specific  provision  according  to 
the  nature  of  the  case,  but  these  exceptional  provisions  are  made  by  Parliament 
itself,  and  not  left  to  the  discretion  of  the  Indian  legislature ;  and  it  is,  and  has 
long  been,  an  established  rule  (s.  70,  3  and  4  Will.  IV.,  c.  85,  and  s.  6,  24 
and  25  Vic,  c.  67)  that  the  Governor-General  himself  shall  not  by  himself, 
except  when  specially  authorized  by  Parliament,  exercise  the  power  of  making 
laws  and  regulations.  It  would  not  be  possible  for  the  Legislative  Council 
validly  to  divest  itself  of  its  own  functions,  and  transfer  them  to  the  Governor- 
General  atone.  A  law  to  such  effeft,  made  by  the  Council,  would  violate  the 
provisions  of  both  s.  6  and  s.  15,  whether  that  law  purported  to  vest  the  Gover- 
nor-General with  legislative  powers  generally  or  specially,  and  would,  therefore, 
under  the  express  words  of  s.  22,  be  ulira  vires.  But  if  this  is  so  as  to  the 
Governor-General,  surely  it  must  be  so  as  to  the  Lieutenant-Governor  of 
Bengal.  The  same  reasons  which  apply  in  the  one  case  for  restraining  the 
highest  officer  of  the  Crown  in  India  from  exercising  legislative  powers  alone, 
and  for  entrusting  those  powers  only  to  a  Council  to  be  exercised  at  a  meeting 
at  which  not  less  than  a  certain  number  of  members  shall  be  present,  must  ap- 
ply with  more  force  to  a  subordinate  officer ;  and  s.  1 5  is  as  much  violated  in 
one  case  as  in  the  other. 

Therefore,  in  my  opinion,  the  conferring  on  the  Lieutenant-Governor 
power  to  remove  the  Cossyah  Hills  from  the  jurisdiction  of  this  Court  was  uUra 
vires. 

If  it  was  ullra  vires,  this  Court  is  bound  to  take  notice  of  the  fact.  The 
power  formerly  exercised  by  the  Nizamut  Adawlut  in  this  tract  of  country  was 
given  to  this  Court  by  Ad  of  Parliament  (s.  9,  24  <&  25  Vic,  c  104),  and,  unless 
it  has  been  validly  taken  away,  we  are  bound  to  exercise  it. 

No  doubt,  the  Governor-General  in  Council,  whatever  construction  be  put 
on  the  section  referred  to,  has  power  to  put  an  end  to  this  Court's  jurisdiction  in 
this  tract  of  country,  but  no  other  authority  in  India  can  do  so.  But  if  the  Go- 
vernor-General in  Council  wishes  to  do  it,  he  must  proceed  by  the  exercise  of  his 
legislative  powers  as  created  or  declared  by  the  Councils'  Aft,  and  in  no  other 
way.  The  High  Courts'  Aft  provides  no  new  mode  of  legislation,  but  makes 
the  jurisdiction  of  the  High  Courts  subject  to  the  legislative  powers  of  the  Gro- 
vemor-General  in  Council,  which  must  be  looked  for  elsewhere.  If  he  shall 
proceed  in  any  other  way,  this  Court  is  constrained  by  the  Aft  of  Parliament 
to  continue  the  exercise  of  its  jurisdiction. 

But  it  is  said  that  this  view  of  the  provisions  of  s.  22  of  the  Councils*  Aft 
is  at  variance  with  that  taken  through  a  long  course  of  years,  as  shown  by  a 
series  of  enaftments  in  which  a  somewhat  similar  mode  of  supplementing  the 
action  of  the  Legislative  Council  has  been  adopted. 

I  think  it  unnecessary  now  to  express  any  opinion  as  to  the  validity  of  the 
Ads  referred  to.  Assuming  them  to  have  been  validly  enafted,  their  existence 
docs  not  support,  the  argument  that  the  mode  of  legislation  adopted  in  Aft 
XXIL  of  1869  is  only  that  which  has  been  constantly  adopted  without  objection ; 
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and  that,  as  it  cannot  be  assumed  that  this  mode  of  legislation  has  escaped  the 
'  observation  of  the  Imperial  Parliament,  it  has  the  warrant  of  a  tacit  approval. 

It  appears  to  me  that  a  distinction  most  be  drawn  between  provisions  by 
which  the  carrying  ont  of  the  declared  decisions  of  the  Supreme  Legislature  is 
furthered,  and  provisions  which  give  a  power  to  aft  independently  of  the  dis- 
cretion of  the  Council  of  the  Governor-General.  As  an  example  of  the  one,  I 
may  take  s.  385  of  Aft  VIII.  of  1859,  or  s.  445,  Aft  XXV.  of  1861.  These  are 
laws  intended  to  be  eventually  of  universal  application  in  British  India  (the 
latter,  re-enafted  in  Act  X.  of  1872,  is  now,  with  very  few  exceptions,  the  only 
law  on  the  subjeft) ;  the  actual  introduction  of  these  enactments  was  in  certain 
trafts  of  country  postponed,  and  made  to  depend  on  the  discretion  of  the  Local 
Government.  The  Supreme  Legislature  had  considered  these  laws,  and  adopt- 
ed them  as  laws  to  be  eventually  in  force  everywhere ;  but,  instead  of  declaring 
that  they  were  to  take  effect  everywhere  at  once,  it  was  content  to  declare  the 
ultimate  law,  and  leave  the  Local  Governments  to  advance  up  to  this  standard 
as  fast  as  they  conveniently  could.  When  a  Local  Government  declared  such 
a  law  to  be  in  force,  it  was  merely  parting  with  a  power  of  delay  conferred  up^ 
on  it ;  it  did  not  make  any  law ;  the  law  introduced  was  the  law  made  by  the 
Governor-General  in  Council  with  the  express  intention  that  it  should  become 
the  law  of  the  particular  tract  of  country  in  due  time.  But  Aft  XXII.  of 
1869  does  not  stand  on  precisely  the  same  footing.  There  was  no  ex- 
pression of  a  determination  by,  or  desire  of,  the  Legislative  Council  that 
eventually  the  Jynteeah  Hills,  the  Naga  Hills,  and  the  Cossyah  Hills,  should 
be  reduced  to  the  same  condition  as  the  Garo  Hills ;  at  the  most  it  can  only 
be  said  that  there  was  an  expectation  that  such  a  measure  might  become  ne- 
cessary. But  an  attempt  to  provide  beforehand  for  the  contingency  of  such  a 
state  of  things  arising  in  the  former  as  then  warranted  the  introduction  of  the 
measure  into  the  Garo  Hills,  does  not  amount  to  a  determination  that  this  was 
the  law  which  it  was  desirable  to  put  into  force  in  all  these  hill  tracts ;  had 
this  been  the  intention  of  the  legislature,  I  should  have  expected  it  to  have 
been  expressed  in  plain  language. 

The  provisions  of  s.  39,  Aft  XXIII.  of  186 1,  do  not  affect  my  view  of  this 
matter.  This  section  allows  a  Local  Government,  with  the  previous  sanction 
of  the  Govemor-Greneral  in  Council,  to  annex  any  restriction,  limitation,  or 
proviso  it  may  think  proper  when  extending  the  Code  of  Civil  Procedure  to 
any  territory  not  subject  to  the  general  regulations ;  but  this  is  merely  another 
form  of  delaying  the  full  extension  of  the  Code.  So  far  as  the  Code  obtains 
operation,  it  is  still,  because  the  extension  is,  pro  tantoy  a  carryfng  out  of  the 
intention  of  the  superior  legislature  that  this  shall  be  sooner  or  later  the  law  in 
the  particular  tract  of  country.  As  I  read  the  section,  no  (>ower  is  given  to 
amend  the  law  itself ;  it  is  only  a  power  to  keep  some  portion  in  abeyance,  or 
to  make  its  operation  contingent  on  something  external  to  it,  which  again  is 
only  another  form  of  postponing  its  full  operation. 

A  very  large  number  of  the  Afts  referred  to  in  the  schedule  submitted  to 
us  of  Afts  containing  delegation  of  powers  is  of  the  same  character.  The  sub- 
ject of  many  is  limited,  but  the  mode  of  legislation  is  substantially  the  same. 
The  general  law  on  each  subject  is  propounded  by  the  legislature ;  the  gradu- 
al application  of  it  is  entrusted  to  some  authority  named  in  the  Aft.  In  form, 
it  may  be  that  the  law  is  made  for  one  or  more  named  members  of  a  class  with 
power  to  extend  it  to  others ;  but,  in  effect,  this  is  making  a  law  for  the  class 
with  a  (>ower  granted  to  the  Local  Government  to  introduce  it  more  or  less 
rapidly  as  may  seem  fit.    The  distinctive  feature  in  my  opinion  is,  that  in  each 
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of  these  cases  the  l^w  is  constructive  by  addition  to,  or  remodelling  of,  the .. 
Statute  law  then  existing  as  to  each  class  of  subjects  under  the  directly  exer-  " 
cised  discretion  of  a  legislative  body,  whereas  Aft  XXII.  of  1869,  as  far  as  we 
are  now  concerned  with  it,  is  destructive,  and  operates  merely  to  terminate  the 
operation  of  established  laws. 

There  is  another  class  of  Afts  in  which  there  is  apparently  a  clear  dele- 
gation of  legislative  power.  I  refer  to  Afts  which  contain  a  provision  giving 
power  to  make  rules  or  bye-laws,  and  to  impose  taxes  or  fix  fees  and  charges ; 
bat  these  are  clearly  distinguishable  from  such  an  Aft  as  Aft  XXII.  of  1869, 
80  far  as  we  are  concerned  with  it  now,  which  is  only  so  far  as  it  gives  power 
to  the  Lieutenant-Governor  to  repeal  s.  9  of  24  &  25  Vic,  c.  104.  Whether 
the  powers  conferred  in  these  Afts  to  make  rules  and  bye-laws  can  in  all  cases 
be  defended,  is  a  mattet  I  need  not  discuss.  All  legislation  of  this  class  is 
subordinate  to,  and  in  furtherance  of,  the  defined  object  of  each  particular  Act. 

The  case  of  Biddle  v.  Tariney  Churn  Banerjee  ^  at  p.  409,  and  again  at 
p.  479  of  the  report,  is  authority  for  holding  that,  while  the  validity  of  rules 
which  can  be  brought  within  the  definition  of  ministerial  acts  is  undoubted, 
the  validity  of  other  rules  such  as  therein  mentioned — namely,  rules  imposing 
a  penalty  directly,  or  granting  power  of  compelling  discovery — is  open  to 
grave  doubt,  if  indeed  the  case  does  not  go  so  far  as  to  rule  that  they  are  ab- 
solutely invalid.  It  is  foreign  to  my  present  purpose  to  discuss  that  case ;  it 
is  enough  to  show  that  the  delegation  relied  on  does  not  stand  unquestioned, 
but  that  there  is  very  high  authority  for  doubting  its  validity.  As  I  have  re- 
ferred to  this  case,  I  take  the  opportunity  of  observing  that  it  seems  to  me 
strongly  to  support  the  earlier  part  of  my  judgment.  At  p.  406  the  learned 
Chief  Justice,  Sir  Lawrence  Peel,  observes :  "  The  legislature  of  India,  though 
it  possesses  large  legislative  powers,  is  still  a  limited  legislature,  and  exercises 
a  delegated  authority  of  making  laws.  Independently  of  the  territorial  limitji 
assigned  to  its  power  of  making  laws,  there  are  other  limits  imposed  which  the 
legislature  must  not  exceed ;  and  it  is  the  province  of  the  Courts  of  Justice  of 
the  country  to  decide  on  the  legality  of  Acts  of  the  legislature,  if  a  suit  be  in- 
stituted to  decide  whether  the  legislature  has  or  has  not  exceeded  the  limits 
within  which  it  may  legislate."  Again,  at  p.  479,  as  I  understand  the  judg- 
ment, he  assumes  as  undoubted  that  delegation  of  legislative  authority  by  the 
Indian  legislature  is  beyond  its  powers,  the  question  being  in  each  case  whe- 
ther there  has  or  has  not  been  such  delegation. 

The  Acts  which  are  most  analogous  to  the  Act  under  consideration,  so  far 
as  we  have  now  to  deal  with  it,  are  few  in  number ;  they  have  been  termed  dc- 
regnlationizing  Acts. 

Act  XXI.  of  1845  was  passed  while  the  3  and  4  Will.  IV.,  c.  85,  was  in 
force ;  the  power  of  legislation  was  then  vested  in  the  Governor-General  in 
Council.  This  Act  does  not  make  any  transfer  of  that  power,  but  simply  de- 
clares that  the  same  authority  in  which  the  legislative  power  rested,  z^/'j?.,  the 
Governor-General  in  Council  may,  by  order  in  Council,  do  certain  things. 
The  same  remarks  apply  to  Acts  VI.  and  XI.  of  1846. 

After  the  passing  of  16  and  17  Vic,  c  95,  we  come  to  the  Sonthal  Dis- 
tricts' Act  XXXVIl.  of  1855.  This  differs  in  form  from  Act  XXII.  of  1869, 
and  is  distinctly  a  legislative  declaration  by  the  Governor-General  in  Council. 
The  Lieutenant-Governor  has,  by  s.  6,  to  give  effect  to  it  by  proclamation ; 
but  this  obviously  is  a  merely  administrative  action.    The  power  to  allow  an 
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appeal  in  cl.  i,  s.  4»  notwithstanding  the  declaration  in  that  section  that  all  de- 
'  cisions  and  sentences  passed  according  to  the  provisions  of  the  Act  are  final,  is  a 
power  to  relax  the  stringency  of  the  Act  in  the  direction  of  the  general  law. 

The  Chtttagong  Hill  Tracts*  Act  XXII.  of  i860  approaches,  in  some  re- 
spects, more  nearly  to  the  form  of  the  Act  under  consideration.  Whether  any 
iA  its  provisions  are  open  to  question  is  beyond  the  scope  of  my  present  en- 
quiry. So  far  as  the  abolition  of  the  jurisdiction  of  the  Courts  of  civil  and 
criminal  judicature  is  concerned,  the  direct  and  undoubted  authority  of  the 
Governor-General  in  Council  has  been  exercised.  In  the  Rohilkhund  Act 
XIV.  of  1 86 1,  there  is  a  slight  change  of  form.  While  the  Supreme  Legisla- 
ture makes  a  direct  declaration  in  respect  of  certain  tracts  specified  in  the 
schedule,  it  gives  power  to  the  Lieutenant-Governor,  North-Western  Provinces, 
to  define  the  portions  of  Pergunnas  Juspoor  and  Kashipore  in  the  District  of 
Moradabad,  which  are  to  be  subject  to  the  Act ;  but  it  does  not  give  him 
power  to  include  these  pergunnas  or  not  at  his  pleasure  and  at  such  time  as 
he  may  think  fit.  There  is  no  provision  for  more  than  one  proclamation 
giving  effect  to  the  Act.  This  Act  approaches  to,  but  does  not  reach,  the  form 
of  Act  XXn.  of  1869. 

Act  XXIV.  of  1864  is  wholly  different;  it  validates  rules  previously  made. 
As  far  as  it  empowers  the  Local  Government  to  extend  any  Regulation  or  Act 
then  in  force,  it  may  be  said  to  give  legislative  power ;  but  this  is  not  such  a 
power  as  is  now  in  question,  and  whether  such  powers  have  been  rightly  or 
wrongly  given  is  a,  matter  on  which  I  express  no  opinion. 

On  the  whole,  then,  I  am  of  opinion  that  the  jurisdiction  of  this  Court  in 
the  Cossyah  and  Jynteeah  Hills  has  not  been  validly  taken  away,  and  that  we 
are  bound  to  entertain  the  appeal. 

Macpherson,  J. — In  my  opinion,  the  Governor-General  in  Council  has 
power,  by  legislation,  to  remove  from  the  jurisdiction  of  this  Court  a  district 
over  which  the  Court  was  declared  by  the  Letters  Patent  to  have  jurisdiction. 
That  power  seems  to  me  to  be  expressly  conferred  by  s.  9  of  24  and  25  Vic, 
C.  104 — without  which  section  legislation  On  the  subject  would  be  wholly  pro- 
hibited by  the  proviso  in  24  and  25  Vic,  c  67,  s.  22,  that  the  Governor-General 
in  Council  shall  not  have  the  power  of  making  any  law  which  shall  repeal  or  in 
any  way  affect  any  of  the  provisions  of  that  Act  or  of  any  Act  passed  in  the 
same  session,  or  thereafter  to  be  passed,  in  anywise  affecting  Her  Majesty's 
Indian  territories  or  the  inhabitants  thereof. 

These  two  Statutes,  24  and  25  Vic,  c  67  and  c.  104,  were  passed  within 
a  few  days  of  each  other  (one  on  the  ist  of  August,  and  the  other  on  the  6th) ; 
and  I  think  it  clear  that  it  was  intended  by  ss.  9,  11,  and  13  of  the  later  Act 
to  preserve  to  the  Governor-General  in  Council  certain  legislative  powers 
whkh  otherwise,  by  reason  of  the  proviso  in  s.  22  of  c.  67,  the  Governor-Ge- 
neral in  Council  would  not  have  had.  A  consideration  of  the  terms  of  the 
High  Courts'  Act  will  show  that  the  matters  covered  by  the  three  ss.  9, 1 1,  and 
13-^n  which  alone  the  legislative  powers  of  the  Governor-General  in  Council 
are  saved — are  the  only  matters  relating  to  the  High  Court  in  respect  of  which 
the  Governor-General  in  Council  was  intended  to  have  legislative  powers. 
And  the  express  saving  of  these  powers  in  ss.  11  and  13  was  necessary,  be- 
cause those  sections  relate  to  matters  not  included  or  dealt  with  in  s.  9.  The 
Govemor-General  in  Council  has  no  legislative  power  in  relation  to  the  High 
Cowt  save  what  is  reserved  to  him  by  24  and  25  Vic,  c  104 ;  and  the  Letters 
Patent  could  give  no  such  power  not  already  given  by  that  Statute. 
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Although  I  do  not  doubt  that  the  conclusion  arrived  at  in  Means'^  case^ 
was  correct,  I  do  not  concur  in  the  construction  there  put  upon  these  two  • 
Statutes.  I  dissent  wholly  from  the  theory,  which  seems  to  be  the  basid  of 
the  late  Chief  Justice's  decision  in  Meares's  case}  that  a  declaration  of 
jurisdiction  contained  in  the  Letters  Patent  can  be  affected  by  legislation 
by  the  Governor-General  in  Council,  because  the  declaration  in  the  Letters 
Patent  is  not  a  "provision  of  the  Act"  within  the  meaning  of  s.  22.  In  my 
opinion,  it  is  a  provision  of  the  Act  within  the  meaning  of  s.  22,  and  as  such 
the  legislative  powers  of  the  Governor-General  in  Council  would  be  wholly  bar- 
red in  respect  of  it  were  those  powers  not  given  or  reserved  to  the  Governor- 
General  in  Council  by  s.  9  of  the  High  Courts'  Act.  It  is  only  so  far  as  legis- 
lative powers  are  expressly  given  or  reserved  by  24  and  25  Vic,  c.  104,  that 
the  Governor-General  in  Council  has  any  legislative  authority  over  the  jurii- 
diction,  Ac,  of  the  High  Court.  S.  9,  however,  does  seem  to  me  to  give  the 
Governor-General  in  Council  plenary  powers  of  legislation  as  regards  the  juri^ 
diction.  For  I  read  that  section  as  declaring  that  the  Court  shall  have  and  ex^ 
ercise  all  such  civil  and  other  jurisdiction,  original  and  appellate,  and  all  such 
powers  in  relation  to  the  administration  of  justice  in  the  Presidency,  as  the 
Letters  Patent  shall  direct ;  and,  save  as  by  the  Letters  Patent  otherwise  directed, 
and  subject  and  without  prejudice  to  the  legislative  powers  of  the  Governor- 
General  in  Council  in  relation  to  the  matters  aforesaid  (z.  e.,  all  the  matters 
mentioned  in  s.  9,  with  which  the  Crown  is  authorized  to  deal  in  the  Letters 
Patent),  the  Court  shall  have  and  exercise  all  jurisdiction  and  every  power,  Ac, 
in  any  manner  vested  in  the  abolished  Courts  (Supreme  and  Sudder)  of  the 
same  Presidency.  The  section,  in  short,  vested  in  the  new  Court  all  the  juris- 
dictions and  all  the  powers  of  every  description  of  the  two  abolished  Courts, 
except  so  far  as  those  jurisdictions  and  powers  might  be  altered  or  taken  away 
by  the  Letters  Patent  or  by  subsequent  legislation  by  the  Governor-General  in 
Council. 

This  construction  of  the  Statute,  no  doubt,  leads  to  the  conclusion  that  the 
Governor-General  in  Council  has  power  to  alter  wholly,  and  to  take  away  the 
jurisdiction  of  the  High  Court — and,  further,  that  the  Governor-General  in 
Council  is  the  only  authority  in  India  by  which  the  jurisdiction  or  powers  of 
this  Court  can  be  altered  or  in  any  way  affected.  Nevertheless,  it  appears  to 
me  to  be  the  right  construction ;  and  it  is  the  construction  which,  as  a  matter 
of  fact,  was  invariably  put  upon  the  law  up  to  the  time  of  Meares's  case  J-  If  it 
be  the  right  construction,  it  cannot  be  questioned  that  the  Governor-General 
in  Council  could  legally  remove  the  Cossyah  and  Jynteeah  Hills  from  our  juris- 
diction. 

But  it  is  argued  that,  if  the  Govemor-G^eneral  in  Council  had  this  power, 
it  has  not  been  legally  exercised,  inasmuch  as  the  Governor-General  in  Coun- 
cil did  not  attempt  or  profess  to  remove  the  Cossyah  and  Jynteeah  Hills  from 
the  jurisdiction  of  the  High  Court,  but  merely  passed  an  Act  authorizing  the 
Lieutenant-Governor  to  remove  them  if  he  at  any  time  should  think  fix  to  do 
so.  And  it  is  contended  that  a  removal  by  an  order  based  on  the  authority 
thus  given  to  the  Lieutenant-Governor  of  Bengal  is  not  legal 

It  is  an  undeniable  fact  that  the  Governor-General  in  Council  did  by  Act 
XXIL  of  1869  empower  the  Lieutenant-Governor  of  Bengal  at  his  pleasure  to 
extend  the  provisions  of  the  Act  to  the  districts  in  question,  and  that,  by  virtue 
of  the  power  so  conferred  on  the  Lieutenant-Governor,  those  provisions  have 

since  been  extended  in  the  manner  contemplated. 

I        '  -,■■■■ 
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The  first  question  which  here  arises  is,  whether,  the  Governor-General  in 
■  Council  having  passed  such  an  Act,  this  Court  can  decline  to  recognize  or  be 
bound  by  it,  on  the  ground  that  is  was  ultra  vires  of  the  Governor-General  in 
Council  to  legislate  in  such  a  fashion — ue,,  to  delegate  to  the  Lieutenant-Go- 
vernor of  Bengal  functions  which  were  expressly  vested  in  the  Governor-General 
in  Council.  In  considering  this  matter,  it  is  n^essary  to  go  back  a  little,  and 
see  what  the  legislative  powers  of  the  Governor-General  in  Council  really  are. 

The  Stat.  3  and  4  Will.  IV.,  c.  85,  s.  43,  gave  the  Governor-General  in 
Council  power  to  make  laws  for  repealing  or  altering  any  laws  or  regulations 
whatever  then  in  force  or  thereafter  to  be  in  force  (in  British  India,  &c.),  and 
for  all  persons  of  whatever  nationality — and  for  all  Courts  of  justice,  whether 
jestablished  by  Royal  Charter  or  otherwise,  and  the  jurisdiction  thereof — save 
,and  except  that  the  Governor-General  in  Council  was  not  to  have  power  by  le- 
gislation to  repeal  or  alter  any  of  the  provisions  of  that  Act  (3  and  4  Will.  IV., 
c.  85),  or  of  any  Act  to  be  thereafter  passed  affecting  the  East  India  Company 
or  the  said  territories,  or  the  inhabitants  thereof,  <&c.  This  power  of  legislation 
was  (s.  44)  subject  to  the  right  of  the  Court  of  Directors  to  disallow  any  law 
which  might  have  been  passed,  which  was  thereupon  (<>.,  if  disallowed)  to  be 
repealed.  By  s.  45  it  was  enacted — and  this  section  stands  unrepealed  to  the 
present  day — that  all  laws  made  as  aforesaid  (2.  e.,  by  the  Governor-General  in 
Council  under  the  powers  given  by  that  Act)  ''  shall  be  of  the  same  force  and 
effect  within  and  throughout  the  said  territories  as  any  Act  of  Parliament  would 
or  ought  to  be  within  the  same  territories,  and  shall  be  taken  notice  of  by  all 
Courts  of  justice  whatsoever  within  the  same  territories  in  the  same  manner  as 
any  public  Act  of  Parliament  would  and  ought  to  be  taken  notice  of ;  and  it 
shall  not  be  necessary  to  register  or  publish  in  any  Court  of  justice  any  laws  or 
regulations  made  by  the  said  Governor-General  in  (Jouncil." 

By  the  Stat.  16  &  17  Vic,  c.  95,  the  Council  of  the  Governor-General  for 
legislative  purposes  received  a  new  constitution ;  but  the  legislative  powers  of 
the  Council  and  the  effect  to  be  given  to  its  Acts  remained  as  they  were  under 
Stat.  3  &  4  Wm.  IV.,  c.  85. 

The  Stat.  17  &  18  Vic,  c  "jf^  s.  3,  empowers  the  Governor- General  in 
Council,  with  the  consent  of  the  Home  Authorities,  from  time  to  time,  by  pro- 
clamation, to  take  any  district  under  the  immediate  management  of  the  Gover- 
nor-General of  India  in  Council,  and  thereupon  to  give  all  necessary  orders 
respecting  the  administration  of  such  district,  or  otherwise  to  provide  for  the 
administration  thereof.  But  it  is  expressly  provided  that  no  law  or  regulation 
in  force  in  any  such  district  at  the  time  it  is  so  taken  under  the  immediate 
management  of  the  Governor-General  of  India  in  Council  shall  be  altered  or 
repealed  except  by  law  or  regulation  made  by  the  Gk)vernor-General  of  India  in 
Council. 

Then  came  the  Indian  Councils'  Act,  24  &  25  Vic,  c  67,  which  again 
gave  a  fresh  constitution  to  the  Council  of  the  Governor-General  for  making 

*  laws  and  regulations.  This  Act,  however,  to  describe  it  generally,  left  the  legis- 
lative powers  of  the  Governor-General  in  Council  unaltered,  save  that  local 
legislatures  were  re-established,  and  certain  matters  appertaining  more  pecu- 
liarly to  the  executive  were  declared  (s.  19)  not  to  be  cognizable  without  the 

•  previous  sanction  of  the  Governor-General.  The  legislative  power,  which  was 
taken  away  from  the  Presidencies  of  Madras  and  Bombay  by  3  and  4  Will.  IV., 
c.  8,  was,  in  a  modified  degree,  restored  to  them;  and  the  establishment  of  a  local 
legislature  for  Bengal  was  authorized.    The  legislative  powers  conferred  on  the 

-governor-General  in  Council  by  3  &  4  Will.  JV.,  c  85,  wer^  1^  unimpaired, 
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bat  under  the  new  Act,  24  &  25  Vic,  c.  67,  were  to  be  exercised  for  the  most 
part  in  matters  of  more  general  administration  and  such  as  affected  the  interests  ' 
of  the  Indian  Empire  at  large.  In  the  preamble  of  the  Councils'  Act,  it  is 
merely  recited  that  it  is  expedient  that  the  provisions  of  former  Acts  of  Parlia- 
ment  respecting  the  constitution  and  functions  of  the  Governor-General  in  Coun- 
cil should  be  consolidated,  and  in  certain  respects  amended.  The  second  sec- 
tion repeals  ss.  40, 43, 44,  50,  and  certain  other  sections  of  3  &  4  Will.  IV.,  c.  85 ; 
and  it  is  declared  that  all  other  enactments  then  in  force  with  relation  to  the  Coun- 
cil of  the  Governor-General  of  India  or  to  the  Councils  of  the  other  Presidencies 
shall  continue  in  force,  ''save  so  far  as  the  same  are  altered  by  or  are  repugnant 
to  this  Act."  S.  22  declares  the  powers- of  the  Grovemor-General  in  Council 
as  regards  the  subjects  of  legislation.  It  is,  in  truth,  a  mere  re-enactment  of 
the  repealed  s.  43  of  3  &  4  Will.  IV.,  c.  85,  altered  formally  and  with  reference 
to  the  changes  which  were  being  made  in  the  constitution  of  the  Council.  It 
gives  the  Governor-General  in  Council  power  to  repeal  or  alter  any  existing  law 
of  whatever  kind,  save  that  it  expressly  provides  that  the  Gk)vemor-General  in 
Council  shall  not  have  the  power  of  making  laws  or  regulations  which  shall 
repeal  or  in  any  way  affect  any  of  the  provisions  of  the  Act  (24  &  25  Vic,  c  67) 
itself  or  any  of  the  then  unrepealed  sections  of  3  &  4  Will.  IV.,  c  85,  and  17  &  18 
Vic,  c.  ^^,  and  certam  other  Statutes  named — and  save  also  that  the  Governor- 
General  in  Council  shall  not  have  power  to  make  laws  which  repeal  or  affect  any 
provisions  of  any  Act  passed  in  the  then  present  Session  of  Parliament,  or  there- 
after to  be  passed  in  anywise  affecting  Her  Majesty's  Indian  territories  or  the 
inhabitants  thereof. 

The  3  &  4  Will.  IV.,  c  85,  remains  in  force,  except  so  far  as  it  is  expressly 
repealed  or  is  repugnant  to  the  Councils'  Act.  S.  45  is  still  unrepealed,  though 
the  Councils' Act  repeals  the  two  sections  immediately  preceding  and  s.  50  which 
follows  it.  And  there  is  nothing  in  s.  45  repugnant  to  the  Councils'  Act.  There- 
fore it  is  clear  that  s.  45  is  still  in  force,  and  applies  to  all  laws  made  by  the 
Governor-General  in  Council  under  the  Councils'  Act.  Of  course,  an  Act  pass- 
ed by  the  Governor-General  in  Council  in  contravention  of  s.  22  of  24  <&  25  Vic, 
c.  (iTi  would  not  be  an  Act  duly  passed,  the  legislative  powers  of  the  Grovernor- 
General  in  Council  being  by  that  section  expressly  barred  in  such  cases.  But  an 
Act  passed  by  the  Governor-General  in  Council  under  the  Councils'  Act,  and  not 
falling  within  any  of  the  prohibitions  therein  contained,  seems,  under  s.  45  of 
3  A  4  Will.  IV,,  c  85,  to  have  the  same  effect  here  as  an  Act  of  Parliament 
would  or  ought  to  have ;  and  it  must  t>e  taken  notice  of  by  us  in  the  same  man- 
ner as  any  public  Act  of  Parliament.  If  this  be  so,  this  Court  has  no  power 
to  question  the  authority  of  the  Governor-General  in  Council,  if  once  satisfied 
that  the  Act  is  not  within  any  of  the  prohibitions  of  the  Councils'  Act.  For  there 
is  no  doubt  that,  had  a  public  Act  of  Parliament  been  passed  in  the  same  terms 
as  Act  XXII.  of  1869,  we  should  have  been  bound  to  accept  it  without  question. 

But,  if  it  be  open  to  me  to  question  the  authority  of  the  Governor-General 
in  Council  to  pass  a  law  which  does  not  fall  within  any  of  the  restrictive  pro- 
visions of  24  and  25  Vic.,  c  67, 1  am  unable  to  say  that  the  Cossyah  and  Jjm- 
teeah  Hills  have  not  been  legally  removed  from  the  jurisdiction  of  the  High 
Court.  By  s.  4  of  the  Act,  the  Governor-General  in  Council  did  expressly 
remove  the  Garo  Hills  from  our  jurisdiction,  leaving  it,  however,  to  the  Lieu- 
tenant-Governor of  Bengal  to  fix  the  date  from  which  the  removal  was  to  have 
effect.  Then  (ss.  5 — 8)  the  Governor-General  in  Council  practically  left  it  to 
the  Lieutenant-Governor  to  provide,  as  he  should  think  fit,  for  the  administra- 
tkm,  in  all  respects,  of  the  district,  and  gave  authority  to  the  Lieutenant-Gover* 
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nor  to  extend  to  the  Garo  Hills  any  law,  or  any  portion  of  any  law,  then  in  force 
•  in  the  other  territories  subject  to  theLieutenant-Gk)veraor,or  which  might  there- 
after be  enacted  by  the  Council  of  the  Governor-General,  or  of  the  Lieutenant- 
Governor,  for  making  Laws  and  Regulations. 

As  regards  the  Cossyah  and  Jynteeah  Hilb,  after,  in  s.  3,  repealing  Act 
VL  of  183^  (which  repeal,  it  may  be  noted,  did  not  of  itself  in  any  way  affect 
the  jurisdiction  of  the  High  Court  over  those  Hills),  the  Governor-General  in 
Council  by  s.  9  empowered  the  Lieutenant-Governor  from  time  to  time  to  extend, 
mutatis  mutandis^  all  or  any  of  the  provisions  contained  in  the  other  sections  of 
the  Act  to  the  Cossyah  and  Jynteeah  Hills.  It  is  left  to  the  Lieutenant-Governor 
to  say  whether  these  districts  shall  be  removed  from  the  Court's  jurisdiction  or 
not — and  also,  if  removed,  what  law  shall  be  administered  in  them.  No  doubt, 
the  whole  future  position  of  the  Cossyah  and  Jynteeah  Hills  is  left  absolutely 
to  the  discretion  of  the  Lieutenant-Governor.  For  all  that  is  really  decided  by 
the  Governor-General  in  Council  is,  that  it  is  fit  and  proper  that  the  Cossyah 
and  Jynteeah  Hills  shall  be  removed  from  the  jurisdiction  of  the  High  Court 
if  the  Lieutenant-Governor  shall  think  it  right  at  any  time  that  they  shall  be  so 
removed.  No  other  matter  is  actually  decided  by  the  Governor-General  in 
Council  than  that  it  is  right  that  these  districts  shall  be  made  over  wholly  to  the 
Lieutenant-Governor's  control,  if  and  when  he  chooses  to  take  them  over.  It 
is  impossible  to  deny  that  this  is  practically  an  entire  delegation  to  the  Lieu- 
tenant-Gk)vemor  by  the  Governor-General  in  Council  of  the  legislative  powers  of 
the  Council.  But  on  what  precise  grounds  can  I  say  that  such  delegation  is 
illegal  ?  The  Act  does  not  fall  within  any  of  the  restrictive  provisions  of  the 
Stat.  24  and  25  Vic.,  c.  67  ;  and  there  is  no  positive  law  which  prohibits  such 
delegation.  The  question  is  really  one  of  intention — ^what  powers  did  the 
Supreme  Legislature  intend  to  confer  on  the  subordinate  legislature,  the  Council 
of  the  Governor-General  of  India  for  the  purpose  of  making  Laws  and  Regu- 
lations ? 

Reading  the  Councils'  Act  with  the  High  Courts'  Act,  24  and  25  Vic, 
c.  104,  it  is  sufficiently  clear  that  the  intention  of  the  Supreme  Legislature  was, 
that  the  jurisdiction  of  the  High  Court  should  remain  as  defined  in  the  Statute, 
C.  104,  except  so  far  as  otherwise  declared  by  the  Letters  Patent  or  by  the  legis- 
lative enactments  of  the  Governor-General  in  Council.  And  it  is  fairly  argued 
that,  if  the  Statutes  gave  no  power  of  legislation  in  such  matters  to  any  autho- 
rity in  India  save  the  Governor-General  in  Council,  it  could  not  have  been  the 
intention  that  the  Governor-General  in  Council  should,  by  legislation,  confer 
on  the  Lieutenant-Governor  those  powers  which  it  was  clearly  intended  should 
be  exercised  by  the  Governor- General  in  Council  alone.  But,  although  I  do 
hot  doubt  that  the  Governor-General  in  Council  is  the  only  authority  in  India 
who  can,  by  legislation,  affect  the  jurisdiction  of  this  Court,  I  am  not  prepared 
to  say  that,  if  the  Legislative  Council  of  the  Governor-General  passes  an  Act 
declaring  that  such  rules  affecting  the  jurisdiction  aS  the  Lieutenant-Governor 
may  make  shall  have  the  effect  of  law,  and  if  rules  affecting  the  jurisdiction  are 
thereupon  made  by  the  Lieutenant-Governor,  the  alteration  of  the  jurisdiction 
would  be  otherwise  than  by  the  Governor-General  in  Council  in  exercise  of  his 
legislative  powers.  For  if  we  hold  that  the  Governor-General  in  Council  must, 
if  the  object  is  to  affect  the  jurisdiction  of  this  Court,  do  it  by  the  direct  act  of 
the  Council  assembled  for  the  purpose  of  making  laws  and  regulations,  and 
cannot  do  it  through  authority  given  by  that  Council  to  the  Lieutenant-Governor 
or  any  other  functionary,  we  are,  in  fact,  legislating  and  imposing  a  restriction 
On  the  legislative  powers  of  the  Governor-General  in  Council  which  is  not  im- 
posed by  the  Statute. 
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There  are,  as  I  have  said,  grounds  for  arguing  that  the  intention  was  that 
legislation  to  affect  this  Court's  jurisdiction  should  be  by  the  Governor-General  in  ' 
Council  directly,  and  not  by  delegation.  On  the  other  land,  the  Statute  docs  not 
expressly  say  so ;  and  it  might  have  been  expected  to  say  so  if  such  had  really 
been  the  intention,  inasmuch  as  for  years  prior  to  the  passing  of  the  Statutes  of 
24  and  25  Vic,  powers  of  legislation  had  been  delegated  repeatedly  by  the 
Governor-General  in  Council  10  the  Lieutenant-Governor  and  other  executive 
officers,  and  it  may  be  presumed  that  in  framing  these  Statutes  provision  would 
have  been  made  against  a  repetition  of  the  evil,  had  it  been  deemed  in  fad  to 
be  an  evil. 

Ad  XXII.  of  1869  is  certainly  an  exceedingly  strong  instance  of  legislation 
by  the  Governor-General  in  Council  in  a  manner  amounting  to  a  delegation  to 
the  Lieutenant-Governor  of  Bengal  of  the  legislative  powers  of  the  Council.  Still, 
powers  of  a  similar  nature  (though  usually  not  so  extensive)  have  constantly  for 
years  past  been  given  by  the  Grovemor-General  in  Council  by  legislation  to  vari- 
ous executive  authorities.  It  is  very  difficult,  for  example,  to  distinguish  in  prin- 
ciple the  present  case  from  that  of  the  Civil  Procedure  Code  (Ad  VIII.  of  1059), 
which,  by  s.  38$,  took  effed  in  any  part  of  the  territories  not  subjed  to  the  general 
regulations  only  when  extended  thereto  by  the  Governor-General  in  (Executive) 
Council  or  by  the  Local  Government  to  which  the  particular  territory  happened 
to  be  subordinate.  In  like  manner,  the  first  Criminal  Procedure  Code  (XXV. 
of  1 861)  took  effed  in  Non-Regulation  Districts  only  when  extended  to  them  by 
the  Governor-General  in  (Executive)  Council  or  by  the  Local  Government  to  which 
the  territory  was  subordinate.  It  is  substantially  neither  more  nor  less  than  a 
delegation  of  legislative  authority  to  say  to  the  Lieutenant-Governor  or  any  other 
officer :  "  Here  is  a  new  (>>de ;  but  it  is  left  wholly  to  your  discretion  to  decide 
whether — and,  if  at  all,  when —  it  is  to  be  applied  to  such  and  such  territories  now 
under  your  government.'*  The  principle  in  these  and  other  such  cases  is  really 
the  same  as  in  the  case  now  before  us.     Yet  such  delegations  are  frequent. 

Altogether,  I  donotthinkthatthepassingof  Ad  XXII.  of  1869  was  absolutely 
uUra  vires  of  the  Governor-  General  in  Council.  And  after  the  course  of  practice 
which  undoubtedly  has  been  followed  in  this  matter  for  very  many  years,  I  should 
certainly  decline  to  declare  such  an  Ad  to  be  beyond  the  powers  of  the  Governor- 
General  in  Council,  unless  I  considered  it  clear  beyond  all  question  that  it  was  so. 

I  think,  therefore,  that  we  have  no  jurisdiction  to  entertain  this  appeal. 

Various  important  points  which  I  have  not  touched  upon  have  been  dischss- 
ed  in  the  course  of  the  argument.  But  in  the  view  which  I  take  of  the  position 
of  the  Legislative  Council  of  the  (Jovernor-General  with  reference  to  this  Court, 
k  seems  to  me  unnecessary  to  go  further  into  them. 

PoNTiFEx,  J. — I  concur  in  the  judgment  of  Mr.  Justice  Macpherson. 

Jackson,  J. — ^Assenting,  as  I  do,  to  the  decision  in  Feda  Hossein's  case^^ 
and  being  therefore  of  opinion  that  the  jurisdiction  of  the  High  Courts  can  be 
afitected  by  l^islative  action  of  the  Governor-General  of  India  in  Council,  and 
by  no  other  authority  in  this  country,  I  have  only  to  consider  whether  our  juris- 
diction has  been  validly  taken  away,  and  whether,  if  we  should  think  otherwise, 
we  are  competent  to  give  effed  to  our  opinions. 

It  is  contended  on  behalf  of  the  Crown  that  the  jurisdiction  of  this  Court 
over  the  Cossyah  and  Jynteeah  Hills  was  put  an  end  to  by  a  notification  of  the 
Lieatenaiit-Grovernor  of  Bengal,  dated  14th  October  1871,  which  notification 
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purports  to  have  been  issued  under  the  authority  of  the  9th  section  of  an  Ad  (^ 
the  Governor-General  in  Council,  called  Ad  XXII.  of  1869,  which  received  the 
assent  of  the  Governor-General  on  the  24th  September  of  that  year. 

It  is  further  contended  that  the  clause  of  this  Ad  which  empowered  the 
Lieutenant-Governor  to  issue  such  proclamation  is  a  law  made  by  the  Governor- 
General  in  Council  under  the  authority  of  24  &  25  Vic,  c.  67  ;  that  by  virtue 
of  cl.  45,  3  &  4  Will.  IV.,  c.  85,  a  law  so  made  is  of  the  same  force  and  effed 
in  India  as  any  Ad  of  Parliament,  and  that,  consequently,  neither  this  nor  any 
other  Court  in  India  is  competent  to  inquire  into  the  validity  of  the  Ad,  or  to 
question  the  mode  in  which  the  legislature  carries  out  its  conclusions. 

I  will  address  myself  first  to  the  latter  branch  of  this  argument,  and  for  this 
purpose  it  is  necessary  to  state  what  my  opinion  is  regarding  the  constitution 
and  powers  of  the  Indian  legislature. 

This  body  is  composed  of  the  members  of  the  Executive  Government,  with 
the  addition  of  certain  persons  (not  to  be  less  than  six  or  more  than  twelve  in 
number)  nominated  by  the  Governor-General  as  members  of  the  Council  for 
the  purpose  of  making  laws  and  regulations  only.  It  derives  its  powers  from 
Parliament  and  from  no  other  source  (see  Forsyth's  Cases  and  Opinions  on 
Constitutional  Law,  p.  17 ;  see  also  i  Harington's  Analysis,  Parti.,  s.  i),  and 
those  powers  are  to  be  exercised  in  a  particular  manner,  and  are  compassed  by 
certain  bounds. 

The  powers  in  question,  sparingly  granted  at  first,  subjected  originally,  and, 
down  to  1834,  to  the  necessity  of  registration  in  the  Supreme  Courts,  and  there- 
after to  the  inspection  and  control  of  both  Houses  of  Parliament,  were  gradually 
enlarged  by  successive  regulating  Ads,  until  they  reached  their  present  limits. 
They  are  now  defined  by  the  Statute  known  as  the  Indian  Councils'  Ad,  i86r. 
By  that  Ad,  the  Council,  when  constituted  for  legislative  purposes,  was  declar- 
ed absolutely  incapable  of  transacting  any  business  or  entertaining  any  motion 
other  than  the  consideration  and  enactment,  or  the  introduction  of  measures 
of  a  legislative  kind,  except  that  it  might  amend  the  rules  for  the  conduct  of  its 
business  which  had  been  made  before  it  came  into  existence.  The  legislative 
powers  committed  to  the  Governor-General  in  Council  are  described,  and  the 
restrictions  on  them  set  forth,  in  the  22nd  clause  of  the  Statute. 

It  was  observed  during  the  argument  that  there  is  a  distinction  between 
the  grant  of  powers  which  are  absolute,  except  as  to  matters  expressly  reserved, 
and  that  of  powers  extending  only  up  to  certain  limits,  not  beyond ;  it  was  con- 
tended that  the  former  of  these  was  the  description  applicable  to  the  powers  of 
the  Indian  legislature.  It  seems  to  me  that  the  contrary  is  the  case  for  the  fol- 
lowing reasons:  The  section  which  defines  and  guards,  by  various  provisos,  the 
powers  conferred  for  legislative  purposes,  is  thus  entitled :  "  Extent  of  the  powers 
of  the  Governor-General  in  Council  to  make  laws  and  regulations  at  such  meet- 
ings.'' It  is,  no  doubt,  one  of  the  rules  for  construing  Statutes  that  no  weight 
is  to  be  allowed  to  the  marginal  notes,  nor  should  I  refer  to  this  one,  but  that 
the  powers  for  like  purposes  entrusted  to  Governors  in  Council  are  similarly 
defined  in  ss.  42  and  43,  and  such  defining  clauses  are  afterwards  referred  to 
in  8.  48  as  provisions  limiting  the  power  of  the  Governors  in  Council. 

The  powers  expressly  conferred  by  s.  22  are — 

"  Subject  to  the  provisions  herein  contained  to  make  laws  and  recfulations,  for  repeal- 
ing, amending,  or  altering  anjr  laws  or  regulations  whatever  now  in  force,  or  hereafter  to 
.  be  in  force,  in  Indiai)  territones,  and  to  make  laws  and  regulations  for  all  persons,  and 
for  all  Courts  of  justice  whatever,  and  for  all  places  and  things  whatever  within  the  said 
territoriies,  and  for  all  servants  of  the. Government  .of  India  within  the  dominions  of  Prin- 
ces or  States  in  alliance  with  Her  Majesty." 
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This  language  appears  to  me  to  contemplate  the  exertion  and  exercise  of 
the  legislative  mind  of  the  Council  in  relation  to  the  subject-matters  indicated,  ' 
and  not  to  include  the  enabling  of  any  person  or  any  body  of  persons  to  repeal 
laws  at  their  pleasure,  or  to  make  laws  for  Courts  of  justice  or  the  like. 

But,  before  pursuing  this  topic  further,  I  return  to  the  question  of  the  com- 
petency of  this  Court  to  discuss  the  validity  of  the  Ad;  and  on  this  point  I  think 
diat  one  argument  may  be  derived  in  favour  of  the  opinion  which  I  hold  from 
the  very  provision  of  the  Aft  of  Will.  IV.,  on  which  the  advisers  of  the  Crown 
have  placed  so  much  reliance.  If  we  are  to  interpret  the  45th  section  of  that 
Statute  in  the  way  contended  for,  and  the  words  are  given  the  fullest  sense  of 
which  they  are  susceptible,  it  would  be  necessary  to  hold  that  an  Aft  of  the 
Indian  legislature  once  passed,  whether  it  observed  or  transgressed  the  provisos, 
would  be  good  and  valid  until  repealed,  for  the  words  of  the  section  are  "that 
all  laws  ami  regulations  made  as  aforesaid  (which  means,  vide  s.  44,  '  by  the 
said  Governor-General  in  Council  made'),  so  long  as  they  shall  remain  unre- 
pealedy  shall  be  of  the  same  force  and  effect,''  <S:c. 

Now,  it  is  not  contended  that  a  law  and  regulation  made  by  the  Governor^ 
General  in  Council,  forbidding  the  Secretary  of  State  from  borrowing  monev 
in  England  for  the  service  of  India,  or  altering  the  Mutiny  Aft,  would  be  valid, 
or  would  have  any  force  or  effect,  and  therefore  some  limitation  must  be  put 
upon  the  sweeping  terms  of  s.  45.  But  it  seems  manifest  that  Parliament  must 
have  had  in  mind  the  possibility  and  propriety  of  such  laws  being  questioned 
on  grounds  apart  from  the  breach  of  any  of  the  provisos  contained  in  s.  23. 

For  s.  24  expressly  provides  that — 

"  no  law  or  regulation  made  by  the  Governor-General  in  Council 

shall  be  deemed  invalid  by  reason  only  that  it  affects  the  prerogative  of  the  Crown  ; " 

and  s.  14  provides  that — 

"  no  law  or  regulation  made  by  the  Governor-General  in  Council,  in  accordance  with 
the  previsions  of  thb  Act,  shall  be  deemed  invalid  by  reason  only  that  the  proportion  of 
Doo^official  members  hereby  provided  was  not  complete." 

Clearly,  therefore,  in  these  cases  it  was  thought  necessary  to  protect  the 
laws  in  question  from  being  called  in  question,  and  the  place  of  question  must 
certainly  have  been  the  Courts  in  this  country. 

From  these  premises,  therefore — ^the  limited  character  of  the  legislature, 
the  conspicuous  absence  of  sovereign  or  even  general  powers,  the  language  of 
the  Statute  in  s.  48,  and  the  provision  against  challenge  on  specified  grounds 
— ^I  deduce  the  opinion  that  the  Courts  in  India  must  have  the  power  of  exa- 
mining the  Afts  of  the  Indian  legislature  for  the  purpose  of  inquiring  whether 
ihtj  have  been  made  in  accordance  with  the  limited  (though  doubtless  extreme- 
ly large)  powers  conferred  by  a  Parliament,  and  also  in  the  manner  prescrib- 
ed by  Statute;  and,  further,  that  the  effect  and  force  attributed  to  such  Afts  by 
8.  45  of  3  and  4  Will.  IV.,  c.  85,  belong  only  to  laws  passed  under  those  same 
conditions. 

But  it  is  further  contended  that  if  the  Courts  have  any  such  power,  it  can 
only  apply  to  the  provisions  touching  forbidden  subjefts,  or  to  those  connected 
with  the  enafting  machinery  which  are  contained  in  the  Statute,  and  that  it  can- 
not extend  to  criticising  the  mode  in  which  the  legislature  thinks  fit  to  carry  out 
its  mtentions.  If  this  were  so,  my  answer  to  the  objection  would  be  that,  in  the 
case  before  us,  the  legislature  has  expressed  no  intention  at  all,  but  has  merely 
given  anticipative  sanctions  to  any  course  which  the  Local  Government  may  at 
toy  time  think  fit  to  take  in  reference  to  a  matter  as  extensive  and  important  1^ 
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H^.       any  ttifttfer  ckn  be.     But  I  think  this  Court  is  bound,  where  its  jurisdiction  is 

=p^ — : concern^,  and  more  especially  in  a  matter  of  criminal  jurisdiction,  to  examine 

Smp^s*     every  objection  to  the  validity  of  an  Aft,  not  of  course  in  a  captious  spirit,  re* 
^-  ^        membering  tndeed  that  it  is  under  the  legislature,  but  also  that  both  are  the 
*WrX'*      creatures  <rf  Parliament. 
^^^^??^^  I  have  already  said  that  the  language  of  the  J  2nd  clause  of  the  Indian 

™"^'  Councils'  Aft  appeared  to  me  not  to  warrant  the  handing  over  to  any  specified 
^\:tf.H^.  iperspn  the  power  to  repeal  or  to  make  laws,  and  it  is  manifest  that  such  is  the 
effed  of  s.  9,  Ad  XXII.  of  1869.  It,  in  fact,  enables  an  authority,  quite  distinct 
from  the  Government  of  India,  In  either  its  legislative  or  its  executive  capacity, 
to  abolish,  if  it  thinks  fit>  alltribunalsand  all  constituted  authorities  in  a  given  trad 
of  country,  iind  to  do  so  at  any  future  time,  and  with  reference  to  a  condition  of 
fhiiigs  not  even  approximately  understood  by  the  legislature.  In  point  of  fact, 
thfe  dt^cretion  entrusted  to  the  Lieutenant-Governor  was  not  exercised  till  more 
1!han  two  years  after  the  passing  of  the  Ad — ^was  not  exercised  at  all  by  the  Lieu- 
tenant-Governor in  office  when  it  was  passed,  nor  even  was  that  Lieutenant-Go* 
vemor  a  member  of  the  Council  which  passed  it;  for  the  Ad,  as  is  well  known, 
was  passed  at  Simla,  where,  by  Statute,  the  Lieutenant-Governor  of  the  Punjab, 
and  not  the  Lieutenant-Governor  of  Bengal,  sits  in  the  Indian  legislature. 

It  seems  to  me,  therefore,  clear  that  the  mind  of  the  Governor-General  in 
^Council  was  not,  and  could  not,  have  been  applied  at  all,  for  legislative  purposes, 
^'the  circumstances  of  the  Cos^ah  and  Jynteeah  Hills  in  or  about  October 
1871,  and  that  he  did  not  by  any  law,  at  that  or  any  other  time,  take  away  the 

i'urisdiction  of  the  High  Court  The  legislature,  being  competent  to  take  away 
)y  a  law  this  Court's  jurisdiction,  might  also,  no  doubt,  by  a  law  declare  that  at 
the  end  of  two  years  such  jurisdiction  should  cease;  but  it  made  no  such  law, 
and  evidently  had  not  made  up  its  mind  upon  the  subject  one  way  or  the  other. 

Bentham,  in  his  Chrestomathia  (Vol.  VIII.,  Works,  p.  94,  Note),  defines 
a  law  as — 

"a  discourse expressive  of  the  will  of  some  person  or  persons \o 

whom,  on  the  occasion  and  in  relation  to  the  subject  in  question,  whether  by  habit 
•or  express  ei^agement,  the  members  of  the  community  to  which  it  is  addressed  are 
'disposed  to  pay  obedience  ;  *' 

and  he  gives  a  very  similar  definition  elsewhere  (Vol.  III.,  p.  21O.  A  regula- 
tion can  be  hiardly /a  less  positive  or  determinate  expression  of  will  enforced  by 

'sanction.  If  a  law  includes  a  declaration  that  a  given  person  may  do,  or  not 
dp,  a  particular  thing  as  he  chooses,  and  if  the  permissive  enadment  in  s.  9, 
Ad  XjCIL,  is  a  lawful  exercise  of  the  legislative  power  conferred  on  the  Go- 
yernor-General  in  Council,  then  it  would  be  equally  within  that  power  to  enad 
that  it  should  be  competent  to  the  Lieutenant-Governor  to  abrogate  and  to  re- 

jiifrbduce  at  his  pleasure  the  whole  of  the  existing  law  in  every  part  of  the 

ipdwer  Provinces.  That,  it  will  doubtless  be  said,  would  be  a  lawful  but  an 
dbshrd  and  dult)able  stretch  of  legislative  power ;  and  it  ought  to  be  assumed 
that  no  such  extravagance  could  emanate  from  the  Governor-General  in  Coun- 

'<M]  but,  in  truth,  the  case  supposed  is  not  by  many  degrees  removed  from  the 

'case  before  us,  only  the  character  of  such  an  Ad  is  palpable  when  applied  to 
Our  own  case,  which  escapes  observation  when  it  refers  to  a  distant  and  little 

= known  object.  At  any  rate,  the  argument  for  the  Crown  is  capable  of  being 
pushed  tb  the  most  dangerous  lengths ;  and,  if  the  case  appeared  to  me  only 
doubtful,  I  should  think  it  more  reasonable  to  conclude  that  Pariiament  had  not 

'Intended  to  albw  a  latitude  which  might,  though  it  presumably  would  oot,  be 
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B|it  there  are  ocber  reasoos  which,  ^  I  thii^Ii:*  poiat  witl^  eq»M  plj^i^^e^^  ^ 
the  same  conclusion.    Parliament  itself  seems  toliave  commented  on  thi^  j^^  < 
ler,  in  some  places  indirectly,  in  others  directly. 

The  25th  section  of  the  Indian  Councils'  Act  recites  that  it  has  been  doubt- 
ed whether  the  Government  of  India  had  the  power  of  making  rules  or  laws  for 
the  Non-Regulation  Provinces  otherwise  than  by  way  of  formal  legislation ;  suid 
it  then  proceeds  to  validate  all  such  rules  or  laws  made  prior  to  the  passing  of 
this  Act.  Now,  irrespectively  of  what  seems  to  me  the  unmistakable  provision 
in  ^vour  of  past  rules  only,  it  occurs  to  me  to  asVj  why,  if  the  powers  of  the  Indian 
legislature  have  as  wide  an  extent  as  is  claimed  for  them,  resort  was  had  to  the 
authority  of  Parliament  in  this  matter  ?  Why  should  not  the  Governor-CJen^ra;! 
in  Council  have  passed  an  Act  legalizing  such  rules  of  previous  date,  and  per- 
mitting them  for  the  future  ?  It  was,  it  seems  to  me,  because  its  powers  were 
considered  unequal  to  that  strain,  and  because  Parliament,  in  l^;alizing  the  past, 
thought  it  not  right  to  sanction  the  practice  in  the  future. 

A  somewhat  similar  measure  of  those  powers  is  presented  by  the  enactment 
of  the  Stat.  34  and  35  Vic,  c.  34,  which,  it  seems  to  me,  in  the  view  con- 
tended for  on  the  part  pf  the  Crown,  would  have  been  at  least  in  part  superflu- 
ous. 

These  declarations  of  the  British  Parliament  seem  to  me  on  the  one  hand 
to  indicate  a  distinct  view  as  to  the  powers  of  the  Indian  legislature,  an4  on  the 
other  an  equally  distinct  determination  that  every  relaxing  of  the  strict  rule  as 
to  the  form  oiF  legislation  should  emanate  from  itself.  In  short,  it  seems  to  b>e 
dear  that,  after  the  passing  of  the  Indian  Councils'  Act  down  to  1870,  aH  Ic- 
gislatiop  for  very  part  of  British  India  was  required  to  be  by  laws  passed  ^t  a 
meeting  for  paking  laws  and  regulations.  That  undoubtedly  was,  and  probably 
continues  to  be,  the  opinion  of  Sir  Henry  Maine,  for  it  is  plainly  so  stated  iij  a 
p^>er  of  his  written  in  1868,  which  he  has  published  as  an  appendix  to  his  work 
on  Village  Communities.  And  on  this  point  I  think  myself  justified  in  refer- 
ring to  the  despatch  of  Sir  Charles  Wood  in  transmitting  a  copy  of  the  Indian 
Councils'  Act  to  Lord  Canning's  Government.  I  am  aware  that  there  is  high 
authority  against  such  references,  and  also  of  the  danger  in  some  instances  of 
making  them,  but  the  despatch  is  in  this  instance  to  be  used  against  the  Crown, 
n^se  Minister  Sir  Charies  Wood  then  was ;  and  I  believe  there  is  no  reasop 
whatever  for  supposing  that  the  Secretary  of  State  was  not  on  that  occasion  a 
perfectly  faithful  interpreter  of  the  meaning  of  Parliament,  or  that  the  decision 
of  Parliament  in  this  particular  was  at  all  other  than  what  the  Ministry  intend- 
ed it  to  he.  Sir  C.  Wood  says  in  para.  27  of  the  despatch  (written  in  August 
1S61) :  "  You  will  observe,  however,  that  henceforth  legislative  measures  aTCCt- 
ing  any  pf  the  territories,  regulation  or  non-regulation,  under  the  dominion  pf 
Her  Majesty  at  the  date  of  the  passing  of  the  Act,  must  be  passed  either  ty 
the  Coancil  of  the  Governor-General,  or  by  that  of  the  Government  to  which 
such  territories  may  be  subject."  It  would  be,  I  think,  a  very  imperfect  and 
unreal  compliance  with  that  injunction,  if  the  Governor-General  in  Council  con- 
tented himself  with  a  legislative  declaration  that  the  local  Executive  might  i;i 
a  given  locality  do  any  thing  that  pleased  it. 

But  further,  as  in  regard  to  some  of  these  provinces,  a  more  conven},ei)it 
and  flexible  procedure  was  found  to  be  requisite,  and,  as  the  remedy  was  in  iJofi 
hands  of  Parliament,  a  further  Aft  was  passed  in  1870  (33  Vic,  c.  3),  wherein  it 
was  declared  to  be  expedient  that  provision  should  be  made  to  enable  the  Gover- 
nor-General of  India  in  Council  to  make  regulations  for  the  peace  and  good  go- 
venmient  di  certain  territories  in  Xn4i^  otherwise  than  at  meetings  for  the  pur* 
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pose  of  making  laws  and  regulations ;  and  provision  was  made  accordingly.  It 
-  cannot  have  been  intended  that  there  should  be  in  existence,  simultaneously, 
two  methods  of  changing  the  law  for  such  territories,  and  I  should,  therefore, 
consider  that  for  this  reason  alone  the  course  taken  under  the  Act  of  1 869,  aboat 
a  year  and  a  half  after  the  passing  of  the  Statute  just  mentioned,  was  bad;  but  I 
also  think  it  in  plain  contravention  of  the  Indian  Councils'  Act. 

As  to  the  nature  and  extent  of  the  legislative  powers  intended  to  be  confer- 
red on  the  Indian  Government  (it  is  really  that)  by  the  Indian  Councils'  Act, 
any  one  who  desires  to  observe  how  differently  Parliament  works  when  it  gives 
complete  authority,  reserving  only  its  own  supreme  and  paramount  rights,  need 
only  compare  that  Act  with  the  Stat.  .30  Vic,  c.  3,  constituting  the  Dominion 
of  Canada  with  its  superior  and  subordinate  legislatures. 

One  argument,  however,  which  was  much  relied  on,  I  must  not  leave  un- 
noticed, although  I  do  not  deal  very  fully  with  it.  Our  attention  was  drawn  to  a 
great  number  of  instances  in  which,  beginning  from  1844-45,  ^^^  coming  down 
to  the  present  time,  a  power  had  been  exercised  more  or  less  analogous  to  that 
used  in  the  present  instance ;  and  with  reference  to  these  enactments  it  was  con- 
tended, ^rx/,  that  a  long  course  of  legislation  of  the  permissive  or  delegatory  kind 
must  be  taken  to  have  established  the  practice  and  therefore  the  authority  of  that 
course;  zxid^ secondly yiYaaX,  inasmuch  as  many  of  such  enactments  were  anterior  to 
the  Indian  Councils'  Ad,  Parliament  must  be  taken  to  have  noticed  the  course  of 
practice,  and  by  passing  it  over  in  silence  to  have  sanctioned  what  it  observed. 
As  to  this  it  seems  to  me,  in  the  first  place,  that  the  great  majority  of  the  Acts 
named  in  the  list  handed  up  to  us  differ  so  widely  from  the  present  one  as  to  be 
of  little  value  for  the  purpose  of  the  argument.  It  often  happens,  and  must  often 
hs^pen,  that  the  usurpation  of  a  power  passes  unnoticed,  or  at  least  unchallenged, 
when  the  occasion  is  insignificant,  or  when  the  attendant  circumstances  appear 
to.  justify  or  to  excuse  the  encroachment.  To  leave  to  an  inferior  or  a  different 
authority  the  provision  of  means  for  carrying  out  a  law,  or  to  entrust  to  its  dis- 
cretion the  choice  of  a  precise  date  for  putting  it  in  force,  appears  to  me  not 
incompatible  with  the  retention  by  the  legislature  in  its  own  hands  of  the  prin- 
cipal decision  as  to  the  policy  of  the  law ;  and  many  of  the  Acts  referred  to  go  no 
further  than  this  trifling  delegation.  Speaking  without  any  claim  to  precision, 
because  I  have  not  thought  myself  bound  to  go  through  the  list,  I  venture  to  affirm 
that  not  more  than  two  or  three  of  these  instances  can  be  at  all  classed  in  im- 
portance, and  in  departure,  as  I  view  it,  from  the  statutory  powers  of  the  Govern- 
ment of  India  to  legislate,  with  the  present  one.  And,  as  the  questioning  of  such 
assumptions  of  powers  is  matter  of  accident  not  originating  with  the  Courts,  no 
argument  can  be  founded  on  their  having  hitherto  passed  unnoticed  by  the 

i fudges.  With  Parliament,  of  course,  the  case  is  widely  different.  The  sovereign 
egislature  intervenes  when  and  as  it  pleases  of  its  own  motion  or  impelled.there- 
to  from  outside ;  and,  if  any  consent  could  be  inferred  from  the  silence  of  Par- 
liament, the  Courts  would  be  concluded.  But  on  such  a  topic  as  this  I  do  not 
think  that  we  are  bound  to  presume  the  knowledge  of  Parliament,  or  that  it  would 
be  safe  to  draw  so  important  an  inference  from  its  silence.  It  cannot  be  said 
that  the  practice  under  consideration  has  ever  been  free  from  doubts  as  to  its 
legality.  Judicial  doubts  on  the  subjeft  were  expressed  in  the  case  of  Biddle 
V.  Tariney  Churn  Banerjee}  to  the  decision,  in  which  case,  so  far  as  it  went,  we 
are  bound  to  pay  the  highest  respeft ;  and  we  may  feel  tolerably  certain  that,  if 
the  matter  had  attracted  the  attention  of  Parliament,  it  would  have  been  dealt 
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with  in  a  manner  similar  to  that  adopted  in  the  25  th  section  of  the  Indian  Coun- 
cils' Ad,  that  is  to.  say,  the  doubts  would  have  been  recited  and  the  practice  - 
legalized  either  for  the  past  or  for  all  time. 

I  am  unable,  therefore,  to  assume  even  that  Parliament  was  cognizant  of, 
still  less  that  it  intended  by  silence  to  approve,  the  mode  of  legislation  referred  to. 

Upon  these  considerations,  it  seems  to  me  .that  the  notification  of  the  Lieu- 
tenant-Governor issued  under  authority  of  Ad  XXII.  of  1869,  s.  9,  could  not 
have  the  effed  of  putting  an  end  to  the  jurisdiction  of  the  High  Court.  I  take 
it  as  clear  that  this  Court  had  jurisdiction  in  the  Cossyah  and  Jynteeah  Hills, 
because  that  was  a  jurisdiction  vested  in  the  Court  of  Nizamut  Adawlut  at  the 
time  of  its  abolition ;  and  the  result  is  that,  me  judice^  such  jurisdiction  has  not 
been  validly  taken  away,  but  still  exists. 

I  wish  now  to  say  that,  when  I  first  committed  to  writing  the  views  which 
I  held  upon  this  very  important  question,  I  found  myself  to  have  arrived,  by  a 
nearly  similar  train  of  reasoning,  at  the  same  opinion  which  my  brother  Markby 
has  expressed  with  a  fulness  of  treatment  and  an  amplitude  of  research  to  which 
I  do  not  pretend.  I  might  have  adopted,  perhaps,  every  word  of  that  exhaustive 
judgment,  but  I  thought  it  on  the  whole  more  respectful  to  the  Government,  as 
well  as  more  satisfactory  to  myself,  that  I  should  indicate,  however  slightly,  the 
groonds  of  my  own  independent  conclusion. 

Garth,  C.J. — ^The  important  questions  which  we  have  to  decide  in  this  case 
have  now  been  maturely  and  anxiously  considered  by  this  Court ;  and  although  I 
regret  for  some  reasons  the  decision  at  which  the  majority  of  the  Court  have 
arrived,  it  is  satisfactory  to  know  that  the  points  have  been  argued  as  fully  as 
they  could  have  been,  and  that  our  attention  has  been  called,  as  I  believe  it  has, 
to  all  the  available  materials  which  could  guide  our  minds  to  a  just  conclusion. 

The  case  has  been  twice  argued — first  by  the  Legal  Remembrancer  on 
behalf  of  the  Government  of  Bengal ,-  and  again,  at  the  instance  of  the  Govern- 
ment of  India,  by  the  Advocate-General  and  the  Standing  Counsel,  Mr.  Kennedy, 
for  the  Crown,  and  by  Mr.  Phillips  on  behalf  of  the  prisoners,  whose  services  the 
Government  have  very  properly  retained  for  that  purpose. 

Upon  the  first  point  which  we  have  to  determine,  there  is  little  or  no  dif- 
ference of  opinion.  We  are  all  agreed  that  the  Governor-General  in  Council 
could,  in  the  exercise  of  his  legislative  powers,  have  removed  the  district  of  the 
Cossyah  and  Jynteeah  Hills  from  the  jurisdiction  of  the  High  Court. 

The  only  question  is,  whether,  by  the  means  which  they  have  adopted,  they 
have  effectually  carried  out  that  object. 

The  jurisdiction  of  the  Court  has  certainly  not  in  this  instance  been  taken 
away  by  any  direct  action  of  the  legislative  body.  Act  XXII.  of  1869  did  not 
of  itself  even  profess  10  take  away  that  jurisdiction.  It  can  only  be  said  to  have 
done  so  indirectly,  by  conferring  upon  the  Lieutenant-Governor  of  Bengal  what 
was  undoubtedly  a  very  large  discretionary  power.  He  was  by  that  Act  invest- 
ed with  anthori^  to  remove  the  district  in  question  from  the  jurisdiction  of  the 
High  Court,  and  to  abolish  entirely,  at  his  own  discretion  and  at  his  own  time, 
the  laws  and  the  system  of  judicature  which  prevailed  there.  He  had  also  the 
power  of  introducing  new  laws,  and  of  reconstituting  a  judicial  system  in  accord- 
ance with  his  own  views ;  or  he  might,  if  he  had  so  pleased,  have  left  tlie  district 
entirely  destitute  of  any  laws  or  any  judicial  system  whatever. 

It  may  indeed  be  open  to  grave  doubt  whether,  looking  only  to  the  Statutes 
from  which  the  legislature  of  India  derive  their  powers,  it  was  contemplated 
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by  Pdrtiaioelit  that  tkej  shottld  exercise  those  powers  by  conferring  on  anf  otb^ 
-  person,  or  body  of  persons,  so  large  a  discretion. 

But  the  question  which  we  have  to  decide  is,  not  whether  in  this  instance 
the  legislature  have  exercised  their  powers  wisely,  or  in  such  a  way  as  Parlia- 
ment intended  that  they  should  exercise  them ;  but — 

1st — ^Whether  they  had  the  power  to  take  away  the  jurisdiction  of  the  Court 
by  the  means  which  they  adopted  ?  and 

2ndly — Whether  that  is  a  question  which  the  Courts  of  this  country  have 
a  right  to  determine  ? 

^       It  will  be  convenient  to  deal  first  with  the  last  of  these  points. 

It  was  argued  at  the  bar  that  the  power  of  making  laws  and  regulations 
"which  was  given  to  the  legislature  of  this  country  by  the  Councils'  Act  was  as 
extensive  a  power  (subject  to  the  restrictions  contained  in  s.  22)  as  was  possess- 
ed by  the  imperial  legislature ;  and  that  any  enactment  which  they  were  pleased 
to  pass  under  the  name  of  a  law  could  be  no  more  questioned  by  the  Courts 
than  an  Act  of  Parliament.  But  it  seems  to  me  that  a  great  and  dangerous 
fallacy  underlies  this  argument,  because  there  may  be  many  enactments  which 
<the  Indian  iegtslalure  may  pass,  and  honestly  believe  that  they  have  a  right  to 
pass,  but  which  may,  nevertheless,  be  ultra  vires,  and  of  no  force  at  aU  as  law3. 
Si^ppose,  for  example,  that  an  Act  were  passed,  which  in  point  of  fact  infringed 
one  of  the  restrictions  in  s.  22,  but  which  the  legislature  bond  fide  believed  was 
no  infringement :  would  the  belief  of  the  legislature  that  they  were  justified  in 
passing  such  an  Act  prohibit  Courts  of  Justice  from  inquiring  into  the  validity 
of  it  ?  Or  to  take  another  instance  unconnected  with  the  restrictions  in  s.  22  : 
suppose  the  legislature  were  to  pass  an  Act,  by  which  they  authorized  certain 
police-officers  to  arrest  aFrench  subjedtinChandernagore,  and  upon  the  nian  be- 
ing arrested  in  Chandernagore,  and  brought  in  custody  to  Calcutta,  he  were  to 
institute  a  suit  here  for  illegal  imprisonment,  would  the  Courts  here  have  no 
jurisdiction  to  enquire  into  tlie  legality  of  the  imprisonment,  and  would  the  pri- 
soner be  utterly  without  remedy,  simply  because  tne  Government  had  passed  the 
Ad,  and  believed  that  they  had  a  right  to  pass  it  as  a  law  ?  These  instances  are, 
of  course,  very  clear ;  but  in  others  considerable  doubt  might  arise  as  to  whether 
an  Ad  passed  by  the  legislature  was  or  was  not  within  their  powers ;  and  in  idl 
such  cases,  unless  Courts  of  law  had  jurisdiction  to  determine  this  question,  the 
Indian  public  would  have  no  means  of  redress,  and  the  Government  here  would 
be  virtually  autocratic. 

It  may  be  said,  no  doubt,  that  the  right  which  Her  Majesty  in  Council 
possesses  of  putting  a  veto  on  any  Ad  which  is  passed  by  the  legislature  affords 
some  security  against  any  excess  of  their  powers ;  but  it  must  be  borne  in  mind 
that  the  scrutiny  to  which  Indian  measures  are  subjected  by  Her  Majesty  in 
Council  is  not  so  much  a  legal  security  for  the  purpose  of  ascertaining  whether 
the  Ad  is  or  is  not  strictly  within  the  powers  of  the  legislature,  as  a  scrutiny  of 
policy  and  prudence  to  determine  whether  the  Ad  is  in  accordance  with  ^e 
views  of  the  Home  Government,  and  a  wise  and  prudent  measure  having  regard 
to  the  interests  of  the  Empire. 

I  am,  therefore,  of  opinion  that  it  is  the  province  and  duty  of  this  Court  to 
determine  whether  by  the  Ad  of  1869,  and  the  notification  in  the  Gazette  which 
was  made  in  accordance  with  its  provisions,  the  jurisdiction  of  this  Court  has 
been  abolished  ;  and  that  it  is  not  because  that  Ad  has  been  passed  by  the  legis- 
lature as  a  law  that  we  are  disabled  from  inquiring  into  its  v&lidity. 
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No  doubt,  as  soon  as  the  fact  is  once  established,  that  an  Act  of  the  legis- 
faUnre  which  has  been  duly  passed  is  within  the  scope  of  their  powers,  the  Courts  ' 
have  no  right  to  inquire  into  the  propriety  or  wisdom  of  the  law  which  is  estab- 
lished by  that  Act ;  but  it  is  not  every  Act  which  the  legislature  may  pass  which 
can  legally  be  considered  as  a  law.  Thus,  to  bring  the  argument  nearer  home 
to  our  present  purpose,  suppose  the  legislature  were  to  pass  an  Act,  transferring 
the  whole  of  their  legislative  powers  over  the  Indian  Empire  to  the  Governor- 
General.  That,  in  my  opinion,  would  not  be  a  law  at  all  within  the  meaning 
of  the  Statute.  It  would  simply  be  an  abdication  of  their  legislative  powers  in 
favour  of  the  Governor-General,  directly  at  variance  with  the  language  and  plain 
meaning  of  the  Councils'  Act;  and  I  should  say  the  same  of  a  similar  transfer  of 
their  powers  with  regard  to  any  portion  of  the  Indian  Empire. 

Now,  I  consider  that  the  question  in  the  present  case  is,  whether  that  por- 
tion of  the  Act  of  1869  which  relates  to  the  Cossyah  Hills  is  a  law  properly  so 
called,  or  a  mere  transfer  of  the  powers  of  the  legislature  to  the  Lieutenant-Go- 
Ternor  of  Bengal. 

I  quite  agree  with  my  learned  brothers,  that  this  is  a  question  of  construe* 
tion,  and  one  to  be  determined  not  only  by  reference  to  the  Councils'  Act  itself, 
but  to  other  Acts  of  the  Imperial  Legislature  which  may  be  found  to  have  a  bear- 
ing upon  the  subject,  and  to  other  important  considerations,  to  which  I  shall 
preseotty  refer. 

If  the  Act  of  1869  stood  alone,  as  the  only  instance  of  its  class,  and  we  had 
xxt&j  to  determine whetherlhetransferof  power  to  the  Lieutenant-Governor  which 
is  thereby  made  was  such  a  law  as  the  Councils'  Act  authorized,  I  confess  I 
should  feel  more  doubt  upon  the  question.  But,  having^,regard  to  the  course 
and  character  of  the  legislation  which  has  been  going  on  in  this  country  and 
IB  England,  with  reference  to  this  country,  for  the  last  forty  years,  it  appears  to 
me  thfl^  the  Imperial  Legislature  have  themselves  put  a  construction  upon  the 
Conncils'  Act,  which  (so  long  as  it  is  not  inconsistent  with  the  language  of  the 
Act  itself)  we  are  bound  in  duty  to  adopt,  however  much  it  may  be  opposed  to 
our  first  ImEpressions ;  and  I  quite  think  also  that  every  reasonable  intendment, 
wtndi  can  legally  be  made  by  this  Court  in  favour  of  the  validity  of  the  acts  of 
l^sktnre,  should  undoubtedly  be  made. 

Now,  npon  looking  back  through  the  Acts  of  Council  since  the  year  1833, 
when  the  East  India  Company's  Charter  Act  was  passed,  it  seems  to  me  impos- 
flibte  to  resist  the  conclusion  that  the  principle  and  the  course  of  action  which 
fawoHistaBdy  been  pursued  by  the  legislature  of  this  country  is  precisely  that 
which  is  now  called  in  question  in  the  Act  of  1869. 

Bf  the  Act  of  1833  the  legislative  powers  which  were  then  conferred  upon 
ttie  Governor-General  in  Council  were  in  the  same  language,  and  (for  the  pur- 
poses of  the  present  case)  to  the  same  effect,  as  those  given  by  the  Councils'  Act 
fat  1 861 ;  and  from  the  time  when  that  Act  passed,  the  (jk>vernor- General  in 
CoQDcil  has  constantly  been  in  the  habit  of  exercising  those  powers  through  the 
iutivnientaiil^  of  high  officials  and  public  bodies,  in  whom  a  large  discretion 
litf  \ftevk  vested  for  that  purpose ;  and,  when  we  consider  the  extent  and  variety  of 
tliebasinessof  the  legislature,  it  is  difficult  to  see  how  without  such  machinery 
tfaey  could  ^ectually  discharge  their  functions. 

It  wovMl  seem  almost  impossible  in  a  country  like  British  India,  so  vast  in 
extent,  so  various  in  its  population,  its  laws,  and  its  customs,  that  the  legislature 
^ouidperfonn  its  multifarious  duties  satisfactorily,  without  entrusting  to  the  exe- 
•«ttHie  fiovenuneiitv  to  ihs  Governors  of  prov'mces,  or  to  other  high  officials  and 
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representative  bodies,  a  considerable  share  in  the  working  out  of  their  manifold 
'  and  comprehensive  measures ;  and  it  would  also  seem  impossible  that  they 
should  do  this  effectually  without  vesting  in  those  high  personages  and  bodies  a 
large  amount  of  discretionary  power. 

Moreover,  it  must  be  borne  in  mind  that,  whatever  important  trusts  are  thus 
created  by  the  legislature,  they  are  by  no  means  absolute  or  irrevocable.  Her 
Majesty  in  Council  can  put  a  veto  upon  any  Aft  of  the  Governor-General  in 
Council  which  her  advisers  may  not  approve,  and  the  Government  here  are  al- 
ways in  a  position  to  see  how  the  powers  which  they  have  conferred  are  being 
exercised,  and  if  they  are  exercised  injudiciously  or  otherwise  than  in  accordance 
with  their  intentions,  or  if,  having  been  exercised,  the  result  is  in  any  degree  in- 
convenient, they  can  always,  by  another  Aft.  recall  their  powers,  or  rectify  the 
inconvenience.  Now,  it  will  be  sufficient  for  my  present  purpose  that  I  should 
refer  to  a  few  only  of  the  Afts  of  Council  which  were  passed  by  the  legislature, 
between  1833,  the  year  of  the  East  Indian  Charter,  and  the  passing  of  the 
Councils'  Aft  in  the  year  1861 ;  and  I  would  refer  in  the  first  place  to  the  Proce- 
dure Codes  of  1859  and  1861  as  being  remarkable  instances  of  the  course  of  ac- 
tion to  which  I  have  alluded. 

The  Civil  Procedure  Code  of  1859,  which  effected  a  great  change  in  the  law, 
was  only  applied,  in  the  first  instance,  to  the  Regulation  Provinces  of  Bengal, 
Madras,  and  Bombay;  and  under  the  provisions  of  s.  385  it  was  not  to  take  effect 
in  any  other  parts  of  India,  until  it  should  be  extended  thereto  by  the  Governor- 
General  in  Council,  or  by  the  Local  Government  of  any  Non-Regulation  terri- 
tory. Thus,  the  Lieutenant-Governors  of  Non-Regulation  Provinces  were  em- 
powered at  their  own  discretion,  and  at  their  own  time,  to  extend,  each  to  his  own 
territory,  the  provisions  of  a  Statute,  which  not  only  introduced  an  entirely  new 
procedure  into  the  Civil  Courts,  but  contained  enactments  which  affected  very 
materially  the  rights,  liberties,  and  property  of  the  subject ;  and  by  Ad  XXIII. 
of  186 1  (which  was  passed  in  the  same  year  as  the  Councils'  Ad)  the  Local  Go- 
vernments of  Non-Regulation  Provinces  were  invested  with  a  much  larger  dis- 
cretion ;  because  they  were  by  that  Ad  authorized  to  introduce  the  name  Code 
into  their  respective  provinces,  subject  to  such  restricHonSy  limitations^  and  pro- 
visos as  they  might  think  proper. 

Then  again,  by  Ad  XXV.  of  186 1,  the  Criminal  Procedure  Code,  a  similar 
power  was  given  to  certain  Local  Grovemments  of  introducing  at  their  own  option 
the  provisions  of  that  Code  into  their  respective  territories ;  and  this  Ad  not  only 
introduced  newmodesof  procedure,  but  contained  many  enactments  which  made 
a  very  material  change  in  the  criminal  law. 

It  seems  to  me  impossible  to  deny  that  these  Ads  did,  in  fact,  confer  upon 
the  Local  Governments  of  Non-Regulation  Provinces  precisely  the  same  kind  of 
power,  although  different  in  degree,  as  by  the  Ad  of  1869  was  vested  in  the 
Lieutenant-Governor  of  Bengal ;  they  placed  entirely  in  the  hands  of  the  Local 
Government  of  those  Provinces  the  right  of  abolishing  at  their  pleasure  the  old 
system  of  procedure,  and  of  introducing  a  new  system,  which  very  materially 
changed  the  law,  and  affected  the  rights  and  liberties  of  the  inhabitants  of  those 
Provinces.  And  the  Civil  Procedure  Code  of  1 86 1  went  further,  because  it  gave 
the  Local  Governments  a  power  to  alter  or  modify  the  Code  in  any  way  they 
might  think  proper,  and  so  to  introduce  a  different  law  into  their  respective  Pro- 
vinces from  that  which  was  in  force  in  the  Regulation  Provinces. 

And  there  were  many  other  Ads  passed  during  the  period  which  I  have  de- 
fined, in  which  the  legislature  proceeded  upon  the  same  principle,  although  the 
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powers  conferred  by  those  Afts  might  not  have  been  so  extensive  as  in  th6  two 
instances  which  I  have  just  named.  Thus,  Aft  II.  of  1835  gave  the  Bengal  Go- 
vernment full  power  to  issue  any  instructions  which  it  might  think  proper  for  the 
control  and  guidance  of  the  Courts  of  Assam  and  Cachar.  Aft  VI.  of  1 835  con- 
tained similar  provisions  with  regard  to  the  Courts  in  the  Cossyah  Hills.  Aft 
XXI.  of  1845  authorized  the  Governor-General  in  his  executive  capacity  to  place 
any  of  certain  specified  territories  under  a  totally  different  system  of  law  from  that 
to  which  they  were  then  subject.  Aft  IX.  of  1846  empowered  the  Madras  Go- 
vernment to  make  laws  for  the  regulation  of  the  Madras  Harbour.  Aft  XVI.  of 
1846  conferred  upon  certain  Commissioners  the  right  of  making  bye-laws  for  the 
town  of  Calcutta.  Aft  XI.  of  1848  gave  the  same  Commissioners  still  larger 
powers  of  a  similar  kind.  Aft  I.  of  1852  empowered  the  Bombay  Governmetit 
to  make  laws  for  the  regulation  of  the  Bombay  Harbour.  Aft  XXII.  of  i860 
a£brds  a  more  striking  illustration  of  the  same  principle.  By  that  Aft  the  Chit- 
tagong  Hill  Tracts  were  entirely  excluded  from  the  jurisdiction  of  the  ordinary 
Coarts,  both  Civil  and  Criminal,  and  from  the  control  of  the  revenue-laws  and 
officers ;  and  they  were  placed  entirely  in  the  hands  of  the  Lieutenant-Cxovernor 
of  Bengal,  who  was  to  appoint  what  Coarts  and  officers  he  thought  proper,  and 
give  what  instructions  he  pleased  for  the  governance  of  such  Courts  and  officers. 
And  agahfi  Aft  XIV.  of  1861  contained  similar  provisions  with  regard  to  the  Ro- 
hilcand  Hill  Tracts :  placing  the  administration  of  justice  and  the  management 
of  the  revenue  in  the  hands  of  the  Lieutenant-Governor  of  th^  North- West  Pro- 
vinces. 

Now,  all  these  Afts  amount  in  one  sense  to  a  transfer  of  legislative  power, 
because  in  each  of  them  the  legislature  entrusts  to  some  other  person  or  body  of 
persons  the  making  of  laws  and  regulations  which  it  might  have  made  itself. 
Thus,  instead  of  making  laws  for  the  regulation  of  the  Harbours  of  Madras  and 
Bombay,  it  has  transferred  the  power  of  making  those  laws  to  the  Local  Grovern- 
ments.  Instead  of  introducing  the  Procedure  Codes  into  the  Non-Regulation 
Provinces,  it  has  left  the  introduction  of  those  Codes  to  the  discretion  of  the 
Local  Governments.  Instead  of  organizing  a  system  of  judicature  and  revenue- 
laws  for  out-lying  districts,  such  as  Assam  and  the  Chittagong  and  Rohilcand 
Hill  Tracts,  it  has  transferred  to  the  Local  Government  the  duty  of  making  laws 
for  these  districts. 

The  difference  between  the  transfer  of  authority  in  all  these  cases  and  in . 
that  which  we  are  now  called  upon  to  decide  appears  to  me  one  of  degree  only, 
not  of  principle ;  and  if  Courts  of  justice  had  to  determine  in  each  of  such  cases 
bow  far  the  legislature  might  or  might  not  go  in  the  creation  of  these  important 
trusts,  and  in  conferring  powers  upon  high  officials,  which  they  might  have 
exercised  themselves,  the  task  would  not  only  be  one  of  extreme  difficulty,  but 
most  lead,  in  my  opinion,  to  most  inconvenient  results. 

Has,  then,  the  legislature  of  this  country  been  proceeding  all  these  years 
i^Km  a  principle  unwarranted  by  law  .^  Has  it  been  abdicating  its  proper  func- 
tions and  transferring  powers  which  it  had  no  right  to  transfer  ?  The  answer 
to  this  question  will  be  found  in  the  Councils'  Act  of  1861.  That  Act  has  put 
a  construction  upon  the  meaning  of  the  Indian  Charter  of  1833  which  it  seems 
to  me  almost  impossible  to  misunderstand. 

It  cannot  seriously  be  supposed  that  the  Imperial  Parliament,  when  it  was 
reconstituting  and  strengthening  the  Legislative  Council  in  1861,  conferring 
opon  it  fresh  powers,  and  subjecting  it  to  restrictions  which  had  not  been  pre- 
viously imposed,  could  have  been  in  ignorance  of  the  piode  in  which  the  powers 
of  legislation,  which  had  existed  for  nearly  thirty  years,  had  been  exercised 

LL.  R.,  Cal.  15. 
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by  the  Governor-General  in  Couwcil.  The  Ads  of  that  legislature  had  been 
•  regularly  transmitted  to  England  for  the  approval  of  Her  Majesty  in  Council. 
They  were  well  known  to  the  authorities  at  the  India  House.  They  had  been 
considered  by  Her  Majesty's  advisers ;  and  many  of  them,  more  especially 
the  Procedure  Codes,"  had  been  carefully  discussed  and  considered  both  in 
England  and  in  this  country.  The  Aft  of  1859  was  prepared  and  passed 
under  the  auspices  of  Sir  Barnes  Peacock;  and  the  Ads  of  1861  were  also 
passed  at  the  time  when  he  was,  not  only  Chief  Justice  of  the  High  Court,  but 
also  a  Member  of  Council. 

It  cannot  be  supposed,  therefore,  that,  if  the  provisions  of  those  Acts  had 
been  contrary  to  law  or  even  questionable,  they  would  have  escaped  the  vigi- 
lance of  Sir  Barnes  Peacock,  whose  keen  perceptions  and  long  experience,  both 
as  a  legislator  and  as  a  judge,  rendered  him  peculiarly  capable  of  detecting 
any  such  illegality.  Nor,  on  the  other  hand,  can  it  be  supposed  that  the  Im- 
perial Parliament  would  have  renewed  in  the  Councils'  Act  of  1861  the  legis- 
lative powers  which  the  Governor-General  in  Council  had  so  long  exercised, 
if  they  had  disapproved  of  the  course  of  action  which  the  legislature  had  been 
pursuing.  The  fact  that,  with  the  knowledge  of  the  circumstances  which  they 
must  be  assumed  to  have  possessed,  Parliament  did,  in  the  Councils'  Act,  re- 
new the  powers  which  were  given  by  the  Ad  of  1833,  appears  to  me  to  amount 
to  a  statutory  acknowledgment  that  the  course  of  action  which  had  been  pur- 
sued by  the  legislature  in  the  exercise  of  those  powers  was  one  which  the  Ad 
had  authorized. 

As  regards  the  case  of  Biddle  v.  Tariney  Churn  Banerjee}  which  has 
been  relied  upon  by  Mr.  Justice  Markby,  I  need  only  say  that,  although  I  en- 
tertain the  greatest  respect  for  the  learned  Judges  who  took  part  in  that  deci- 
sion, I  cannot  help  considering  that  the  view  which  they  took  in  that  case  of 
the  powers  of  the  legislature  has  been  since  virtually  disregarded  by  the  legis- 
lature itself,  and  overruled  by  the  Imperial  Parliament  by  the  construction 
which  they  have  put  upon  the  Ad  of  1833.  I  believe  that,  at  the  time  when 
that  case  was  decided,  it  was  generally  supposed  that  the  power  of  the  legisla- 
ture to  transfer  its  authority  was  very  limited.  If  that  case  were  now  law  to 
the  full  extent  of  the  decision,  it  would  follow  that  a  great  many  Ads  of  the 
legislature,  which  have  been  acted  upon  as  laws  for  years  past,  and  are  acted 
upon  now,  were  altogether  ill  egal. 

I  am,  therefore,  of  opinion  that  Ad  XXII.  of  1869,  the  principle  of  which 
I  cannot  distinguish  from  that  of  the  Ads  which  I  have  mentioned,  was  a  law 
which  the  legislature  were  justified  in  passing,  and  which  did,  in  conjunction 
with  the  notification  which  was  made  under  it,  effectually  remove  the  districts 
in  question  from  the  jurisdiction  of  the  High  Court.  But.  as  the  majority  of 
the  Court  are  of  a  contrary  opinion,  the  appeal  made  by  the  prisoners  will  be 
entertained,  and  the  records  will  be  sent  for. 

It  is  much  to  be  desired  that  this  adverse  judgment,  and  the  vast  import- 
ance of  the  question  which  it  involves,  may  induce  the  Government  of  India 
to  take  this  case,  if  it  is  open  to  them  to  do  so,  on  appeal  to  the  Privy  Council. 

»  Tay.  and  Bell  390. 
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APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Markby  and  Mr,  Justice  Mitter. 

THE  EMPRESS  v,  HARAI  MIRDHA  and  UMED  SARDAR.1  1877. 

Criminal  Procedure  Code  (ASt  X.  of  1872),  s.  263 — High  Court,  Power  of^-^  ' 

Jury,  Verdt^  of  Acquittal  by,  3  Cal.  189. 

Where  the  jury  acquitted  the  prisoners  on  the  charges  framed,  but  found  certain  facts 
which  amounted  to  another  offence,  and  omitted  to  convict  the  prisoners  of  that  offence, 
as  provided  by  s.  457  of  the  Criminal  Procedure  Code,  held  that  the  High  Court  could,  on 
the  case  coming  before  them  under  s.  263  of  the  Criminal  Procedure  Code,  find  the  pri* 
sooers  guilty  of  such  offence. 

This  case  was  referred  to  the  High  Court  by  the  Oflficiating  Sessions  Judge 
of  Nuddea  under  s.  263  of  the  Code  of  ( -riminal  Procedure. 

The  two  prisoners,  together  with  four  others,  were  tried  before  the  Offi- 
ciating Sessions  Judge  of  Nuddea  under  ss.  302  and  149,  and  326  and  149  of 
the  Penal  Code.  In  the  case  of  two  of  the  prisoners,  the  jury  returned  a  ver- 
did  of  guilty  under  s.  326.  Two  others  were  found  not  guilty,  but  the  remain- 
ing two,  Harai  Mirdha  and  Umed  Sardar,  though  also  found  not  guilty  on  the 
charges  framed,  were  found,  by  a  majority  of  three  out  of  five  of  the  jury,  to 
have  been  present  with  the  others,  but  it  was  added  that  they  only  went  for  the 
purpose  of  rioting,  which  the  jury  explained  to  mean  "  in  order  to  punish  the 
deceased  to  a  certain  extent,  but  not  to  go  as  far  as  to  inflict  grievous  hurt  on 
him. " 

The  fads  of  the  case  were  as  follows  : — 

The  deceased  was  not  on  good  terms  with  the  people  of  the  zemindar, 
amongst  whom  were  the  two  prisoners ;  the  two  prisoners,  with  others,  went  to 
the  house  of  the  deceased,  and  the  deceased  was  enticed  out,  and  received  two 
wounds,  either  of  which  the  evidence  went  to  show  were  sufficient  to  kill  him. 
The  deceased  ran  some  distance  after  he  was  wounded,  and  the  two  prisoners, 
H&rai  and  Umed,  were  identified  by  several  witnesses  as  having,  with  others, 
ran  after  the  deceased  till  he  fell.  Further,  Harai  and  Umed  were  named 
to  one  Badul,  who  was  present  when  the  deceased  made  his  dying  declaration 
as  being  amongst  his  pursuers ;  and  although  they  set  up  alibis  in  the  Court  of 
the  Sessions  Judge,  yet,  when  previously  brought  up  before  the  Deputy  Magis- 
trate, they  admitted  they  were  present,  but  denied  participation  in  the  outrage. 

The  Sessions  Judge,  being  dissatisfied  with  the  verdid  of  the  jury  regard- 
ing Harai  and  Umed,  submitted  their  case  to  the  High  Court  under  s.  263  of 
the  Criminal  Procedure  Code. 

The  Junior  Government  Pleader ^  Baboo  Juggodanund  Mookerjee,  for  the 
prosecution. 

Mr.  G,  Gregory  for  the  prisoners. 

Maskby,  J. — ^The  two  prisoners,  Harai  and  Umed,  whose  case  is  now  be- 
fore us  under  8.-263  of  the  Criminal  Procedure  Code,  were  put  upon  their  trial 
before  the  Sessions  Court  on  a  charge  "  that,  being  members  of  an  unlawful  as- 
sembly, and  in  prosecution  of  the  common  objed  of  that  assembly,  they  had  com- 
mitted murder."  This  was  a  charge  under  ss.  302  and  149  of  the  Indian  Penal 
Code.    They  were  also  charged  "  that,  being  members  of  an  unlawful  assembly, 

*  Criminal  Reference,  No.  223  of  1877,  from  the  order  of  R.  Towers,  Esq.,  Officiating 
Sessions  Jadge  of  Nuddea,  dated  the  19th  September  1877. 
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1877.  and  in  prosecution  of  the  common  objeft  of  that  assembly,  they  had  voluntarily 
caused  grievous  hurt/'  This  was  under  ss.  326  and  149  of  the  Indian  Penal 
Code.  Other  prisoners  were  likewise  charged  at  the  same  time,  and  the  verdid 
of  the  jury  as  regardsthese  two  prisoners  was  a  verdift  of  acquittal  upon  both  these 

Harai  charges ;  but,  in  answer  to  a  question  put  to  them  by  the  Sessions  Judge,  they 
MntDHA  AND  stated  that  the  two  prisoners,  Harai  and  Umed,  were  in  the  company  of  two  of  the 

V!m^  other  prisoners,  whom  they  found  guilty  on  the  second  of  the  charges  I  have  stat- 
Sardar*  ed,  for  the  purpose  of  committing  riot,  but  that  they  did  not  commit  it,  and,  fur- 
3  Cal.  189.  ther,  that  they  were  not  present  in  order  to  commit  grievoiis  hurt  on  the  deceased, 
but  only  to  punish  hita  to  a  certain  extent.  The  Sessions  Judge  has  declined 
to  record  the  verdid  of  acquittal  as  regards  these  two  prisoners,  and  has  referred 
the  case  to  this  Court,  in  order  that  these  prisoners  may  be  convicted  under  the 
scQond  pf  the  two  charges  which  I  have  mentioned.  Now,  we  may  say  that  we 
have  been  relieved  from  all  difficulty  in  this  case  by  the  course  which  has  been 
taken  by  the  Government,  and  which,  in  our  opinion,  has  been  very  wisely  and 
prudently  taken.  All  that  the  Government  now  asks  for  is  a  conviction  imder 
s.  143  of  the  Indian  Penal  Code,  that  is,  that  the  prisoners  now  before  us  were 
members  of  an  unlawful  assembly.  That  really  amounts  to  this,  that  we  are 
asked  now  to  carry  out  the  legitimate  consequence  of  the  finding  of  fact  at  which 
the  jury  arrived  in  respect  of  these  two  prisoners.  If  the  Sessions  Judge  had  been 
60  minded,  instead  of  referring  this  case  to  us,  he  might,  as  pointed  out  by  Mr. 
Justice  MiUer  in  the  course  of  the  argument,  have  pointed  out  to  the  jury  that 
tlieir  finding  was  in  fact  a  conviction  of  an  offence  under  s.  143  of  the  Indian 
Penal  Code,  and  that,  under  the  provisions  of  s.  457  of  the  Criminal  Procedure 
Code,  they  were  at  liberty  to  find  the  prisoners  guilty  under  that  section.  They 
found  the  prisoners  guilty,  not  of  the  whole  of  the  offence  with  which  they  were 
charged,  but  upon  that  part  of  the  charge  which  amounts  to  a  different  offence. 
This  is  not  a  case  in  which  we  are  called  upon  to  differ  in  any  way  from  the 
conclusion  of  the  jury.  We  adopt  this  conclusion,  and  we  are  also  relieved 
fipom  the  necessity  of  accurately  defining  what  our  powers  are  under  s.  263.  What- 
ever may  be  the  exact  position  of  this  Court  in  dealing  with  a  reference  of  this 
kind  under  s.  263,  as  to  which  we  express  no  opinion,  we  feel  no  doubt  what- 
ever that  this  Court  has  a  right  to  convict  a  prisoner  of  any  offence  which  the 
jury  could  have  convicted  him  of,  upon  the  charge  framed  and  placed  before 
them.  Upon  the  charge  as  framed  and  placed  before  the  jury  in  this  case,  the 
Jury  could  have  convicted  these  prisoners  of  an  offence  under  s.  143.  We,  there- 
fore, undoubt;edly  possess  that  power  ourselves.  Accordingly  we  convict  these 
two  prisoners  of  the  offence  "  that  they  were  members  of  an  unlawful  assembly, 
and  thereby  committed  an  offence  punishable  under  s.  1 43  of  the  Indian  Penal 
Code,"  and  we  direct  that  they  be  rigorously  imprisoned  for  a  period  of  six 
months. 


APPELLATE  CRIMINAL. 
Be/ore  Mr,  Justice  Ainslte  and  Mr,  Justice  McDjonell, 
,878.  THE  EMPRESS  v.  THACOOR  DYAL  SING  and  another.^ 

Jan.  9.  Criminal  Procedure  Code  (AS  X,  of  i8y2),  s.  530 — Constructive  Possession — 

— — ^— ^  Intermediate  holders, 

3       •  3*0.  j^  ^  ^^^  ^£  disputed  possession  between  two  rival  zemindars,  constructive  possession 

through  intermediate  holders  (ticcadars),  to  whom  the  ryots  pay  rents,  is  not  such  pos- 
session as  is  contemplated  by  s.  530  of  the  Code  of  Criminal  Procedure. 

'  Criminal  Reference,  No.  2790  of  1877,  from  the  order  of  W,  5.  Wells,  Esq.,  Magis- 
^te  of  Shababad,  dated  the  13th  December  1877. 
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The  reference  to  the  H^h  Court  arose  out  of  the  following  circum- 
stances :  Disputes  arose  between  one  Sidhu  Singh  and  Kasa  Singh  on  the  one 
side,  and  Dirgopal  Singh  and  Thacoor  Singh  on  the  other,  concerning  their  re- 
spective shares  as  rival  zemindars  to  certain  villages.  Each  party  was,  under  s. 
491  of  the  Criminal  Procedure  Code,  bound  down  by  the  Deputy  Magistrate  of 
the  Sub-division  to  keep  the  peace  for  six  months.  Sidhu  Singh  and  Kasa 
Singh  appealed  to  the  Magistrate  of  the  district,  who,  while  upholding  the  order 
of  the  Deputy  Magistrate,  suggested  that  the  case  seemed  one  of  disputed  pos- 
session, and  might  therefore  be  dealt  with  under  s.  530  of  the  Code  of  Criminal 
Procedure.  The  Deputy  Magistrate  thereupon  commenced  proceedings  under 
this  section  against  the  parties.  A  proportion  of  the  villages  comprising  the  lands 
in  dispute  were  admittedly  not  held  directly  by  the  zemindars,  but  through  ficca 
or  intermediate  holders  to  whom  the  ryots  paid  their  rents.  The  DeputyJVIagis- 
tiate  decided  against  the  claim  of  Dirgopal  Singh  and  Thacoor  Dyal,  and  they 
appealed  to  the  Magistrate  of  the  district,  who  referred  the  matter  to  the  High 
Court. 

Baboo  GopalLallMUter  and  Bd^hoo Anund Gopal  Paulit  for  th^  appellants. 

The  judgment  of  the  Court  was  delivered  by 

AiNSLis,  J.  (who,  after  disposing  of  the  case  on  grounds  immaterial  to  this 
report,  proceeded  as  follows).  Independently  of  this  there  is  another  reason 
for  which  the  order  must  be  set  aside.  In  the  order  of  the  Magistrate  by  which 
he  referred  the  case  to  the  Deputy  Magistrate  for  explanation,  it  is  said  that  the 
petitioner  before  him  had  asserted  that  six  and  twenty  villages  out  of  the  thirty 
which  formed  the  subject  of  the  order  were  actually  held  in  ticca.  The  Deputy 
Blagistrate  in  his  reply  does  not  deny  that  there  are  certain  villages  in  the  pos- 
sessionof  ticcadars.but  he  contends  that,  there  being  a  dispute  between  the  con- 
tending parties  as  to  collection  of  rent,  it  is  necessary  to  decide  the  question  of 
possession  in  respect  of  all  the  villages  held  in  kAas  and  /tcca  jointly,  by  which 
he  apparently  means  all  the  villages,  whether  held  kkas  or  leased  out.  No  doubt, 
it  has  been  held  that  questions  between  zemindars  as  to  the  right  of  collecting 
rents  directly  from  the  ryots  may  be  considered  by  Magistrates,  and  that  this 
right  of  so  collecting  rents  is  in  fact  possession  within  the  meaning  of  s.  530 ;  but 
that  does  not  apply  when  there  is  an  intermediate  holder  who  admittedly  receives 
rents  from  the  ryots.  Therefore,  the  order  of  the  Deputy  Magistrate  is  clearly  bad 
as  to  all  the  villages  which  are  not  held  direct  by  one  or  other  of  the  zemindars,  but 
are  in  the  possession  of  farmers.  Whether  they  be  six-and-twenty  in  number  or 
less  is  immaterial.  It  does  not  appear  on  this  record  which  villages  are  held  in 
farm,  and  which  are  not.  Therefore,  we  are  unable  to  set  aside  any  specific 
portion  of  the  order  of  the  Deputy  Magistrate. 

The  only  question  before  us  is,  whether  we  ought  to  quash  his  proceeding 
altogether,  or  direct  a  further  enquiry.  We  think,  on  the  whole,  that  it  is  unneces- 
sary that  any  further  enquiry  should  be  held  on  the  present  proceedings.  They 
originated  in  a  suggestion  of  the  Magistrate  of  the  district,  and  it  appears  that  the 
sab-d]vi$k>nal  officer  would  not,  but  for  that,  have  taken  any  proceedings  under 
s-  530.  He  was  satisfied  with  the  steps  that  he  had  taken,  in  binding  down 
both  parties  in  recognizances  to  keep  the  peace.  It  is  still  open  to  him,  if  he  thinks 
fit,  to  make  an  enquiry,  and,  if  he  is  satisfied  that,  unless  proceedings  be  takqn 
under  s.  530,  breach  of  the  peace  is  imminent,  he  can  institute  proceedings 
afresh ;  but,  if  he  should  deem  it  proper  to  record  any  fresh  proceeding  under  s. 
530,  it  will  be  necessary  for  him  to  ascertain  clearly  and  define  the  particular 
villages  or  portions  of  villages  to  which  the  enquiry  is  to  apply,  excluding  all 
those  whi^h  are  QOt  \n  the  imn^ediate  possession  of  either  one  party  or  the  other. 


1878. 


Empress 
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Thacoor 
Dyal  Sing, 
3  Cal.  330. 
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FULL  BENCH. 

Before  Sir  Richard  Garth,  Kt.,  Chief  Justice,  Mr,  Justice  Kemp,  Mr.  Justice 
Z.  6".  Jackson,  Mr,  Justice  Markhy,  and  Mr,  Justice  Ainslie, 

1878.  THE  EMPRESS  v,  BAIDANATH  DAS.i 

^^^'  ^^'       Offence  punishable  by  Fine  and  Confiscation — A3  XXI.  of  1856,  s,  4g — Offences 

P  I     -j^  triable  in  a  summary  laay — Sutnmons  Cases — Sentence — Criminal  Procedure 

3  i.ai.  300. .  ^^^^  ^^^  ^  ^j,  ^^^^^^  ^^   ^^  ^^  ^^g^  ^^^^  ^  ^^^ 

An  offence  under  s.  49  of  A61  XXI.  of  1856  can  be  tried  summarily  under  s.  222  of  the 
Criminal  Procedure  Code,  the  confiscation  provided  by  s.  49  being  merely  a  consequence 
of  the  conviction,  and  not  forming  part  of  the  punishment  for  the  offence. 

The  prisoner  in  this  case  was  charged  with  the  illegal  possession  of  ganja, 
convicted  under  s.  49  of  Ad  XXL  of  i8«)6,  and  sentenced  by  the  Joint-Magis- 
trate of  Rungpore  to  a  fine  of  Rs.  100, or,  in  default,  to  rigorous  imprisonment  for 
one  month.  The  Sessions  Judge,  referring  to  the  case  of  Juddoonath  Shaha,^ 
was  of  opinion  that  the  order  was  illegal,  as  the  Joint-Magistrate  had  no  power 
to  try  the  case  summarily,  or  to  pass  sentence'of  rigorous  imprisonment.  He, 
therefore,  referred  the  case  under  s.  296,  Aft  X.  of  1872. 

The  High  Court  {Markby  and  Prinsep,  ]].)  held  that  the  sentence  of  ri- 
gorous imprisonment  was  illegal,  and  modified  the  order  in  that  respect.  They 
referred  the  question  as  to  whether  the  offence  could  or  could  not  be  tried  in  a 
summary  way  to  a  Full  Bench  with  the  following  remarks : — 

Prinsep,  J.  (Markby,  J.,  concurring). — The  matter  which  remains  for  our 
decision  is,  whether  an  offence  under  s.  49,  Act  XXI.  of  1856,  can  be  tried  sum- 
marily by  a  Magistrate,  under  s.  222  of  the  Code  of  Criminal  Procedure. 

.  The  punishment  for  that  offence,  on  which  this  matter  depends,  is  thus  de- 
scribed :  the  offender  "  shall  forfeit  for  every  such  offence  a  sum  not  exceeding 
Rs.  200.'*  It  is  further  stated,  "  and  the  liquors  and  drugs,  together  with  the 
vessels,  packages,  and  coverings  in  which  they  are  found,  and  the  animals  and 
conveyances  used  in  carrying  them,  shall  be  liable  to  confiscation." 

S.  222  of  the  Code  declares  that  the  Magistrate  of  the  district  may  try  cer- 
tain offences  in  a  summary  way,  and  among  these  offences  are  "  offences  referred 
to  in  s.  148  of  this  Code."  Such  offences  are  described  in  the  Code,  s.  4,  as 
"  summons  cases,"  see  definition. 

S.  148  is  to  the  following  effect :  "  When  a  complaint  is  made  before  a  Ma- 
gistrate having  jurisdiction  in  the  case,  that  any  person  has  committed,  or  is  sus- 
pected of  having  committed,  any  offence  triable  by  such  Magistrate,  and  punish- 
able with  fine  only,  or  with  imprisonment  for  a  period  not  exceeding  six  months, 
or  with  both,  the  Magistrate  may  issue  his  summons  directed  to  such  person, 
requiring  him  to  appear  at  a  certain  time  and  place  before  such  Magistrate  to 
answer  to  the  complaint." 

So  only  offences  punishable  with  "  fine  only,  or  imprisonment  for  a  period 
not  exceeding  six  months  or  both,"  would  be  triable  in  a  summary  way  under 
the  first  clause  to  s.  222  already  quoted. 

Is  an  offence  under  s.  49.  Aft  XXI.  of  1856,  one  punishable  with  fine  only, 
or  does  the  confiscation  which  follows  on  conviction  form  a  part  of  the  punish- 
ment, so  as  to  alter  the  character  of  the  offence  as  regards  the  mode  of  trial  to 
be  adopted  ? 

»  Criminal  Reference,  No.  48  of  1877,  by  H.  Beveridge,  Esq.,  Officiating  Sessions 
Judge  of  Rungpore,  dated  the  30th  August  1877. 
«  23  W.  R.,  Or.  Rul.,  33. 
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In  two  reported  decisions  of  this  Court — Khetter  Mohun  Chowrunghee^zxi^ 
Judoonaih  Shaha- — it  has  been  held  that  such  offences  are  not  summons  cases, 
and  therefore  are  not  triable  in  a  summary  way,  because  they  are  punishable 
with  confiscation  as  well  as  with  fine.- 

We  have  great  doubts  regarding  the  correctness  of  those  decisions — doubts 
which,  we  would  add,  are  shared  by  the  only  Judge  of  this  Court  now  present, 
who  was  a  party  to  one  of  those  decisions.  We  are  informed  that  Magistrates 
constantly  try  offences  of  this  description  summarily,  probably  in  ignorance  of 
the  rule  laid  down  in  these  decisions ;  and  we,  therefore,  think  it  right  to  sub- 
mit the  matter  to  be  authoritatively  settled  by  a  Full  Bench  of  this  Court. 

We  are  inclined  to  hold  that  such  an  offence  can  be  tried  summarily  as  a 
"  summary  casfe,"  for  the  following  reasons,  which  we  state,  because  the  parties 
to  this  case  are  unrepresented,  and  therefore  it  is  not  probable  that  there  will 
be  any  argument  at  the  bar. 

For  the  procedure  in  the  trial  of  offences,  the  Code  has  divided  them  into 
three  classes : 

Summons  cases,  defined  in  s.  148.  Warrant  cases,  defined  in  s.  149. 
Sessions  cases,  or  trials  in  the  Court  of  Session,  defined  in  s.  4. 

If  the  offence  under  s.  49,  Aft  XXI.  of  1856,  is  not  a  summons  case,  it 
must  be  either  a  warrant  case  or  a  sessions  case ;  and  whatever  opinion  may 
be  expressed  regarding  its  falling  under  the  category  of  summons  cases,  it 
clearly  cannot  fall  within  either  of  the  two  other  classes.  No  special  mode  of 
trial  has  been  prescribed  for  such  an  offence,  and  it  is  difficult  to  suppose  that 
such  cases  were  overlooked  by  the  Legislature. 

The  proper  solution  of  this  difficulty  seems  to  be  to  regard  confiscation 
not  as  a  punishment  contemplated  by  the  Code  of  Criminal  Procedure  so  as  to 
affect  the  mode  of  trial. 

It  may  be  said  that  a  sentence  is  the  declaration  of  the  punishment  im- 
posed. S.  20  of  the  Code  of  Criminal  Procedure  sets  forth  the  powers  of  Ma- 
gistrates in  passing  sentence,  and  these  powers  are  limited  to  imprisonment, 
fine,  and  whipping.  It  is  in  consideration  only  of  such  punishments  that  the 
Code  has  prescribed  the  different  modes  of  trial,  and  though  confiscation  of 
certain  articles  may  be  awarded  on  conviction  of  any  offence  under  a  special 
or  revenue-law,  such  confiscation  is  not  taken  into  account  by  the  Code  so  as 
to  form  a  portion  of  the  sentence,  or  to  affect  the  nature  of  the  offence  or  the 
mode  of  trial. 

Further,  we  observe  that  s.  8  of  the  Code,  in  providing  for  the  trial  of 
offences  under  local  or  special  laws,  states  that  ''no  Court  shall  award  any 
sentence  in  excess  of  its  powers,"  and  the  powers  of  Magistrates  in  respect  to 
passing  sentences  on  persons  convicted  is  set  forth  in  s.  20,  which,  as  already 
stated,  only  refers  to  three  kinds  of  punishments — imprisonment,  fine,  and 
whipping.  Confiscation  under  Aft  XXI.  of  1856,  and  also  under  the  Salt  Act, 
can,  however,  be  ordered  by  a  Magistrate. 

Under  these  circumstances,  we  are  inclined  to  hold  that  confiscation  is  no 
part  of  the  sentence  or  punishment  under  the  Code  of  Criminal  Procedure,  but 
that  it  follows  as  a  consequence  of  the  conviction. 

The  question  referred  is  that  stated  in  the  first  paragraph  of  this  reference. 
If  the  answer  to  the  question  be  in  the  affirmative,  the  conviction  will  stand. 
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If  the  answer  be  in  the  negative,  the  conviction  and  sentence,  including  the  order 
of  confiscation,  will  be  set  aside,  and  a  new  trial  ordered. 

No  one  appeared  on  either  side  before  the  Full  Bench. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Garth,  C.J. — We  are  clearly  of  opinion  that  an  offence  under  s.  49,  Aft 
XXI.  of  1856,  can  be  tried  summarily  by  a  Magistratexinder  s.  222  of  the  Crimi- 
nal Procedure  Code. 

The  confiscation,  which  is  provided  for  by  s.  49,  is  merely  a  consequence 
of  the  conviction,  and  does  not  form  part  of  the  punishment  for  the  offence. 
We  observe  that,  in  the  case  of  Khetter  Mohun  Chowrunghee}  to  which  we  fire 
referred,  the  question  which  we  are  called  upon  to  decide  was  given  up  by  the 
Government  pleader  without  argument ;  and  that  in  the  second  case  the  learn- 
ed Judges  merely  followed  the  ruling  in  the  first,  so  that  this  would  appear  to 
be  the  first  occasion  on  which  the  point  has  been  seriously  considered. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Ainslie  and  Mr.  Justice  McDonelL 

The  empress  on  the  Prosecution  of  MICHELL  v,  JOGGESSUR 

MOCHI.« 

•  Government  Currency  Note ^  Theft  of~^Title  of  Original  Owner — Appealable  Order 
— Criminal  Procedure  Code  (Act  X»  of  i8y2j,  ss.  418  &  4i^^Cashing  a  Cur^ 
rency  Note — Sale-^Contract  Act,  ss,  7^,  76,  and  108, 

A  Government  currency  note  was  stolen  from  A,  and  cashed  by  B  in  good  faith  for 
C.  On  the  conviction  of  C  for  theft,  the  Magistrate  ordered  the  note  to  be  given  to  B.  A 
appealed  to  the  Sessions  Judge,  who  was  ofopinion  that  he  was  not  competent  to  inter- 
fere as  a  Court  of  Appeal  under  s.  419  of  the  Criminal  Procedure  Code ;  but  submitted 
the  case  for  the  orders  of  the  High  Court. 

Held  that  the  case  could  be  disposed  of  by  the  Judge  under  s.  4x9  of  the  Criminal 
Procedure  Code,  and  that  the  words  "  Court  of  Appear'  in  that  section  are  not  neces- 
^rily  limited  to  a  Court  before  which  an  appeal  is  pending. 

Held  further  that  the  provisions  of  s.  j6  of  the  Contract  Act  did  not  apply,  as  the 
change  of  a  currency  note  for  money  is  not  a  contract  of  sale,  and  that  as  the  note  came 
honestly  into  the  hands  of  B,  th^  order  of  the  Magistrate  was  right. 

The  facts  of  this  case  appear  sufficiently  from  the  memorandum  of  refer- 
ence made  by  the  Sessions  Judge,  which  ran  as  follows  : — 

"  This  is  an  application  questioning  the  propriety  of  an  order  passed  by 
the  Joint-Magistrate  under  s.  418  of  the  Code  of  Criminal  Procedure,  by  which 
a  currency  note  of  Rs.  100,  found  to  have  been  stolen  from  Captain  Michell, 
has,  on  conviction  of  the  thief,  been  given  to  Subal  Chunder  Poddar,  with  whom 
it  was  cashed  by  the  thief,  rather  than  to  its  original  owner.  When  this  appli- 
cation was  first  made  to  me,  I  thought  that,  having  regard  to  the  terms  of  s.  4 19, 
the  petitioner  had  the  right  of  appeal ;  but,  on  reconsideration,  I  am  of  opinion 
that  no  appeal  lies  only  from  such  an  order.  There  is  no  express  provision  of 
law  allowing  an  appeal  only  against  an  order  under  s.  418,  and  therefore  it 
would  seem  that,  under  s.  286,  no  appeal  can  be  entertained.  The  terms  of 
8.  419  would  seem  to  refer  to  a  case  in  which  an  appeal  has  been  lawfully  made 

»  22  W.  R.,  Cr.  Rul.,  43. 

»  Criminal  Reference,  No.  223  of  1877,  by  H,  T.  Prinsep,  Esq.,  Sessions  Judge  of  the 
24-Pergaiinahs,  dated  tlie  13th  of  December  1877. 
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against  an  order  of  conviction  or  acquittal,  and  an  order  under  s.  418  being  a 
part  or  consequence  of  such  order,  thus  comes  under  consideration  by  the  *  Court 
of  Appeal,  Reference,  or  Revision,'  who  are  empowered  to  order  that  order  to 
be  *  stayed,  or  may  modify,  alter,  or  reverse  it.'  In  this  view  of  the  law,  as  the 
application  made  to  me  concerns  only  the  matter  dealt  with  under  s.  418, 1  am 
of  (pinion  that  I  am  not  competent  to  interfere  as  a  Court  of  Appeal ;  but,  as 
1  am  also  of  opinion  that  the  order  of  the  Joint-Magistrate  is  contrary  to  law, 
I  submit  the  case  for  the  orders  of  the  Honorable  High  Court. 

"  As  far  as  the  evidence  goes,  there  is  no  reason  to  doubt  the  honesty  of 
the  poddar  with  whom  the  currency  note  was  cashed  by  the  thief.  The  ques- 
tion is,  whether  the  poddar  should  be  allowed  to  retain  it  as  against  its  origi- 
nal owner  from  whom  it  was  stolen.  It  seems  to  me  that  this  is  a  matter  which 
can  properly  be  dealt  with  by  a  Magistrate ;  but  that  the  order  passed  by  the 
Joint-Magistrate,  though  it  is  in  accordance  with  the  principles  of  the  law  of 
England,  is  not  in  accordance  with  s.  108  of  the  Contract  Act.  Currency  notes 
wonld  seem  to  be  'goods'  within  the  difinition  given  in  s.  76  of  that  Act,  and 
therefore  this  case  is  similar  to  that  given  in  illus.  {a)  to  s.  108. 

"I  think  it  right,  however,  to  state  that  the  case  of  the  Collector  of  Salem^ 
voald  seem  to  lay  down  a  different  view  of  our  law ;  but  in  that  case  the  posi- 
tion of  Government  was  alone  under  consideration,  and  the  judgment  seems 
to  have  proceeded  on  the  ground  that,  under  the  law,  the  Government  trea- 
sury officer  was  bound  to  cash  a  currency  note,  and  that  therefore  the  Govern- 
ment was  protected  against  any  claim  if  it  should  happen  that  a  note  so  cashed 
was  a  stolen  note.  In  the  present  case  there  was  no  such  obligation  on  the 
poddar,  and,  though  the  result  of  an  order  directing  him  to  give  it  up  to  the 
person  from  whom  it  was  stolen  would  seem  to  be  somewhat  unreasonable,  it  is, 
in  my  opinion,  in  accordance  with  our  law  in  India,  and  therefore  I  feel  bound 
to  submit  the  matter  for  the  orders  of  the  Honorable  High  Court." 

No  one  appeared  upon  the  hearing  of  the  reference,  and  the  judgment  of 
the  Court  was  delivered  by 

AiNSLiE,  J. — ^We  think  that  the  Sessions  Judge  might  have  disposed  of  this 
case  under  s.  419,  Criminal  Procedure  Code,  without  a  reference  to  this  Court, 

The  words  "Court  of  Appeal"  in  that  section  are  not  necessarily  limited 
to  a  Court  before  which  an  appeal  is  at  the  moment  pending.  It  may  very 
often  happen,  as  in  this  case,  that  the  question  of  the  propriety  of  an  order  under 
s.  418  for  the  disposal  of  any  property  produced  before  the  Court  may  in  no  way 
concern  the  convicted  person ;  and  we  think  it  unreasonable  to  put  such  a  con- 
struction on  s.  419  as  shall  make  the  power  of  the  Judge  to  modify,  alter,  or 
annul  a  Magistrate's  order  affecting  one,  contingent  on  the  accident  whether 
another  person  has  or  has  not  chosen  to  appeal. 

S.  286,  by  the  words  "  except  in  the  cases  provided  for  by  this  Aft,"  must 
include  cases  in  which  the  power  to  alter  or  annul  the  order  of  a  Magistrate  is 
expressly  given. 

We  are  further  of  opinion  that  the  case  does  not  call  for  our  interference. 
It  is  admitted  in  the  order  of  reference  that  the  note  came  honestly  into  the  hands 
of  the  poddar,  to  whom  it  has  been  returned  by  the  Magistrate.  The  Sessions 
Judge  refers  to  s.  108  of  the  Indian  Contract  Ad,  and  to  the  definition  of  'goods' 
in  8.  76  of  the  same  Ad,  in  which,  for  the  purposes  of  that  particular  chapter 
dealing  with  contracts  of  sale,  the  word  is  defined. 
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1S78.  No  one  has  appeared  to  argae  the  points  raised  before  us.    As  at  present 

'  '  .  .. — :  advised,  we  are  of  opinion  that  the  provisions  of  the  Contract  Ad  do  not  apply  to 

Impress     j^jg  C2^t.    The  change  of  a  Government  currency  note  for  money  is  no  more  a 

^'  contract  of  sale  than  the  payment  of  the  same  note  over  the  counter  of  goods  is  a 

JOQGEssuR    sale  of  the  note  for  the  goods.    In  this  last  case  the  note  is  paid  as  money  being 

MocHW       "  legal  tender"  for  the  amount  expressed  therein  under  s.  15,  Ad  III.  of  1871, 

3  C?l.  379..    S.  7  J  of  the  Contract  Ad  defines  *  sale '  to  be  the  exchange  of  property  for  a  price, 

butthisistheexchangeof  money  in  one  form  for  money  in  another  form.    Either 

form  being  legal  tender,  it  is  impossible  to  say  that  one  is  the  price  of  the  other. 

If  we  are  to  look  to  s.  76  of  the  Contract  Ad,  we  must  read  it  with  s.  77 y  and  this 

latter  section  shows  that  the  provisions  of  that  Ad  do  not  apply  in  this  case. 


APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  L.  S.  Jackson  and  Mr,  Justice  Cunningham, 

1B7S.  THE  EMPRESS  on  the  Prosecution  of  JOHARDI  SHEIK  v. 

Feb.  12,  HEMATULLA.i 


3  Cal.  389.     Criminal  Procedure  Code  (A^  X,  of  187  2)  ^  s,  2/5 — Evidence  for  the  Prosecution 

— Examination  of  Witnesses, 

A  Magistrate  is  bound,  before  he  discharges  an  accused  person  under  s.  215  of  the 
Criminal  Procedure  Code,  to  examine  all  the  witnesses,  and  should  not  refuse  to  exanaine 
witnesses  simply  because  their  evidence  will  be  to  the  same  effect  as  that  already  taken  for 
the  prosecution. 

The  complainant,  Johardi,  in  this  case  charged  another  man  with  forcibly 
cutting  paddy.  The  Deputy  Magistrate  to  whom  the  case  was  referred  took  evi- 
dence as  to  the  possession  of  the  land  and  crop  in  dispute.  The  complainant 
produced  four  witnesses,  of  whom  the  Deputy  Magistrate  examined  two  only,  be- 
cause (as  it  appeared)  the  remaining  two  witnesses  were  only  cognizant  of  the 
same  facts  as  the  two  previously  examined .  After  hearing  both  sides,  the  Deputy 
Magistrate  discharged  the  accused  under  s.  21 5  of  the  Code  of  Criminal  Proce- 
cbure,  because  the  evidence  for  the  prosecution  did  not  clearly  establish  the  sow- 
ing of  the  crop  by  the  complainant. 

The  Magistrate  was  of  opinion  that  the  other  two  witnesses  ought  to  have 
boeo  examined,  and  referred  the  case  to  the  High  Court  under  s.  296  of  the  Cri- 
natial  Procedure  Code. 

No  one  appeared  on  the  hearing  of  the  reference,  and  the  judgment  of  the 
Court  was  delivered  by 

JACKSON,  J. — The  Deputy  Magistrate  was  bound,  under  s.  215  of  the  Cfi- 
Procedure  Code,  to  hear  all  the  witnesses  for  the  prosecution.  We  direct 
that  he  do  this,  and  then  pass  such  order  on  the  case  as  the  evidence  appears  to 
hhn  to  call  for. 

•  Criminal  Reference,  No.  11 14  of  1878,  from  F.  W.  J.  Rees,  Esq.,  Officiating  Magis- 
Uate  of  MaUah,  dated  the  sth  of  February  1878. 
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APPELLATE  CRIMINAL. 
Before  Mr.  Justice  L.  S.  Jackson  and  Mr  Justice  Cunningham. 

THE  EMPRESS  v.  AMIRUDDEEN.i  i8?a 

Penal  Code,  «s.  2iy,  218 — Evidence  that  Offence  has  been  committed.  •  ^^*  ^^' 

It  is  sufBctent  for  the  purpose  of  a  conviction  under  5.  217  of  the  Penal  Code  that  the  3  Cal.  413. 
accused  has  knowingly  disobeyed  any  direction  of  the  law  as  to  the  way  in  which  he  is  to 
conduct  himself  as  a  public  servant,  and  that  he  has  done  this  with  the  intention  of  savior 
a  person  from  legal  punishment ;  it  is  not  necessary  to  show  that  in  point  of  fact  the  pef 
son  so  intended  to  be  saved  had  committed  an  offence,  or  was  justly  liable  to  legal  punish- 
ment. 

Thi  charges  against  the  prisoner,  who  was  a  police-constable,  were  that  he, 
when  in  charge  of  the  jGourruddey  police-station,  on  the  28th  of  July,  in  his  capa- 
city of  head-constable  of  police,  induced  one  Radha  Chum  Dhopa  to  compro- 
mise a  complaint,  which  he  came  to  make  against  one  Adhari  Dhbpa,^  of  cutting 
of!  his  ear,  and,  in  further  violation  of  his  duty,  suppressed  the  fact  that  Radha 
Chum  Dhopa  came  to  make  a  complaint ;  and,  in  so  doing,  framed  an  incorrrect 
public  record  with  a  view  to  save  one  Adhari  Dhopa  from  legal  punishment.  The 
prisoner,  Amiraddeen,  was  committed  for  trial  under  ss.  2 1 7  and  2 1 8  of  the  Penal 
Code,  and,  on  conviction  under  these  sections,  was  sentenced  to  imprisonment  . 
and  fine.    He  appealed  to  the  High  Court. 

Mr.  M.  M.  Ghose  for  the  appellant. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J. — It  has  been  pressed  upon  us  in  this  appeal  that  the  prisoner 
has  not  been  duly  convicted  under  s.  2 1 7  of  the  Indian  Penal  Code,  because  there 
was  not  before  the  Court  upon  the  present  trial  any  evidence  to  show  that  In  point 
oC  ^ct  an  offence  had  been  committed,  still  less  that  such  offence  had  been  com* 
mitted  by  the  person  in  respect  of  whom  the  wrongful  act  of  the  police-officer, 
the  prisoner,  had  been  done.  What  appears  is,  that  a  person  named  Adhari 
Dhopa  was  charged  before  the  Court  of  Session,  and  was  tried  and  acquitted  of 
an  offence,  the  offence  charged  being  the  cutting  of  somebody's  ear ;  and  it 
apipears  that  the  particular  act  which  the  prisoner  in  this  case  had  committed, 
and  which  amounted  to  knowingly  disobeying  a  certain  direction  of  the  law  a$ 
to  his  conduct  as  a  public  servant,  had  a  tendency  to  save  a  person,  namely, 
the  person  charged,  as  first  stated,  from  legal  punishment.  It  appears  to  me 
quite  sufficient,  for  the  purpose  of  a  conviction  under  s.  217,  that  the  accused 
has  knowingly  disobeyed  any  direction  of  the  law  as  to  the  way  in  which  he 
is  to  conduct  himself  as  a  public  servant,  and  that  he  should  have  done  thif 
with  the  intention  of  saving  a  person  from  legal  punishment,  and  that  it  is  not 
further  necessary  to  show  that,  in  point  of  fact,  the  person  so  intended  to  be  savecjl 
had  committed  an  offence,  or  was  justly  liable  to  legal  punishment.  It  appear^ 
to  me  certain  that  a  public  servant  charged  under  that  section  is  equally  liable  19 
be  punished,  although  the  intention  which  he  had  of  saving  any  person  from 
legal  punishment  was  founded  upon  a  mistaken  belief  as  to  that  person's  liability 
to  punishment.  We  have  been  pressed  with  a  case  in  which  I  myself  gave 
judgment — the  case  of  Queen  v.  Joynarain  Patrol  It  is  not  necessary  for  us 
at  present  to  consider  whether  that  judgment  was  right,  because  the  section  oi| 

'  Criminal  Appeal,  No.  34  of  1878,  against  the  order  of  H.  C.  Sutherland,  Esq.y  Ses- 
siofks  Judge  of  Backergunge,  dated  the  17th  November  1877. 

^  Adhari  Dhopa  was  charged  before  the  Sessions  Court  with  the  murder  of  Radha 
Cbom,  who  died  from  the  wound  in  his  ear,  and  was  acquitted* 

»  20  W.  R.,  Cr.  Rul,  66. 
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1878.       which  that  case  tamed  was  wholly  different  from  the  section  now  under  con- 

sideration.     That  is  a  section  under  which  any  member  of  the  community  is 

Emprbss     punishable,  and  it  is  one  under  which  the  essence  of  the  offence  is  that  the  per- 

^'  son  to  be  dealt  with  must  know,  or  have  reason  to  believe,  that  an  offence  has 

Amirvddbbn^  been  committed.    This  is  an  offence  applying  only  to  public  servants,  and  an 

3  Cal.  412.    act  of  a  certain  kind  is  made  punishable  as  an  offence  when  such  act  is  done 

knowingly  against  the  direction  of  the  law  and  with  the  intention  of  saving  a 

person  from  legal  punishment,  whether  the  person  so  intended  to  be  saved  from 

punishment  had  committed  the  offence  or  not. 

I  think,  therefore,  that  the  conviction  in  this  case  was  right,  and  that  the  ap- 
peal must  be  dismissed. 

Appeal  dismissed. 

APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  L.  S.  Jackson  and  Mr,  Justice  Cunningham. 

1878*  THE  EMPRESS  v.  KUDRUTOOLLAH  and  others.^ 

March  22.    Practice^^ommittal  for  trial  after  charge  has  been  drawn  up-^Criminal  Proce* 


3  Cal.  495- 


dure  Code  (Act  X.  of  1872),  ss.  4,  220,  221, 

S.  221  of  the  Criminal  Procedure  Code  authorizes  a  Magistrate,  after  a  charge  has 
been  drawn  up,  to  stop  further  proceedings,  and  commit  for  trial. 

Although  the  explanation  to  s.  220  provides  that,  if  a  charge  is  drawn  up,  the  prisoner 
must  be  either  convicted  or  acquitted,  it  does  not  require  that  the  conviction  or  acquittal 
should  be  by  the  Magistrate  who  drew  the  charge. 

The  prisoners  were  charged  with  rioting  under  s.  i47.of  the  Penal  Code. 

The  facts  of  the  case,  and  the  reasons  for  the  reference,  sufficiently  appear 
from  the  order  of  the  Sessions  Judge  referring  it  to  the  High  Court,  and  which 
ran  as  follows : — 

**  At  the  sitting  of  the  Court  for  the  trial  of  this  case  an  illegality  was  ap- 
parent on  the  very  face  of  the  commitment.  It  appears  that  the  Joint-Magis- 
trate has  gone  through  the  case,  and  all  but  decided  it,  having  drawn  up  a  charge, 
examined  the  witnesses  for  the  defence,  and  recorded  two  judgments,  or  a  judg- 
ment with  a  postscript,  the  former  dated  29th  December  1877,  and  the  latter 
dated  i8th  January  1878.  On  this  last  date  the  Joint-Magistrate  records  an  order 
that  the  charge  which  he  had  himself  drawn  up  was  cancelled,  and  that  the  pri- 
soners were  committed  to  the  Sessions.  This  I  hold  that  the  Joint-Magistrate 
had  no  power  to  do.  Having  drawn  up  a  charge,  the  Joint-Magistrate  was 
bound  to  convict  or  acquit.  He  had  no  third  course  open  to  him,  vide  expla- 
nation, s.  220,  Criminal  Procedure  Code.  It  cannot  be  contended  that  s.  221 
helps  the  Joint-Magistrate,  because  it  is  clear  that  the  two  sections  must  be  read 
together.  It  cannot  be  said  that  s.  221  justified  a  procedure  which  s.  220  dis- 
tinctly precludes ;  and  there  is  all  the  more  reason  for  this  when  it  is  borne  in 
mind  that  the' explanation  to  s.  220  is  altogether  new  in  the  Criminal  Proce- 
dure Code.  Clearly  then  the  legislature  knew  what  they  were  about,  and  they 
could  hardly,  with  their  eyes  open,  have  introduced  the  explanation  to  s.  220, 
providing  that  if  a  charge  is  drawn  up,  the  prisoner  must  be  either  acquitted 
or  convicted,  and  go  on  in  s.  221  to  provide  a  third  course  for  Magistrates  to 
follow.  I  hold,  then,  that,  by  the  words  "  at  any  stage  of  the  trial "  in  s.  221, 
the  legislature  fully  and  deliberately  intended  that  the  explanation  in  the  pre- 

*  Criminal  Reference,  No.  17  of  1878,  from  the  order  of  H,  C.  Sutherland  Esq.,  Ses* 
sions  Judge  of  Zilla  Backergunge,  dated  the  13th  March  1878. 
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vkms  section  should  be  followed  and  read  consistently,  and  read  to  mean  at 
any  stage  before  the  Magistrate  had  drawn  up  a  charge. 

"  There  is  a  further  difficulty  in  the  case.  The  Joint-Magistrate  has  only 
committed  on  the  same  charge  on  which  he  had  previously  charged  the  pri- 
soners as  triable  before  him.  The  necessity  for  the  commitment  is  not,  there- 
fore, apparent. 

*'  I  have  searched  in  vain  for  any  reported  case  to  throw  light  on  the  pre- 
sent difficulty.  I  certainly  never  before  heard  of  a  Magistrate  cancelling  a 
charge  once  made. 

'*  The  case  must  be  referred  to  the  High  Court  under  s.  197,  explanation, 
Criminal  Procedure  Code,  in  order  that  the  Joint-Magistrate's  commitment  may 
be  quashed." 

No  one  appeared  upon  the  hearing  of  the  reference,  and  the  judgment  of 
the  Court  was  delivered  by 

Jackson,  J. — "  Trial,"  according  to  the  definition  in  s.  4  of  the  Criminal 
Procedure  Code,  means  "  the  proceedings  taken  in  Court  after  a  charge  has 
been  drawn  up."  It  is  clear,  therefore,  that  s.  221  of  the  Criminal  Procedure 
Code,  which  follows  s.  220,  authorizes  a  Magistrate,  although  a  charge  may 
have  been  drawn  up,  to  stop  further  proceedings  and  commit  for  trial :  for  this 
purpose  8. 221  may  be  regarded  as  a  proviso  to  s.  220.  It  may  be  added  that, 
though  the  explanation  to  s.  220  provides  that,  if  a  charge  is  drawn  up,  the  pri- 
soner must  be  either  convicted  or  acquitted,  it  does  not  require  that  the  convic- 
tion or  acquittal  should  be  by  the  Alagistrate  who  drew  it. 

We  see  no  reason,  therefore,  to  quash  the  commitment. 
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Before  Mr.  Justice  Z.  S.  Jackson  and  Mr,  Justice  Cunningham. 

THE  EMPRESS  v.  BUTTO  KRISTO  DOSS  and  another.i 

Public  Servant — Penal  Code,  ss,  21  and  log, 

A  person  appointed  by  the  Government  Solicitor,  with  the  approval  of  Government, 
and  under  an  arrangement  made  by  the  Governor-General  in  Council,  to  act  as  Prosecutor 
in  the  Calcutta  Police  Courts,  is  a  public  servant  within  the  meaning  of  s.  21  of  the  Indian 
Penal  Code. 

In  this  case  the  accused  were  charged  under  s.  109  of  the  Penal  Code  with 
offering  a  bribe  to  Mr.  Hume,  who  was  alleged  to  be  a  public  servant.  It 
would  appear  that  Mr.  Hume  was  appointed  by  the  Government  Solicitor,  with 
the  approval  of  the  Government,  and  under  arrangements  sanctioned  by  the 
Governor-General  in  Council,  to  act  as  Government  Prosecutor  in  the  Calcutta 
Pdice  Courts. 

The  point  referred  by  the  Presidency  Magistrate  for  the  opinion  of  the  High 
Court  was,  whether,  under  these  circumstances,  Mr.  Hume  was  to  be  considered 
a  poblic  servant. 

No  one  appeared  on  the  hearing  of  the  reference,  and  the  judgment  of  the 
Court  was  delivered  by 

Jackson,  J. — We  think  it  clear  that  the  person  appointed  by  the  Govern- 
ment Solicitor,  with  the  approval  of  the  Government,  to  act  as  Government  Prose- 
cutor, under  the  arrangements  made  by  the  Governor -General  in  Council,  is  a 
public  servant  within  the  meaning  of  s.  21,  Indian  Penal  Code. 

1  Criminal  Reference,  No.  51  of  1878,  from  an  order  passed  by  F.  y.  if ars«^,  Esq,, 
Prendency  Magistrate  of  Calcutta. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr,  Jusiice  Ainslie  and  Mr,  Justice  McDonelL 
1878.  THE  EMPRESS  on  the  Prosecution  of  RAM  MANIKYA  CHAKRO- 

<fan.  17.  BUTTY  AND  OTHERS  V.  DONONJOY  BARAJ.i 

^,  Practice^Distinct  Offences — Separate  Charges — Criminal  Procedure  Code  (Aci  JT. 

^       •  ^^'  of  1S72J,  ss.  532,  553,  554  (illus.  bj,  555, 

S.  453  of  the  Criminal  Procedure  Code  simply  places  a  statutory  limit  on  the  number 
of  charges  which  may  legally  form  part  of  a  single  trial.  There  is  nothing  in  the  section, 
however,  to  prevent  an  accused  from  being  separately  charged  and  tried  on  the  same  day 
for  any  number  of  distinct  offences  of  the  same  kind  committed  within  the  year. 

The  letter  of  reference  showed  that  the  accused  was  tried  and  convicted  by 
the  Deputy  Magistrate  in  eight  cases  for  extorting  various  sums  of  money  from 
some  villagers ;  the  complainants  in  each  case  being  separate  individuals.  Five 
out  of  the  eight  cases  were  tried  on  the  same  day,  and,  so  far  as  can  be  gathered 
from  the  letter  of  reference,  it  would  appear  that  each  of  these  cases  were  tried 
separately,  beparate  sentences  were  inflicted  on  each  case.  The  accused  ap- 
pealed to  the  Court  of  the  District  Magistrate,  who  affirmed  the  order  of  th  e 
Deputy  Magistrate.  A  further  application  was  then  made  on  behalf  of  the  accused 
to  the  Sessions  Judge,  who  referred  the  matter  to  the  High  Court  under  s.  296 
of  the  Criminal  Procedure  Code,  on  the  ground  that  the  convictions  were  bad  itl 
law.  The  alleged  offences  being  of  one  kind,  and  having  been  committed 
within  one  year,  it  was  not  open  to  the  Court,  under  s.  453  of  the  Code  of  Cri- 
minal Procedure,  to  draw  charges  and  try  the  accused  at  Uie  same  time  for  tnort 
than  three  of  such  offences. 

No  one  appeared  on  the  hearing  of  the  reference. 

The  judgment  of  the  Court  was  delivered  by 

Ainslie,  T. — ^We  see  no  grounds  for  interfering.  S.  453  of  the  Criminal 
Procedure  Code  modifies  s.  45  2,  which  requires  a  separate  charge  and  a  separate 
trial  for  every  distinct  offence,  by  allowing  three  charges  of  three  distinct  of- 
fences of  the  same  kind,  and  committed  within  one  year  of  each  other  to  be  tried 
at  the  same  time ;  but  this  does  not  mean  that,  if  at  one  time  or  within  one  year 
a  man  commits  fifty  distinct  offences  of  the  same  kind,  he  shall  not  in  one  day 
be  prosecuted  for  more  than  three  such  offences.  This  is  clear  from  illus.  (5), 
s.  454.  ^^^^^^^ 

APPELLATE  CRIMINAL. 
Be/ore  Mr.  Justice  L.  S,  Jackson  and  Mr,  Justice  Cunningham, 
1878.  THE  EMPRESS  on  the  Prosecution  of  DENONATH  GHATTACK  if. 

Mar.  25  &^.  RAJCOOMAR  SINGH  and  another.* 

Land  held  by  Joint'Owners — Abatement  of  a  Nuisance — Riot — Criminal  Trespass 

3C«'573«  — Mischief— Penal  Code,  ss.  141,   147,  425 — Examination  of  Witnesses  fot 

Defence — Criminal  Procedure  Code  (Act  X,  of  i8'/2),  ss,  2ig,  35g,  362 — titgh 

Court,  Extraordinary  J iirisdiction — High  Court  Charter,  cl.  15. 

A,  a  joint-owner  of  a  parcel  of  land,  erected  on  it  an  edifice  without  the  consent  and 

against  the  will  of  B,  another  joint-owner.     A  dispute  having  arisen  in  consequence,  tha 

*  Criminal  Reference,  No.  88  of  1877,  from  the  order  of  F.  H.  McLaughlin,  Esq., 
Officiating  District  and  Sessions  Judge  of  Noakhally,  dated  the  7th  December  1877. 

^  Criminal  Rule,  No.  39  of  1878,  against  the  order  of  y.  P.  Grant,  Esq.,  Sessions 
Judge  of  Zilla  Hooghly,  dated  the  28th  February  1878,  enhancing  the  order  of  ^.  H.  Hag* 
gard,  Esq.,  Joint-Magistrate  of  Serampore,  dated  the  lath  October  1877. 
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Magistrate  held  an  enquiry,  and  made  an  order  under  s.  530  of  the  Criminal  Procedure  Code, 
awarding  to  A  exclusive  possession  of  the  part  of  the  land  on  which  the  edifice  had  been 
erected.  Held  per  J acksos^  J.,  that  such  order  was  erroneous,  as  the  matter  was  not  one 
to  which  s.  530  could  apply. 

B  subsequently  brought  a  suit  in  the  Civil  Court  to  establish  his  title  to  joint-posses- 
•ion  ol  the  whole  parcel  and  for  a  declaration  that  A  was  not  entitled  to  erect  any  edifice 
thereon ;  and  he  further  prayed  that  such  edifice  should  be  removed.  B  obtained  a  decree, 
whereupon  his  servants  went  on  the  land  and  pulled  it  down.  They  were  charged  before 
the  Deputy  Magistrate  with  having  committed  mischief,  and  on  this  convicted  and  fined. 
^M^  ^Jackson,  J.,  that,  as  there  had  been  no  causing  of  wrongful  loss,  the  accused  had 
•ot  been  guilty  of  mischi^. 

On  the  8th  October,  the  accused,  who  were  the  servants  of  B,  found  the  men  in  the 
employ  of  A  were  putting  up  this  erection,  a  navbut-khanay  again,  and  accordingly  pro- 
tested against  its  erection,  pulled  down  the  bamboos,  thrust  aside  the  servants  of  A,  throw- 
ing to  the  ground  one  man  who  was  clinging  to  the  bamboos.  On  the  9th  October  1877, 
these  servants  were  charged  before  the  Magistrate  with  rioting,  and,  being  called  upon  for 
thetr  defence,  named  several  witnesses,  and  summonses  on  the  following  morning  were  is- 
sued for  their  appearance,  but  they  were  not  found.  The  accused  then  applied  for  further 
time  for  the  appearance  oi  the  witnesses.  This  the  Magistrate  refused  to  grant,  and  con- 
victed the  accused  on  12th  October  1877.  Held  per  Jackson,  J.,  that,  this  being  a  warrant 
case,  it  was  the  duty  of  the  Magistrate  to  summon  the  witnesses  that  mig^t  be  offered  by 
the  accused,  and  that  he  might  at  his  discretion  have  adjourned  the  case. 

/^W^  further  ^^  Jackson,  J.,  that  the  meaning  of  s.  359  of  the  Criminal  Procedure  Code 
is  thai,  if,  among  the  persons  named  by  the  accused  as  witnesses,  the  Magistrate  considers 
tltet  any  witness  is  included  for  the  purpose  of  vexation  and  delay,  he  is  to  exercise  his 
judgment,  and  enquire  whethersuch  witness  is  material ;  but  that  the  section  is  not  intend- 
ed to  en^le  the  Magistrate  to  inquire  into  what  the  defence  of  the  accused  person  is  to 
be,  and  to  consider  whether,  on  learning  the  nature  of  the  defence,  he  is  absolutely  to  ab- 
stain from  summoning  the  whole  of  the  witnesses  cited  by  the  accused ;  and  further  thcLt 
in  the  present  case  there  was  not  any  purpose  of  vexation  or  delay,  and  that  by  the  refusal 
to  grast  further  time  the  accused  had  been  probably  prejudiced  in  their  defence. 

Held  further  per  Jackson,  J.,  that,  as  the  accused  were  not  on  the  land  in  question 
as  members  of  an  unlawful  assembly,  nor  for  any  unlawful  purpose,  the  conviction,  as  well 
as  the  procedure,  was  illegal. 

iTW^/rr  Cunningham,  J.,  that  the  accused  wer«  merely  exercising  the  remedy  of 
abating  a  private  nuisance,  and  were  exercising  a  legal  right  of  self-defence. 

Held  further  ^r  Cunningham,  J.,  that  the  acts  of  the  complainants  in  erecting  the 
nawbut-khana  amounted  to  mischief,  and  came  within  the  purview  of  s.  425  of  the  renal 
Code. 

Held  further  ^crAiNSLiE  and  McDonell,  JJ.,  that  the  High  Court,  in  the  exercise 
of  its  powers  of  extraordinary  jurisdiction,  cannot,  in  criminal  matters,  interfere,  unless 
all  other  remedies  provided  by  law  have  been  previously  exhausted.  Therefore,  where 
parties  who  had  been  convicted  of  riot  by  a  Magistrate,  apd  who,  having  a  right  of  appeal 
to  the  Sessions  Court,  instead  of  doing  so,  moved  the  High  Court  undercl.  15  of  the  Charter, 
the  Court  would  not  interfere  until  that  remedy  had  been  resorted  to. 

In  this  case  a  piece  of  land  was  the  joint-property  of  Gopee  Kisto  Gossain 
and  Shama  Churn  Lahirie  and  a  third  party,  who  took  no  part  in  these  pro- 
ceedings. Shortly  before  the  Durga  Poojah  Holidays,  1876,  a  dispute  arose 
between  Gopee  Kisto  Gossain  and  Shama  Churn  Lahirie  in  consequence  of 
die  latter  having  erected  a  nawbul-khana,  or  platform  for  musicians,  resting  on 
bamboo  posts,  on  a  portion  of  the  joint-piece  of  land,  to  which  the  former  ob- 
jected. Hearing  of  this  dispute,  the  Magistrate  of  the  Sub-division  held  an 
enqniiy  and  made  an  order  under  s.  530  of  the  Code  of  Criminal  Procedure, 
adjadging  exclusive  possesion  of  that  part  of  the  land  on  which  the  nawhut- 
khana  stood,  to  Shama  Chum  Lahirie.  On  this  Gopee  Kisto  Gossain  insti- 
tuted a  suit  in  the  Court  of  the  Subordinate  Judge,  the  object  of  which  was  to 
bave  It  declared  that  he,  Gopee  Kisto  Gossain,  was  entitled  to  joint-possession 
over  d^e  whole  of  this  piece  of  land,  and  that  Shama  Chum  Lahirie  w?is  not 
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entitled  to  erect  a  nawbui-khana  thereon ;  and  it  was  specially  prayed  that  this 
'  declaration  should  be  granted,  and  that  the  nawbui-khana  should  be  broken 
down.     On  the  19th  May  1877,  the  Subordinate  Judge  made  a  decree,  which 
was  in  terms  that  the  plaintiff's  suit  be  decreed. 

In  September  1877,  the  nawbui-khana  not  having  been  taken  down  by 
Shama  Churn  Lahirie  in  compliance  with  the  decree  of  19th  May,  some  ser- 
vants of  Gopee  Kisto  Gossain  went  to  the  place  and  pulled  it  down.  On  this, 
upon  the  complaint  of  Shama  Chum  Lahirie,  the  men  who  had  pulled  down 
the  nawbui-khana  were  brought  before  the  Deputy  Magistrate,  and,  on  the  28th 
September  1877,  convicted  of  the  offence  of  mischief  under  s.  425  of  the  Indian 
Penal  Code,  and  fined. 

On  the  morning  of  the  8th  of  October  1877,  some  servants  of  Gopee  Kisto 
Gossain,  including  the  petitioners  in  the  present  case,  seeing  some  gharamis 
in  the  employment  of  Shama  Churn  Lahirie  engaged  in  re-erecting  this  nawbui- 
khana,  not  only  protested  against  the  erection,  but  pulled  down  the  bamboos, 
thrusting  aside  the  servants  of  Shama  Churn  Lahirie,  and  throwing  to  the 
ground  one  of  them  who  had  climbed  up  on  one  of  the  bamboos  and  refused 
to  come  down. 

On  the  forenoon  of  the  9th  October,  complaint  was  made  by  Shama  Chum 
Lahirie  to  the  Joint-Magistrate,  who  at  once  summoned  the  accused ;  and,  on 
their  being  brought  before  him  on  the  same  day,  at  first  proposed  to  deal  with 
the  case  summarily;  but  this  course  being  objected  to  by  the  pleaders  of  the 
accused,  he  proceeded  to  frame  a  charge  under  s.  141  and  s.  147  of  the  Indian 
Penal  Code,  and  then  and  there  called  upon  the  accused  for  their  defence. 
Several  witnesses  were  named  for  the  defence,  and  summonses  for  their  attend- 
ance were  issued  next  morning.  These  witnesses  not  having  been  found,  the 
accused,  on  the  12th,  applied  to  the  Joint-Magistrate  for  further  time,  represent- 
ing that  the  time  was  that  of  pool  ah,  and  they  had  not  had  a  fair  opportunity 
for  procuring  the  attendance  of  their  witnesses.  The  Joint-Magistrate  declin- 
ed to  allow  further  time,  and  proceeded  to  convid  the  prisoners  of  the  offence 
of  rioting  under  s.  147  of  the  Indian  Penal  Code,  and  sentenced  each  of  them 
to  rigorous  imprisonment  for  three  months. 

The  prisoners,  without  aflpealing  to  the  Sessions  Court,  on  the  26th  Octo- 
ber moved  the  High  Court  {Whtie  and  McDonell,  JJ.),  under  cl.  15  of  the 
Charter,  to  send  for  the  records ;  and  obtained  a  rule  calling'upon  the  com- 
plainant, Denonath  Ghattack,  to  show  cause  why  the  sentence  passed  should 
not  be  set  aside,  and  the  High  Court  directed  the  prisoners  to  be  released  on 
bail.  On  i8th  January  1878,  the  rule  came  on  for  argument  before  Aimlie  and 
Mc  Donell,  JJ.,  and  was  discharged.  The  learned  Judges  delivered  the  fol- 
lowing judgments : — 

"  AiNSLiE,  J. — Mr.  Justice  Whiie  has  expressed  a  wish  that  this  matter 
should  be  disposed  of  by  this  Bench.  I  am  of  opinion  that  this  Court  cannot 
interfere  in  the  exercise  of  its  powers  of  extraordinary  jurisdiction,  unless  all 
other  remedies  provided  by  law  have  been  exhausted.  The  petitioners  in  this 
case  clearly  have  the  remedy  of  an  appeal.  Therefore,  until  that  remedy  has 
been  resorted  to,  this  Court,  in  the  view  I  take  of  the  proper  application  of  cl. 
15  of  the  Charter,  ought  not  to  interfere. 

**  Whether,  under  any  circumstances,  it  would  do  so,  I  need  not  say.  The 
rule  will  be  discharged.  I  concur  in  the  suggestion  of  my  learned  brother  as 
to  the  propriety  of  admitting  an  appeal,  should  the  petitioners  think  fit  to  tender 
it,  and  in  suspending  the  execution  of  the  Magistrate's  order  for  one  week  from 
this  date." 
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"  McDoNELL,  J.— I  have  only  to  add  that  Mr.  Justice  White  entirely  con- 
curs in  the  view  taken  by  my  learned  brother  Aimlie ;  and  that,  had  it  been  • 
brought  to  our  notice  that  there  was  an  appeal,  we  should  not  have  granted 
the  rule.    At  the  same  time,  we  think  that  the  Judge  would  exercise  a  wise 
discretion  if,  under  the  circumstances,  he  would  admit  the  appeal  after  time. 

"  The  applicants  are  at  present  on  bail,  and  if  they  do  not  appeal  within 
one  week  from  this  date,  the  sentence  will  be  carried  out.  " 

An  appeal  was,  accordingly,  presented  to  the  Judge  of  Hooghly.  On  ^ 
February  1878  that  learned  Judge  dismissed  the  appeal,  enhancing  the  punish- 
ment to  six  months'  rigorous  imprisonment,  and  further  directed  that  proceed- 
ings should  be  taken  against  Gopee  Kisto  Gossain,  the  employer  of  the  accused, 
snd  also  against  Nundolal  Gossain,  his  son. 

A  rule  to  show  cause  why  the  conviction  should  not  be  quashed  having 
been  granted  by  the  High  Court  {Jackson  and  Cunningham,  JJ.),  the  records 
were  sent  for,  and  the  matter  came  on  for  argument. 

Mr.  y.  D.  Bell  (with  him  Baboo  Sreenath  Chunder),  for  the  complainant, 
showed  cause. 

Mr.  Branson  (with  him  Mr.  Jackson  and  Baboo  Troyluckonath  Milter  and 
Baboo  Obhoy  Churn  Bose)  for  the  prisoners. 

Mr.  BelL — ^The  destruction  of  the  nawbut-khana  was  mischief  under  s. 
435  of  the  Penal  Code.  [Jackson,  J. — We  must  lake  it  as  being  found  by  a 
competent  Civil  Court  that  (jopee  Kisto  Gossain  was  entitled  to  joint-posses- 
sion of  the  whole  parcel  of  land.]  Although  he  may  have  a  certain  right,  still 
he  cannot  take  the  law  in  his  own  hands,  and  enforce  it  as  was  done  here.  H 
we  bad  afted  contrar}-  to  or  inconsistently  with  the  Civil  Court's  decree,  the 
Civil  Court  could  have  been  appealed  to,  and  an  injunction  to  stop  proceed- 
ings obtained.  S.  425,  para.  2,  applies  to  property  held  joint.  [Mr.  Branson. 
— ^The  nawbut-khana  itself  was  not  joint-property.]  Again,  the  conduct  of  the 
other  side  amounted  to  criminal  trespass  under  s.  441.  [Cunningham,  J. — ^If 
co-proprietors  disagree  as  to  the  enjoyment  of  joint-property,  and  a  row  ensues, 
can  that  be  called*  a  riot  ?]  Yes,  assuming  therb  was  an  unlawful  assembly, 
each  member  of  it  is  guilty  of  riot.  Granting  the  other  side  had  a  right,  they 
soaght  to  enforce  it  by  means  which  amount  to  criminal  force  as  defined  by  s. 
350.  Bamboos  were  pulled  down,  our  servants  thrust  aside,  one  man  thrown 
to  the  ground.  Clearly  this  was  criminal  force,  and,  as  it  was  committed  when 
more  than  five  persons  were  present,  it  amounted  to  an  unlawful  assembly,  and 
the  parties  are,  therefore,  guilty  of  riot.  As  to  procedure,  no  material  injury 
has  resulted  from  evidence  not  being  called,  as  it  would  not  have  altered  the 
Magistrate's  finding.  Moreover,  the  witnesses  were  summoned,  and,  although 
they  were  in  Serampore,  they  did  not  choose  to  appear. 

Mr.  Branson. — ^It  is  not  clear  that  five  persons  were  present ;  if  not,  then 
there  would  be  no  unlawful  assembly.  With  the  exception  of  a  man  being 
ifoshed  aside,  there  was  no  force;  if  there  had  been,  the  police  would  have  in- 
terfered. We  were  entitled  under  the  decree  of  the  Civil  Court  to  pull  down 
the  nawbut-khana,  although  it  would  have  been  more  regular  if  the  decree  had 
contained  a  mandatory  injunction  directing  its  removal.  Admitting  five  of  our 
servants  were  present,  still  that  would  not  be  an  unlawful  assembly,  as  they  were 
obfy  removing  a  nuisance:  Blackstone's  Commentaries,  3rd  vol.,  fifth  ed.,  p. 
354.^    The  qnestion  to  be  considered  is,  who  had  the  legal  title  to  the  land? 
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Lows  V.  Telford.^  Here  the  men  were  protecting  their  master's  property,  and 
cannot  therefore  be  considered  as  forming  an  unlawful  assembly :  Shunker 
Singh  V.  Burmah  Mahto.^  We  were  protecting  our  property,  and  endeavouring 
to  prevent  mischief  being  done  to  it ;  in  fact,  exercising  the  right  of  private 
defence,  and  that  cannot  be  said  to  amount  to  criminal  force. — Brijo  Singh  v. 
Khub  Lall.» 

As  to  procedure,  the  accused  were  prejudiced  in  their  defence  by  not  hav- 
ing their  witnesses  examined,  as  their  testimony  might  have  been  most  material. 

Cur.  adv.  vult. 

The  following  judgments  were  delivered  : — 

Jackson,  J.  (after  stating  the  previous  proceedings  as  set  out  above,  conti- 
nued as  follows). — It  appears  to  me,  in  the  first  instance,  that  the  Joint-Magis- 
trate was  in  error  in  making  any  order  in  this  matter  under  s.  530  of  the  Code 
of  Criminal  Procedure.  It  seems  to  me  that  the  subject-matter  was  one  to  which 
that  section  could  have  no  application.  There  was  really  no  question  of  pos- 
session. The  land  was  in  the  joint-possession  of  the  disputants,  and  the  only 
question  was,  whether  one  of  them  being  a  joint-owner  was  at  liberty  to  make 
use  of  the  land  in  such  a  manner  as  to  cause  what  the  other  joint-owner  chose 
to  consider  an  annoyance,  and  against  the  will  of  that  joint-owner.  In  fact, 
the  Magistrate  himself,  in  a  passage  of  his  judgment,  seems  to  furnish  an  ex- 
cellent reason  why  he  should  not  have  exercised  jurisdiction  under  that  section. 
Adverting  to  an  argument  of  the  pleader  for  the  accused  as  to  the  right  of  Gopee 
Kisto  Gossain  to  forbid  this  mode  of  enjoyment,  he  says:  "I  am  unable  to 
accede  to  the  application  of  this  doctrine.  The  vakeel  says  that  the  doctrine 
would  be  monstrous  that  a  co-sharer  might  build  a  house  upon  land  held  in 
joint-partnership  for  his  sole  use,"  and  so  on.  Then  he  goes  on  to  say:  "The 
objection  does  not  apply  here,  for  a  nawbut-khana  is  not  a  house;  it  is  the  flim- 
siest and  most  unsubstantial  of  structures.  It  occupies  the  air  rather  than  the 
earth.  It  is  an  elevated  platform  on  which  musicians  may  sft.  The  grass  can 
grow  under  it,  and  goats  and  cattle  graze  there."  The  Magistrate's  own  argu- 
ment, therefore,  was,  that  Shama  Churn  Lahirie,  in  erecting  this  nawhut-khana^ 
proposed  to  occupy  the  air;  and,  although  s.  530  applies  to  land  and  water,  it 
certainly  does  not  comprehend  the  air.  I  have  no  doubt  that  the  order  under 
s.  530  was  beyond  the  power  of  the  Magistrate,  and  ought  not  to  have  been 
made.  The  Magistrate,  however,  not  only  made  that  order,  but  has  relied  upon 
it  in  the  proceedings  now  before  us,  because  he  has  ordered  a  copy  of  it  to  be 
filed  on  the  record,  although  it  is  manifest  from  what  afterwards  took  place  that 
the  order  had  ceased  to  have  any  effect  whatever,  because  the  result  of  the  order 
which  he  made  was  that  Gopee  Kisto  Gossain,  being  affected  by  it,  immediately 
brought  a  suit  in  the  Civil  Court,  and  that  Court  declared  that  the  defendant 
had  no  right  to  erect  the  nawhut-khana  in  that  situation,  and  in  fact  decreed  that 
it  should  be  removed.  But,  as  an  order  under  s.  530  is  only  valid  until  the  per- 
son to  whom  possession  is  given  is  ousted  by  due  course  of  law,  and  as  the  effect 
of  that  judgment  of  the  Civil  Court  certainly  was  to  oust  Shama  Churn  Lahirie, 
the  order  of  the  Magistrate  ought  not  to  have  been  referred  to  in  any  further  pro- 
ceedings. That  decree  of  the  Civil  Court  has  not,  I  understand,  been  set  aside 
on  appeal.  But  whether  it  has  been  appealed  or  not,  and  whatever  may  be  the 
result  of  such  appeal,  it  is  not  our  business  at  present  to  consider  the  correct- 
ness of  that  decision.    Undoubtedly,  as  far  as  the  parties  were  concerned,  it 
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was  a  valid  decision  of  a  competent  Court,  and  the  Magistrate,  as  well  as  the 
parties,  were  bound  to  respect  it.  In  respect  of  what  occurred  in  September  1877, 
it  appears  to  me  that  the  first  conviction  by  the  Deputy  Magistrate  was  erroneous. 
The  accused  persons  were  convicted  of  mischief  by  the  Magistrate.  Now,  the 
definition  of  'mischief  is  to  be  found  in  s.  425  of  the  Indian  Penal  Code,  which 
is  this :  "  Whoever,  with  intent  to  cause,  or  knowing  that  he  is  likely  to  cause, 
wrongful  loss  or  damage  to  the  public  or  to  any  person,  causes  the  destruction 
of  any  property,  or  any  such  change  in  any  property,  or  in  the  situation  thereof, 
as  destroys  or  diminishes  its  value  or  utility,  or  affects  it  injuriously,  commits 
mischief."  Now,  as  far  as  I  can  see,  the  only  act  done  by  the  accused  persons 
in  that  case  was  to  change  the  situation  of  the  bamboos  (because  they  were 
Dot  otherwise  destroyed  or  injured)  in  so  far  as  to  put  an  end  to  their  continu- 
ance in  the  form  of  structure.  Then,  looking  to  the  words  *  wrongful  loss'  as 
defined  in  s.  23  of  the  Indian  Penal  Code,  we  have :  "  Wrongful  loss  is  the 
loss  by  unlawful  means  of  property  to  which  the  person  losing  it  is  legally  en- 
titled." Now,  it  is  clear  from  the  decision  of  the  Civil  Court,  which  was  then 
in  force,  that  Shama  Churn  Lahirie  was  not  at  that  time  legally  entitled  to  ' 
have  those  bamboos  put  together  in  that  place  in  the  form  of  a  nawbui-khana, 
and  consequently  there  was  no  causing  of  wrongful  loss  in  the  act  done  by  the 
accused  persons.  It  seems  to  me,  therefore,  that,  if  that  conviction  had  been 
brought  before  this  Court  in  the  exercise  of  its  power  of  revision,  the  convic- 
tion would  have  been  set  aside.  But  the  employer  of  the  accused  appears 
throughout  these  proceedings  to  have  been  singularly  ill-advised.  He  had  an 
illegal  order  made  against  him  under  s.  530,  which  was  allowed  to  remain  un- 
touched. He  brings  a  suit  in  the  Civil  Court,  of  which  he  fails  to  obtain  the 
full  effect.  His  servants  illegally  suffer  conviction  of  the  offence  of  mischief, 
and  that  conviction  is  also  allowed  to  pass  unquestioned.  He  seems  to  have 
been  then  advised  to  cover  this  piece  of  ground  with  logs  of  wood  and  bricks 
and  other  materials,  which  was  undoubtedly  an  unjustifiable  act.  His  servants 
being  then  charged  with  rioting,  it  appears  that  their  counsel,  instead  of  simply 
relying  upon  the  decision  of  the  Civil  Court,  thought  fit  to  argue  before  the> 
Magistrate  at  length  as  to  the  question  of  right.  Finally,  upon  the  conviction: 
taking  place,  instead  of  going  at  once  to  the  Appellate  Court,  the  accused  were> 
advised  to  come  before  this  Court — a  procedure  which  undoubtedly  prejudiced 
them  in  the  mind  of  the  Sessions  Judge,  and  which  has  added  very  much  to  < 
the  cost  and  anxieties  of  these  proceedings. 

I  am  now  coming  to  the  particular  proceedings  which  are  before  us. 
These  petitioners  were  charged  with  the  offence  of  rioting.     Now,  first  as  to 
the  procedure,  it  appears  to  me  that  the  accused  were,  undoubtedly,  prejudiced 
by  the  haste  with  which  the  prosecution  was  pushed  on.     I  am  unable  to  see 
ixa  what  public  object  this  was  done,  or  what  was  the  particular  importance  of : 
the  case  to  which  the  Magistrate  refers.    It  seems  to  have  been,  in  the  eyes  of  - 
the  Magistrate,  of  particular  importance  that  the  employer  of  the  accused  per- . 
sens  slx>uld  not  gain  his  object,  and  from  that  it  seems  to  result  that  he: 
thought  it  of  great  importance  that  the  complainant  should  gain  his  object — that 
is  to  say,  whatever  the  result  of  this  prosecution  might  be,  Shama  Churn  Lahirie,: 
the  virtual  complainant  in  this,  case,  should  be  enabled  to  erect  and  keep 
erected  this  nawbut-khana  for  such  purposes  as  he  thought  desirable ;  and  the 
Magistrate,  in  a  passage  of  his  explanation,  which  was  submitted  to  this  Cotut 
tome  time  ago,  says  that,  on  looking  back  to  the  proceedings,  he  is  unable  to 
see  what  other  course  he  could  have  taken.    I  confess  it  does  seem  to  me. 
sdai^,  considering  that  this  question  had  been  already  submitted  to  a  Civil 
Ctmrt  which  was  competent  to  entertain  it,  and  that  that  Court,  whether  rightly 
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or  wrongly,  had  determined  that  Shama  Chum  Lahirie  was  not  entitled  to  that 
panicular  form  of  enjoyment ;  it  does  seem  to  me  strange  that  it  should  not 
have  occurred  to  the  Magistrate  that  the  right  solution  of  his  difficulty  would 
he  to  restrain  Shama  Churn  Lahirie  from  doing  that  which  the  Civil  Court  had 
decided  he  was  not  entitled  to  do,  until,  at  any  rate,  a  further  decision  upon 
the  matter  should  have  been  obtained. 

I  have  now  to  observe  upon  the  refusal  of  the  Magistrate  to  allow  time  to 
the  accused  for  the  appearance  of  their  witnesses.    The  Magistrate  and  I  ob- 
serve also  the  Sessions  Jucige  relies  upon  the  alleged  discretionary  power  of 
the  Magistrate  in  this  matter.    Now,  this  being  what  is  termed  a  warrant  case, 
the  duty  of  the  Magistrate  in  this  particular  is  stated  in  the  219th  section  of  the 
Code  of  Criminal  Procedure.    That  section  says :  "  The  Magistrate  shall,  sub- 
ject to  the  provisions  of  s.  362,  summon  any  witness,  and  examine  any  evidence 
that  may  be  offered  on  behalf  of  the  accused  person  to  answer  or  disprove  the 
evidence  against  him,  and  may,  for  this  purpose,  at  his  discretion,  adjourn  the 
XxvdX  from  time  to  time  as  may  be  necessary."    S.  362  says :  "  In  warrant  cases 
the  Magistrate  shall  ascertain  from  the  complainant,  or  otherwise,  the  names 
of  any  persons  who  may  be  acquainted  with  the  facts  and  circumstances  of  the 
case,  and  who  are  likely  to  give  evidence  for  the  prosecution,  and  shall  sum- 
mon such  of  them  to  give  evidence  before  him  as  he  thinks  necessary.     The 
Magistrate  shall  also,  subject  to  the  provisions  of  s.  359,  summon  any  witness  and 
examine  any  evidence  that  may  be  ofiFered  on  behalf  of  the  accused  person,  to 
answer  or  disprove  the  evidence  against  him,  and  may,  for  that  purpose,  at  his 
discretion,  adjourn  the  trial  from  time  to  time."     S.  359,  to  which  reference  is 
there  made,  says ;  "  If  the  Magistrate  thinks  that  any  witness  is  included  in  the 
Ust  for  the  purpose  of  vexation  or  delay,  or  of  defeating  the  ends  of  justice," 
he  may  require  the  accused  person  to  satisfy  him  that  there  are  reasonable 
grounds  for  believing  that  such  witness  is  material.    Now,  I  understand  thid 
8. 359  to  mean  that,  if,  among  the  persons  named  by  the  accused  as  witnesses 
to  a  defence,  the  Magistrate  considers  that  any  particular  witness  is  included 
for  the  purpose  of  vexation  and  delay,  he  is  to  exercise  his  judgment,  and  en- 
quire whether  such  witness  is  material.    I  have  never  heard  that  it  was  intended 
by  that  provision  to  enable  the  Magistrate  to  enquire  generally  into  what  the 
defence  of  the  accused  person  is  to  be,  and  to  consider  whether,  on  learning 
the  nature  of  the  defence,  he  is  absolutely  to  atbstain  from  summoning  the  whole 
of  the  witnesses  cited  by  the  accused.    I  am  aware  of  no  warrant  for  the  exercise 
of  any  such  sweeping  authority.     Setting  that  aside,  can  it  be  said  here  that 
there  was  any  pur]x>se  of  vexation  or  delay  for  which  these  witnesses  were  sum- 
moned.   The  trial  was  proceeding  with  great  rapidity.    The  offence  of  which 
these  prisoners  were  charged  wasf  very  serious ;  the  law  enabled  them  to  call 
witnesses  in  order  to  disprove  or  answer  the  case  made  against  them;  and,  con- 
sidering what  the  time  of  the  year  was  at  which  the  first  attempt  to  procure  the 
attendance  of  these  witnesses  had  been  made,  it  does  seem  to  me  that  it  would 
ha:ve  been  reasonable  to  allow  a  further  time  for  that  purpose ;  and  I,  moreover, 
tiiink  it  probable  that,  by  reason  of  such  time  not  having  been  allowed,  the 
prisoners  were  prejudiced  in  their  defence,  because  this  was  not  a  simple  ques- 
tion, it  was  one  which  depended  somewhat  upon  minute  considerations.    The 
oonduft  of  the  parties,  the  mode  in  which  one  side  or  the  other  had  acted,  was 
of  the  greatest  importance  in  determining,  firstly,  whether  the  accused  had  com- 
mitted any  offence  or  not ;  and,  secondly,  what  was  the  nature  and  extent  of  that 
offence.     The  Magistrate  indeed  says,  in  order  to  justify  his  refusal,  that  the 
accused  had  confessed  that  with  which  they  were  charged.    The  accused  had 
confessed  no  such  thing.    They  were  charged  with  nothing.    That  which  they 
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admitted  was,  that  they  had  palled  up  these  bambops  and  displa,ced  the  erectlpi^. 
That  was  a  long  way  from  confessing  the  offence  of  rioting. 

Another  point  on  which  I  think  we  are  bound  to  remark  is,  that  the  Magis- 
tiate,  having  at  his  command  the  means  of  obtaining  evidence  which  was  pre- 
samably  impartial — that  is  to  say,  the  evidence  of  his  own  police-officers — did 
not  either  call  or  examine  any  one  of  them.  The  witnesses  for  the  prosecution 
were,  I  believe,  only  two ;  and  I  should  have  expected,  in  a  case  like  this,  that 
the  Magistrate  should  have  resorted  to  the  evidence  of  the  police-officers  as 
presumably  free  from  having  any  bias  on  one  side  or  the  other.  So  far  as  to 
the  procedure  in  this  case. 

I  now  turn  to  the  conviction.  The  accused  have  been  convicted  of  the 
offence  described  in  s.  147  of  the  Indian  Penal  Code.  After  a  good  deal  pf 
consideration,  I  am  unable  to  satisfy  myself  that  that  which  they  djd  came  under 
that  section.  Rioting,  according  to  the  Indian  Penal  Code,  consists  of  force 
used  in  the  prosecution  of  a  common  objed  of  an  unlawful  assembly.  We  must, 
theniare,  find  that  there  was  an  unlawful  assembly,  that  they  had  a  common  ob- 
jeft,  and  that  force  was  exercised  in  the  prosecution  of  that  objed.  Now,  I  think 
it  highly  probable  that,  on  this  occasion,  there  were  five  or  more  persons  assem- 
bled ;  but  who  were  these  persons  ?  They  were  not  persons  assembled  together 
for  any  unlawful  purpose,  nor  were  they  persons  summoned  together  for  the 
purpose  of  commicting  a  breach  of  the  peace.  They  were  the  ordinary  servants, 
and  probably,  relatively  speaking,  only  a  few  of  the  ordinary  servants,  of  this 
Baboo  Gopee  Kisto  Gossain.  One  of  them  discovers  that  stealthily  the  other 
party  had,  in  the  course  of  the  night,  put  up  this  structure,  which  the  Civil  Court 
had  declared  he  was  not  authorized  to  do,  and  he  calls  other  servants  to  assist 
him  in  remonstrating,  and  in  removing  this  structure  which  was  there  illegally 
erected.  It  was  suggested  that  this  matter  came  either  under  the  third  or  fourth 
dause  oC  s.  141.  Now  the  third  clause  specifies  the  objed  to  be  that  of  commit- 
ting any  mischief  or  criminal  trespass  or  other  offence.  In  regard  to  mis- 
chief, as  I  have  already  said  with  reference  to  the  previous  conviction,  it  ap- 
pears to  me  that  ihere  was  no  mischief.  In  regard  to  criminal  trespass,  the 
allegation  appears  to  me  to  be  absurd.  The  accused  persons  were  only  where 
they  were  entitled  to  be — on  their  master's  own  land.  They  had  not  gone  there, 
nor  did  they  remain  there,  for  the  purpose  of  trespassing  or  for  any  other  un- 
lawful pmpose.  Then  it  is  said  that  perhaps  they  had  gone  there  for  the  pur- 
pose of  enforcing  some  right  or  supposed  right.  It  seems  to  me  they  had  not 
gone  there  for  any  such  purpose,  but  that  the  other  side  having  gone  there  for 
ttie  purpose  of  enforcing  a  right  which  he  perfectly  knew  the  Court  had  adjudg- 
ed him  not  to  possess,  these  persons,  merely  representing  their  master,  went  there 
for  the  purpose  of  resisting  that  infraction  of  their  master's  right.  It  is  admitted 
that  no  particular  force  or  violence  was  used,  and  that  this  was  the  case  might  be 
further  inferred  from  the  fact  that  the  police-officers  who  were  on  the  spot  saw  no 
occanon  to  interfere.  It  appears  to  me,  therefore,  that  there  was  no  cause  for 
convicting  these  persons  of  the  offence  of  rioting,  inasmuch  as  they  were  not  there 
as  members  of  an  unlawful  assembly,  nor  for  any  unlawful  purpose.  I  think, 
tlwrefore,  that  the  conviction,  as  well  as  the  procedure  under  which  the  conviction 
was  had,  was  illegal,  and  ought  to  be  set  aside. 

I  have  only  now  to  make  one  or  two  observations  upon  what  had  occurred  in 
the  Court  of  Session.  The  errors  into  which  the  Magistrate  has  fallen  are  easily 
ex|dained  by  the  circumstance  that  he  felt  himself,  whether  rightly  or  wrongly, 
impressed  with  the  duty  of  maintaining  not  only  the  peace  of  the  district,  but  also 
the  authority  of  his  own  Courts  and  also  by  the  fact  that  he  had  taken  a  large  part 
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in  previous  transactions  which  led  up  to  this  conviction,  and  therefore  that  which 
he  did,  although  it  was,  as  I  think,  erroneous,  was  far  from  unnatural.  But  these 
considerations  do  not  apply  to  the  Courts  of  Session.  The  Sessions  Judge  was 
an  oflScer  of  infinitely  more  experience.  He  was  not  affected  by  the  necessity  of 
maintaining  the  authority  of  tlie  Magistrate's  Court,  or  by  any  participation  in  the 
previous  proceeding ;  and  yet  he  not  merely  fails  to  point  out  the  mistakes  which 
the  Magistrate  had  committed,  but  he  actually  goes  beyond  him  in  the  line 
which  the  Magistrate  adopted.  The  joint-Magistrate  had  certainly  shown  that 
he  was  not  slow  to  vindicate  the  respect  due  to  his  own  Court,  and  he  passed  what 
he  avowedly  considered  a  severe  sentence  when  he  punished  the  petitioners  with 
rigorous  imprisonment  for  three  months.  I  am  quite  unable  to  see  upon  what 
grounds  or  for  what  reasons  the  Sessions  Judge  not  merely  affirmed  but  doubled 
that  punishment.  I  think,  therefore,  that  this  rule  must  be  made  absolute,  and 
the  conviction 'and  the  proceedings  quashed.  The  proceedings  taken  by  the 
Joint-Magistrate  against  Gopee  Kisto  Gossain  and  Nundo  Lai  Gossain  must  ac- 
cordingly be  stopped. 

Cunningham,  J. — I  concur  in  setting  aside  these  convictions.  The  facts  in 
the  case  establish  that  certain  co-owners  were  doing  that,  in  the  enjoyment  of  the 
common  property  which,  as  between  the  parties,  had  been  decided  by  a  compe- 
tent Court  to  be,  and  therefore  must  be  regarded  by  us  as  being,  illegal, — »/'«., 
erecting  a  platform,  the  erection  of  which  the  Court  had  forbidden.  Therefore, 
the  other  co-owners  came  in,  and  without  violence  or  unnecessary  force,  and  with 
no  breach  of  the  peace,  abate  the  nuisance  by  pulling  up  certain  bamboos  of 
which  the  structure,  so  far  as  the  building  had  gone,  consisted.  For  this  they 
have  been  convicted  of  being  members  of  an  unlawful  assembly,  and  sentenced 
to  three  months'  imprisonment.  This  sentence  was  on  appeal  enhanced  to  six 
months. 

It  appears  to  me  that  the  accused  were  merely  exercising  the  remedy  fami- 
liar to  English  law  of  abating  a  private  nuisance.  This  right  is  thus  described  in 
Stephen's  Commentaries,  5th  edition.  Vol.  III.,  p.  354. 

The  rule  was  laid  down  by  Lord  Denman  in  Perry  v.  Fitzhowe.^  In  that  case 
a  commoner,  whose  right  of  pasturage  was  interfered  with  by  a  building  erected 
upon  it,  came  and  pulled  it  down  "about  the  plaintiff's  ears"  while  he  and  his 
family  were  actually  in  it,  and  it  was  held  that  the  serious  risk  of  human  life  in- 
volved, and  the  consequent  imminent  danger  to  the  peace  had,  according  to  the 
analogy  of  the  law  of  distress,  the  effect  of  rendering  the  plaintiff's  act  unlawful. 

In  the  present  case  there  appears  practically  to  have  been  no  violence  and 
no  real  danger  of  any  breach  of  the  peace.  Indeed,  the  police  were  standing 
by  and  looking  on  while  the  abatement  took  place ;  and  the  act  of  abatement 
was,  therefore,  in  my  opinion,  legal. 

The  same  view  of  the  law  appears  to  be  reproduced  in  the  Indian  Penal 
Code.  '*  Mischief  is  definedins.  425,  Indian  Penal  Code,  as  the  causing  of  any 
change  in  property  or  in  the  situation  thereof  as  destroys  or  diminishes  its  value 
or  utility,  or  affects  it  injuriously,  with  an  intent  to  cause  wrongful  loss  to  any  per^ 
son."  And  expl.  2  shows  that  mischief  may  be  committed  by  an  act  affecting 
property  of  which  the  person  committing  it  is  joint-owner  with  others.  Under 
this  definition  the  act  of  the  complainants  in  erecting  the  structure  was,  as  I 
regard  it,  mischief. 

Then,  by  s.  99,  Indian  Penal  Code,  there  is  a  right  of  self-defence  of  pro- 
perty, moveable  or  immoveable,  against  an  act  which  falls  under  the  definition  of 
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*'  mischief."  I  do  not  think  that  the  third  exception  in  s.  99  applies,  as  the 
accused  had  the  right  to  prevent  the  structure  being  made,  which  they  could 
not  have  done  if  they  had  waited  to  go  to  the  Court  for  an  injunction. 

The  observations  of  Coucky  C.  J.,  in  a  similar  case — Birjoo  Singh  v.  Khub 
Lall^ — seem  applicable  to  the  accused  in  this  case. 

Under  this  view,  I  think  the  accused  were  exercising  a  legal  right  of  self- 
defence;  consequently,  that  there  was  no  criminal  force,  no  unlawful  assembly, 
and  no  riot,  and  the  conviction  must  be  quashed. 


187& 


APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Markhy  and  Mr.  Justice  Mitter. 

In  the  matter  of  BHOOBUNESHWAR  DUTT,  Petitioner.^ 

Refusal  to  give  Receipt  for  Summons — Indian  Penal  Code  (A3  XL  V.  0/1860)^  s,  77  j. . 

A  refusal  to  give  a  receipt  for  a  summons  is  not  an  offence  under  s.  171  of  the  Indian 
Penal  Code. 

R^.  V.  Kalya  bin  Fakir^  followed. 

In  this  case  the  prisoner  was  charged  with  refusing  to  give  a  receipt  for  a 
summons.  The  prisoner  appealed,  on  the  ground  that  the  conviction  was  not 
warranted  by  law,  inasmuch  as  refusing  to  acknowledge  the  receipt  of  a  sum- 
mons, either  personally  or  by  another  person,  does  not  constitute  the  offence 
under  s.  173  of  the  Indian  Penal  Code. 

Baboo  Amarendra  Nath  Chatterjee  for  the  petitioner. 

Markby,  J. — It  appears  to  us  that  this  conviction  must  be  set  aside.  The 
charge  against  the  petitioner  was,  that  he  had  refused  to  give  a  receipt  for  a 
summons.  This  has  been  held  by  the  High  Court  of  Bombay  in  Reg.  v.  Kalya 
bin  Fakir^  not  to  be  an  offence  under  s.  1 73  of  the  Indian  Penal  Code,  which 
is  the  section  under  which  this  conviction  has  been  made.  We  concur  in  that 
deci^on. 

This  conviction  will,  therefore,  be  set  aside;  and  the  fine,  if  paid,  will  be 
refuided.     If  the  petitioner  is  in  jail,  he  will  be  released. 


Before  Mr.  Justice  Markby  and  Mr.  Justice  Prinsep. 

THE  EMPRESS  v.  GANGADHUR  BHUNJO  and  others.* 

Stamp  A3  (XVIIL  of  i86pjj  ss.  2g,  43 — Procedure — Magistrate  authorised 

to  prosecute. 

A  Maeistrate  who  has  been  authorized  by  the  Collector  of  a  district,  under  s.  43  of  the 
Staoftp  aS,  to  prosecute  offenders  against  the  stamp  laws,  is  not  competent  also  to  try 
penons  whom  he  prosecutes.  The  Collector  should*  appoint  some  person  other  than  a 
Ifa^istrate  to  conduct  the  prosecutions. 

>  ip  W.  R.,  Cr.  Rul..  66. 

*  Criminal  Motion,  No.  232  of  1877,  against  the  conviction  and  sentence  of  H.  A,  D. 
PkiUipt,  Esq.,  Officiating  Joint-Magistrate  of  Sub-Division  Sewan,  Zilla  Sarun,  dated  i8th 
September  1S77. 

S5  Bom.  H.  C.  Rep.,  Cr.  Cases,  34. 

*  Criminal  Reference,  No.  43  of  1878,  from  an  order  of  W.  Cornell,  Esq.,  Officiating 
'     I  Jod^  of  Midnapore,  dated  the  8th  April  1878. 
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The  petitioners  were  convicted  by  the  Assistant  Magistrate  of  Contai,  nnder 
8. 29  of  Aft  XVIII.  of  1 869,  for  evasion  of  the  stamp  law,  and  were  fined  Rs.  1 8. 

Prinsep,  J.— These  cases  have  been  submitted  to  us  by  the  Sessions  Jud^e 
of  Midnapore,  because  sentences  of  fine  have  been  imposed  by  the  Magistrate 
of  the  Division  of  Contai  for  breaches  of  the  stamp  law  contrary  to  the  rule  laid 
down  in  the  case  of  the  Queen  v.  Nodi  Chand  Poddar} 

It  appears  that  the  Collector  authorized  this  oflScer,  under  s.  43  of  the  Stamp 
Aft,  to  institute  and  conduct  the  prosecution  in  these  (iases.  Unddr  these  cir- 
cumstances we  think  that  he  was  not  competent  also  to  try  them.  Any  possible 
inconvenience  might  have  been  obviated  by  the  Collector's  employing  the  Go- 
vernment pleader  or  some  other  person  to  conduct  the  prosecution  under  s.  43. 
We  quash  the  convictions  and  sentences,  and  direct  that  the  fines,  if  paid,  be 
refunded. 


187S. 
April  18. 

3  Cal.  633. 


Se/ore  Mr.  Jmiice  ikarkhy  and  Mr.  Justice  Prinsep, 

In  re  the  empress  v.  SAHAE  RAE.« 

Criminal  Procedure  Code  (AB  X.  0^  1872) ^  s.  263 —  Verdict — Disagreement  in 
finding  of  yurors^^Dissent  ofyudge  from  Verdict  of  Majority — High  Courts 
Power  of. 

An  accused  struck  a  woman,  carrying  an  infant  in  her  arms,  violently  over  head  and 
shoulders.  One  of  the  blows  fell  on  the  child's  head  causing  death.  Held  that  the  ac- 
cused had  committed  hurt  on  the  infant  under  circumstances  of  sufficient  aggravation  to 
bring  the  offence  within  the  definition  of  grievous  hurt. 

Where  a  jury  are  not  unanimous  in  their  finding,  and  the  Judj^e  dissents  from  the  opi- 
nions expressed  by  them,  on  the  case  being  referred  under  s.  263  of  Act  X.  of  1872,  uie 
High  Court  is  competent  to  find  the  prisoner  guilty,  notwithstanding  an  acquittal  by  the 
majority  of  the  jury. 

It  is  the  duty  of  a  Judge  in  sending  up  a  case  to  the  High  Court  under  ss.  263  and  464 
of  the  Criminal  Procedure  Code,  when  he  disa^ees  with  a  Verdict  of  acquittal,  to  state  the 
offence  which,  in  his  opinion,  has  been  committed. 

This  was  a  reference  to  the  High  Court  under  s.  263  of  the  Criminal  Pro- 
cedure Code.  The  prisoner  had  assaulted  a  woman,  who,  at  the  time  of  the 
assault,  had  a  child  in  her  arms,  and  one  of  the  blows  which  the  prisoner  was 
aiming  at  the  woman  fell  on  the  child's  head  and  caused  its  death. 

The  prisoner  was  thereupon  charged  with  (i)  culpable  homicide  not  amount- 
ing to  murder ;  (ii)  of  causing  death  by  a  rash  and  negligent  act ;  (iii)  grievous 
hurt ;  (iv)  hurt.  No  charge  was  made  with  reference  to  the  assault  upon  the 
mother. 

The  jury  unanimously  found  that  the  prisoner  had  been  guilty  of  an  as- 
sault upon  the  woman  Chettya ;'  but  made  no  mention  of  the  infant.  On  being 
told  to  re-consider  their  verdict,  three  of  them  announced  that  they  did  not 
believe  the  child  had  been  killed  by  the  prisoner ;  but  the  remaining  two  were 
of  opinion  that  the  prisoner  was  guilty  of  culpable  homicide  not  amounting  to 
mui^er  of  the  child. 


»  24  W.  R.,  Cr.  Rul.,  I. 

*  Criminal  Reference,  No.  318  of  1878,  from  an  order  of  J.  F.  Browne',  Esq,^  Officiating 


Sessions  Judge  of  Patna,  dated  the  agth  March  1878. 
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Onaccountof  this  findingof  thejary,  theOfficiatingSessions  Judgeof  Patnst,        ibtS. 
differing  from  the  verdict  of  the  majority,  sent  up  the  case,  on  the  29th  March 
1878,  to  the  High  Court 

Baboo  Juggodanund  Mookerjee  for  the  prosecution. 

Mr.  Twidale  for  the  prisoner. 


In  re 

The 

EMrftMs 

The  judgment  of  the  Court  was  delivered  by  Sahab  Has, 

Markby,  J. — ^The  facts  of  this  case  do  not  appear  to  be  susceptible  of  sCiI.5fls. 
any  doubt.  The  prisoner  was  employer  of  a  man  named  Behary,  his  wife 
Chetya,  and  his  sister  Foolcoomaree.  Some  disagreement  appears  to  have 
arisen  as  to  the  payment  of  the  wages  due  to  this  family.  In  the  morning  in 
question  the  prisoner  went  to  the  house  of  Behary,  and  called  Chetya,  the  wife 
of  Behary,  and  Foolcoomaree,  his  sister,  to  execute  some  work  on  his  behalf. 
They  refused,  and  made  use  of  language  which,  no  doubt,  was  disrespectful. 
Therefore,  the  prisoner,  with  the  shoes  which  he  was  wearing,  commenced 
striking  Chetya  about  the  head  and  shoulders.  Chetya  had  at  that  time  a  child 
of  a  few  months  old  in  her  arms,  the  head  of  the  child,  as  she  describes  it, 
being  either  upon  or  close  to  her  shoulder.  One  of  the  blows  delivered  by  the 
prisoner  fell  upon  the  child's  head,  and,  as  was  almost  certain  to  happen,  the 
child  died  in  consequence. 

The  prisoner  was  charged  with  culpable  homicide  not  amounting  to  mur- 
der <^  the  child,  of  causing  the  death  of  the  child  by  a  rash  and  negligent  act, 
of  grievous  hurt  to  the  child,  and  of  hurt  to  the  child ;  the  last  two  charges 
being  added  by  the  Sessions  Judge.  There  was  no  charge  made  with  refer- 
ence to  the  assault  upon  the  mother. 

The  result  of  the  trial  was,  that  three  of  the  jury  thought  that  the  prisoner 
shonld  be  acquitted  altogether;  the  other  two  jurors  seem  to  have  thought 
tfaot  the  accused  was  guilty  of  culpable  homicide  of  the  child. 

The  Judge  has  told  us  that  he  differs  from  the  verdict  of  the  majority, 
who  have  acquitted  the  prisoner  altogether ;  but  we  feel  somewhat  embarrassed 
in  the  matter  by  this,  that  he  has  not  told  us  of  what  crime  in  his  opinion  the 
prisoner  was  guilty.  Reading  ss.  263  and  464  of  the  Criminal  Procedure  Code 
together,  we  think  that  it  is  the  duty  of  the  Judge  in  cases  like  this  to  give  us 
his  own  opinion,  if  he  disagrees  with  the  verdict  of  acquittal,  as  to  the  exact 
oflfence  of  which  he  considers  the  prisoner  is  guilty.  We  think  that  this  Court 
has  a  right  to  expect  from  the  Sessions  Judge  his  opinion  in  a  case  of  this 
kind.  Nevertheless,  we  think  we  are  still  competent  to  deal  with  the  matter, 
and  die  Government  pleader,  who  has  appeared  before*  us,  has  very  properly 
not  pressed  for  a  conviction  of  culpable  homicide.  We  are  extremely  doubtfuV 
whether  technically  the  charge  of  culpable  homicide  could  be  supported.  But 
we  diink  we  are  justified  upon  the  facts  proved  in  finding  the  prisoner  guilty  of 
grievoos  hurt  under  s.  322.  There  being  no  doubt  whatever  as  to  the  facts  of 
the  case,  we  have  no  hesitation  in  finding  the  prisoner  guilty  under  that  section, 
BOtwithfl^ding  that  he  was  acquitted  altogether  by  three  of  the  jury,  probably 
because  they  did  not  fully  understand  the  law  upon  the  subject.  No  doubt,  what 
die  prisoner  intended  was  to  inflict  some  injury  upon  the  mother;  and  in  one 
seme  be  did  not  intend  to  inflict  any  injury  upon  the  child  at  all ;  but  it  seems  to 
■lelfaat  the  language  of  s.  321  covers  a  case  in  which  a  man  intending  to  aim  a 
bbv  at  one  person  strikes  another.  That  section  says :  ' '  Whoever  does  any  act 
vilbdK  intention  of  thereby  causing  hurt  to  any  person,  or  with  the  knowledge 
tehe is  likely  thereby  to  cause  hurt  to  any  persoQ,  and  does  thereby  cause  hurt 
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to  any  person,  is  said  voluntarily  to  cause  hurt  to  such  person."  The  very  general 
language  of  that  section  was,  I  think,  used  expressly  for  the  purpose  of  covering 
a  case  of  this  kind.  I  also  think  that  the  prisoner  is  also  liable  for  causing  grievous 
hurt.  S.  322  provides  that "  whoever  voluntarily  causes  hurt,  if  the  hurt  which  he 
intends  to  -cause,  or  knows  himself  to  be  likely  to  cause,  is  grievous  hurt,  and  if 
the  hurt  which  he  causes  is  grievous  hurt,  is  said  Vdluntarily  to  cause  grievous 
hurt."  I  think  that  it  is  impossible  to  say,  when  a  man  strikes  a  woman  with  a 
child  in  her  arms,  and  strikes  her  on  that  part  of  her  person  which  is  close  to  the 
head  of  the  child,  that  he  does  not  know  that  he  is  likely  to  cause  grievous  hurt  to 
the  child.  He  must,  as  a  reasonable  being,  know  that  nothing  is  more  probable 
than  that  the  blow  which  he  aims  at  the  woman  would  fall  on  the  child,  and  that 
any  blow  which  would  fall  upon  the  child's  head  would  be  likely  to  cause  such 
hurt  as  would  endanger  the  child's  life.  This  is  one  of  the  definitions  of  grievous 
hurt,  and,  therefore,  in  my  opinion,  the  prisoner  ought  to  be  convicted  under 
s.  322. 

Of  course,  the  most  important  matter  in  this  case  is,  what  is  the  punish* 
ment  which  the  prisoner  ought  to  undergo.  The  evidence  certainly  shows  that 
the  prisoner's  conduft  was  very  violent.  There  was  nothing  which  could  justify 
his  conduA  even  as  regards  the  mother ;  and  to  strike  a  woman  with  a  child  of 
tender  age  in  her  arms  is  certainly  a  most  unjustifiable  ad.  No  doubt,  the 
prisoner  never  intended  to  do  any  injury  to  the  child,  but  still  he  has  done  an 
ad  which  deserves  severe  punishment.  Under  s.  3  2  2  of  the  Indian  Penal  Code 
he  will  be  sentenced  to  rigorous  imprisonment  for  two  years. 


1878. 

April  30. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Markhy  and  Mr,  Justice  Prinsep, 

In  the  matter  of  TROYLOKHANATH  BISWAS  and  RAM  CHURN 
BISWAS  (Petitioners).i 


3  Cal.  743.  Inquiry  into  Cause  of  Death — Report  by  Magistrate — Privileged  Communication 
'•^Judicial  Proceeding — Finding — Coroner* s  Inquest — Criminal  Procedure 
Code  (Act  X,  of  i8y2),  ss,  i2*jy  /jj,  13$^  2g6 — Evidence  Act  (L  of  iS'ji)^  s.  124. 

Where  the  Magistrate  of  a  division  held  an  inquiry,  under  s.  135  of  the  Criminal  Pro- 
cedure Code,  into  the  cause  of  the  death  of  a  person  found  dead  under  suspicious  circum- 
stances, and,  without  making  a  specific  charge  against  any  person,  drew  up  a  report  em- 
bodying  the  result  of  his  inquiry,  and  sent  the  report  to  the  Magistrate  of  the  district,  and 
subsequently  proceedings  were  taken  against  one  of  the  witnesses,  which  ultimately  resulted 
in  an  acquittal,  held,  by  the  High  Court,  that,  there  being  nothing  in  the  language  of  s.  135 
requiring  the  Magistrate  holding  such  an  inquiry  either  to  make  a  report  or  to  come  to  a 
finding,  the  report  actually  sent  could  not  be  considered  as  part  of  a  judicial  proceeding, 
and  that  therefore  the  High  Court  had  no  power  to  send  for  it  under  s.  296  of  the  Cri- 
minal Procedure  Code. 

No  analogy  exists  between  a  Coroner's  Inquest  and  an  inquiry  into  the  cause  of  death 
under  the  Criminal  Procedure  Code. 

In  this  case,  the  facts  of  which  are  sufficiently  stated  in  the  judgment  of 
Mr.  Justice  Markby,  a  rule  had  been  obtained,  calling  upon  the  Magistrate  of 
Naddea  to  show  cause  why  he  should  not  send  up  a  certain  report  containing 

1  Criminal  Reference,  No.  35  of  1878,  from  an  order  of  H,  B.  Lawford,  Esq.,  Sessions 
.'Judge  of  Nuddea,  dated  the  12th  March  1878.  > 
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the  results  of  an  inquiry  by  Mr.  Skrine,  the  Magistrate  of  the  division,  under        1878. 
8.  135  of  the  Criminal  Procedure  Code,  into  the  death  of  one  Ramgotti  Biswas ;  ■"    '  ' 
and  why,  in  the  event  of  the  Court  holding  the  report  to  be  a  judicial  proceed-  ^'" 

ing,  the  proceedings  should  not  be  quashed  under  s.  297  of  tne  Code.  mattbrop 

The  Advocate-  General  and  Mr.  Kilby^  for  the  Magistrate  of  Nuddea,  showed  Trovlokha- 
cause. — ^The  question  is  entirely  one  of  principle.     If  such  a  document  as  this  "^^^  Biswas 
is  to  be  considered  as  part  of  a  judicial  proceeding  or  record,  subordinate  officers     ^*"*  *^*' 
will  no  longer  be  able  to  furnish  confidential  reports  to  their  superiors.  [Markby,      Churn 
J. — ^There  are  three  points  to  be  considered  :  (i)  Whether,  under  s.  135  of  the      Biswas, 
Criminal  Procedure  Code,  it  was  imperative  on  Mr.  Skrine  to  make  a  report  ?  (2)    3  Cal.  74a. 
Supposing  that  it  was  not  imperative,  still  whether  he  was  not  at  liberty  to  make 
one?  (3)  Whether  this  report  was  made  under  s.  135,  or  whether  it  was  inde- 
pendent ?]     The  law  makes  no  provision  for  such  a  report  as  was  made.    There 
is  not  one  word  in  s.  135  of  the  Criminal  Procedure  Code  which  says  that  the 
Magistrate  is  to  put  down  in  writing  the  conclusion  at  which  he  arrives.    The 
omission  is  intentional.    That  appears  from  the  provisions  of  ss.  127  and  133. 
These  two  sections  provide  for  investigations  and  reports  by  police-officers. 
These  reports  have  to  be  sent  to  the  Magistrate  of  the  district.     S.   135, 
which  relates  to  investigations  by  a  Magistrate,  does  not  require  him  to  send 
In  a  report.    Mr.  Skrine  acted  under  this  section,  and,  thei'efore,  as  he  was  not 
directed  or  required  under  the  law  to  make  a  report,  the  report  which  he  did 
make  must  have  been  made  under  rules  of  the  service,  and  does  not  form  part 
of  the  proceedings.    The  fourth  section  of  the  Criminal  Procedure  Code  de- 
fines a  judicial  proceeding  as  "any  proceeding  in  which  any  judgment,  sentence, 
or  final  order  is  passed."    It  may  be  one  which  culminates  in  an  order  or  not. 
This  report  is  neither  a  judgment,  sentence,  nor  final  order.     It  is  in  the  form 
of  a  letter  to  the  Magistrate  of  Nuddea  with  certain  appendices.    These  were 
sent  up  to  the  High  Court  for  its  assistance,  as  some  portion  of  the  letter  is  illegi- 
ble. They  form  no  part  of  the  record.  The  character  of  the  report  is  not  judicial. 
There  must  be  an  intention  in  order  to  make  a  judicial  report.    This  is  a  letter, 
and  nothing  more  than  a  letter,  to  the  Magistrate.     [Markby,  J. — Mr.  Ghose, 
in  applying  for  the  rule,  argued  that  the  document  spoke  for  itself,  and  relied 
on  the  first  line.]     The  last  five  paragraphs  show  that  this  was  not  a  judgment, 
bat  was  a  private  letter.    That  which  may  be  evidence  of  a  faft  is  not  necessari- 
ly part  of  a  record  or  judicial  proceeding.     Suppose  a  Magistrate  tries  a  case 
summarily,  he  is  not  bound  to  write  a  judgment,  and  no  evidence  is  recorded. 
Suppose  that  the  prisoner  subsequently  indicts  a  witness  for  perjury,  the  notes 
on  counsel's  brief  made  during  the  hearing  before  the  Magistrate  would  not  be 
a  part  of  the  record.    There  is  no  "  case  "  under  s.  297  of  the  Code.    A  "  case  " 
is  a  proceeding  against  some  one.    This  report  is  not  a  proceeding.     It  can- 
not tne  said  that  there  has  been  a  '^material  error"  in  a  judicial  proceeding. 
Even  supposing  that  Mr.  Skrine  had  not  written  this  report,  no  inquiry  could  be 
ordered,  for  the  proceedings  were  purely  optional ;  and  there  is  nothing  upon 
which  the  Court  could  pass  any  judgment,  order,  or  sentence.    The  rule  re- 
quires Mr.  Stevens  to  show  cause  why  these  proceedings  should  not  be  quashed. 
What  is  there  to  quash  ?  No  one  is  affected  by  the  proceedings.  There  is  mere- 
ly an  opinion,  that  cannot  be  quashed ;  there  is  no  judgment,  order,  or  sen- 
tence.    Finally,  this  is  a  confidential  letter  from  Mr.  Skrine,  both  in  form  and 
matter.     It  recites  things  which  had  transpired,  that  does  not  make  it  a  judicial 
proceeding.    If  the  Court  orders  this  report  to  be  given  up,  it  will  be  doing 
moie  In  a  criminal  case  than  it  could  in  a  civil  case.     Suppose  this  to  be  a 
special  appeal,  would  the  report  be  considered  as  a  letter  or  as  a  judgment? 
The  Government  think  that  this  is  ^  communication  privileged  under  s.  124  of 
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1^.       the  Evidence  Act.    It  cannot  form  part  of  the  record.    A  record  should  be  kept 
in  the  office  of  the  Magistrate  together  with  other  records  of  proceedings.  Letters 


In  mt       q£  jjjjg  ^y^^  belong  to  the  executive  department,  not  to  the  judicial. 
MATTBa  OF  Mr.  M.  M.  Ghose  and  Mr.  PauW  in  support  of  the  rule.    As  to  the  first 

Trovlokha.  question  we  submit  that  it  is  imperative  on  the  Magistrate  to  come  to  a  find- 
WATH  Biswas  ing  or  report.    S.  135  provides  for  two  cases :  the  Magistrate  may  hold  a  judi- 
AND  Ram     cial  inquiry,  and  he  may  either  stop  the  police  or  he  may  adopt  their  proceed- 
Churn       Ings.    [Maekby,  J. — Suppose  a  police;officer  makes  a  report,  must  the  Magis- 
Bisi7A9>      trate  come  to  a  finding  ?j    If  he  makes  an  inquiry,  he  must.    The  legislature 
3  Cal.  74i.    could  not  have  intended  to  allow  a  Magistrate  who  enters  upon  such  an  inquiry 
as  this  to  decline  to  come  to  a  finding.    It  cannot  have  intended  to  allow  the 
proceedings  to  be  abortive.    Suppose  a  Magistrate  in  case  after  case  refused 
to  come  to  a  finding  after  taking  evidence,  would  not  the  Court  have  power  to 
make  him  ?  When  a  case  is  of  such  a  description  that  the  Magistrate  would  ex- 
ercise power  under  the  section,  then  the  proceedings  become  of  a  judicial  na- 
ture, and  the  High  Court  has  jurisdiction  to  enquire  into  them.    Here  the 
Magistrate  arrested  persons,  discharged  them,  made  inquiries,  and  embodied 
the  result  in  a  document  which  he  describes  as  his  official  report.    This  is  a 
judicial  doctiment,  for  it  was  imperative  on  Mr.  Skrine  to  come  to  a  finding. 
Even  if  it  was  not  imperative,  still  the  finding  that  he  came  to  was  judici^. 
True  there  are  passages  in  the  report  which  are  not  in  the  form  of  a  judgment ; 
bnt^  taking  it  as  a  whole,  it  is  judicial     Mr.  Skrine  never  intended  to  treat  it  as 
confidential.    [Markbt,  J. — On  the  question  of  intention,  we  should  consider 
ourselves  bound  by  Mr.  Stevens's  statement  refusing  to  send  up  the  report,  on 
the  ground  that  it  was  confidential.    Mr.  Skrine's  intention  is  immaterial.]    I  do 
not  say  that  his  intention  is  material.    Mr.  Stevens's  opinion  does  not  conclude 
the  matter.    His  statement  is  a  mere  matter  of  opinion  on  his  part,  not  a  mat- 
ter of  fad  within  his  knowledge.    Where  the  law  declares  that  proceedings 
shall  be  judicial,  a  mistake  on  the  part  of  an  officer  does  not  alter  their  nature. 
Suppose  a  suit  was  brought  against  him,  he  could  plead  that  he  was  ading  in 
a  judicial  capacity  and  therefore  protected.     The  form  of  the  report  will  not 
help  us  in  deciding  this  question.    Some  parts  of  it  do  not  appear  to  be  judi- 
cial, and  it  is  in  the  form  of  a  letter.   But  this  is  the  only  document  which  em- 
bodies the  result  of  the  inquiry ;  the  fad  that  irrelevant  matters  are  contained 
in  it  does  not  alter  its  character.    It  has  been  argued  that  the  report  was  made 
by  Mr.  Skrine  in  his  executive  capacity.    But  Magistrates  in  deciding  judicial 
questions  have  no  executive  functions,  and  there  is  nothing  to  make  them  police- 
officers;  the  distinctions  are  perfectly  clear.    All  the  Magistrate's  powers  are 
judicial,  except  some  few  which  are  declared  by  s.  518  of  the  Criminal  Pro- 
cedure Code  to  be  non-judicial.    The  word  "  judgment "  is  not  defined  in  the 
Code.     [PaiNSKP,  J.— Have  you  looked  into  Ch.  XXXIV.  of  the  Code  ?]  That 
chapter  merely  says  what  the  judgment  in  a  trial  is  to  contain.    This  report  is 
m  ''proceeding"  of  which  my  clients  would  be  entitled  to  a  copy  under  s.  276, 
as  they  were  "  afiFeded  "  by  it.    This  section  has  been  amended  by  Ad  XI.  of 
1874,  which  made  it  much  wider.  The  report  direds  the  prosecution  of  all  the 
witnesses  but  two,  and  under  that  direction  my  clients  were  prosecuted.  [Prin- 
5«p,  J. — ^Tbe  paragraph  you  refer  to  merely  suggests  the  prosecution.]  It  would 
be  a  sanction.  [  Prinsbp,  J. — ^To  whom  ?  ]  There  would  be  a  sufficient  sanction 
to  any  one  who  liked  to  prosecute.    It  does  not  matter  what  this  document  is 
called,  so  long  as  it  is  judicial  under  the  law.     It  may  contain  extraneous 
matter,  there  may  be  irregularities,  but  die  judicial  character  is  not  taken  away. 
It  has  been  argued  that  counsels'  notes  in  \  summary  trial  would  not  form  part 
of  die  record.     But  suppose  that  the  Magistrate,  though  not  bound  to  do  so. 
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takes  down  evidence,  would  not  that  be  part  of  the  record  ?  and  would  he  not        t§f9* 
be  bound  to  produce  it  ?  ' 

III  TUB 

Markbt,  J. — ^The  short  fads  of  the  case,  so  far  as  it  is  necessary  to  state    „.„--  „ 
them  for  the  purpose  of  disposing  of  the  present  rule,  are,  that,  on  the  loth  -« 
June  last,  a  man  named  Ramgotti  Biswas  was  found  lying  dead  at  no  great  dis-     ^o^"***^" 
tance  from  the  factory  of  Lokenathpur.     Under  the  circumstances  in  which  he  '*^^"  Biswas 
was  found,  I  think  that  there  was  no  possibility  of  doubt,  or  at  any  rate  there     ^^^  ^^ 
was  very  good  reason  to  suppose,  that  the  man  had  either  committed  suicide      Cmumi 
or  had  been  murdered.    It  was  therefore  a  proper  case  for  the  institution  of  an      Biswas, 
inquiry  under  s.  135  of  the  Code  of  Criminal  Procedure,  and  accordingly,  as    3  CaU  74^* 
we  must  take  it  now,  the  Magistrate  of  the  division  proceeded  to  hold  tjis  in- 
quiry. Those  proceedings  lasted  a  considerable  time,  and  ultimately  they  were 
communicated  to  the  Magistrate  of  the  district.    The  final  conclusion  to  which 
the  Magistrate  who  held  this  inquiry  came  was,  that  the  man  had  committed 
suicide,  and  that  he  had  purposely  committed  suicide  under  such  circumstances 
as  might  raise  a  suspicion  that  the  factory  people  or  some  persons  connected 
with  d^e  factory  had  caused  his  death.    Subsequently  some  proceedings,  which 
arose  out  of  this  enquiry,  were  taken  against  one  of  the  petitioners  now  be- 
fore us,  and  those  proceedings  went  on  appeal  before  the  Sessions  Judge  of 
Nnddea.     The  Sessions  Judge  of  Nuddea  acquitted  the  petitioner,  but  he 
desired  to  see  the  proceedings  taken  under  s.  135,  and  he  accordingly  sent  for 
those  proceedings ;  but  the  Magistrate  of  the  district,  in  whose  hands  they  were 
at  that  time,  thinking  that  the  proceedings  under  s.  135  were  not  judicial  pro- 
ceedings at  all,  declined  to  send  them.    The  Sessions  Judge  of  Nuddea  report- 
ed the  matter  to  this  Court,  and  another  Bench  of  this  Court,  after  having  heard 
^  Legal  Remembrancer  on  the  subjed,  came  to  the  conchision  that  the  pro- 
ceedings taken  by  Mr.  Skrine,  the  Magistrate  who  held  th^  inquiry,  were  pro- 
ceedings under  s.  135,  and  that  they  were  judicial  proceedings.   They  did  not, 
bcywever,  order  the  proceedings  to  be  sent  to  the  Sessions  Judge  of  Nuddea, 
but  sent  for  those  proceedings  themselves,  and  an  order  was  issued  that  the  re- 
cotd  of  the  proceedings  under  s.  135  should  be  sent  up  to  this  Court.    The 
Magistrate  of  Nuddea  in  answer  to  that  order  sent  up  certain  papers,  but  he 
intimated  at  the  same  time  that  he  was  in  possession  of  a  report  by  Mr.  Skrine, 
and  he  informed  this  Court  that  he  did  not  send  that  report  as  that  was  written 
by  Mr.  Skrine  as  a  confidential  report  to  him. 

In  that  stage  of  the  proceedings  the  case  was  transferred  from  the  Bench 
which  issued  the  original  order  to  this  Bench,  and,  as  the  matter  then  stood, 
the  only  point  for  our  consideration  was  whether  or  no  the  Magistrate  of  Nud- 
dea was  right  in  the  view  which  he  took — viz.,  that  the  report  of  Mr.  Skrine 
did  not  form  part  of  the  proceedings  under  s.  1 35.  In  the  meantime,  however, 
before  we  came  to  any  conclusion  upon  that,  the  present  application  was  made, 
specially  requesting  that  we  should  send  for  this  report,  and  that,  after  obtain- 
In^  that  report,  we  should  quash  it. 

Now  a  good  many  questions  would  have  to  be  considered  before  granting 
such  an  application.  There  may  be  some  doubt  whether  Troylokhanath  Bis- 
was, the  only  one  of  the  petitioners  who  had  ever  been  put  upon  his  trial,  having. 
been  acquitted,  the  petitioners  had  any  locus  standi  at  all.  There  may  be  con- 
siderable doubt,  even  putting  all  other  questions  out  of  the  way,  whether  this 
Cowt  would,  at  the  instance  of  persons  standing  in  the  position  of  the  peti- 
tiouTt,  qoash  a  finding  under  s.  135  ;  and  there  is  still  a  further  objection  taken 
bgr  the  Advocate-General,  which  is  really  not  answered,  viz.,  that,  as  the  inqui- 
Tf  WMler  tbat  section  is  optional,  this  Court  has  no  power  to  order  fresh  pro- 
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187&.        ceedings  to  be  taken,  and,  unless  fresh  proceedings  can  be  taken,  there  is  but 
'  little  use  in  our  interfering  at  all.     But  it  is  not  necessary  to  go  into  these  ques- 

IM  THE       tions,  for  on  another  ground  I  think  that  this  application  must  fail. 

MATTER  OF 

Troylokha-  The  reason  why,  notwithstanding  these  objections,  we  thought  it  desirable 

NATH  Biswas  without  further  considering  them  that  this  rule  should  issue,  was  this :  It  was 
AND  Ram     absolutely  necessary  for  us  in  the  way  the  case  came  before  us  to  consider 
Churn       whether  the  Magistrate  of  Nuddea  had  duly  complied  with  the  order  of  this 
Biswas       Court.     The  proceedings  having  been  sent  for,  the  report  was  not  sent,  and  I 
Cai.  -4^,    understand  the  course  taken  by  Mr.  Stevens  to  have  been  to  submit  to  the  deci- 
sion of  this  Court,  whether  or  no  he  was  bound  to  send  up  that  report.     I  may 
say  in  passing  that  the  course  so  taken  by  Mr.  Stevens  shows  that  he  acted 
with  perfect  propriety  in  the  matter.     But  it  was  necessary  to  decide  the  ques- 
tion which  he  submitted  to  us  quite  independently  of  the  present  application. 
For  my  own  part  also  I  strongly  desired  to  have  the  assistance  of  the.  advisers 
of  the  Crown  in  a  discussion  of  this  character.     The  question  is  of  consider- 
able importance,  and  one  which  may  in  some  cases  be  of  very.serious  conse- 
quence, whether  the  result  of  an  inquiry  under  this  section  is  such  that,  with- 
out the  possibility  of  using  any  discretion  in  the  matter,  the  Magistrate  is  bound 
to  make  it  public.     I  therefore  thought  it  desirable  to  issue  a  rule  in  order  to 
bring  in  the  Crown,  and  have  the  question  discussed.     Accordingly  we  issued 
a  rule  in  order  to  have  the  benefit  of  the  argument  of  counsel  for  the  Crown  upod 
the  construction  of  this  section. 

The  matter  has  now  been  argued,  and  we  have  to  determine  what  is  the 
true  construction  of  this  section.  But,  before  I  enter  into  that  question,  1  wish 
to  say  one  word  as  to  what  I  understand  to  be  the  object  of  the  petitioners  in 
this  case.  I  may  say  at  once  that,  if  there  was  the  slightest  indication  that 
there  was  an  intention  of  opening  up  a  charge  against  any  individual  whatso* 
ever  by  these  proceedings,  I  would  not  have  been  a  party  for  a  single  moment 
to  any  discussion  in  the  matter.  I  would  not,  by  issuing  a  rule,  have  given  the 
least  semblance  of  encouragement  to  such  proceedings.  But  I  fully  understood 
Mr.  Ghose  from  the  first,  as  he  has  also  represented  now,  that  that  is  not  the 
object  of  these  proceedings.  I  understand  the  real  object  of  these  proceedings 
to  be  to  clear  the  memory  of  the  deceased  man  from  an  imputation  which  has 
undoubtedly  been  cast  upon  him.  Whether  we  can  arrive  at  that  result  under 
the  law  as  it  stands,  is  a  different  matter ;  but  I  am  bound  to  say  that  I  consider 
that  the  object,  if  it  can  be  attained  by  law,  is  a  perfectly  legitimate  object.  No 
One  can  doubt  that  it  must  be  a  matter  of  great  pain  to  persons  connected  with 
this  unfortunate  man  that  this  statement,  viz,^  that  he  had  committed  suicide 
under  such  circumstances  as  the  Magistrate  supposes,  should  have  been  made. 
It  may,  no  doubt,  sometimes  be  the  duty  of  public  officers  to  make  statements 
which  are  painful  to  others,  but  there  is  nothing  objectionable  if  persons  affect- 
ed by  those  statements  try  by  any  legal  means  in  their  power  to  get  rid  of  those 
statements ;  and  I  go  one  step  further,  I  think  that  the  relatives  of  this  deceased 
person  were  not  rash  in  their  inference,  when  they  found  a  document  of  this 
kind  printed  and  published,  that  it  was  intended  to  be  put  forth  as  the  judicial 
result  of  a  judicial  inquiry.  It  commences  thus :  "  From  F.  H.  Skrine,  Esq., 
Officiating  Joint- Magistrate  on  special  duty,  to  the  Magistrate  of  Nuddea.  I 
have  the  honour  to  submit  a  report  embodying  the  results  of  my  enquiry  into 
the  cause  of  the  death  of  Ramgotti  Biswas."  Reasonably  enough  the  way  in 
which  it  struck  them  was,  that  this  was  not  merely  an  opinion  of  an  individual 
formed  upon  the  best  materials  that  he  could  get  together  by  any  means  in  his 
power,  and  reported  confidentially  to  his  superior  officer  \  but  that  it  was  an 
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opinion  of  a  judicial  officer  formed  upoo  evidence  and  in  a  judicial  manner.        1873., 

Although  they  were  misled  in  supposing  that  it  was  a  document  of  this  nature, -« 

1  think  that  they  were  very  reasonably  justified  in  assuming  that  it  was  so.     1       ^^  ^"^ 
may  also  say  that  if  this  document  had  been  of  that  character,  and  one  there-    *«atter  or 
fore  under  our  control,  I  should  not  have  hesitated  for  a  moment,  if  the  law  Troylokha* 
would  allow  me,  in  setting  it  aside.     I  think  that  it  is  of  the  utmost  importance  nath  Biswa9^ 
to  keep  a  clear  distinction  between  judicial  and  executive  proceedings ;  and  if     and  Rah 
this  report  was  before  me  as  a  judicial  proceeding,  I  should  feel  bound  to  say       Churn 
that  it  was  a  very  unsatisfactory  one.     I  think  that  it  is  impossible  to  read  this      Biswas, 
document  without  seeing  that  this  is  not  the  result  of  an  enquiry  by  Mr.  Skrine    3  qj.  7^^ 
himself,  but  of  Mr.  Skrine  assisted  by  a  variety  of  persons  of  inferior  position. 
That  might  be  a  most  useful  thing  for  an  ulterior  object,  but  would  not  be  an 
enquiry  which  ought  to  go  forth  to  the  world  as  a  judicial  proceeding  by  a 
Magistrate.    I  think  it,  therefore,  right  to  say  that,  if  this  had  been  a  judicial 
proceeding,  I  should  have  treated  it  very  differently  from  what  I  am  now  doing, 
and  I  hope  that,  if  it  be  once  understood  that  this  is  not  a  judicial  proceeding, 
it  will  be  deprived  of  very  much  of  its  injurious  effect. 

Now  with  regard  to  what  is  the  more  immediate  subject  for  us  now  to  con- 
sider. I  am  free  to  admit  that,  during  the  course  of  the  argument,  I  have  had 
some  doubt  as  to  what  the  intention  of  the  legislature  was  when  introducing 
this  section.  I  think  that  it  may  be  fairly  argued  that  primd  facie  when  a  Ma- 
gistrate holds  a  judicial  enquiry,  and  has  power  to  take  evidence,  we  should 
expect  that  it  was  intended  that  some  result  should  be  arrived  at.  But  though 
that  is  so  at  first  sig^t,  I  think,  on  further  consideration,  it  is  by  no  means  clear, 
even  upon  a  general  view  of  the  Act  independently  of  the  exact  language  of 
the  section  itself,  that  that  was  the  intention  of  the  legislature.  The  object  of 
these  enquiries  may  be  three-fold.  The  object  may  be  to  calm  any  alarm  that 
had  been  created  in  the  mind  of  the  public  on  the  occurrence  of  a  violent  or 
unnataral  death,  and  to  allay  any  unfounded  suspicion ;  or  the  object  may  b^ 
to  put  in  force  the  law  against  a  particular  individual ;  or  it  may  be  merely  to 
gain  information  to  be  used  by  the  authorities  according  to  their  discretion. 
Now,  looking  at  the  general  character  of  this  section  and  the  sections  which 
precede  it,  I  cannot  myself  see  that,  merely  for  the  purpose  of  putting  the  law 
in  force  against  any  particular  individual,  there  was  any  necessity  for  this  sec- 
tion at  all.  As  far  as  I  can  see,  the  powers  of  a  Magistrate  under  the  law,  if 
he  suspects  any  person  of  having  committed  any  particular  offence,  are  ample 
without  having  any  recourse  to  this  section.  Therefore,  the  enquiry,  or  inquest, 
as  it  is  sometimes  called,  must  be  to  inform  either  the  officers  of  Government 
or  the  public  at  large  as  to  what  has  really  occurred  or  is  suspected  to  have 
occtirred.  Now,  I  am  by  no  means  prepared  to  say  that,  as  a  matter  of  policy, 
more  would  be  gained  than  lost  by  the  publication  of  the  result-of  the  enquiry. 
We  may,  no  doubt,  imagine  cases  in  which  it  is  very  desirable  that  the  result 
diould  be  published,  but  we  may  also  imagine  cases  in  which  it  would  be 
most  injurious,  even  to  private  individuals,  if  the  result  were  published*.  I  only 
say  this  to  show  that  I  approach  the  consideration  of  the  language  of  this  sec- 
HoQ  without  being  able  to  discern  any  strong  reasons  of  policy  in  favour  of 
other  one  construction  or  the  other ;  and,  therefore,  though  we  may  look  to 
the  policy  of  an  Act  as  one  of  our  guides  in  its  construction,  there  is  really 
Boddng  here  to  indicate  what  that  policy  is.  The  language  of  the  section  is 
this:  "The  nearest  Magistrate  duly  authorized  may  hold  an  enquiry  into  the 
CfliBse  of  any  such  death,  either  instead  of  or  in  addition*  to  the  investigation 
bdd  by  the  police-officer;  and  if  he  does  so,  he  shall  have  all  the  powers  in 
.^CDodoctiDg  It  which  he  would  have  in  holding  an  enquiry  into  an  offence^ 
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1878.        although  no  specific  charge  has  been  made  against  any  person.  The  Magistrate 
'  holding  such  an  enquiry  shall  record  the  evidence  taken  upon  it  in  any  of  the 

Ik  thb      manners  hereinafter  prescribed  according  to  the  circumstances  of  the  case." 
MATTSR  or    Now,  Mr.  Ghose  argued  that  the  language  of  the  section  at  once  pointed  to 
Troylokha-  the  provisions  of  s.  133,  and  that  the  enquiry  held  by  the  Magistrate  was  to  be 
WATH  Biswas  either  supplemental  to,  or,  if  he  thought  proper,  substituted  for,  the  enquiry 
AND  Ram     held  by  a  police-officer  under  s.  133,  and  he  quite  rightly  indicated  to  us  that. 
Churn      under  s.  133,  a  report  is  required,  for  that  section  says  that  the  police-officer 
Biswas,      shall  make  an  investigation,  and  report  the  apparent  cause  of  death,  and  so 
3  Cal.  743.     ^^*  '^^^^  argument  which  struck  me  at  first  seems  to  me  to  fail,  because,  whilst 
the  police-officer  necessarily  has  some  superior  to  whom  he  can  report,  it  is  by 
no  means  always  so  with  the  Magistrate.  The  Magistrate  of  the  district  holding 
an  enquiry  under  s.  135  has,  under  the  Code  of  Criminal  Procedure,  no  exe- 
cutive superior  to  whom  he  can  report  at  all.     It  is  not  impossible  for  him  to 
report  to  the  Judge  or  to  the  Commissioner  or  to  Grovernment ;  but  I  may  say 
that  it  would  be  entirely  out  of  the  ordinary  course  of  proceeding  in  this  conn* 
try  if  he  were,  judicially  and  not  executively,  to  make  a  report  either  to  one  or 
to  the  other.    At  any  rate,  1  feel  sure  that,  if  it  had  been  intended  that  the  Ma- 
gistrate should  report  judicially  either  to  the  Sessions  Judge,  or  to  the  Commis- 
sioner, or  to  Government,  this  would  have  been  stated  expressly  in  the  Act. 

Then,  Mr.  Ghose  says  that,  although  the  Magistrate  is  not  bound  to  report, 
he  must  come  to  a  finding.  That  also  clearly  was  not  the  intention  of  the  legisla- 
ture, because,  under  s.  133,  although  there  is  to  be  a  report  to  the  Magistrate, 
which  is  clearly  not  a  finding,  there  is  no  person  ordered  to  come  to  any  finding 
at  all.  I  can  see  nothing  which  gives  any  support  to  the  argument  that,  if  there 
is  not  to  be  a  report,  there  must  still  be  a  finding  as  distinguished  from  a  report. 
The  language  of  the  section  does  not  require  a  report,  nor  does  it  require  a  find- 
ing ;  and  it  seems  to  me  that,  if  we  were  to  say  that,  under  this  section,  the  Magis- 
trate who  holds  an  enquiry  is  bound  to  make  a  report  or  come  to  a  finding,  we 
should  be  making  an  unjustifiable  addition  to  the  language  of  the  legislature. 

Some  comparison  has  been  made  between  a  Coroner's  enquiry  and  the  en- 
quiry under  s.  135.  As  far  as  I  can  see,  the  only  semblance  of  any  basis  for  that 
comparison  arises  out  of  the  word  ''  inquest,"  which  is  used,  not  in  s.  135,  but  in 
the  earlier  sections,  where  the  legislature  apportions  the  various  duties  of  Magis* 
trates.  I  think  that  we  ought  not  to  introduce  an  analogy  which  does  not  really 
exist  The  proceedings  (S  a  Coroner  are  in  their  nature  regular  criminal  pro- 
ceedings having  a  distinct  result,  and  a  result  upon  which,  if  it  affects  any  (Muti- 
cular  person  at  all,  ulterior  proceedings  can  be  taken  against  that  person.  I  think 
also  I  am  speaking  correctly  when  I  say  that  even  in  some  cases  where  no  parti- 
cular person  was  ^ected,  still  the  result  of  the  verdict  of  a  Coroner's  jury  might 
be  to  effect  a  forfeiture  of  property  to  the  Crown.  No  doubt,  some  of  these  results 
do  not  exist  now,  and  have  fallen  into  disuse ;  but  we  must,  I  think,  remember 
what  the  Coroner's  inquest  originally  was  when  we  are  asked  to  consider  why  it 
results  in  a  finding. 

On  the  whole,  therefore,  I  think  that  this  rule  ought  to  be  discharged  upon 
the  ground  that  the  report  sent  up  .by  Mr.  Skrine  to  the  Magistrate  of  Nuddea  was 
not  part  of  a  judicial  proceeding. 

Prinsep,  J. — I  altogether  agree  in  the  view  of  the  law  in  s.  1 3  5  of  the  Code  of 
Criminal  Procedure  which  has  just  been  laid  down  by  Mr.  Justice  Markby,  and  in 
holding  that  the  report  submitted  by  Mr.  Skrine,  the  Magistrate  of  the  Division  of 
Chooadanga,  to  theDistrictMagistrate,  Mr.  Stevens,  is  no  part  of  any  judicial  pro- 
ceedings held  under  that  section.    It  seems  to  me  quite  clear  that  the  form  ot  an 
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enquiry  under  s.  135  is  directed  more  to  elucidate  the  facts  of  a  violent  or  un- 
natural death  before  there  is  any  reasonable  suspicion  of  the  commission  of  any 
offence,  and  that,  when  such  grounds  do  exist,  the  enquiry  comes  under  another 
portion  of  the  Code. 

As  regards  the  form  in  which  the  present  application  is  made  to  us,  I  must 
say  that  I  have  always  entertained  serious  doubts  as  to  the  locus  standi  of  the  peti- 
tioners, and  it  was,  as  has  already  been  stated  in  the  judgment  which  has  been 
just  delivered,  on  account  of  the  importance  of  deciding  the  position  of  the  Ma- 
gistrate with  regard  to  this  particular  report  and  the  proceedings  taken  by  him 
that  led  me  to  agree  in  the  course  taken. 

Whatever  grounds  the  relations  of  the  deceased  may  have  to  complain  of  the 
terms  of  the  report  in  the  form  in  which  they  produce  it  before  us,  and  the  asper- 
sions that  it  may  cast  on  the  memory  of  the  deceased  Ramgotti  Biswas,  I  think 
that  the  observation  of  the  learned  Advocate-General  in  the  course  of  his  argu- 
ment completely  disposes  of  any  objection  that  they  may  take  to  the  terms  in 
which  that  report  mentions  Ramgotti.  That  report  was  never  published,  until 
through  some  injudicious  agitation  of  the  friends  or  advisers  of  the  petitioners  a 
pressure  was  brought  to  bear  on  the  Government,  which  induced  the  latter  to  con- 
sent to  the  publication  of  that  report  in  the  expurgated  form  in  which  it  has  been 
laid  before  us.  Had  this  course  not  been  taken  on  behalf  of  the  petitioners,  that 
report  would  never  have  been  published  or  been  made  known  except  to  the  offi- 
cials immediately  concerned.  We  have  no  power  to  quash  that  report  as  we  are 
asked  to  do,  nor  has  it  been  suggested  that  any  good  result  would  ensue  in  the 
ends  of  justice  by  any  re-opening  of  the  enquiry,  since  it  is  admitted  that  nothing 
b  forthcoming  or  likely  to  be  elicited  which  would  throw  any  fresh  light  on  the 
circumstances  attending  the  death  of  Ramgotti  Biswas. 


1878. 


In  thb 
matter  of 

TROVLOkHA« 

NATH  Biswas 

AND  Ram 

Churn 

Biswas, 

3  Cal.  743- 


Before  Mr,  Justice  Markhy  and  Mr,  Justice  Prinsep. 

SUFFERUDDIN  v,  IBRAHIM.i 

Jurisdiction — Bench  of  Magistrates — Criminal  Procedure  Code  (Act  X,  of  18^2), 

«•  5o»  530- 
A  Bench  of  Magistrates  has  no  power  to  deal  with  cases  coming  under  s.  530  of  the 
Criminal  Procedure  Code.  A  Bench  may  be  empowered  under  s.  50  of  the  Code  "  to  try 
sach  cases  or  such  class  of  cases  only  and  within  such  limits  as  the  Government  may  direct." 
The  definition  of  the  term  "trial"  shows  that  it  refers  to  trials  for  offences,  and  these  do 
Dol  come  within  the  miscellaneous  matters  mentioned  in  s.  530. 

The  reference  in  this  case  was  as  follows : — 

"  There  is  a  dispute  between  Ibrahim  and  Sufferuddin  concerning  the  pos- 
session of  some  lands.  The  former  claims  the  land  as  being  in  his  own  cultivation 
as  his  bowlah  lands,  subordinate  to  the  brahmatur  tenure  of  Gobinda  Chandra 
Banerjee  in  Kismut  Kistokate.  The  latter  sets  up  a  burga  right,^  and  claims  to 
be  in  direct  possession.  Subsequently,  on  the  application  of  Ibrahim,  the  Magis- 
trate (rf  the  district  took  up  the  matter  imder  s.  530  of  the  Criminal  Procedure 
CbdCy  and  made  the  case  over  for  trial  to  Baboo  Trailokhya  Nath  Sen,  Deputy 
Magistrate,  exercising  second-class  powers,  with  directions  to  try  it  in  the  Bench 
over  which  he  presided,  with  first-class  powers.  The  Bench,  consisting  of  the 
Dqiuty  Magistrate,  with  the  Honorary  Magistrate,  Baboo  Chundra  Nath  Sen, 

>  Criminal  Reference,  No.  26  of  1878,  by  H,  C,  Sutherland,  Esq.,  Sessions  Judge  of 
BviEenrange,  dated  the  i6th  April  1878. 
^  Tenure  for  which  rent  is  paid  in  kind. 

I.  L.  R.,  Cal.  19. 


1878. 
April  30. 

3  Cal.  754- 
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i$79.       took  the  case  up,  and  examined  all  the  witnesses  on  behalf  of  Sufferuddin»  and 
•  two  of  the  important  witnesses  on  behalf  of  Ibrahim.    But  at  a  later  stage,  a  Bench, 


SuFFSRUQoiN  qonsisting  of  the  same  Deputy  Magistrate  and  another  Honorary  Magistrate, 
^*  Moulvie  Mohamed  Fazil,  examined  the  rest  of  the  witnesses,  finally  disposed  of 

ipgAHiBif     the  case,  and  directed  that  Ibrahim  should  retain  possession  of  the  land  until 
3  C*^i  7^«    ousted  by  due  course  of  law. 

"  It  is  first  urged  in  this  case  that  the  evidence  has  been  improperly  received, 
hiasmuch  as  the  witnesses  were  heard,  some  by  one  Bench,  and  others  by  an- 
other Bench  of  Magistrates.    It  appears  from  the  record  that  the  witnesses  for 
.  .       flie  second  party  were  all  examined  by  a  Bench  consisting  of  the  Deputy  Ma- 
'  "  gistrate,  with  an  Honorary  Magistrate,  Baboo  Chundra  Nath  Sen,  who  also  ex- 

amined two  of  the  most  important  witnesses,  viz.,  Shita  Nath  and  Nobin,  to  prove 
relinquishment  on  behalf  of  the  first  party.  At  a  later  stage  of  the  case,  three 
witnesses  were  examined  for  the  first  party  by  a  Bench  consisting  of  the  same 
Df^ttty  Magistrate  and  an  Honorary  Magistrate,  Moulvie  Mohamed  Fazil,  and 
Aat  the  final  order  was  passed  by  this  last  Bench  of  Magistrates.     Now,  this 

Erooeeding  is  altogether  illegal..  Moulvie  Mahomed  Fazil,  who  decided  the  case, 
new  nothing  whatever  of  the  case  for  the  second  party,  and  his  knowledge  of 
the  ca3e  for  the  first  party  was  very  imperfect. 

"  It  is  next  urged  that  there  is  no  evidence  to  support  the  order.  This,  I 
lbink«  is  pretty  clear  from  the  Deputy  Magistrate's  explanation,  who  says  that 
more  stress  was  laid  on  the  sub-inspector's  report  than  on  the  evidence  of  the 
witnesses.  The  sub-inspector's  report  is  no  evidence  at  all.  Had  he  been  ex- 
amined^  it  would  have  been  a  very  different  thing  altogether. 

"  \  tbink  that  the  order  ought  not  to  stand,  and,  under  the  circumstances 
9(iittd  above,  recommend  that  it  be  set  aside." 

Prinsep,  J. — In  addition  to  the  reasons  stated  by  the  Sessions  Judge,  we 

are  of  opinion  that  it  was  not  competent  to  a  Bench  of  Magistrates  to  deal  with 

a  case  under  s.  530.    A  Bench  may  be  empowered  under  s.  50  **  to  try  such  cases 

or  such  classes^  of  cases  only  and  within  such  limits  as  the  Government  may 

direct."    The  definition  of  the  term  "  trial "  shows  that  it  refers  only  to  trials 

*       .       for  offences,  and  not  to  miscellaneous  matters,  such  as  those  coming  within 

wJ  ^'  S3^'     ^  ^^^  ^  ^^®  ^^^  ^^  ^^  ^^^  ^^^  ^  order  passed  was  illegal :  it  is 

.  „ .  ._   accordingly  set  aside. 


Be/ore  Mr.  Justice  Markhy  and  Mr,  Justice  Prinsep, 
In  the  matter  of  CHUMMAN  SHAH  and  another.^ 


April  30. 


,  Confession^Attesiation  when  unnecestary^-Criminal  Procedure  Code  (Act  X.  of 
3  Cal.  756.  ^^7^^*  **•  3^4^  34^' 

The  attestation  required  by  s.  346  of  the  Criminal  Procedure  Code  is  unnecessary  when 
^,  conl^aiQa  ia  made  in  Court  to  the  officer  trying  the  case  at  the  time  of  trial 

The  only  qoesticm  in  this  case  was  whether  a  conviction  of  a  prisoner  by 
ft  Deputy  Magistrate,  based  mainly  ujxm  a  confession  made  by  the  prisoner  in 
Cosrt  to  such  Deputy  Magistrate,  ought  to  be  quashed,  on  the  ground  that  the 
record  oi  the  confession  had  not  been  attested  as  required  by  s.  346  of  the  Cri- 
ninal  Procedure  Code. 

The  Deputy  Magistrate  had  convicted  the  prisoner  under  s.  41 1  of  the  In- 
tfian  Penal  Codej  and  sentenced  him  to  one  year's  rigorous  imprisonment. 

>  Criminal  Reference  by  F.  Cowley,  Esq,,  Officiating  Sessions  Judfife  of  Mon£hyr.  dated 
the  24th  April  1878.  .  o  j     6  1^  /  , 
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The  Sessions  Judge  doubted  whether  this  conviction  could  stand,  Jind  rc«        1S78. 
ferred  the  matter  to  the  High  Court,  which  ruled  as  follows  :  " 

Prinsep,  J.  (Markby,  J.,  concurring). — It  was  unnecessary  for  the  Magis*-    hi^xtbrof 
trate  to  record  any  "  confession  "  of  Churoman  Shah,  since  he  was  competent    ^ 
on  the  admission  of  Chumman,  to  sentence  him  without  any  further  record        "****a 
(9. 324,  Code  of  Criminal  Procedure).  f""^"' 

3  Cil.  7SC. 


Before  Mr,  Justice  Ainslie  and  Mr.  Justice  Broughton. 
THE  EMPRESS  v.  NURUL  HUQQ  and  another.^  ia;8. 

ReevgntBance — Power  of  High  Court  to  interfere  when  forfeited. 

The  Hieh  Court  has  no  power  to  reduce  the  amount  of  recognizances  which  have     3  Cal.  757. 
hecn  forfeited,  but  in  a  case  of  hardship  the  matter  should  be  referred  to  Government. 

In  this  case  Nurul  Huqq  and  Bissember  Mitter  were,  in  April  1877,  bound 
under  penalties  of  Rs.  700  each  to  keep  the  peace  for  a  year.  On  the  jist 
December  1877  they  were  convicted  by  the  Assistant  Magistrate  of  Khootna 
of  committiBg  mischief  in  respect  of  some  cocoanuts,  and  sentenced  to  a  fine 
of  Rs.  20  each.  This  sentence  was  confirmed  by  the  Officiating  Magistrate  of 
Jessore  on  appeal. 

On  the  3nd  of  May  1878,  the  Assistant  Magistrate  of  Khoolna  ordered 
tbtt  the  penalty  (Rs.  700)  mentioned  in  their  security-bond  should  be  realised. 
The  Magistrate,  to  whom  an  appeal  against  this  order  was  made,  was  of  opinionl 
that,  considering  the  position  of  the  defendants,  who  were  peons  in  the  cutcherry 
of  a  zemindar,  and  earning  probably  not  more  than  Rs.  7  or  8  a  month,  a 
penalty  of  Rs.  700  each  in  the  form  of  forfeited  security  in  addition  to  the  fine 
in  the  case  of  mischief  was  far  heavier  than  was  necessary,  and  reported  the 
proceedings  for  the  orders  of  the  High  Court  under  s.  396  of  Aft  X.  of  1873. 

Upon  this  reference  the  following  order  was  made  by 

Ainslie,  J. — In  the  case  of  Nilmadhub  Ghosal^  a  Bench  of  this  Couit  held 
that  we  have  no  power  to  reduce  the  amount  of  recognizances  which  have  been 
forfeited.    The  Bombay  High  Court  has  expressed  the  same  opinion. 

The  papers  must  be  returned.  The  Officiating  Magistrate  should  refer 
the  matter  to  Government,  if  he  thinks  the  amount  of  the  recognizances  was 
excessive. 


Before  Mr,  Justice  Ainslie  and  Mr,  Justice  White. 

THE  EMPRESS  v.  The  MUNICIPAL  CORPORATION  of  the  1878. 

TOWN  OF  C ALCUTTA.8  Jun*  s* 

Reference — Municipal  Commissioners — Public  Servant — A^  IV.  of  7^77  (Presi*  "TqjTt^T" 

SO,  fllus.  I. 


iency  Magistrates'  A3),  ss,  jg,  240 — Indian  Penal  Code,  ss.  Jiy  2t,  Descrip. 
0,  flli 


A  Manidpal  Corporation  is  not  a  public  servant  within  the  nueaning  of  s.  3$^  of  A& 
IV.  of  1877,  and  may,  therefore,  be  prosecuted  under  the  Penal  Code  without  the  prelimi- 
sary  sanction  of  the  Government  required  by  that  section. 

*  Crimtoat  Refercnos,  No.  P 132  of  1878,  from  an  order  of  W.  H,  Page,  Esq,,  Officiii. 
Mf  llMstrate  of  Jessore,  dated  the  i8th  June  1878. 

*  19  W.  R.,  Cr.  Rul.,  I. 

*  Reference,  No.  177  of  1878.  from  J.  G.  Charles,  Esq,,  Officiating  Chief  Magistrate 
of  Odcirtta,  damt  J9th  May  18^8. 
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i8;8.  Thb  Corporation  of  the  Town  of  Calcutta  was  indicted  at  the  instance  of 

— r Osmond  Beeby  and  others,  under  ss.  268,  269,  270,  and  290  of  the  Indian 

ifPREss     Penal  Code,  for  keeping  a  night-soil  dep6t  in  such  proximity  to  the  houses  of 
^'         the  complainants  in  the  neighbourhood  of  Shureef  Duftree's  Lane  in  the  Town 
Municipal   ^f  Calcutta  as  to  cause  a  public  nuisance. 

f^ORPO  RATION 

OP  THE  Town  ^"  ^^®  ^^^  ^^^^  ^^^  '^®  hearing,  the  Chief  Magistrate  doubted  whether 
^  he  could  entertain  the  charge,  inasmuch  as  he  considered  the  Municipal  Com- 

OP  ALcuin'A,  niJssiQjjers  to  be  public  servants,  and  as  such  privileged  from  prosecution,  ex- 
3  Cal.  758.  ^gpj  under  the  sanction  of  the  Government,  as  provided  for  by  s.  39  of  the 
Presidency  Magistrates'  Act. 

He  thereupon,  under  s.  240  of  the  same  Act,  referred  the  point  for  the 
opinion  of  the  High  Court,  and  gave  in  his  letter  of  reference  the  following 
reasons  for  his  views : — 

jst, — S.  39  of  Act  IV.  of  1877  provides  that  no  pubhc  servant  who  is  not 
removeable  from  his  office  without  the  sanction  of  Government  shall  be  pro- 
secuted for  any  act  purporting  to  be  done  by  him  in  the  discharge  of  his  duty 
without  the  previous  sanction  of  Government, 

2nd. — ^That  the  illust^tion  to  s.  21  of  the  Penal  Code  declares  that  a 
Municipal  Commissioner  is  a  public  servant ;  and  under  s.  1 1  of  the  same 
Code  the  word  person  is  said  to  include  a  body  of  persons. 

jr(/. — ^And  that  therefore  a  Municipal  Corporation  as  a  body  was  entitled 
to  the  same  privileges  as  the  individual  Municipal  Commissioners  who  com- 
posed it. 

Mr.  Phillips  for  the  complainants. — S.  39  does  not  apply  to  the  present 
case.  In  the  first  place,  the  sanction  only  applies  where  Government  has  sofne 
control  over  the  dismissal  of  a  public  servant  from  his  office.  Here  the  Go- 
vernment has  no  such  control,  the  Corporation  of  Calcutta  being  a  body  creat- 
ed by  the  legislature,  holding  no  office,  and  consequently  incapable  of  being 
dismissed  therefrom,  and  only  capable  of  extinction  by  an  Ad  of  the  legislature. 
It  was  never  intended  that,  when  Government  had  no  means  of  affording  re- 
dress by  sanctioning  the  dismissal  of  the  offender,  it  should  have  the  j)ower  of 
prohibiting  a  prosecution.    This  point  is  entirely  overlooked  by  the  Magistrate. 

In  the  second  place,  the  Corporation  is  not  a  public  servant ;  the  Magis- 
trate infers  that  the  Corporation  is  a  public  servant,  but  he  does  not  profess  to 
find  that  it  com^s  within  any  of  the  clauses  of  the  definition  of  a  public  servant 
in  s.  2 1  of  the  Penal  Code.  His  reasoning  appears  to  be,  that  as  a  single  Muni- 
cipal Commissioner  is  a  public  servant,  therefore  the  whole  body  of  Muni- 
cipal Commissioners  must  be  public  servants ;  and,  as  he  considers  the  Cor- 
poration to  be  the  equivalent  to  the  whole  body  of  existing  Municipal  Com- 
missioners, he  holds  that  the  Corporation  is  a  public  servant:  he  also,  without 
adverting  to  the  point  above  noticed,  holds  that,  if  a  single  Municipal  Commis- 
sioner is  protected  from  prosecution,  the  whole  body  must  be  equally  protected. 

Now,  the  Corporation  is  not  the  same  as  the  whole  body  of  existing  mem- 
bers ;  it  is  a  thing  distinct  from  all  its  existing  members,  and  includes  all  past 
and  future  members ;  hence  nothing  can  be  inferred  as  to  its  being  a  public 
servant  from  the  fact  that  all  its  members  are  so.  Again,  there  is  the  same 
fallacy  in  the  Magistrate's  further  reasoning  that  the  Corporation  must  be  pro- 
tected, if  all  its  members  are.  The  individual  member  requires  such  protection, 
for  he  may  be  made  to  suffer  in  person  and  pocket ;  but  a  Corporation  cannot  be 
imprisoned,  nor  can  its  members  be  made  to  suffer  individually ;  it  can  only  be 
reached  b^  distraining  its  property  or  be  made  to  pa^  out  of  its  corporate  f und^. 
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The  very  nature  of  a  Corporation  is,  therefore,  a  sufficient  protection,  and        1878. 
the  ground  for  the  Magistrate's  inference  is  thus  cut  away.    Besides,  such  a  pro- 
lection  as  is  afforded  by  s.  39  of  the  Presidency  Magistrates'  Ad,  being  against 
common  right,  is  not  to  be  extended  by  inference. 


ElfPRBSS 

Municipal 

Mr.  Piffard  on  behalf  of  th^  Corporation.  Corporation 

AiNSLiE,  J. — The  question  referred  by  the  Presidency  Magistrate  is,  whe-  o'  the  Town 
ther  the  protection  extended  by  s.  39  of  Aft  IV.  of  1877  to  certain  individual  of  Calcutta, 
public  servants  extends  equally  to  a  Municipal  Corporation  prosecuted  under    3  Cal.  758. 
the  Indian  Penal  Code  for  being  guilty  of  a  public  nuisance. 

By  8.  II  of  the  Penal  Code,  the  word  ''person"  is  defined  to  include  a 
body  of  persons,  whether  incorporated  or  not ;  and  therefore  the  word  ''person" 
in  8.  21  may  be  read  as  a  body  of  persons  incorporated.  The  words  "public 
servants*'  in  that  section  may  consequently  denote  a  body  of  persons  incorpo- 
ratedf  falling  under  any  of  the  descriptions  given  therein.  It  is  not  necessary 
to  refer  to  any  except  the  tenth.  The  illustration  in  the  tenth  description  says 
that  a  Municipal  Commissioner  is  a  public  servant ;  but  it  does  not  therefore 
follow  that  a  Corporation,  such  as  that  created  by  Aft  IV.  of  1876  (B.C.),  is 
also  a  public  servant  within  the  meaning  of  that  section. 

The  words  "  every  officer"  in  the  tenth  clause  seem  rather  to  point  to  an 
Individual  than  to  an  incorporated  body ;  but  assuming,  for  the  purposes  of  this 
reference,  that  the  Municipal  Corporation  of  Calcutta  is  a  public  servant  with- 
in the  meaning  of  s.  21  of  the  Penal  Code,  still  it  seems  to  me  that  it  does  not 
come  within  the  provision  of  s.  39  of  the  Presidency  Magistrates'  Act.  By  that 
Act  no  such  Judge  or  public  servant  as  is  described  in  that  section  shall,  unless 
with  the  previous  sanction  of  Government,  be  prosecuted  for  any  act  purport- 
ing to  be  done  by  him  In  the  discharge  of  his  duty.  The  class  of  public  ser- 
vants referred  to  consists  of  those  who  are  "  not  removeable  from  office  without 
the  sanction  of  Government."  It  appears  to  me  that  this  description  must  be 
read  in  its  entirety,  and  that  the  words  "  not  removeable  from  office"  cannot  be 
separated  from  the  following  words  "without  the  sanction  of  Government." 

But  if  the  whole  be  read  as  describing  the  class  exempted  from  prosecu- 
tion except  with  the  previous  sanction  of  Government,  the  description  can  only 
be  applied  to  a  class  not  removeable  from  office  at  all  by  dropping  the  words 
*'  without  the  sanction  of  Government,"  which  have  no  meanitig  as  applied  to 
such  public  servants. 

The  right  to  prosecute  any  person,  or  body  of  persons,  by  whom  one  may 
have  been  injured,  is  a  common  right  which  can  only  be  limited  by  special 
legislation ;  and,  in  considering  whether  the  right  has  been  taken  away,  we 
must  see  that  it  is  taken  away  by  express  words,  or  by  necessary  implication. 
It  does  not  seem  to  me  that  it  must  necessarily  be  implied  that,  by  the  words 
"  not  removeable  from  office  without  the  sanction  of  Government,"  it  was  the 
Intention  of  the  legislature  to  include  those  who  are  not  removeable  from  office 
onder  any  circumstance  at  all. 

I  see  no  reason  to  suppose  that  the  Government  must  have  meant  to  ex- 
tend the  same  protection  to  a  body,  such  as  the  Municipal  Corporation  of 
Calcutta,  which  cannot  be  taken  under  a  warrant,  or  sentenced  to  imprison- 
ment, which  it  thought  fit  to  extend  to  certain  individuals  in  the  service  of  that 
Corporation,  who  no  doubt  are  protected  by  s.  32  of  the  Calcutta  Municipal 
AA  and  s.  39  of  the  Presidency  Magistrates'  Aft, 
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1878.  The  answer  which  I  would  therefore  give  to  the  questioii  referred  to  us 

•~— by  the  Magistrate  is,  that  the  protection  does  not  extend  to  a  Municipal  Cor- 

EifPRBss     poration  prosecuted  under  the  Indian  Penal  Code. 

Municipal  White,  J. — I  am  of  the  same  opinion.    The  question  submitted  to  us  by 

Corporation  ^^  Presidency  Magistrate  turns  entirely  upon  the  meaning  and  true  construc- 
^     .  tion  of  s.  39  of  the  Presidency  Magistrates'  Aft. 

OP  TH  E   I  OWN 

<i>F Calcutta,  ^^  ^^  ^^^  disputed,  nor  could  it  be  disputed,  that,  unless  that  section  applies 

3  Cal.  758.  ^^  ^^  Corporation  of  the  Town  of  Calcutta,  it  is  liable,  under  the  Penal  Code, 
to  be  prosecuted  for  a  nuisance  in  the  same  way  as  if  the  offence  had  been 
committed  by  an  ordinary  individual.  A  Corporation  may  be  proceeded  against 
criminally,  as  well  for  a  misfeasance  as  for  a  nonfeasance — Reg,  v.  The  Bir- 
mingham  and  Gloucester  Railway  Company}  Reg,  v.  Scott?  and  Reg,  v.  The 
Great  North  0/ England  Railway  Company.^ 

S.  39,  as  regards  a  Judge  or  any  public  servant  not  removeable  from  office 
without  the  sanction  of  the  Government,  exempts  them  from  prosecutioh  for 
an  offence  except  with  the  previous  sanction  of  the  Government.  The  word 
"Government,"  as  used  in  the  section,  means  the  Government  afting  in  its 
executive  capacity.  It  is  contended  that  the  Calcutta  Corporation  falls  within 
the  category  of  a  public  servant  not  removeable  without  the  sanction  of  the  Go- 
vernment. I  think  it  is  open  to  much  doubt  whether  the  Corporation,  as  dis- 
tinct from  its  individual  members,  is  a  public  servant  at  all,  as  these  words 
are  defined  by  the  21st  section  of  the  Penal  Code,  which  is  incorporated  with 
the  39th  section  of  the  Aft  under  consideration.  Assuming,  however,  for  the 
purpose  of  the  argument,  that  that  point  is  decided  in  favour  of  the  defendants* 
contention,  it  seems  to  me  clear  that  the  Calcutta  Corporation  does  not  come 
within  the  description  of  a  public  servant  irremoveable  from  office  without  the 
sanction  of  Government. 

The  Corporation  is  created  by  Aft  IV.  of  1876  (B.C.).  By  the  4th  section 
of  that  Aft  certain  persons,  to  the  number  of  yz,  who  are  styled  Commissioners, 
and  of  whom  48  are  elected  by  the  rate-payers,  and  24  appointed  by  the  Go- 
vernment, are  incorporated  by  the  name  of  the  Corporation  of  the  Town  of  Cal- 
cutta. The  Corporation  is  to  have  perpetual  succession,  a  common  seal,  and 
by  its  corporate  name  to  sue  and  be  sued.  There  is  no  provision  in  the  Aft 
for  putting  an  end  to  the  Corporation,  or  for  removing  or  dismissing  it,  either 
with  or  without  the  sanction  of  Government,  which  means,  as  I  have  said,  the 
Executive  Government. 

It  can  only  cease  to  exist  by  an  Aft  of  the  legislature,  and  until  and  un- 
less the  legislature  interferes  its  corporate  life  must  continue.  The  words  "pub- 
lic servant  not  removeable  without  the  sanction  of  Government"  are  wholly  in- 
appropriate to  describe  the  legal  position  of  such  a  corporation. 

Again,  if  it  were  necessary  to  go  beyond  the  Corporation,  and  consider 
the  position  of  the  72  members  comprising  it,  they  appear  to  be  equally  with- 
out the  particular  description  of  public  servant  mentioned  in  s.  39  of  the  Presi- 
dency Magistrates*  Aft. 

By  s.  22  they  are  elected  for  a  term  of  three  years,  and  continue  in  office 
during  that  term.  S.  23  enumerates  the  circumstances  under  which,  and  the 
only  circumstances  under  which,  they  cease  to  be  membersx)f  the  Corporation. 
Those  circumstances  are  death,  resignation,  or  disqualification;  the  disqualifi- 

»  3  Q.  B.  Rep.  223.  ,     ^  „  ^  '  3  Q.  B.  Rep.  547. 

»9Q.  B.Rep.  315. 
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cadon  being  that  which  may  arise  from  their  becoming  bankrupt  or  interested     '   1878. 

in  a  contract  with  the  Corporation,  or  being  absent  from  Calcutta  for  six  con-  — i; 

secutive  months,  or  being  sentenced  to  a  term  of  imprisonment;  so  that,  look-      Empress 
ing  behind  the  Corporation,  if  I  may  so  say,  to  the  members  who  constitute  it,  ^' 

it  cannot  be  said  of  them,  any  more  than  of  the  Corporation,  that  they  are  per-    Municipal 
sons  who  are  not  removeable  without  the  sanction  of  Government.  Corporatiqn 

Mr.  Piffard  has  argued  that  the  words  in  s.  39,  which  we  are  now  consi-  °^  ^"^  Town 
dering,  are  intended  to  embrace  two  classes  of  public  servants — (i)  those  who  op  Calcutta, 
are  not  removeable  from  office  at  all,  and  (2)  those  who  are  removeable  only  with    3  Cal.  758. 
the  sanction  of  Government.     But  I  am  unable  to  agree  with  him  that  that  is 
the  true  construction  of  the  words  in  question. 

They  appear  to  rae  to  point  to  one  class,  and  one  class  only,  of  public 
servants,  viz.y  that  class  which  is  removeable  only  with  the  sanction  of  Govern- 
ment. The  words  are  satisfied  by  applying  them  to  that  class,  and  whereas, 
here  a  privilege  is  created  in  favour  of  certain  persons,  the  meaning  of  the 
words  creating  the  privilege  should  not  be  extended  beyond  their  plain  and 
natural  sense.  Mr.  Piffard's  contention  would  require  us  to  construe  the  sec- 
tion as  if  its  language  had  been  **  any  public  servant  not  remeveable  from  his 
office,  or,  if  removeable,  not  removeable  without  the  sanction  of  Government. '' 

In  fad,  to  warrant  the  construction  contended  for,  some  additional  words 
would  have  to  be  introduced,  and  this  circumstance,  I  think,  is  fatal  to  the  argu- 
ment. 

I  agree  with  my  brother  Ainslie  that,  if  we  look  to  the  reason  of  the  privilege 
conferred  by  the  39th  section,  there  is  a  marked  distinction  between  the  case 
of  a  public  servant  whose  removal  required  the  sanction  of  Government,  and  that 
of  a  Coq>oration  in  the  position  of  the  Calcutta  Municipality.  The  Government 
■lay  have  an  interest  in  protecting  the  former  from  prosecution  without  their 
previous  sanction,  but  no  interest  in  protecting  the  latter  from  the  consequences 
of  their  own  acts ;  moreover,  the  Corporation,  if  convicted,  cannot  be  punish- 
ed by  imprisonment,  but  only  by  fine.  The  legislature  must  have  thought  it  a 
matter  of  importance  that  no  public  servant  whose  removal  requires  the  sanc- 
tion of  Government  should  be  subjected  to  imprisonment  without  its  sanction ; 
but  the  same  reasons  for  requiring  Government  sanction  do  not  apply  when  the 
resnk  would  be  merely  the  infliction  of  a  fine,  which  must  ultimately  be  paid 
by  the  rate-payers  of  the  Town  of  Calcutta. 

I  concur,  therefore,  in  the  opinion  that  the  question  which  has  been  sub- 
mitted to  OS  by  the  Presidency  Magistrate  must  be  answered  in  the  negative. 


Before  Mr.  Justice  R.  C.  Mitter  and  Mr,  Justice  Maclean. 

THE  EMPRESS  v.  MOHIM  CHUNDER  RAI  and  another.i  1878. 

Auestors — Trial  by  Jury  of  a  case  properly  triable  with  Assessors — Appeal  on 

fads — A^  VIII.  of  iSyij  s.  80 — Criminal  Procedure  Code  (A^  X.  of  iSj2)^     3  Qd.  765. 

Per  Maclean,  J.  (Mitter,  J.,  dubitante). — ^The  trial  by  a  jury  of  an  offence  triable 
with  assessors  b  not  invalid  on  that  ground,  but  an  accused  who  would  have  been  entitled 
to  an  appeal  on  the  facts,  if  the  case  had  been  tried  with  assessors,  is  not  debarred  from 
that  right  merely  by  the  fact  that  the  trial  by  jury  is  not  invalid. 

>  Criminal  Appeal,  No.  182  of  1878,  against  the  order  of  W.  H.  Verner,  Esq,,  Officiat- 
ing Additional  Sessions  Judge,  24-Pargannas,  dated  the  14th  February  1878. 
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1878. 


Empress 

MOHIM 

Chundbr 
3  Cal.  765. 


In  this  case  the  petitioners,  who  had  been  charged  with  an  offence  under 
-  s.  80  of  Aft  VIII.  of  1 87 1,  had  been  tried  by  the  Sessions  Judge  of  the  24.Par- 
gaiin^s  with  the  aid  of  a  jury,  and  convicted. 

Baboo  ^^/V/(7  Nath  Duii^iox  the  petitioners,  contended,  among  other  things, 
that  the  petitioners  having  been  tried  and  convicted  of  an  offence  to  which  trial 
by  jury  had  not  been  made  applicable  by  the  Government  notification  of  Janu- 
ary 1862  {Calcutta  Gazette),  and  who  ought,  therefore,  to  have  been  tried  by 
the  Judge  with  the  aid  of  assessors,  such  trial  and  conviction  was,  under  the 
circumstances,  invalid,  and,  if  not,  the  accused  were  entitled  to  an  appeal  upon 
facts  in  the  same  way  as  they  would  have  been  if  their  trial  had  been  conduct- 
ed in  the  manner  prescribed  by  law. 

The  Government  pleader.  Baboo  Juggadanund  Mookerjee,  contra. 

The  following  judgments  were  delivered  by  the  Court,  which,  however,  con- 
firmed the  sentences  passed  upon  the  prisoners,  being  of  opinion  that  the  lower 
Court's  decision  upon  the  facts  was  correct : 

Maclean,  J. — The  appellants  have  been  convicted  by  the  Sessions  Court 
of  the  24-Pargannas  of  an  offence  under  the  Registration  Act  VIII.  of  1871, 
and,  as  the  trial  was  held  with  a  jury,  the  petition  of  appeal  filed  on  13th  April 
was  directed  to  show  certain  errors  of  law,  such  as  defects  in  the  Judge*s  charge 
to  the  jury.  By  a  subsequent  petition  of  17th  April,  the  prisoners  claim  to  be 
heard  against  the  conviction  on  questions  of  fact  as  well  as  law,  as  the  offence 
of  which  they  have  been  convicted  is  not  one  of  those  to  which  trial  by  jury 
has  been  made  applicable  by  the  Government  notification  of  January  1862 
{Calcutta  Gazette,  8th  January  1862,  p.  87). 

It  has  been  contended  before  us  by  the  Government  Pleader  that  the  Ses- 
sions Judge  was  competent  to  try  the  prisoners  with  a  jury,  notwithstanding 
that  the  offence  charged  is  not  included  in  the  Government  notification  refer- 
red to,  and  therefore  the  prisoners  are  not  entitled  to  appeal  against  their  con- 
viction except  upon  matter  of  law ;  but  it  is  not  necessary  for  the  purposes  of 
this  appeal  to  decide  that  question.  The  trial  by  a  jury  of  an  offence  triable 
with  assessors  is  not  invalid  on  that  ground  (s.  233,  Criminal  Procedure  Code, 
Explanation) ;  but  it  appears  to  me  that  the  prisoners,  who  would  have  been 
entitled  to  an  appeal  on  the  facts,  if  the  case  had  been  tried  with  assessors,  are 
not  debarred  from  that  merely  by  the  fad  that  their  trial  by  jury  is  not  invalid. 
An  error  of  procedure  not  affecting  the  merits  of  the  case  ought  not  to  affect 
the  prisoner's  right  of  appeal.        .     - 

Dealing,  however,  with  this  appeal  as  an  appeal  upon  the  facts,  I  consider 
the  conviction  of  the  prisoners  a  proper  one,  and  I  would  dismiss  the  appeal. 

MiTTER,  J. — I  concur ;  but  I  do  not  desire  to  express  any  opinion  as  to 
whether  the  prisoners  are  entitled  to  appeal  on  questions  of  fact.  But,  assum- 
ing that  they  have  this  right,  I  concur  with  my  learned  colleague  that  the  con- 
viction of  the  prisoners  is  fully  supported  by  the  evidence.  We  accordingly 
dismiss  the  appeal. 

Appeal  dismissed. 
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APPELLATE  CRIMINAL. 
Before  Mr.  Justice  White  and  Mr,  Justice  Prinsep. 
In  the  matter  of  The  EMPRESS  v,  ABDOOL  KURREEM.i  1878 

Abetment — Bigamy — Indian  Penal  Code^  ss.  log  and  4g4^ 


July  19. 


A  Mahomedan  guardian  of  a  married  female  infant,  who,  while  her  husband  is  living,      ^ 
causes  a  marriage  ceremony  to  be  gone  through  in  her  name  with  another  man,  but  with- 
oot  her  taking  any  part  in  the  transaction,  does  not  commit  the  offence  of  abetment  under 
ss.  109  and  494  of  the  Penal  Code. 

The  practice  of  instituting  criminal  proceedings  with  a  view  to  determining  disputes 
arising  in  cases  of  this  class  condemned. 

HooRUNNissA  Begum,  a  Mahomedan  female  infant  of  six  years  of  age,  hav- 
ing at  the  time  a  mother  and  two  paternal  uncles,  Abdool  Kurreem  and  Abdool 
Sobhan,  living,  was  first  given  away  in  marriage  to  one  Abdool  Hosain  by  her 
mother.  This  marriage  being  admittedly  invalid,  as  the  paternal  uncles  alone, 
and  not  the  mother,  could,  according  to  Mahomedan  law,  dispose  of  the  infant 
in  marriage,  a  second  marriage  was  shortly  afterwards  solemnized  between  the 
same  parties  ;  and  at  such  second  marriage,  Abdool  Sobhan,  the  younger  of  the 
infant's  paternal  uncles,  was  alleged  to  have  been  present,  and  to  have  given 
away  the  bride.  A  few  weeks  later  the  same  Hoorunnissa  Begum  was  again 
married  to  one  Dabeerooddin,  having  this  time  been  given  in  marriage  by  both 
her  guardians,  Abdool  Kurreem  and  Abdool  Sobhan.  Upon  this  the  guar- 
dians, Abdool  Kurreem  and  Abdool  Sobhan,  were  charged  with  having  been 
guilt}'  of  an  offence  punishable  under  ss.  494  and  109  of  the  Indian  Penal  Code. 

The  case  of  the  prosecution  was,  that  the  marriage  of  the  infant  Hoorun- 
nissa Begum,  with  the  consent  of  her  uncle  Abdool  Sobhan,  was  a  legal  one 
according  to  Mahomedan  law ;  and  that,  therefore,  the  accused,  by  sanction- 
ing and  promoting  the  subsequent  marriage  with  Dabeerooddin,  had  been  guilty 
of  the  offence  of  abetting  a  marriage  which  was,  and  which  they  knew  to  be,  void. 

Abdool  Sobhan  pleaded  that  he  had  taken  no  part,  and  had  not  been  pre- 
sent at  either  marriage.  Abdool  Kurreem  admitted  that  he  had  sanctioned, 
and  been  present  at,  the  marriage  with  Dabeerooddin,  but  denied  that  he  had 
any  knowledge  of  the  alleged  marriage  to  Abdool  Hosain  ;  and  further  disput- 
ed the  validity  of  such  a  marriage,  if  it  had,  in  fact,  taken  place,  without  his 
consent. 

The  result  of  the  trial  at  the  Sessions  Court  at  Hooghly  was,  that  the  Court 
and  assessors  were  of  opinion  that  the  infant  Hoorunnissa  Begum  had,  in  fact, 
been  married,  as  alleged,  to  Abdool  Hosain  in  the  presence  and  with  the  con- 
sent of  the  accused  Abdool  Sobhan,  and  that  such  a  marriage  was  a  valid  one  ; 
but  that  the  accused  Abdool  Sobhan  had  not  taken  any  part  in  the  subsequent 
marriage  with  Dabeerooddin.  They,  therefore,  acquitted  Abdool  Sobhan.  As 
to  the  accused,  Abdool  Kurreem,  they  found  that,  at  the  time  when  he  sanc- 
tioned, and  took  part  in,  the  marriage  with  Dabeerooddin,  he  must  have  been 

'  Criminal  Appeal,  No.  379  of  1878,  against  the  order  of  y.  P.  Grant,  Esq.,  Sessions 
Judgt  of  Zilla  Hooghly,  dated  the  23rd  of  May  1878. 

J.  L.  R.,  Cal.  20. 
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1878.        cognizant  of  the  previous  marriage  with  Abdool  Hosain  and  of  the  validity  of 

— J such  previous  marriage.    Abdool  Kurreem  was,  accordingly,  convicted  and 

IN  THE       sentenced  to  eighteen  months'  rigorous  imprisonment. 

IIATTBROF 

THB  Elf  PRESS         Against  this  conviction  and  sentence  Abdool  Kurreem  appealed  to  the  High 
V.  Court. 

Abdool  Mr.  E,  P,  Woodznd,  Moulvie  Sir aj-ul- Islam,  who  appeared  for  the  appel- 

KuRREEif^    lant,  contended  that  the  finding  oi  the  Court  below  was  erroneous  upon  the 

4  Cat.  10.  evidence  before  it,  and  further  submitted  that,  taking  the  facts  as  found  by  the 
Court  below,  the  appellant  had  been  guilty  of  no  oflFence,  and  that,  even  if  he 
knew,  or  had  reason  to  know,  that  a  pretended  marriage  ceremony  had  been 
solemnized  between  his  ward  and  Abdool  Hosain,  he  would  have  committed 
ho  offence  in  ignoring.a  pretended  marriage^  the  validity  of  which  he  denied  ; 
ftiid  that  he  committed  no  offence  in  giving  his  sanction  to  a  marriage  of  which 
he  was  willing  to  approve,  leaving  to  the  Civil  Court  to  decide,  if  necessary, 
which  of  such  marriages  should  be  binding.  The  case  for  the  appellant  was 
further  strengthened  by  the  fact  that  the  infant  Hoorunnissa  Begum  was  not 
personally  present  at  her  marriage  with  Dabeerooddin,  and  that  what  took  place 
was  more  an  assertion  of  his  rights  as  guardian  than  anything  else. 

White,  J.  (after  stating  the  facts,  proceeded  as  follows) :  The  prisoner  be- 
fore us  has  appealed  against  the  finding  of  the  Sessions  Court  on  the  facts  and 
also  against  its  conclusions  in  law.  It  appears  to  me  unnecessary  to  enter  into 
the  merits  of  the  appeal,  for,  taking  the  facts  as  found  by  the  Court  to  be  true, 
and  the  law  applied  by  it  to  be  correct,  I  am  of  opinion  that  this  conviction 
cannot  be  sustained. 

The  prisoner  is  charged  with  the  abetment  of  an  offence  under  s.  494  of 
the  Penal  Code.  To  establish  a  charge  of  abetment  under  the  Penal  Code, 
the  accused  must  be  proved  either  to  have  instigated  or  aided  some  other  per- 
son to  commit  the  offence,  or  to  have  engaged  with  another  in  a  conspiracy 
for  the  commission  of  the  offence.  The  acquittal  of  Abdool  Sobhan,  who  was 
jointly  charged  with  the  prisoner,  puts  an  end  to  the  case  of  conspiracy,  for, 
except  with  Abdool  Sobhan,  there  is  no  evidence  to  support  a  case  of  con- 
spiracy. If,  therefore,  the  conviction  can  be  upheld,  it  must  be  in  consequence 
of  the  prisoner  having  instigated  or  aided  Hoorunnissa  to  contract  a  second 
marriage.  The  evidence  shows  that  Hoorunnissa  took  no  part  in,  nor  was 
present  at,  the  ceremony  which  the  prisoner  caused  to  be  performed  in  her 
natne,  and  there  is  not  only  no  proof  of  instigation  or  aiding,  hot  not  even  the 
Slightest  evidence  that  Hoorunnissa  was  consulted,  or  even  communicated  with, 
by  the  prisoner  before  the  ceremony  took  place.  In  fact,  the  nature  of  the  trans- 
action almost  precludes  the  notion  of  abetment  as  far  as  the  infant  girl  is  con- 
cerned. The  prisoner  purported  to  dispose  of  her  in  marriage,  not  by  virtue 
of  any  authority  derived  from  her  or  from  any  consultation  of  her  wishes,  but 
by  virtue  of  his  legal  position  as  elder  paternal  uncle.  The  girl  was  a  mere 
cypher  in  the  transaction.  Her  name  was  used,  the  ceremony  was  on  her 
behalf,  and  the  prisoner  symbolically  gave  her  in  marriage  to  Dabeerooddin ; 
but  the  girl  was  personally  a  stranger  to  the  whole  proceeding.  Although  the 
effect  of  the  ceremony  would  have  been,  supposing  the  prisoner  was  acting 
within  the  authority  given  him  by  law,  to  bind  the  infant  by  the  marriage  so 
contracted,  yet  she  was  not  the  less  personally  a  stranger  to  both  the  ceremony 
and  the  contract. 

It  appears  to  me,  therefore,  that,  without  determining  any  of  the  questions 
of  fact  or  law  raised  by  the  prisoner's  appeal,  the  conviction  most  be  set  aside. 
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on  the  ground  that  the  prosecution  has  failed  to  show  that  the  prisoner  is  guilty       1878. 
of  the  offence  of  abetment  within  the  meaning  of  the  Penal  Code.  — . 

Assuming  the  facts  and  law  to  be  as  found  and  laid  down  by  the  Sessions    matter  op 
Court,  the  prisoner  has  committed  an  illegal  act  in  disposing  of  his  infant  ward  ^^^  Emprbss 
in  marriage  after  he  knew  that  she  had  been  previously  lawfully  disposed  of  ^ 

in  marriage  by  her  younger  paternal  uncle ;  but  in  doing  this  act  he  was,  ac-      ^     * 
cording  to  the  evidence,  the  sole  actor,  and  the  act,  though  illegal,  is  not,  if    ^^^^^h 
done  by  one  person  alone,  an  offence  provided  for  by  the  Penal  Code.  kurrbeij^ 

In  disposing  of  this  case,  I  would  observe  that  it  ought  not  to  have  been 
made  the  subject  of  a  criminal  prosecution.  A  dispute  has  evidently  arisen 
between  the  relatives  of  this  little  girl,  who  appears  to  be  entitled  to  some  pro- 
perty, as  to  which  of  them  should  dispose  of  her  in  marriage.  The  several 
questions  which  the  dispute  has  given  rise  to,  viz.,  what  maniage  ceremonies 
have  been  performed  on  tne  girl's  behalf,  and  by  whom,  and  what  is  their  legal 
effect,  are  eminently  questions  to  be  submitted  to  a  civil  tribunal,  if  the  parties 
disagree  about  the  same ;  and  it  is  much  to  be  deprecated  that  one  of  the  rival 
parties  should  endeavour  to  procure  a  decision  on  this  point  through  die  me- 
dinm  of  a  criminal  trial. 

The  inconvenience  and  hardship  to  the  accused  of  making  such' a  dispute 
the  subject  of  a  criminal  prosecution  is  well  illustrated  by  the  present  case. 
The  first  marriage,  which  the  mother  solemnized,  is  admitted  by  the  prosecu- 
tion to  be  wholly  invalid.  To  show  that  the  third  marriage,  solemnized  by 
the  prisoner,  was  invalid,  it  is  essential  for  the  prosecution  to  establish  that 
an  intermediate  ceremony  took  place  in  which  Abdool  Sobhan  disposed  of  the 
girl  in  marriage,  and  that  that  intermediate  ceremony  constituted  a  valid  mar- 
riage according  to  Mahomedan  law.  Although  the  evidence  of  Abdool  Sobhan 
15  of  the  utmost  importance  on  this  question,  the  prosecution  has  chosen  to  put 
him  on  his  trial  jointly  with  the  prisoner,  and  so  prevented  him  from  being 
called  as  a  witness.  Abdool  Sobhan  denies  that  he  did  solemnize  the  second 
marriage,  and  this  cardinal  point  has  been  determined  by  the  Criminal  Court 
without  hearing  his  testimony. 

Another  objection  to  the  course  adopted  in  the  present  case  is,  that  the 
cnminal  trial  will  not  be  a  bar  to  the  taking  of  civil  proceedings  at  some  future 
time  in  order  to  ascertain  to  which  of  the  two  boys  the  girl  was  legally  mar- 
ried ;  and,  should  such  proceedings  take  place,  the  conviction  of  the  prisoner 
m  the  criminal  trial  will  be  no  evidence  against  him  in  the  civil  proceedings. 
The  whole  matter  will  have  to  be  investigated  upon  such  evidence  as  the  par- 
ties may  then  adduce,  and  it  is  possible  that  the  Civil  Court  may  arrive  at  a 
coDclosion  different  from  that  of  the  Criminal  Court,  and  uphold  the  marriage, 
for  contracting  which  the  prisoner  has  been  found  guilty. 

The  conviction  and  sentence  will  be  set  aside,  and  the  prisoner  released. 

Prinskp,  J. — I  altogether  agree  with  my  learned  colleague,  that  in  this  case 
k  is  not  necessary  to  come  to  any  finding  upon  the  facts,  and  that,  accepting 
the  facts  as  stated  by  the  prosecution,  the  appellant  cannot  be  convicted  of  the 
abetment  of  bigamy  under  ss.  109  and  494  of  the  Indian  Penal  Code. 

The  girl  Hoorunnissa,  who  forms  the  subject  of  this  case,  is  aged  about 
ax  years,  and  apparently  is  posses.<?ed  of  considerable  property,  which  fully  ac- 
oonnts  for  the  strife  which  is  going  on  for  her  person  and  for  procuring  her 
maniage  into  one  or  other  of  the  two  families.  She  was  married  first  to  Abdool 
Hosain  with  the  consent  of  her  mother,  but  this  was  not  a  proper  consent  such 
as  would  render  the  maniage  valid.    She  was  afterwards,  according  to  the  pro- 
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1878.       secution,  again  married  to  the  same  boy  Abdool  Hosain  with  the  consent  of 
•  Sobhan,  her  younger  paternal  uncle — that  is,  one  of  her  two  guardians.     Then 
the  prosecution  goes  on  to  say  that  she  has  been  married  for  the  third  time  (so 
as  to  cause  bigamy)  with  the  consent  and  at  the  instigation  of  the  appellant, 


In  the 

If  ATTBR  OF 

THE  Empress  Abdool  Kurreem,  the  elder  uncle,  to  another  boy.     Now,  the  first  marriage  is 
V'  admittedly  void,  and,  if  the  facts  are  as  stated  by  the  prosecution,  the  third  mar- 

Abdool  riage  would  also  be  void  as  being  a  bigamous  marriage.  But,  however  that 
kuRRssM,  may  be,  as  has  been  forcibly  pointed  out,  this  matter  should  be  decided,  and 
4  Cal.  10.  can  only  be  properly  decided,  in  the  Civil  Court.  Even  if  the  appellant,  Abdool 
Kurreem,  did  procure  that  marriage,  he  cannot,  on  the  facts  stated  by  the  pro- 
secution, be  rightly  convicted  of  abetment  of  bigamy.  It  does  not  appear,  nor 
is  it  stated,  that  the  girl  was  present  or  even  cognizant  that  this  marriage  was 
to  be  contracted  on  her  behalf.  The  offence  of  abetment  and  its  definition  is 
to  be  found  in  s.  127  of  the  Indian  Penal  Code,  and  that  section  is  supple- 
mented by  a  definition  of  the  term  ''  abettor ''  in  s.  108 ;  but  both  these  sections 
contemplate  either  the  instigation  or  the  aiding  of  some  person  to  commit  a 
substantive  offence,  or  the  engaging  in  the  conspiracy  on  the  part  of  a  person 
in  the  position  of  the  appellant  with  one  or  more  other  persons.  It  has  been 
pointed  out  by  Mr.  Justice  White  that  there  must  be  either  a  principal  com- 
mitting a  particular  act  or  instigating  to  commit  that  act,  or  there  must  be  some 
other  person  engaged  with  the  appellant  in  abetting  this  act  to  constitute  an 
abetment  under  the  Indian  Penal  Code.  But  nothing  of  the  kind  is  alleged  by 
the  prosecution,  and  therefore,  even  if  the  appellant  should  have  committed  all 
the  acts  imputed  to  him,  he  would  not  be  guilty  of  any  criminal  offence  under 
the  Indian  Penal  Code. 

The  conviction  will  be  set  aside,  and  the  prisoner  released. 

Conviction  set  aside. 


Before  Mr,  Justice  Markby  and  Mr.  Justice  Prinsep. 

1878.  THE  EMPRESS  v.  HARY  DOYAL  KARMOKAR.1 

_  Criminal  Procedure  Code  (Act  X,  of  18^2),  ss.  ig$^  jg^,  2g6 — Discharge  of  accused-^ 

4  OU.  16.  yurisdictioH'-^First  Evidence — Revival  of  Proceedings, 

A  Deputy  Magistrate  having  dismissed  a  case  instituted  under  s.  380  of  the  Penal 
Code  without  taking  certain  evidence  which,  in  his  opinion,  would  have  been  of  little  vaJue, 
the  Magistrate  of  the  District,  on  the  application  of  the  complainant,  took  such  evidence, 
and  committed  the  accused  for  trial  before  the  Sessions  Court. 

Heldf  on  reference  to  the  High  Court,  that,  as  the  words  "  sessions  case  "  in  s.  296  of 
the  Criminal  Procedure  Code  have  reference  only  to  a  case  triable  exclusively  by  a  Court 
of  Session,  the  Magistrate's  action  could  not  be  supported  under  that  section,  but  that  (as 
further  evidence  in  addition  to  that  taken  by  the  Deputy  Magistrate  was  forthcoming)  it 
was  sustainable  on  the  principle  laid  down  m  Empress  v.  Donnelly? 

In  this  case  the  accused  was  charged  with  theft  in  a  dwelling-house  under 
3.  380  of  the  Penal  Code,  an  offence  triable  by  any  Magistrate.  The  Deputy 
Magistrate  who  tried  the  case  discharged  the  accused  under  s.  195  of  the  Code 
of  Criminal  Procedure,  omitting,  however,  to  take  the  evidence  of  the  prose- 
cutor's mother,  a  material  witness,  presumably  because  she  was  reputed  to  be 
of  weak  intellect.     On  the  application  of  the  complainant,  the  Magistrate  of  the 

1  Criminal  Reference,  No.  938  of  1878,  by  C.  B.  Garrett,  Esq.,  Sessions  Judge  of  Dacca, 
dated  the  28th  June  1878. 

>  I.  L.  R.,  2  Cal  405,  see  p.  412. 
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District  sent  for  and  examined  this  witness,  and  ultimately  committed  the  ac-        1878. 
cused  for  trial  before  the  Sessions  Court,  overruling  the  plea  of  want  of  juris- 
diction raised  by  the  accused,  on  the  ground  that  the  offence  with  which  the 
accused  was  charged  being  triable  by  the  Court  of  Session  as  well  as  by  a  Ma- 
gistrate, the  Court,  under  s.  296  of  the  Criminal  Procedure  Code,  had  jurisdic-  Hary  Doyal 
tion  to  commit  the  case  for  trial.    The  Sessions  Judge  referred  the  case  to  the   Karmokar, 
High  Court,  and  in  his  letter  of  reference  said  :  "  I  think  that  in  this  case  the      4  Cal.  16. 
Magistrate's  order  is  contrary  to  the  law  as  at  present  settled.     The  offence  for 
which  the  prisoner  was  tried  was  theft  under  s.  380  of  the  Indian  Penal  Code,  and 
this  not  being  an  offence  exclusively  triable  by  the  Court  of  Session,  the  Magis- 
trate had  not  the  power  to  commit." 

Markby,  J. — ^The  Deputy  Magistrate,  Moulvie  Abdool  Guffoor,  discharg- 
ed the  accused;  but,  on  the  application  of  the  complainant,  the  Distrift  Magis- 
trate has  committed  him  to  the  Court  of  Session,  notwithstanding  that  objection 
to  his  jurisdiction  was  raised.  The  Magistrate  appears  to  have  considered  that 
he  had  jurisdiction,  because,  this  being  a  case  regarding  an  offence  triable  by 
the  Court  of  Session  as  well  as  by  a  Magistrate,  he  could  aft  under  s.  296  of 
the  Code  of  Criminal  Procedure. 

The  Sessions  Judge  has  referred  the  case  to  have  this  commitment  set  aside 
as  illegal. 

The  grounds  on  which  the  Magistrate  held  that  he  could  re-open  this  case 
are  bad,  as  it  has  been  held  that  the  term  *'  sessions  case"  in  s.  296  means  a 
case  triable  exclusively  by  the  Court  of  Session.  But  we  think  that  the  com- 
mitment should  be  maintained  on  another  ground. 

The  Deputy  Magistrate  discharged  the  accused  without  examining  the 
principal  witness  in  the  case,  the  woman  who  was  alone  present  in  the  house 
when  it  was  robbed,  because,  as  the  Sessions  Judge  expresses  it,  "  she  was 
reported  not  overstrong  in  the  head."  The  Deputy  Magistrate's  order  was, 
therefore,  bad;  and,  under  the  rule  laid  down  in  the  case  oi Empress  v.  Don- 
nelly} the  Distrift  Magistrate  was  competent  to  revive  the  proceedings,  further 
evidence  being  available. 

We,  therefore,  decline  to  interfere. 


Before  Mr,  Justice  AinsUe  and  Mr,  Justice  Broughton, 

Thi  EMPRESS  V,  ABDOOL  KARIM ;  and  The  EMPRESS  v.  GOLAM 

MAHOMED.2 

Summary  Procedure — Unlawful  Assembly  armed  with  a  deadly  weapons-Indian 
Penal  Code,  ss.  143,  144, 

No  Magistrate  is  entitled  to  split  up  an  offence  into  its  component  parts  for  the  pur- 
wst  of  giving  hiniself  summary  jurisdiction.  If  a  charge  of  an  offence  not  triable  summart- 
vf  is  laid andsworn  to,  the  Magistrate  must  proceed  with  the  case  accordingly,  unless  he 
ii  at  the  outset  in  a  position  to  show  from  the  deposition  of  the  complainant  that  the  cir- 
cumstances of  aggravation  are  really  mere  exaggeration  and  not  to  be  believed.  There- 
fore, a  Magistrate,  when  he  has  before  him  a  person  charged  with  havinsr  been  armed  with 
t  deMlly  weapon  while  a  member  of  an  unlawful  assembly,  is  not  at  liberty  to  disregard 
dut  part  of  tbecharge  which  charges  the  prisoner  with  having  been  armed  with  a  deadly 

*  L  L.  R.,  2  Cal.  405,  see  p.  412. 

'  Criminal  Reference,  No.  482  of  1878,  from  an  order  of  J.  F.  Browne,  Esq,,  Officiating 
Judge  of  Zilla  Patna,  dated  the  29th  May  1878. 


1878. 
June  6. 

4  Cal.  18. 
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weapon,  and  ao  to  give  kimaelf  juriadictton  to  tty  the  case  summarily,  and  then,  by  inflict- 
.  ing  a  seateace  of  imprisonment  not  exceeding  three  months,  to  deprive  the  prisoner  of  his 
right  of  appeal. 

The  prisoners  in  this  case  had  been  charged  before  a  Deputy  Magistrate 
with  the  offence  of  having  been  members  of  an  illegal  assembly,  and  there  was 
evdence,  which,  if  true,  showed  that  they  had  at  the  time  been  armed  with 
swords ;  and  were,  therefore,  punishable  under  s.  144  of  the  Indian  Penal  Code. 
The  Deputy  Magistrate  chose  to  disregard  that  portion  of  the  evidence  which 
made  the  offence  with  which  the  prisoners  were  charged  an  offence  punishable 
under  s.  144  of  the  Indian  Penal  Code ;  and,  treating  the  charge  as  one  under 
s.  143,  tried  and  convicted  them  summarily,  and  sentenced  them  to  terms  of 
imprisonment  not  exceeding  three  months  each. 

Ob  the  proceedings  of  the  Deputy  Magistrate  being  brought  to  the  notice 
ol  the  Officiating  Sessions  Judge  of  Patna,  he  submitted  the  record  for  the  orders 
of  the  High  Court,  addressing  at  the  same  time  a  letter  to  the  Registrar  oi  the 
High  Court,  of  which  the  following  is  an  extrad : — 

''  It  seems  to  me  quite  clear  that  the  Deputy  Magistrate  had  no  right  to 
take  the  case  up  summarily,  as  it  was  alleged  that  the  members  of  the  alleged 
illegal  assembly  were  armed.  This  being  so,  the  offence  was  one  under  s.  1 44, 
and  not  under  s.  143.  In  the  same  way,  Gholam  Mahomed,  who  is  charged 
with  hiring  persons  to  join  an  unlawful  assembly,  was  punishable,  if  the  mem- 
bers of  the  assembly  were  armed,  under  the  provisions  of  s.  144,  and  therefore 
pQuld  not  be  tried  summarily. 

Mr.  M,  L.  Sandel,  for  the  petitioners,  contended  that  the  petitioners  had 
been  injured  by  the  course  adopted  by  the  Deputy  Magistrate,  who  ought  to  have 
framed  a  charge  against  them  under  s.  144  of  the  Penal  Code.  By  charging 
them  under  s.  143,  and  sentencing  them  to  short  periods  of  imprisonment,  he 
had  deprived  them  of  their  right  of  appeal. 

AiNsw?,  J.  (Broughton,  J.,  concurring). — S.  274  of  the  Code  of  Crimioal 
Procedure  takes  away  the  right  of  appealing  from  persons  convicted  by  Ma- 
gistrates of  the  first  class  exercising  summary  jurisdiction  when  the  sentence  is 
one  of  imprisonment  not  exceeding  a  term  of  three  months.  Therefore,  in  the 
present  case,  the  convicted  persons,  who  have  been  sentenced  to  a  term  of  im- 
prisonment not  exceeding  three  months,  are  deprived  of  the  right  of  appeal  on 
5ie  facts,  if  the  Deputy  Magistrate  was  right  in  trying  the  case  summarily. 

The  Deputy  Magistrate  seems  to  think  that  the  fad  that  he  had  not  the 
police^papers  at  die  time  that  the  prisoners  were  put  on  their  trial  entitled  him 
to  deal  with  the  case  on  the  verbal  statement  of  a  Court  sub-inspector.  But,  on 
looking  at  the  record,  it  appears  that  the  very  first  witness  for  the  prosecution 
states  distinctly  that  there  were  two  persons  who  appear  to  have  been  the  leaders 
of  die  unlawful  assembly  (if  the  evidence  of  this  witness  is  to  be  believed)  armed 
with  swords.  It  is  quite  clear  that  the  Deputy  Magistrate  should  have  looked 
to  the  sworn  evidence  before  him,  and  not  to  any  verbal  statement  of  a  Court 
sub-inspector,  for  the  purpose  of  determining  how  the  trial  was  to  be  conducted  ; 
and  when  he  found  that  the  charge  actually  made  before  him  was  a  charge 
which  would  not  fall  under  any  section  of  the  Penal  Code  admitting  summary 
trials,  the  proceedings  should  have  been  framed  as  in  ordinary  trials.  If  this 
conviction  had  been  recorded  under  s.  144,  the  accused  would  have  had  a  right 
of  appeal. 

This  Court  has  frequently  laid  down  that  no  Magistrate  is  entitled  to  split 
up  an  offence  into  its  conq>onent  parts  for  the  purpose  of  giving  hipig^U  sim- 
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nuury  jviddtotioii.    K  a  charge  kA  an  o&acd  not  triable  suimnarily  is  laid  and 
sworn  to,  the  Magistrate  mast  proceed  with  the  case  accordingly^  unless  he  is  - 
at  the  outset  in  a  position  to  show,  from  the  deposition  of  the  complainant,  that 
the  circumstaiices  of  aggravation  are  really  mere  exaggeration,  and  not  to  be 
beheved. 

As  the  Deputy  Magistrate  was  bound  to  treat  this  case  as  a  charge  under 
s.  144,  it  follows,  from  the  construction  that  has  been  put  on  the  34th  section 
of  the  Criminal  Proceduie  Code,  that  we  are  bound  to  hold  his  proceedings 
void. 

All  these  proceedings  must,  therefore,  be  quashed,  and  the  Deputy  Magis- 
tnte  must  try  the  prisoners  de  novo. 

The  same  order  will  be  made  in  the  case  di  Golam  Mahomed. 

Proceedings  quashed. 


iSySf 


Empress 
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Before  Mr.  Justice  Ainslie  and  Mr.  Justice  Sroughton. 

U  THE  MATTER  OF  THE  PETITION  OF  HURRO  SOONDERY  CHOWDHRAIN 

(Petitioner).^ 

Parda^nashin  Female-^Right  to  b^  examined  on  Commission-^Procedure  on  Exa* 
mtTtation — Mode  in  which  a  Magistrate  should  show  cause  against  a  Rule, 

A  parda-nashin  woman  summoned  as  a  witness  in  a  criminal  case  has  a  ri^bt  to  be 
pted  from  personal  attendance  at  Court,  and  to  be  examined  on  commission. 


When  a  Magistrate  wishes  to  show  cause  against  a  rule  issued  by  the  High  Court, 
tbe  proper  course  for  him  to  adopt  is  to  apply  to  the  Legal  Remembrancer  to  cause  an 
appearance  to  be  made  for  him  in  Court,  and  not  to  address  the  Registrar  by  letter. 

In  this  case  the  petitioner,  Hurro  Soondery  Chowdhrain,  was  summoned 
by  the  Magistrate  of  Mymensing  to  attend  at  his  Court  on  the  7th  of  June,  and 
give  evidence  for  the  prosecution  at  a  trial  in  which  her  son  and  five  others  were 
the  person?)  accused.  The  petitioner,  on  the  30th  of  May,  applied  to  the  Magis- 
trate to  be  excused  from  personal  attendance,  on  the  ground  of  being  a  parda- 
nashin.  She  further  stated  that  she  had  no  personal  knowledge  of  the  matters 
about  to  be  enquired  into,  and  prayed  that,  should  her  evidence  be  deemed 
essentia],  it  might  be  taken  on  commission,  and  not  in  open  Court.  The  order 
of  the  Mai^istrate  on  this  application  was — "  The  evidence  of  Hurro  Soondery 
Chowdhrain  appears,  on  the  sworn  information  of  th^  police,  to  be  of  the  first 
importance,  and  her  attendance  cannot  be  dispensed  with.'' 

From  this  order  the  petitioner  appealed  to  the  High  Court,  which,  on  the 
1 2th  of  June,  made  an  order  directing  the  Magistrate  to  issue  a  commission  for 
the  examination  of  Hurro  Soondery  Chowdhrain,  at  the  same  time  giving  him 
leave  to  abstain  from  doing  so,  and  to  show  cause  why  the  order  should  not  be 
withdrawn.  The  Magistrate,  instead  of  applying  to  the  Legal  Remembmncer 
to  cause  an  appearance  to  be  made  for  him  in  Court,  addressed  a  letter  to  the 
Regbtrar  of  the  High  Court,  which  was  as  follows : — 

"  Sir, — I  beg  to  acknowledge  receipt  of  the  orders  of  the  High  Court,  No. 
84i,dated  i  ath  instant, and  to  request  that  the  Court  may  be  pleased  to  withdraw 
its  direction  for  the  examination  of  Sreemutty  Hurro  Soondery  Chowdhrain  on 
commission,  for  the  following  reasons  : — 

*'  In  the  case  against  Mobim  Chunder  Rai  Chowdhri,  petitioner,  his  mother 
will  be  wanted  as  a  witness;  but,  as  the  precise  nature  of  the  falsehoods  that  may 

1  Criminal  Reference,  No.  105  of  1878,  from  an  order  of  K.  H.  Pawsey,  Esq.,  Magis- 
tnte  of  If  jaoeBSifig,  dalo4  the  17th  June  1878. 


1878. 
June  24. 

4Cal.  ao. 
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have  to  be  exposed  is  not  known  to  me,  I  cannot  frame  a  series  of  qnestions 

which  will  extort  the  whole  truth. 

MATTBR  OF  "  ^^  ^^  ^"^  untiue  allegation  that,  in  the  absence  of  her  son,  petitioner  had 

TH"  Petition  "^  ^^^^  in  the  management  of  the  affairs  of  the  estate ;  and  I  am  in  posses- 
H  Ro  ^^^^  ^^  certain  letters  purporting  to  have  been  written  at  the  dictation  of  peti-* 
tioner,  and  undoubtedly  written  by  the  naib  at  her  residence.  In  some  cases 
these  letters  contain  her  specific  directions  for  collection,  payment,  and  opera- 
tions of  lattials  or  club-men,  and  for  the  commission  of  affrays  on  her  son's 
behalf. 

"  In  order  to  determine  the  full  responsibility  of  the  zemindars  in  these 
matters,  the  examination  of  Hurro  Soondery  Chowdhrain  will,  I  think,  now 
appear  to  the  Court  to  be  necessary. 

"  Further,  as  the  petitioner  is  likely  to  persevere  in  avoiding  attendance 
here,  I  would  beg  the  favour  of  the  Judges  of  the  High  Court  having  her  bound 
down  in  substantial  bail  to  appear  within  fifteen  days  before  me.'* 

On  the  24th  of  June  1878,  the  Advocate-General  (the  Hon'ble  G.  C.  Paul) 
appeared  for  the  petitioner,  and  submitted  that  the  letter  addressed  by  the  Magis- 
trate to  the  Registrar  could  not  properly  be  taken  into  consideration  by  the  Court 
on  disposing  of  the  rule  ;  and,  further,  that,  even  if  the  statements  in  the  letter 
were  accepted,  they  afforded  no  reason  for  discharging  the  rule. 

The  judgment  of  the  Court  was  delivered  by 

AiNSLiE,  J.  (Broughton,  J.,  concurring). — On  the  12th  of  this  month  we 
made  an  order  directing  the  Magistrate  to  issue  a  commission  for  the  exami- 
nation of  Hurro  Soondery  Chowdhrain,  at  the  same  time  giving  him  leave  to 
show  cause  why  the  order  should  not  be  withdrawn. 

The  Alagistrate  has  now  sent  up  a  letter  addressed  to  the  Registrar  of  this 
Court.  This  is  not  the  proper  form  in  which  he  ought  to  have  shown  cause. 
If  he  wished  to  show  cause,  he  should  have  applied  to  the  Legal  Remembran- 
cer to  cause  an  appearance  to  be  made  for  him  in  Court. 

We  might  deal  with  this  matter  as  if  the  Magistrate  had  not  made  any 
appearance  at  all,  but  we  think  it  better,  under  the  circumstances,  to  dispose 
of  the  rule  on  its  merits. 

The  reasons  assigned  by  the  Magistrate  in  his  letter  appear  to  us  to  be 
wholly  insufficient.  It  may  be  that  this  lady,  as  well  as  any  other  person  under 
examination,  may  make  statements  which  are  not  wholly  true ;  but  the  Magis- 
trate can  guard  against  that  by  deputing  some  person  thoroughly  instructed 
for  the  purpose  of  examining  on  any  fresh  matters  that  may  arise  on  her  an- 
swers to  written  interrogatories,  if  it  is  necessary  in  the  case  to  issue  written 
interrogatories  at  all.  At  any  rate,  we  cannot  assume  beforehand  that  the  witness 
will  make  false  statements. 

There  is  in  the  letter  of  the  Magistrate  some  indication  that  an  attempt 
was  to  be  made  to  make  the  witness  criminate  herself  by  her  answer.  This 
ought  not  to  be  done,  and  is  a  further  reason  for  directing  that  she  should  be 
examined  by  commission,  in  order  that  what  she  may  give  may  be  carefully 
weighed  by  her,  and  not  given  without  full  consideration. 

The  rule  is  made  absolute. 

Rule  made  absolute. 
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Before  Mr,  Justice  Markhy  and  Mr,  Justice  Prinsep. 

Ik  the  mattir  of  the  Petition  of  SHIBO  PROSAD  PANDAH  i«j«. 

(Petitioner),^  ^teiv  /a- 


Defamation — Penal  Code^  ss,  52,  4gg  ^Exceptions) — Bona  fides — Practice^^Aci      4  Cal.  124. 
XV III,  of  1862,  ss,  26,  2*j — Evidence  Act  (I,  of  ig*J2),  s,  io$. 

In  all  crimioal  cases  tried  in  the  mofussil  it  is  incumbent  on  the  accused,  since  the 
passing  of  the  Evidence  Act  (I.  of  1872),  to  prove  the  existence  (if  any)  of  circumstances 
which  bring  the  offence  charged  within  the  general  or  special  exceptions  or  pronsoes  co»- 
tained  in  any  part  of  the  Penal  Code  or  in  any  law  defining  such  offence. 

Query  as  to  the  state  of  the  law  in  this  respect  in  the  Presidency-towns. 

In  dealing  with  the  question  of  good  faith,  the  proper  point  to  be  decided  is  not 
whether  the  allegations  put  forward  by  the  accused  in  support  of  the  defamation  are  in 
ssbstanoe  true,  but  whether  he  was  informed  and  had  good  reason  after  due  care  aDd  at* 
tention  to  believe  that  such  allegations  were  true. 

Makkbv,  J. — Although  ss.  235  and  237  of  A6t  XXV.  of  1861  have  been  repealed,  it; 
nay  still  be  interred  from  illus.  (a),  s.  439  of  the  present  Criminal  Procedure  Code,  that  it 
is  unnecessary  specifically  to  allege  in  a  charge  the  absence  of  all  general  and  some  at  least 
of  the  other  exceptions  mentioned  in  the  Penal  Code.  The  operation  of  the  illustration, 
however,  b  strictly  confined  to  the  statement  of  the  offence  in  the  charge. 

One  Shibo  Prosad  Pandah  was  convicted  and  sentenced  to  simple  impri- 
soDment  for  two  months  by  the  Joint-Magistrate  of  Balasore,  under  s.  500  of  the 
Indian  Penal  Code,  for  defamation  contained  in  a  petition  presented  to  that  Ma- 
gistrate, in  which  he  stated  that  one  Harnarain  was  preparing  to  bring  false 
charges  against  him.  The  Magistrate  found  that  the  evidence  of  the  defend- 
ant's witnesses,  who  stated  they  had  overheard  Harnarain  discussing  with  others 
the  possibility  of  getting  up  a  false  case,  was  entirely  false ;  and  that  Shlbo  Pan- 
dah had  not  acted  *'  in  good  faith,''  so  as  to  bring  himself  within  the  exceptions 
of  s.  499  of  the  Penal  Code,  when  he  filed  the  petition. 

This  sentence  was  confirmed  on  appeal  by  the  Officiating  Sessions  Judge. 

An  application  was  then  made  to  the  High  Court  to  set  aside  the  order  of 
the  OfiSciating  Sessions  Judge. 

Mr.  Branson  and  Baboo  Mohindro  Lall  Mitter  for  the  prisoner. — It  has 
been  amply  proved  by  several  witnesses  that  they  overheard  the  prosecutor  was 
about  to  bring  false  charges  against  Shibo,  and  therefore  the  petition  filed  (the 
basis  of  this  chai^  of  defamation)  is  a  true  one,  and  comes  under  the  exceptions 
of  s.  499.  Ad  XVIII.  of  1862,  s.  27,  clearly  lays  down  that  bona  fides  is  to  be 
pRsiraned  unless  the  contrary  appear. 

Judgments  of  the  Court  were  delivered  by 

Markby,  J. — ^The  defendant  in  this  case  has  been  convicted  and  sentenced 
tOfliai|>te  imprisonment  for  two  months  by  the  Joint-Magistrate  of  Balasore  under 
s.  500  of  the  Penal  Code  of  defamation,  and  he  has  applied  to  us  to  set  aside  the 
conviction  and  sentence  as  illegal.  The  defamation  charged  is  contained  in  a 
petition  to  the  Magistrate  of  Balasore,  in  which  the  defendant  stated  that  Harna- 
rain Mohapattur  and  others  were  preparing  to  bring  false  charges  against  him, 
aad  it  was  upon  Harnarain  Mohapattur's  complaint  that  the  allegations  in  this 
Mition  were  injurious  to  his  character  that  these  proceedings  were  instituted. 
The  defendant  at  the  trial  tried  to  prove  that  the  allegations  in  the  petition  were 

'Crimioa]  Motion,  No.  56  of  1878,  against  an  order  of  P.  Dickens^  Esq,,  Officiating 
SetMon  Jo^  of  Cuttack,  dated  the  16th  March  1878. 

I.  L.  R.,  Cal.  21. 
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1878.       trae>.  and  he  called  several  persons  who  swore  that  they  had  beard  conversations 
'  between  Harnarain  Mohapattur  and  other  persons  in  which  Harnarain  Moha- 

IN  THB       pattur  had  expressed  his  intention  of  getting  up  false  charges  againstlhe  defend- 
MATTBR  OF   j^j^j^  ^^^  jjjgy  had  reported  these  conversations  to  the  defendant.     The  Joint- 
THB  Petition  Magistrate  convicted  the  defendant,  but  he  does  not  state  clearly  in  his  judg- 
ot  Shibo     ment  whether  he  disbelieves  the  witnesses  when  they  state  that  they  told  the  de- 
Prosad      fendant  these  conversations  took  place,  or  only  when  they  state  that  these  con- 
Pandah,     versations  did  in  fact  take  place ;  but  he  finds  that  the  defendant  did  not  act  with 
4Cal.  I34.    good  faith  when  he  filed  the  petition.     The  Sessions  Judge  seems  to  consider 
diat  the  only  question  is  whether  the  defendant  acted  in  good  faith  when  he  pre- 
sented the  petition ;  upon  this  point  he  considers  what  he  has  called ''  the  English 
practice"  more  consistent  with  logic  and  the  principles  of  criminal  jurisprudence, 
but  thinks  that  he  is  barred  by  a  judgment  in  a  case  decided  by  Phear  and  E, 
Jackson,  ]],}  from  following  the  English  practice.     I  presume  that  what  the 
Judge  means  by  "the  English  practice"  is  a  presumption  that  the  defendant 
acted  bond  fide  until  the  contrar}  is  proved.    I  do  not  think  that  any  Judge,  with 
a  reasonable  amount  of  common  sense,  and  apart  from  any  special  statutory  pro- 
visions, would  doubt  as  to  what  course  he  ought  to  pursue  in  such  a  case.    The 
course  taken  by  the  defendant  was,  if  not  a  very  unusual  one,  at  least  one  which 
is  not  warranted  by  the  law.    The  imputation  made  was  a  very  serious  one,  and 
it  was  made  in  a  very  public  manner.    When,  therefore,  the  complainant  denied 
upon  his  own  oath  or  by  credible  witnesses  that  the  imputation  was  true,  itwould, 
I  think,  be  proper  to  call  upon  the  defendant  to  show  that  he  had  some  reason- 
able ground  for  making  the  imputation,  either  by  showing  that  the  imputation 
was  true,  or  that,  if  false,  he  had  reasonable  ground  for  believing  it  was  true, 
looking  to  the  source  from  which  the  information  was  obtained.    But  the  matter 
has  been  dealt  with  by  the  legislature  and  by  provisions  which  are  by  no  means 
altogether  easy  to  comprehend. 

The  Penal  Code  contains  a  chapter  relating  to  what  are  called  general  ex- 
ceptions, such  as  mistake,  infancy,  lunacy,  intoxication,  consent,  the  right  of 
private  defence,  and  so  forth.  Certain  sections  of  the  Code  also  contain  excep- 
tions, some  of  which  modify  the  definition  of  the  crime,  and  others  modify  the 
punishment  or  show  that  it  is  not  applicable. 

The  first  Code  of  Criminal  Procedure  provided  (s.  235)  that  it  should  not  be 
necessary  in  a  charge  to  allege  circumstances  showing  that  the  case  did  not 
come  within  any  of  these  general  exceptions;  also  that  it  should  not  be  neces- 
sary to  allege,  even  generally,  that  the  case  did  not  come  within  those  excep- 
tions, but  that  every  charge  was  to  be  understood  to  assume  the  absence  of  all 
such  circumstances.  By  s.  237,  "  when  the  section  referred  to  in  the  charge 
contains  an  exception  not  being  one  of  such  general  exceptions,  the  charge 
shall  not  be  understood  to  assume  the  absence  of  circumstances  constituting 
such  exception  so  contained  in  the  section,  without  a  distinct  denial  of  the  exist- 
ence of  such  circumstances."  These  provisions,  it  will  be  observed,  in  terms 
contain  rules  of  pleading  only.  Whether  they  would  in  any  way  affect  the 
evidence  to  be  adduced  in  support  of  the  charge  is  a  question  of  difiiculty. 
Subsequently  Ad  XVIII.  of  1862  was  passed,  which  provides  by  s.  26  "  that 
absence  of  circumstances  bringing  the  case  within  the  general  exceptions  under 
the  Penal  Code  need  not  be  alleged,  but  proof  of  their  non-existence  may  t>e 
given  by  prosecutor  if  accused  give  evidence  of  their  existence."  S.  2j  pro- 
vides "  that  in  indictments  for  defamation,  where  defence  is  made  under  certain 
exceptions  to  s.  499  of  the  Penal  Code,  good  faith  is  to  be  presumed."    These 

»  14  W.  R.,  Cr.  Rut.,  a;.  " 
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provisions,  it  will  be  observed,  apply  both  to  pleading  and  evidence.  Apparent-        is^s* 
ly  they  were  only  intended  to  apply  to  the  Supreme  Court.     After  this,  Aft  I. 


of  1872,  s.  105,  provided  "that  when  a  person  is  accused  of  any  offence,  the       iwTHt 
burden  of  proving  the  existence  of  circumstances  bringing  the  case  within  any    matter  of 
oi  the  general  exceptions  in  the  Indian  Penal  Code,  or  within  any  special  ex-  THEPBTirioif 
ception  or  proviso  contained  in  any  other  part  of  the  same  Code,  or  in  any  law     op  Shibo 
defining  the  offence,  is  upon  him,  and  the  Court  shall  presume  the  absence  of      Prosad 
such  circumstances."    The  former  Code  of  Criminal  Procedure  containing  the     Pandah, 
provisions  above-mentioned  has  been  repealed,  and  the  new  Code  of  Crimi-    4Cal.  114. 
nal  Procedure  does  not  contain  any  analogous  provisions ;  but  from  s.  439, 
ilhs.  (a),  it  may  be  inferred  that  the  absence  of  all  general  exceptions  is  to  be 
assumed  as  before  without  allegation,  and  that  the  averment  of  the  absence  also 
of  some  other  exceptions  is  to  be  assumed  ;  but  whether  this  applies  to  all  ex- 
ceptions, is  not  clearly  stated.     It  affects,  however,  only  the  statement  of  the 
offence  in  the  charge,  and  the  rule  of  evidence  must,  I  conceive,  in  the  Mo- 
fussil  Coarts,  be  governed  entirely  by  Aft  I.  of  1872,  s.  105.    At  first  sight, 
therefore,  it  would  seem  that  the  law  upon  this  subject  is  directly  the  reverse 
in  the  Presidency-towns  to  that  which  is  in  the  mofussil,  unless  the  provision 
of  the  Evidence  Aft  override  the  provisions  of  Aft  XVIII.  of  1862,  ss.  26,  27. 
I  should  very  much  doubt  whether  so  sweeping  a  rule  as  is  contained  in  s.  105 
of  the  Evidence  Aft  will  be  found  to  work  well  in  all  cases.     But  in  the  present 
instance  the  law  in  the  Mofussil  Courts  is  apparently  that  which  common  sense 
seems  to  me  to  teach — namely,  that  in  a  case  of  this  kind  the  Court  had  a  right 
to  call  upon  the  party  making  the  imputation  to  show  that  he  has  some  reason- 
able ground  for  making  it. 

It  appears  to  me,  however,  that  in  this  case  the  defendant  did  show  reason- 
able grounds  for  making  the  imputation.  He  had  been  long  at  enmity  with  Har- 
narain  Mohapattur ;  he  had  been  falsely  accused  in  1868,  and  he  had  left  the 
district ;  subsequently  he  returned  on  an  assurance  from  some  oflficer  of  Govern- 
ment that  he  would  not  be  molested.  He  was  again  falsely  accused  in  January 
of  this  year,  and  there  is  reasonable  ground  for  believing  that  Harnarain  Mo- 
hapanur  was  connected  with  all  these  accusations.  Very  soon  after  the  last  ac- 
cusation, the  defendant  presented  the  petition  which  is  the  foundation  of  these 
procee^lings.  The  defendant  is  probably  a  timid  man,  and  nothing  is  more 
Bkcly  than  that  these  conversations  were  got  up  expressly  with  the  object  that 
they  might  be  reported  to  him,  and  so  frighten  him  away  again  from  the  neigh- 
bourhood. This  appears  to  me  to  be  the  true  point  of  view  from  which  this  case 
had  to  be  looked  at.  The  Sessions  Judge  seems  to  have  rather  looked  upon 
the  question  before  him  as  one  of  law,  whereas  to  my  mind  it  is  one  purely  of 
bet  In  my  opinion,  the  judgment  of  the  Sessions  Judge  is  erroneous  in  law 
in  that  he  has  not  considered  the  true  question  which  arose  for  his  determina- 
tion, but  I  do  not  think  it  necessary  to  send  the  case  back.  I  have  no  doubt 
whatever  that  the  defendant  ought  to  have  been  acquitted. 

The  conviction  and  sentence  of  the  Joint-Magistrate  will  be  set  aside. 

PuNSEP,  J. — One  Shibo  Prosad  Pandah  appears  to  have  got  involved  in  dis- 
putes with  his  zemindar  and  some  of  his  own  relations,  which  led  to  two  cases 
behig  bronght  against  him  in  the  Criminal  Courts.  These  were  dismissed. 
He  then  presented  a  petition  to  the  Joint-Magistrate  of  Balasore  on  14th  De- 
cember, stating  that  he  had  been  informed,  and  had  good  reason  to  believe, 
that  his  enemies  were  conspiring  together,  and  would  shortly  bring  some  false 
charge  of  a  serious  nature  against  him.  It  does  not  appear  that  this  petition  was 
fled  wiUi  any  intention  except  to  give  general  information  to  the  Magistrate,  ape) 
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iBj9^        it  ^KMiki  therefore  have  been  returned  by  that  officer.    Hamanun  Mohapattur, 
•  a  mnkhtear's  mohurrir,  who  was  one  of  the  persons  named  in  that  petition,  at 


*""*      once  took  advantage  of  his  knowledge  of  the  Penal  Code,  and  brought  a  charge 
uunBR  OF  ^  defamation  under  s.  500.    There  can  be  little  doubt  that  the  petition  does 
n  PBnnoif  primd facie  amount  to  defamation  as  defined  in  s.  499-  The  Magistrate,  in  deal- 
orSsmo    ing  with  this  case,  required  the  accused  to  prove  his  allegation  that  the  imputa* 
'PwwAt>      tions  were  true,  and,  finding  that  he  had  failed  in  this  and  also  to  prove  "  good 
Pahbah,     faith"  so  as  to  bring  himself  within  exceps.  8  and  9  to  s.  499,  the  Magistrate 
4€aLi«4.    convicted  the  accused  and  sentenced  him  to  simple  imprisonment  for  two 
months,  and  to  a  fine  of  Rs.  50,  or,  in  default  of  payment,  to  imprisonment  for 
another  month.    The  Sessions  Judge  of  Cuttack  dismissed  the  appeal,  holding 
that  the  accused  had  failed  to  prove  good  faith  so  as  to  get  the  benefit  of  cr- 
eeps. 8  and  9,  and  agreeing  with  the  Magistrate  in  thinking  the  evidence  of 
the  witnesses  for  the  defence  false. 

Mr.  Branson,  who  appears  before  us  sitting  as  a  Court  of  Revision,  coo- 
tends  that,  as  laid  down  m  Act  XVIII.  of  1862,  s.  27,  "  good  faith  "  should  have 
been  presumed  unless  the  contrary  appeared ;  and  next,  that  neither  the  Magis- 
trate nor  the  Sessions  Judge  had  considered  whether  the  accused  had  been  in- 
formed by  his  witnesses,  persons  of  respectability,  of  this  conspiracy  against  him, 
and  so  had  good  reason  for  believing  that  information ;  but  that  they  had  rather 
only  considered  whether  these  witnesses  had  themselves  heard  the  use  of  threats 
of  injury  to  the  accused.  In  order  to  understand  rightly  the  first  objection,  it 
is  necessary  to  consider  the  course  of  legislation.  The  Penal  Code  (Act  XLV. 
of  i860)  has  since  ist  January  1861  been  law  throughout  British  India,  and  ap- 
plies equally  to  Presidency-towns  within  the  jurisdiction  of  the  Sjipreme  Courts 
or  of  the  High  Courts  in  their  Original  Criminal  Jurisdiction  as  to  Mofussil 
Courts  without  that  jurisdiction.  At  the  same  time  Act  XXV.  of  1 86 1  prescribed 
a  Criminal  Procedure  for  all  Courts  except  those  in  Presidency-towns. 

The  Penal  Code  contained  a  chapter  of  general  exceptions  .to  offences 
(Ch.  IV.),  and  for  certain  offences  (one  of  which  is  defamation)  special  ex- 
ceptions were  provided.  The  Code  of  Criminal  Procedure  made  special  pro- 
visions for  these  exceptions  and  the  burden  of  proof  to  establish  any  of  them. 
The  effect  of  ss.  235  and  236  was,  that  it  was  for  an  accused  person  to  establish 
the  existence  of  any  of  the  general  exceptions;  while  s.  237  provided  that,  if  the 
charge  denied  the  existence  of  any  of  the  special  exceptions  to  an  offence,  the 
absence  of  circumstances  constituting  such  exception  was  to  be  assumed.  This 
was  the  state  of  the  law  without  the  Presidency-towns  until  the  Evidence  Act  I. 
of  1872  and  the  Code  of  Criminal  Procedure  of  1872  were  passed,  when  ss.  235 
and  237  were  repealed  with  the  rest  of  that  Code,  and  in  their  place  s.  105  of 
the  Evidence  Act  was  enacted,  which  threw  the  burden  of  proof  on  the  accused 
to  prove  the  existence  of  any  general  or  special  exception.  Act  XVIII.  of  1 862, 
which  came  in  force  on  i  st  May  of  that  year,  laid  down  the  procedure  on  several 
points  for  High  Courts  in  the  exercise  of  original  criminal  jurisdiction,  and  s. 
26  of  that  Act  laid  down  a  rule  similar  to  that  contained  in  ss.  235  and  237  of 
the  Code  of  Criminal  Procedure  of  1 86 1 .  But  s.  27  declared  that,  "  on  proving 
the  existence  of  circumstances  to  a  defence  under  the  2nd,  3rd,  5th,  6th,  7th, 
8th,  i9th,  or  loth  exception  to  s.  499  of  the  Indian  Penal  Code,  good  faith  shall 
be  presumed,  unless  the  contrary  appears."  It  is  remarkable  that,  though  the 
gi«ftterportioB<rf  Act  XVIII.  of  1862  was  repealed  by  Act  X.ofi875,andthough 
8.  26  of  Act  XVIII.  is  identical  with  s.  105  of  the  Evidence  Act  of  1872,  both 
M.  a6  and  27  stiU  remain  law.  Act  XVIII.  of  1862  was  passed,  so  its  preamble 
sets  forth,  pending  the  preparation  of  the  Co4e  of  CrimW  Procedure  for  Her 
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Majesty's  Supreme  Courts  of  Judicature,  and  it  therefore  applies  only  to  such 
Courts.  The  provision  contained  in  s.  27  does  not  extend  to  Mofussil  Courts, 
and  I  am  not  prepared  to  concede  that  what  is  expressed  law  for  one  set  of  Courts 
must  necessarily  be  the  law  for  another  set.     For  some  reason  or  other,  the  legis- 


1878. 


In  thb 

MATTER  01 

lature  thoeght  proper  to  make  this  provision  for  the  Supreme  Courts,  or  what  are  "^"^  Petition 
now  the  High  Courts,  in  the  exercise  of  their  original  criminal  jurisdiction ;  but     o'  Shibo 
U  is  clear  that  this  is  not  the  law  elsewhere  in  British  India.     I  observe  that  this      PaosAD 
has  been  so  held  by  the  Bombay  High  Court  in  the  case  of  Reg.  v.  Kikdbhai     Pamdah, 
Parbhadas^  4  Cal.  124. 

The  question  then  remains,  has  the  accused  shown  that  he  acted  with  good 
faith  (that  is  to  say,  with  due  care  or  attention  to  s.  52,  Penal  Code)  in  making 
that  petition  to  the  Magistrate  ?  It  appears  to  me  that  this  point  has  not  been 
properly  tried  either  by  the  Magistrate  or  by  the  Sessions  Judge  on  appeal.  The 
Magistrate  confined  his  attention  to  determining  whether  the  allegation  of  con- 
spiracy was  true,  instead  of  finding  whether  the  accused  was  told  of  it  by  his  wit- 
BMses,  and  consequently  had  good  reason  to  believe  that  it  was  true,  unless  we 
are  to  imdeiBtand  from  his  judgment  that,  because  the  Magistrate  did  not  beheve 
the  statements  of  the  witnesses  as  to  the  existence  of  the  conspiracy,  the  accus- 
ed could  have  no  sufficient  reason  for  believing  them,  and  therefore  that  he  did 
Bot  act  on  good  faith,  i>.,  with  due  care  and  attention,  in  believing  the  mode  of 
those  persons'  statements.  I  do  not  think  that  I  should  be  justified  in  placing 
this  construction  on  the  Magistrate's  judgment.  The  Sessions  Judge  seems  to 
have  indulged  himself  in  theoretical  speculations,  instead  of  applying  himself  to 
a  consideration  of  pure  questions  of  fact ;  and  at  the  conclusion  of  his  judgment 
be  briefly  endorses  the  conclusions  of  the  Magistrate.  For  these  reasons  I  am 
of  opittfOB  that  the  conviction  and  sentence  as  they  stand  cannot  be  maintained, 
and  that  the  real  question  at  issue  has  never  been  tried ;  but  I  do  not  think  that 
it  is  necessary  that  this  trial  should  be  continued,  since  the  facts  seem  to  me  to 
show  that  the  accused,  a  comparatively  ignorant  and  timid  man,  has  been  much 
harassed  by  the  complainant  in  this  case,  a  mukhtear's  clerk,  and  others  of  supe- 
rior intelligence  and  knowledge  of  the  law,  and.  though  he  would  seem  to  have 
acted  in  a  somewhat  unusual  manner  in  presenting  this  petition  to  the  Magis- 
trate, I  have  little  doubt  that  he  acted  with  a  desire  to  protect  himself  by  an  ap- 
peal to  the  Magistrate,  rather  than  to  injure  others ;  and  I  would  remark  that 
the  Magistrate  would  have  acted  more  properly  had  he  refused  to  take  the  peti- 
tion which  has  given  rise  to  the  present  proceedings. 

I  therefore  agree  in  setting  aside  the  conviction  and  sentence. 

Conviction  set  aside. 

I9B0111.  H.  C.  Itep.45i- 
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PRIVY  COUNCIL.! 
1878.  The  empress  v.  BURAH  and  another. 

MayjS,  16, 

&  June  5.  CO"  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 


4  Cal.  172.  Jurisdiction  of  High  Courts — Legislative  Power  of  the  Governor*General  in  Coun^ 
cil — Delegation — Conditional  Legislation — 24  &  2$  Vic,  c.  104 — Act  XXll, 
of  i86gt  s,  9. 

By  the  terms  of  the  Act  24  &  25  Vic,  c.  104,  the  exercise  of  jurisdiction  in  any  part 
of  Her  Majesty's  Indian  territories  by  the  High  Courts  was  meant  to  be  subject  to,  and 
not  exclusive  of,  the  general  legislative  power  of  the  Governor-General  in  Council. 

An  exercise  of  legislative  authority  by  the  Governor-General  in  Council,  whereby  any 
place  or  territory  is  removed  from  the  jurisdiction  of  the  High  Courts,  is  one  expressly 
contemplated  by  the  Stat.  24  &  25  Vic.,  c.  104,  and  by  the  Letters  Patent  issued  under  that 
Statute. 

By  the  9th  section  of  Act  XXII.  of  1869,  passed  by  the  Governor-General  of  India 
in  Council,  the  Lieutenant-Governor  of  Bengal  was  empowered,  from  time  to  time,  to  ex-' 
tend,  mutatis  mutandis,  to  the  Jaintia,  Naga,  and  Khasia  Hills,  the  provisions  contained 
in  other  sections  of  the  Act,  whereby  the  administration  of  civil  and  criminal  justice  with- 
in the  district  called  the  Garo  Hills  was,  from  a  date  to  be  fixed  by  the  said  Lieutenant- 
Governor,  to  be  withdrawn  from  the  jurisdiction  of  the  Courts  of  civil  and  criminal  judi- 
cature constituted  by  the  Regulations  of  the  Bengal  Code  and  the  Acts  of  the  Legislature 
of  British  India,  and  to  be  vested  in  such  officers  as  the  Lieutenant-Governor  might  ap- 
point. Held  by  a  majority  of  the  Calcutta  High  Court  that,  as  the  Indian  Legislature  was 
to  be  regarded  as  an  agent  or  delegate,  acting  under  a  mandate  from  the  Imperial  Parlia- 
ment, which  must  in  all  cases  be  executed  directly  by  itself,  the  above  provisions,  purport- 
ing to  authorize  the  Lieutenant-Governor  of  Bengal  to  extend  Act  XXII.  of  18&)  to  the 
Jaintia,  Naga,  and  Khasi  Hills,  since  they  involved  a  delegation  of  legislative  power,  were 
void  and  of  no  effect.  Held,  by  the  Judicial  Committee  of  the  Privy  Council,  that  the  deci- 
sion of  the  majority  of  the  High  Court  was  erroneous,  and  rested  on  a  mistaken  view  o£ 
th^  powers  of  the  Indian  Legislature.  That  Legislature  has  powers  expressly  limited  by 
the  Act  of  the  Parliament  which  created  it,  but  has,  when  acting  within  those  limits, 
plenary  powers  of  legislation  as  large  and  of  the  same  nature  as  those  of  Parliament  itself. 

When  plenary  powers  of  legislation  exist  as  to  particular  subjects,  whether  in  an  Im- 
perial or  Provincial  Legislature,  they  ma>  be  well  exercised  either  absolutely  or  condi- 
tionallv.  Lejrislation,  conditional  on  the  use  of  particular  powers,  or  on  the  exercise  of  a 
limitea  discretion,  entrusted  by  the  Legislature  to  persons  in  whom  it  places  confidence, 
is  not  uncommon,  and,  in  many  circumstances,  may  be  highly  convenient. 

This  was  an  appeal  from  a  decision  of  a  Full  Bench  of  the  High  Court, 
which  will  be  found  reported  at  pp.  63 — 145  of  the  3rd  volume  of  the  Indian 
Law  Reports,  Calcutta  Series. 

Sir  7.  Stephen,  Q.C.,  and  Mr.  Graham,  for  the  appellant,  argued  against 
the  decision  of  the  High  Court,  contending  that  the  Governor-General  in  Coun- 
cil had  full  legislative  authority  to  remove  a  district  from  the  jurisdiction  of  the 
High  Court,  and  had  power  to  do  so  in  the  manner  provided  by  Aft  XXH.  of 
1809.  In  the  course  of  their  arguments  they  referred  to  the  following  cases  : 
The  Queen  v.  Meares?  The  Queen  v.  Reqy?  In  the  matter  of  the  Petition  ofFeda 
Hossein^  Phillips  v.  Eyref  and  Biddle  v.  Tarreney  Churn  Banerjeefi 

^  Present :— Lord  Sblbornb,  Sir  J.  W.  Colvilb,  Sir  B.  Pbacock,  Sir  M.  B.  Smith, 
and  Sir  R.  P.  Collibr. 
'  14  B.  L.  R  106. 
»  7  Bom.  H.  C.  R.,  Cr.  Ca.,  77. 

*  I.  L.  R,  I  Cal  431. 

'  L.  R,  4  Q.  B.  225  at  p.  242. 

•  I  Tay.  h  Bell  391. 
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Mr.  Norton  and  Mr.  Raikes  (Mr.  Eardley  Norton  with  them)  supported  the 
decision  and  the  jarisdiction  of  the  High  Court.    They  cited  Doyle  v.  Falconer}  - 
and  the  following  decisions  of  the  American  Courts :  Barto  v.  Himrod?  Parker 
V.  Commonwealth^  Thorne  v.  Cramer ^^  and  Bradley  v.  Baxter} 

Sir  J.  Stephen  replied. 

Their  Lordships  took  time  to  consider  their  judgment,  which  was  delivered 

Lord  Sslbornk. — This  appeal  has  been  brought  under  the  following  cir- 
cumstances : — 

In  the  year  1869  the  Indian  Legislature  passed  an  Ad  (No.  XXII.  of  1869), 
purporting  (i)  to  remove  a  district  called  the  Garo  Hills  from  the  jurisdiction  of 
the  Courts  of  civil  and  criminal  judicature,  and  from  the  control  of  the  offices 
<rf  revenue  constituted  by  the  Regulations  of  the  Bengal  Code  and  the  Acts  pass- 
ed by  any  Legislature  then  or  theretofore  established  in  British  India,  and  from 
the  bw  prescribed  for  such  Courts  and  offices  by  such  Regulations  and  Ads ; 
and  (2)  to  vest  the  administration  of  civil  and  criminal  justice  within  the  same 
territory  in  such  officers  as  the  Lieutenant-Governor  of  Bengal  might,  for  the  pur- 
pose of  tribunals  of  first  instance,  or  of  reference  and  appeal,  from  time  to  time 
appoint  This  Ad  was  to  come  into  operation  on  such  day  as  the  Lieutenant-Go- 
vernor of  Bengal  should,  by  notification  in  the  Calcutta  Gazette^  direct.  By  the 
9th  section,  the  Lieutenant-Governor  was  empowered  ''  from  time  to  time,  by  no- 
tification in  the  Calcutta  Gazette"  to  '*  extend,  mutatis  mutandis^  all  or  any  of 
the  provisions  contained  in  the  other  sections  to  the  Jaintia  Hills,  the  Naga 
Hills,  and  such  portion  of  the  Khasia  Hills  as  might,  for  the  time  being,  form 
put  of  British  India,"  being,  as  their  Lordships  understand,  a  mountainous 
district,  conterminous  towards  the  east  with  the  Garo  Hills. 

The  Lieutenant-Governor  of  Bengal,  by  notification  in  the  manner  pre- 
scribed by  this  Act,  fixed  the  time  at  which  it  should  come  into  operation  in  the 
Garo  Hills ;  and  afterwards,  by  another  notification,  published  in  the  Calcutta 
Gazettt  on  the  14th  October  1871,  he  extended  all  its  provisions  to  the  district 
of  the  Khasia  and  Jaintia  Hills,  declaring  the  administration  of  civil  and  cri- 
minal justice  within  that  district  to  be  vested  in  the  Commissioner  of  Assam, 
subject  to  the  general  direction  and  control  of  the  Lieutenant-Governor ;  and 
adding  that  the  Commissioner  should  exercise  the  powers  of  the  High  Court  in 
the  civil  and  criminal  cases  triable  in  the  Courts  of  the  district :  provided  that 
no  sentence  of  death  should  be  carried  out  without  the  sanction  of  the  Lieute- 
nant-Governor, and  that  it  should  be  competent  for  the  Lieutenant-Governor 
to  call  for  the  record  of  any  criminal  or  civil  case,  and  to  pass  thereon  such 
orders  as  to  him  might  seem  fit ;  and  that  the  Deputy  Commissioner  of  the  dis- 
trict, and  his  assistants,  the  native  chiefs  and  officers,  and  the  subordinate  offi- 
cers of  Government,  should  exercise  the  same  powers  as  they  had  hitherto  exer- 
cised, until  otherwise  directed. 

Under  this  Act  and  these  notifications  one  Burah  (the  respondent  here),  and 
another  person  since  deceased,  were,  in  the  year  1876,  tried  by  the  Deputy  Com- 
misnouer  of  the  Khasia  and  Jaintia  Hills  upon  a  charge  of  murder  committed 
within  that  hill  territory.  They  were  convicted  and  sentenced  to  death,  but  on 
the  i^Td  April  1876  the  sentence  was  commuted  by  the  Chief  Commissioner 
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oi  Assam  to  transportation  for  life.  On  tke  9th  Jnly  1876  they  presented  a  peti- 
'  tion  of  s^eal  to  the  High  Court  at  Calcutta;  and  a  majority  of  the  Judges  of 
that  Court  (four  against  three)  decided,  after  argument  in  Full  Bench,  that  the 
case  fell  within  their  appellate  jurisdiction ;  and  they  sent  for  the  record  of  the 
proceedings  with  a  view  to  an  adjudication  thereon.  From  that  decision  the 
present  appeal  has,  by  special  leave,  been  brought. 

The  ground  on  which  the  majority  of  the  High  Court  assumed  jurisdic- 
tion was,  that  the  9th  section  of  the  Act  of  1869,  purporting  to  authorize  the 
Lieutenant-Governor  of  Bengal  to  extend  the  Act  of  1869  to  the  Khasia  and 
Jaintia  Hills,  was  in  excess  of  the  legislative  powers  of  the  Governor-General 
in  Council. 

In  the  argument  before  their  Lordships,  the  jurisdiction  of  the  High  Court 
was  sought  to  be  supported,  not  on  that  ground  only,  but  on  two  others  also,  vis. : 
(i)  that  the  Act  of  1869  did  not,  according  to  its  true  construction,  exclude 
the  jurisdiction  of  the  High  Court  as  to  the  Garo  Hills,  and,  therefore,  conld 
not  do  so  as  to  the  Khasia  and  Jaintia  Hills,  assuming  them  to  have  been 
brought  within  its  operation  ;  and  (2)  that  the  whole  Act  of  1869  (at  least  so  far 
as  It  might  affect  the  jurisdiction  of  the  High  Court),  and  not  s.  9  only,  was  void 
and  ultra  vires  of  the  Indian  Legislature.  The  latter  of  these  arguments  had 
been  urged  unsuccessfully  before  the  High  Court  at  Calcutta  ;  but  the  former 
was  not  presented  to  that  Court,  and  was  first  suggested,  at  the  hearing  before 
Hieir  Lordships,  by  the  Junior  Counsel  for  the  respondent. 

Their  Lordships  will  first  deal  with  that  argument. 

It  was  founded  on  the  proposition  that  the  4th  section  of  Act  XXII.  of  1869 
purports  to  remove  the  Garo  Hills,  not  from  the  jurisdiction  of  the  High  Court 
established  by  Her  Majesty's  Letters  Patent  under  the  authority  of  Imperial 
Statutes,  but  only  from  that  of  the  local  Courts  constituted  by  the  Regulations 
of  the  Bengal  Code  or  by  Acts  of  the  Indian  Legislature ;  and,  therefore,  that 
even  if  the  jurisdiction  of  those  local  Courts  was  effectually  taken  away,  and 
others  (constituted  by  the  appointment  of  the  Lieutenant-Governor  of  Bengal) 
substituted  for  them,  the  appellate  jurisdiction  of  the  High  Court  remained. 

Assuming  (but  not  deciding)  that  "  the  Courts  of  Civil  and  Criminal  Judi- 
cature" mentioned  in  the  4th  section  of  the  Act  of  1869  were  only  the  Courts 
of  original  jurisdiction  established  under  the  Indian  Regulations  and  Acts,  their 
Lordships  think  that  the  supposed  consequence  does  not  follow.  It  may  be 
possible  that,  under  the  terms  of  the  8th  and  9th  sections  of  the  High  Courts' 
Act  (24  and  25  Vic,  c.  104),  together  with  the  27th  and  28th  sections  of  the 
Royal  Letters  Patent  (28th  December  1865),  under  which  the  Calcutta  High 
Court  is  constituted,  appeals  might  have  gone  to  that  Court  from  criminal  tri- 
bunals of  first  instance  established  by  the  Lieutenant-Governor  of  Bengal  in  the 
Garo  or  the  Khasia  and  Jaintia  Hills,  if  Act  XXII.  of  1869  had  made  no  other 
provision  for  such  appeals.  But  the  5th  section  of  that  Act  distinctly  author- 
ized the  Lieutenant-Governor  to  appoint  tribunals,  not  of  first  instance  only, 
but  also  of  "  Reference  and  Appeal ;"  and,  by  the  notification  now  in  question^ 
he  has  done  so,  giving  the  powers  of  the  High  Court  to  the  Commissioner  of 
Assam,  with  an  ultimate  controlling  authority  to  himself.  Unless,  therefore* 
the  whole  Act  of  1869,  or  the  9th  section  of  that  Act,  was  void,  as  being  ia 
excess  of  the  legislative  powers  of  the  Governor-General  in  Council,  the  juris- 
diction of  the  High  Court  has  been  excluded. 

The  next  question  is,  whether  the  whole  Act  of  1869  is  void  ?  It  is  said 
to  be  so,  because  die  juitsdiction  of  the  High  Court  was  established  by  the  Act 
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of  the  Imperial  Parliament  already  referred  to  (24  and  25  Vic,  c.  104),  which 
passed  in  the  same  Session  with  the  Indian  Councils'  Act  ;  and  becaase,  by  * 
s.  22  of  the  Indian  Councils'  Act  (24  and  25  Vic,  c  67),  the  power  of  the 
Governor-General  in  Council  ''to  make  laws  and  regulations  for  repealing, 
amending,  or  altering  any  laws  or  regulations  whatever  now  in  force,  or  hereafter 
to  be  in  force,  in  the  Indian  territories  now  under  the  dominion  of  Her  Majesty, 
and  to  mAke  laws  and  regulations  for  all  persons,  whether  British  or  native, 
foreigners  or  others,  and  for  all  Courts  of  Justice  whatever,  and  for  all  places  or 
things  whatever  within  the  said  territories,"  is  qualified  by  certain  conditions; 
one  of  which  is,  "  that  the  Governor-Greneral  shall  not  have  the  power  of  n^aking 
any  laws  or  regulations  which  shall  repeal,  or  in  any  way  affect,  any  of  the  pro- 
visions of  any  Act  passed  in  this  present  Session  of  Parliament,  or  hereafter  to 
be  passed,  in  anywise  affecting  Her  Majesty's  Indian  territories,  or  the  inhabit- 
ants thereof."  None  of  the  other  conditions  expressed  in  the  Act  apply  to  this 
case. 

The  question,  therefore,  is,  whether  an  exercise  of  the  legislative  power  of 
the  Governor-General  in  Council,  purporting  to  exclude  the  jurisdiction  of  the 
High  Court  within  these  particular  districts,  is  inconsistent  with  any  of  the  pro- 
visions of  24  and  2^  Vic,  c  104  ? 

Now,  it  appears  to  their  Lordships,  from  the  express  terms  of  the  Act  24  and 
25  Vic,  c  104,  that  (unless  there  should  be  anything  to  the  contrary  in  the  Letters 
I^Uent  under  which  the  High  Court  is  established)  the  exercise  of  jurisdiction  in 
any  part  of  Her  Majesty's  Indian  territories  by  the  High  Courts  was  meant  to 
be  subjed  to,  and  not  to  be  exclusive  of,  the  general  legislative  power  of  the 
Governor-General  in  Council,  as  to  "  all  Courts  of  Justice  whatever." 

By  the  ist  section  of  that  Ad,  Her  Majesty  was  authorized,  by  Letters 
Patent,  *'  to  ered  and  establish  a  High  Court  of  Judicature  for  the  Bengal  divi- 
sion of  the  Presidency  of  Fort  William,"  and  others  at  Madras  and  Bombay. 
The  next  six  sections  relate  to  the  qualifications,  tenure  of  office,  and  emolu- 
ments, d:c.,  of  the  Judges  of  such  Courts.  The  8th  section  abolishes,  from  the 
date  oif  their  establishment,  the  previously  existing  Supreme  and  Sudder  Courts 
m  the  several  Presidencies.  The  material  provisions  as  to  jurisdiction  are 
contained  in  the  9th,  i  ith,  and  12th  sections.  The  loth  and  i8th  may  be  laid 
oat  of  the  case,  because  they  were  both  repealed  by  a  subsequent  Ad  of  1865 
(28  and  29  Vic,  c  15).  But,  as  some  argument  was  founded  on  the  i8th,  it 
may  be  fit  here  to  observe  that,  by  that  section,  Her  Majesty  was  empowered 
to  make  Orders  in  Council  transferring  any  territory  or  place  from  the  juris- 
£ction  ci  one  to  the  jurisdiction  of  any  other  of  the  High  Courts,  '*  and  gene- 
rally to  alter  and  determine  the  territorial  limits  of  the  said  several  Courts," 
and  that  the  same  power  was,  in  substance,  conferred  upon  the  Governor- 
General  of  India  in  Council,  not  in  his  legislative,  but  in  his  executive,  capa- 
ci^  by  the  Repealing  Ad  of  1865. 

The  9th  section  of  24  and  25  Vic,  c  104,  expressly  says  that  each  of  the 
High  Coorts  shall,  within  its  own  Presidency,  have  such  civil,  criminal,  and 
other  jurisdiction  "  as  Her  Majesty  may,  by  Her  Letters  Patent,  grant  and 
diied ;"  and  that,  ''  save  as  by  such  Letters  Patent  may  be  otherwise  directed, 
and  subjed  and  without  prejudice  to  the  legislative  powers  in  relation  to  the 
matters  aforesaid  of  the  Governor-General  of  India  in  Council,"  the  High  Court 
in  each  Presidency  shall  have  all  the  jurisdiction  of  the  former  Supreme  and 
Sadder  Courts  abolished  by  s.  8.  The  authority  of  the  Indian  Legislature  over 
the  jurisdiction  of  the  High  Courts  (so  far,  at  all  events,  as  the  exercise  of  that 
zaionty  might  be  consistent  with  Her  Majesty's  Letters  Patent)  is  here  distinct- 
ly recognized. 

L  L.  R.,  Cal.  22. 
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Mys.  The  I  itft  seeHon  is  mmikr  in  effed.    It  enacts,  that,  after  the  estaMf^t*- 

"^  ment  of  the  High  Courts,  crery  provision  in  any  Ad  of  Parliament,  Ordef  in 

BMM«SB     Cbuncil,  Charter,  or  Aft  of  the  Legislature  of  India,  which  had  been  applw 

^'  oable  to  the  Supreme  Courts  of  Bengal,  Madras,  and  Bombay,  shall  be  ap(>lt>- 

W«A»,      caMe  to^the  High'  Courts,  as  far  as  mz^  he  consistent  with  that  Aft  itself  and 

^GtA  f^    ttit  L^ers  Patent  t»  be  issued  under  it,  "  and  subjeft  to  the  legislative  powers, 

ki  relatkm  to  the  matters  aforesaid,  of  the  Governor-General  of  India*  in  Coaa<- 

ciF."    The  i  ah  section  contains  nothing  of  importance  to  the  present  question. 

The  Aft  of  1865  (under  wbich  the  Calcutta  Letters  Patent  of  the  28th  De- 
^mber  1S65  were  actually  issued)  concludes  with  an  express  saving  of  "  the 
powes  <rf  th€^  Governor-General  in  Council  at  meetings  for  the  purpose  of  mak- 
ing, kfWs  and  regulations/' 

Lastly^  ^  the  Letters  Patent  of  the  28tk  December  1865  (cL  44X  '^  is 
**  ordained  and  declared  that  all  the  provisions  of  these  our  Letters  Patent  are 
aubfeft?  to  the  legislative  powers  oi  the  Governor-General  in  ConacU^  exercised 
at  meetings  fbr  me  purpose  of  making  laws  and  regulatiofis/' 

Sb  far,  therefore,  from  being  in  contravention  of  any  of  the  provisions  o€ 
the  Stat.  14  and  25  Vic,  c.  104,  or  of  the  Letters  Patent  issued  under  tbat 
Statute  (as  altered  by  the  Aft  of  1865),  therr  Lordships  find  that  such  an  exer- 
cise of  legislative  authority  by  the  Governor-General  in  Council,  as  might  re- 
move any  place  or  territory  from  the  jurisdiction  of  the  High  Court  at  Calcutta, 
Is  expressly  contemplated  and  authorized  both  by  those  Statutes  and  by  the 
Letters  Patent  themselves.  Their  Lordships,  under  these  circumstances,  agree 
with  the  High  Court  that  Aft  No.  XXII.  of  1869  was,  in  its  general  scope, 
wfthitt  the  legislative  power  of  the  Cjovernor-General  in  Council ;  and  they  are 
therefore  brought  to  the  consideration  of  the  more  limited  question,  whether, 
consistently  widi  that  view,  the  9th  section  of  that  Aft  ought,  nevertbelisss,  to 
be  held  void  and  of  no  effeft. 

The  ground  of  the  decision  to  that  effeft  of  the  majority  of  the  Judges  of 
tiie  High  Court  was,  that  the  9th  section  was  not  legislation,  but  was  a  dele* 
gallon  of  legislative  power.  In  the  leading  judgment  of  Mr.  Justice  Markby, 
th«  principles  of  the  doctrine  of  agency  are  relied  on ;  and  the  Indian  Legis- 
lature seems  to  be  regarded  as,  in  effeft,  an  agent  or  delegate,  acting  under  a 
mandate  from  the  Imperiali  Parliament,  which  must,  in  all  cases,  be  executed 
dimctly  by  itself. 

Thdr  Lordehips  cannot  but  observe  that,  if  the  principle  thus  suggested 
were  corneft,  «id  justified  the  conclusion  drawn  from  it,  they  would  be  unable 
lolo^low  the  distinction  made  by  the  majority  of  the  Judges  between  the  power 
conferred  upon  the  Lieutenant-Governcdr  of  Bengal  by  the  2nd,  and  that  con- 
ferred on  him  by  the  9th  section.  If,  by  the  9th  section,  it  is  left  to  the  Lieutenant- 
G^eroor  to  determine  wlwtlier  the  Aft,  or  any  part-  of  it»  shall  be  allied  to 
a>  certain  district,  by  the  and  section  it  is  also  left  to  him  ta  determine  at  what 
time  that  Aft  sliall  take  effect  as  law  anywhere.  Legislation,  which  does  not 
iHrtctly  fix  the  period  for  its  own  commencement,  but  leaves  that  to  be  done  by 
att  external  authori^,  may,  with  quite  as  much  reason,  be  called  incomplete,  as 
tllat  whidi  does  not  itself  immediately  determine  the  wh<^  area  to  which  it  is  to 
be  applkd^  hxA  lesves  this  to  be  done  by  the  san^e  external  authority.  II  it  is 
an  adi  of  legislation  <m  the  part  o£  the  external  authority  so  trusted  to  enlarge 
the  area  within  wliicfa  a  law  actually  in  operation  is  to  be  applied,  it  woukli  seem, 
d/oriUn\  to  be  an  aft  of  legislation  to  bring  the  law  originally  into  QperatioQ  t^ 
fixing  the  time  for  its  commencement. 
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Bat  Ifaeir  Lordships  are  of  opinion  that  tbe  doctiine  of  Ae  majori^^ef  the 
Court  is  enroneous,  and  that  it  rests  upon  a  mistaken  view  of  the  poweis  of  tim 
Indian  Legislature,  and  indeed  of  the  nature  and  principles  of  legtsbtion.  The 
Indian  Legtslatore  has  powers  expressly  limited  by  the  Ad  of  the  In^perial  Parlia^- 
nent  whic^  created  it,  and  it  can,  of  course,  do  nothing  beyond  the  limits,  which 
dfcomscribe  these  powers.  But,  when  acting  within  these  limits.  It  is  not  im 
any  sense  an  agent  or  delegate  of  the  Imperial  Parliament,  but  has,  and  was  tn^ 
tended  to  have,  plenary  powers  of  legislation,  as  lar^e,  and  of  the  sameaatus^ 
as  those  of  Parliament  itself.  The  esUblished  Courts  of  Justice,  when  «  ques- 
tion arises  whether  the  prescribed  limits  have  been  exceeded,  mast'Of -neoessiilgr 
determine  that  question;  and  the  only  way  in  which  they  can  properly  do  40, 
is  by  looking  to  the  terms  of  the  instrument  by  which,  affirmatively,  the  legisla^ 
tive  powers  were  ci eated,  and  by  which,  negatively,  they  are  restricted.  If  what 
has  been  done  is  legiakuion  within  the  general  scope  of  theiaffiTmati\«  words 
which  give  the  power,  and  if  it  violates  no  express  ccMiditioa  or  restriction  by 
which  that  power  is  limited  (in  which  categoiy  would,  of 'Course,  be  included 
ai^  A£t  of  the  imperial  Parliament  at  variance  with  it),  it  is  not  for  any  Court 
•f  Justice  to  -inquire  ^further,  or  to  enlarge  constructively  those  conditions  a9<d 
Ksiric|ioD8. 

Their  Lordships  agree  that  the  Governor-General  in  Council  could 'not,  by 
any  form  of  enactment,  create  in  India,  and  arm  with  general  legislative  «utho- 
uty,  a  new  legislative  power,  not  created  or  authorized  by  the  Councils'  A&.  No^ 
thhig  of  that  kind  has,  in  their  Lordships'  opinion,  been  doneonattemptied  in  the 
pesent  case.     What  has  been  done  is  tills.    The  Governor-General  in  Council 
Jus  determined,  in  the  due  and  ordinary  course  of  legislation,  to  remove  a  (pajsti- 
calar  district  from  the  jurisdiction  of  the  ordinary  Courts  and  offices,  and  ito  place 
it  under  new  Conits  and  offices^  to  be  appointed  by,  and  responsible  to,  theLien- 
tenants-Governor  of  Bengal ;  leaving  it  to  the  Lieutenant-Governor  to  sa^  at  whst 
time  that  change  shall  take  place ;  and  also  enabling  him  not  to  make  ^what^aws 
he  pleases  for  that  or  any  other  district,  but  to  apply  by  public  notification  to  thai 
district  any  law,  or  part  of  a  law,  which  either  ah^y  was,  or  Jrom  time  to  timb 
iaight  be,  in  force,  by  proper  legislative  authority, ''  in  the  other  territories  sub*- 
jtct  to  his  government.''  The  Lq^slature  determined  that  so  far  acertain  change 
should  take  place ;  but  that  it  was  expedient  to  leave  the  time,  and  ihe  manner,  of 
carrying  it  into  effect  to  the  discretion  of  the  Lieutenant-Governor ;  and  abothat 
the  kws  which  wei«  or  might  be  in  force  in  the  other  territories  subiect  to  the 
sauie  Government  were  such  as  it  might  be  fit  and  proper  to  apply  to  tiiis  distrlfit 
also;  but  that,  as  it  was  not  certain  diat  all  those  laws,  and  every  part  of  them, 
could,  with  equal  convenience,  be  so  applied,  it  was  expedient,  on  that  point  also, 
to  entrust  a  discretion  to  the  Lieutenant-Governor.    This  having  'been  denle  as 
to  the  Garo  Hills,  what  was  done  as  to  the  Khasia  and  Jaintia  Hills  ?  The  Legis- 
btone  decided  that  it  was  fit  and  proper  that  the  adjoinir^g  district  of  the  Khasia 
and  Jaintia  Hills  should  also  be  removed  from  the  jurisdiction  of  the  existing 
Courts,  and  brought  under  the  same  provisions  with  the  Garo  Hills,  not  necessa- 
rily, and  at  all  events,  but  if  and  when  the  Lieutenant-Governor  should  think  it 
^inaible  to  da  so ;  and  that  it  was  also  possible  that  it  might  be  <eKpedielit  that 
not  all,  but  some  only,  of  those  provisions  should  be  applied  to  that  acyoiaittg 
district    And  accordingly  the  Legislature  entrusted,  for  these  purposes  also,  a 
discretionary  power  to  the  Lieutenant-Governor. 

Their  Lordships  think  that  it  is  a  fallacy  to  speak  of  the  powers  thus  confer- 
red upon  the  Lieutenant-Governor  (large  as  they  undoubtedly  are)  as  if,  when 
they  wer^  exercised,  the  efl^cac^  of  the  acts  done  under  tliem  woQld  be  dite  tQ 
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any  other  legislative  authority  than  that  of  the  Governor-General  in  Conncil. 
'  Their  whole  operation  is,  directly  and  immediately,  under  and  by  virtue  of  this 
Aft  (No.  XXII.  of  1869)  itself.  The  proper  Legislature  has  exercised  its  judg- 
ment as  to  place,  person,  laws,  powers ;  and  the  result  of  that  judgment  has  been 
to  legislate  conditionally  as  to  all  these  things.  The  conditions  having  been 
fulfilled,  the  legislation  is  now  absolute.  Where  plenary  powers  of  legislation 
exist  as  to  particular  subjects,  whether  in  an  Imperial  or  in  a  Provincial  Legisla- 
ture, they  may  (in  their  Lordships'  judgment)  be  well  exercised,  either  absolutely 
or  conditionally.  Legislation,  conditional  on  the  use  of  particular  powers  or  on 
the  exercise  of  a  limited  discretion,  entrusted  by  the  Legislature  to  persons  in 
whom  it  places  confidence,  is  no  uncommon  thing ;  and,  in  many  circumstances, 
it  may  be  highly  convenient.  The  British  Statute  Book  abounds  with  examples 
of  it ;  and  it  cannot  be  supposed  that  the  Imperial  Parliament  did  not,  when 
constituting  the  Indian  Legislature,  contemplate  this  kind  of  conditional  legis- 
lation as  within  the  scope  of  the  legislative  powers  which  it  from  time  to  time 
conferred.  It  certainly  used  no  words  to  exclude  it.  Many  important  instances 
of  such  legislation  in  India  are  mentioned  in  the  opinions  of  the  Chief  Justice 
of  Bengal,  and  of  the  other  two  learned  Judges  who  agreed  with  him  in  this  case. 
Among  them  are  the  great  Codes  of  Civil  and  of  Criminal  Procedure  (Acts  VIII. 
of  1859,  XXIII.  of  1861,  and  XXV.  of  1861). 

By  s.  385  of  the  Code  of  Civil  Procedure,  it  is  provided  that  "  this  Act 
shall  not  take  effect  in  any  part  of  the  territories  not  subject  to  the  general 
Regulations  of  Bengal,  Madras,  and  Bombay,  until  the  same  shall  be  extended 
thereto  by  the  Governor-General  in  Council "  (not  in  his  legislative  capacity), 
"  or  by  the  Local  Government  to  which  such  territory  is  subordinate,  and  noti- 
fied in  the  Gazette."  S.,445,  ^"  ^^^  Code  of  Criminal  Procedure,  is  precisely 
similar.  And  by  s.  39  of  Act  XXIII.  of  1861,  when  any  such  extension  as 
that  authorized  by  s.  385  of  the  Act  of  1859  is  made,  it  may,  with  the  previous 
sanction  of  the  Governor-General  in  Council  (not  In  his  legislative  capacity), 
be  declared  to  be  '*  subject  to  any  restriction,  limitation,  or  proviso  which  the 
Local  Government  may  think  proper."  If  their  Lordships  were  to  adopt  the 
view  of  the  majority  of  the  High  Court,  they  would  (unless  distinctions  were 
made  on  grounds  beyond  the  competency  of  the  judicial  office)  be  casting 
doubt  upon  the  validity  of  a  long  course  of  legislation,  appropriate,  as  far  as 
they  can  judge,  to  the  peculiar  circumstances  of  India ;  great  part  of  which 
belongs  to  the  period  antecedent  to  the  year  1861,  and  must,  therefore  (as  Sir 
Richard  Garth  well  observed),  be  presumed  to  have  been  known  to,  and  in  the 
view  of,  the  Imperial-Parliament,  when  the  Councils'  Act  of  that  year  was  passed. 
For  such  doubt  their  Lordships  are  unable  to  discover  any  foundation,  either 
in  the  affirmative  or  in  the  negative  words  of  that  Act 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  the  ap- 
peal in  the  present  case  should  be  allowed,  and  the  judgment  of  the  High 
Court  reversed. 

Appeal  allowed. 

Agent  for  both  parties :  The  Solicitor  of  the  India  OfficCy  Mr.  H.  M. 
Treasure, 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  TV.  17$ 

APPELLATE  CRIMINAL. 
Before  Mr.  Jmtice  Jackson  and  Mr.  Juslice  White. 
THE  EMPRESS  v.  TROYLUKHO  NATH  CHOWDHRY  and  others.^  1878. 

Nov,  12, 
Abetment  of  Abetment — Property  removed  with  criminal  intent ^  but  with  consent  _.«_^__ 

of  owner— Penal  Code  (Act  XLV,  of  iS6o)^  s,  jo8,  expls,  2,  4;  s,  3*j8,  expl.  5.  4  Cal.  366. 
A  soujpht  the  aid  of  B  with  the  intention  of  committing  a  theft  of  the  property  of  B's 
master.  B,  with  the  knowledge  and  consent  of  his  master,  and  for  the  purpose  of  pro- 
curing A's  punishment,  aided  A  in  carrying  out  his  object.  On  the  prosecution  of  A  for 
th^,  held  that,  as  the  property  removed  was  so  taken  with  the  knowledge  of  the  owner, 
the  ofl^snce  of  tiieft  had  not  been  committed. 

Held  further,  it  is  not  necessary  to  an  indictment  for  the  abetment  of  an  abetment  of 
an  offence  to  show  that  such  offence  was  actually  committed. 

The  facts  of  the  case  sufficiently  appear  in  the  following  reference  made 
to  the  High  Coart  by  the  Officiating  Chief  Magistrate  of  Calcutta : — 

"  Reference  to  the  High  Court  upder  s.  240  of  the  Presidency  Magis- 
trates' Act. 

**  The  above  defendants  were  charged  under  s.  380  of  the  Indian  Penal 
Code  with  stealing  some  iron  and  brass  screws  from  the  godowns  of  Messrs. 
Mackinnon,  Mackenzie,  and  Co.,  at  Fairlie  Place.  The  following  facts  were 
proved  in  the  case :  Messrs.  Mackinnon,  Mackenzie,  and  Co.  were  in  the  habit 
of  selling  hardware  by  public  auction  through  the  agency  of  Messrs.  Mac- 
kenzie, Lyall,  and  Co. ;  for  the  purpose  of  these  sales,  a  sircar  used  to  come 
from  the  Exchange  to  the  godown,  lot  the  goods,  and  take  away  samples,  upon 
which  the  auctions  were  held ;  after  the  sales,  the  same  sircar  came  with  the  pur- 
chaser, and  made  delivery  of  the  goods.  The  last  sale  took  place  on  the  i6th 
of  August;  on  the  19th  the  first  defendant  came  to  deliver  some  goods,  and 
then  asked  the  godown-keeper,  Mr.  Cummins,  to  allow  him  to  take  out  more 
goods  than  what  were  actually  mentioned  in  the  catalogue  of  sale,  the  profits 
to  be  divided  among  them  in  the  proportion  of  6  to  10 ;  Cummins  mentioned 
this  to  Mr.  Moncrief!,  who  represented  the  owners,  and  with  his  permission 
he  assented  to  the  first  defendant's  proposal ;  the  plan  was  finally  matured  at 
Commins's  house  on  the  24th  of  August;  on  the  4th  of  September  the  first  de- 
fendant came  accompanied  by  the  second  and  third  defendants,  who  were  pur- 
chasers, and,  pursuant  to  the  agreement  between  the  first  defendant  and  Cum- 
mins, goods  in  excess  of  thbse  mentioned  in  the  catalogue  were  removed,  but 
the  police,  who  had  been  communicated  with,  were  on  the  watch,  and  imme- 
diately arrested  the  defendants.  It  was  also  proved  that  it  was  a  frequent  prac- 
tice in  the  trade  for  the  purchasers  to  take  excess  goods  by  giving  a  receipt  to 
Mackenzie,  Lyall's  Baboo  (in  this  case  the-first  defendant),  who  on  his  part  gave 
a  receipt  to  Mackinnon,  Mackenzie,  and  Co.,  and  that  the  purchaser  had  no 
concern  whatever  with  the  seller's  firm.  There  being  absolutely  no  legal  evi- 
dence  of  guilty  knowledge  as  against  the  purchaser-defendants,  I  have  dis- 
diarged  them.  With  reference  to  the  first  defendant,  I  have  held  that,  inas- 
much as  he  removed  the  articles  with  the  express  or  implied  consent  of  the 
owners,  his  act  did  not  amount  to  theft :  expl.  5  to  s.  378  of  the  Indian  Penal 
Code,  Reg.  v.  Dolan^  Reg.  v.  Hancock?  I  have  held,  further,  that  the  first 
defendant  is  liable  to  a  conviction  under  s.  116,  as  expl.  4  to  s.  108  appeared 

'  Criminal  Reference,  No.  335  of  1878,  from  an  order  made  by  Mr.  Syud  Ameer  Alt, 
Ofidatinfir  Chief  Magistrate  of  Police,  Calcutta,  dated  the  aSth  of  October  1878. 
'  6  Cox's  Or.  C.  449- 
>  14  Cox's  Cr.C.  119. 
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1878.        to  me  to  show  that,  though  the  lortfencedf /theft  imight  not  have  been  commit- 

— ted,  yet,  as  the  accused  instigated  Cummins  to  abet  him  in  the  commission  of 

Empress     ^j^^  iYi^ii^  he  is  guilty  under  the  section  referred  to.     As,  however,  I  entertain 
**  some  doubts,  I  solicit  the  opinion  of  the  High  Court  on  both  these  points — 

Troylukho  xjtz.y  (i)  whether,  in  view  of  the  fact  that  the  goods  were  removed  with  the  con- 
Nath  Chow-  sent  of  the  owners,  the  act  of  the  defendant  amounts  to  theft ;  and  (a)  whether 
«Hfty«       the  defendant  under  the  circumsta^ices,  is  liable  to  a  conviction  under  s.  116. 
4  Cal.  366.    I  have  passed  judgment  subject  to  the  decision  of  the  Hon'ble  Court,  bat  have 
reserved  sentence  for  a  fortnight.    I  have  remanded  the  prisoner  to  custody  sub- 
ject to  any  order  the  Hon'ble  Court  may  be  pleased  to  make  with  reference 
to  bail." 

The  Standing  Counsel  (Mr.  7.  I>.  Bell)  for  the  Crown. 

The  following  judgments  were  delivered : — 

Jackson,  J. — It  appears  to  me  that,  under  expl.  4  of  the  io8th  section  of 
the  Indian  Penal  Code,  the  abetment  of  an  abetment  being  an  offence,  and 
4^e  prisoner  having  in^igated  Cummins  to  do  that  which,  if  committed,  would 
have  been  an  offence,  he  has  himself  thereby  committed  an  offence,  and  inas- 
much as  by  expl.  2,  to  constitute  the  offence  of  abetment  it  is  «ot  necessary 
that  the  act  abetted  .should  be  committed,  therefore  the  circumstance — that 
owing  to  the  property  being  removed  with  the  knowledge  oi  the  owner,  the 
technical  offence  of  theft  had  not  been  committed-^does  not  save  the  prisoner 
from  the  consequence  of  the  abetment  which  he  has  been  guilty  of,  and  there- 
fore he  has  been  properly  convicted. 

The  prisoner  will  be  brought  up  before  the  Magisitrate  for  sentence. 

WnrrK,  J. — I  agree  in  thinking  that,  upon  the  facts  found  by  the  Magis- 
trate, the  prisoner  may  be  properly  convicted  of  the  offence  of  abetting  an 
offence. 


APPELLATE  CRIMINAL. 

Be/ore  Mr.  Jusiice  Ainslie  and  Mr,  Justice  BrougJUon, 

1878.  LAL  DAS  p.  NEKUNJO  BHAISHIANI.i 

^^'  ^'       Maintenance  ordered  by  Magistrate — Criminal  Procedure  Code  (Act  K»  of  iSyaJ, 
4  Cal.  374.  ^^*  ^jJ '-^Custody  of  Illegitimate  Child, 

in  dttterminin^  questions  under  Ch.  XLI.  of  Act  X.  of  1873,  as  to  the  mainte- 
nanoe  of  wives  and  families  in  certain  cases,  a  Magistrate  has  no  power  to  enter  ioto 
any  question  as  to  the  lawful  guardianship  of  a  child. 

There  is  nothing  in  the  Code  which  would  warrant  a  Magistrate  in  ordering  a  mother 
to  surrender  her  illegitimate  child  to  its  father,  although  such  child  be  of  the  age  of  ma- 
turity. A  refusal  by  the  mother  to  make  over  the  custody  of  the  child  in  such  a  case 
would  be  no  ground  for  stopping  an  allowance  previously  ordered. 

The  facts  of  this  reference  were,  that  a  Hindu,  the  father  of  an  illegitimate 
son,  had  been  sued  by  the  boy's  mother  for  maintenance,  and  ordered  by  the 
Magistrate  to  pay  a  certain  sum  to  the  mother  monthly. 

In  January  1878  the  father  applied  to  the  Magistrate  for  the  cu^ody  of  the 
child,  who  was  then  eight  years  old.  The  Magistrate  dechwed  that  he  was  enti- 
tled to  the  custody  of  the  child ;  the  mother,  however,  did  not  surrender  the  child, 

I  Cfiminal  Reference,  No.  Z-  n  10  of  1878,  from  an  order  made  by  A  .J,  R.  Bainbridge, 
j£s^.>  Sessions  Judge  of  Moorshedabad,  dated  the  25th  of  Noveft^ejr  iS^. 
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but  i^>plied  to  the  successor  of  the  Magistrate  who  had  passed  the  last  order         i^^ 
10  enforce  arreare  of  maintenance  since  accrued.    On  the  4th  November  1878  — — — 
t]»  Magistrate  made  an  order  in  favour  of  the  mother,  overruling  the  father's      ^^  ^' 
objection  that  he  was  not  bound  to  pay  maintenance  until  the  order  giving  him  ** 

the  custody  of  the  child  had  been  complied  with.  Nsiraitjo 

On  the  case  coming  up  before  the  Sessions  Judge  of  Moorsbedabad  in  B''^^**^'"* 
Nofvemtef  1878,  be  considered  that  the  order  of  the  Magistrate,  dated  the  4th     ^^^  ^^ 
November  1878)  was  wrong,  inasmuch  as  the  father  was  the  rightful  guardian 
oi  the  child,  and  because  the  Magistrate  had  no  power  to  set  aside  the  order 
pasted  by  his  predecessor ;  he  therefore  sent  a  report  of  the  proceedings  for  the 
orders  of  the  High  Court  under  s.  296  of  the  Code  of  Criminal  Procedure. 

No  one  appeared  at  the  reference,  and  the  order  oi  the  Court  was  delrrered 
by 

AiNSLiE,  J. — ^Wfe  decline  to  ihterfere  with  the  order  of  the  Magistrate.  It 
anot  €or  a  Magistrate  to  determine  the  question  who  is  the  lawful  guardian  06 
a  child.  The  provisions  of  Ch.  XLI.  of  the  Criminal  Procedure  Code  only 
enable  him  to  make  an  order  for  the  maintenance  of  his  wife  or  child  on  its  apw 
pearing  to  thft  satisfaction  of  the  Court  that  he  has  neglected  or  oe£used  to  do 
so,  although  in  the  possession  of  sufficient  means. 

The  child  m  thia  case  is  an  illegitimate  one  in  the  custody  of  ita  mother, 
a&d  there  is  nolhing  in  the  Code  which  warrants  the  Magistrate  Making  am 
order  for  her  surrendering  it  to  the  father.  Her  refusal  to  surrender  it  is  no 
groQod  for  stopping  the  allowance  previously  ordered.  The  father's  right  to 
the  custody  of  the  child,  if  any,  must  be  determined  elsewhere,  and  not  ia  the 
Magistrate's  Court. 

OrderuphML 
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Before  Mr.  Justice  Ainslie  and  Mi".  Justice  Byoughion. 

Ik  THa  MATTER  OF  THE  PETmON  OP  MODUN  MOHUN,^ 

Penal  Code  (Aa  XLV.  of  i860},  cL  9.  s.  21  &  s.  i6i'-Illegal  Gratification-^Public       ^g-  'O- 

Servant.  ' 

The  manager  of  a  Court  of  Wards'  Estate  paid  into  a  Bank,  carrying  on  the  treasury 
bvsiiiess  of  the  Government,  a  sum  of  money  on  behalf  of  Government  B,  a  poddar  iii 
the  Bank,  demanded  and  took  a  reward  for  his  trouble  in  receiving  the  money.  On  B 
hong  prosecuted  and  charged  under  s.  161  of  the  Indian  Penal  Code,  Md  that,  although 
the  money  might  have  been  paid  on  account  of  Government,  it  was  on  behalf  of  the  Bank, 
and  not  on  behalf  of  the  Government,  that  the  money  was  received  by  the  accused ;  aad 
that  the  poddar  was  a  servant  of  the  Bank  only,  and  not  a  public  servant  within  the  mean- 
lag  of  d.  9^  9:.  21  ef'the  PiBnal  Code. 

This  was  an  application  to  the  High  Court  for  revision  under  s.  397  of  the 
Criminal  Procedure  Code. 

It  appeared  that,  in  June  1875,  one  Kasi  Chunder  sent,  under  an  escort  of 
his  own  men,  a  sum  of  Rs.  1,901,  to  be  deposited  with  the  Decca  Branch  of  the 
Bank  of  Bengal,  on  account  of  a  certain  estate  of  which  he  had  been  appointed 
manager  by  Government.  This  branch  of  the  Bank  of  Bengal  was  made  use 
of  by  Government,  the  Bank  being  in  the  habit  of  receiving  monies  paid  on  be- 
hdf  of  Government ;  and  it  was  also  used  as  the  Government  Treasury. 

'Criminal  Motion,  No.  202  of  1878,  against  the  order  of  C.  B.  Garrett,  Esq.,  Sessions 
Jod^eef  Zilla  Ohwi»  dated  the  a4th  of  August  1878. 
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1878.  On  the  money  above-mentioned  arriving  at  the  Bank  for  the  purpose  of  be- 

'  ing  deposited,  one  Modun  poddar,  a  servant  of  the  bank,  refused  to  receive  it 

In  the      unless  he  previously  was  paid  a  sum  of  Rs.  5  for  his  trouble.    Eventually  one 

MATTBR  OF    rupee  was  paid  to  the  poddar  by  one  Govinda  Chunder  Gangooli,  one  of  the 

THE  Petition  servants  in  charge  of  the  money. 

OF  MoDUN  rj^^^  Manager  of  the  estate  complained  to  the  Collector  of  the  distria,  who 

MoHUN,     directed  him  to  lodge  a  complaint  against  the  poddar  for  receiving  money,  other 

4  Cal.  37^.    than  a  legal  gratification,  for  doing  an  official  aft,  he  being  at  the  time  a  poddar 

of  the  Government  Treasury  at  the  Bank,  and,  as  such,  a  "  public  servant."    On 

the  case  coming  on  for  hearing,  the  Deputy  Magistrate  found  that  the  accused 

was  guilty  of  the  offence  specified  in  the  charge  under  s.  161  of  the  Penal  Code, 

and  directed  that  he  should  be  fined  80  rupees,  or,  in  default,  should  undergo 

rigorous  imprisonment  for  one  month. 

The  poddar  appealed  to  the  Sessions  Judge,  who,  however,  dismissed  the 
appeal,  holding  that  a  poddar  of  the  Dacca  Branch  of  the  Bank  of  Bengal  was 
a  public  servant,  and,  as  such,  having  received  an  illegal  gratification,  he  had  been 
rightly  convicted  by  the  Magistrate. 

The  poddar  thereupon  applied  to  the  High  Court  under  s.  297  of  the  Cri- 
minal Procedure  Code  to  have  the  sentence  and  conviction  set  aside. 

Baboo  Jugesh  Chunder  Dey  and  Baboo  Hurri  Mohun  Chuckerhutty  for 
the  petitioner  contended  that  the  poddar  was  one  of  several  poddars  in  the  Bank» 
all  of  whom  were  appointed  exclusively  by  the  Khazanchi  of  the  Bank ;  that  no 
separate  poddars  were  appointed  to  receive  Government  remittances ;  and  that, 
under  these  circumstances,  the  lower  Courts  were  wrong  in  holding  him  to  be 
a  public  servant  as  defined  by  cl.  9,  s.  21  of  the  Penal  Code. 

The  Junior  Government  Pleader,  Baboo  Juggadanund  Mookerjee,  for  Go- 
vernment. 

The  decision  of  the  Court  was  delivered  by 

AiNSLiE,  J. — ^We  are  of  opinion  that  the  conviction  of  the  petitioner  under 
8.  161,  Penal  Code,  is  bad  in  law.  The  Magistrate  takes  it  for  granted  that  a 
poddar  of  the  Bank  of  Bengal  is  a  public  servant  within  the  meaning  of  ci.  9, 
s.  21  of  the  Penal  Code.  The  Sessions  Judge  has  given  certain  reasons  for 
coming  to  the  same  conclusion,  but  neither  Court  appears  to  have  thought  it 
necessary  to  consider  the  point  with  reference  to  any  evidence  bearing  thereon, 
and  the  learned  Junior  Government  Pleader,  who  has  appeared  to  support  the 
conviction,  is  unable  to  show  that  there  is  any. 

The  Sessions  Judge  has  fallen  into  error  by  varying  the  words  of  the  Ad. 
He  says  it  was  the  duty  of  the  prisoner  to  take  money  paid  in  on  account  of 
Government.  The  definition  of  a  public  servant,  which,  if  any,  is  applicable 
to  this  case,  runs  ''  every  officer  whose  duty  it  is  as  such  officer  to  take  on  be- 
half of  Government.'' 

It  may  be  that  the  money  was  paid  by  the  Court  of  Wards'  manager  on  ac- 
count of  Government ;  but  it  was  on  behalf  of  the  Bank,  and  not  on  behalf  of 
the  Government,  that  it  was  taken  by  the  accused.  He  was  the  servant  of  the 
Bank,  and  if  he  had  in  any  way  failed  in  his  duty,  any  consequent  loss  would 
have  fallen  upon  the  Bank,  and  not  upon  the  Government,  which,  in  making 
this  deposit,  was  dealing  with  the  Bank  as  any  other  constituent  might  have  done. 

The  conviction  and  sentence  are  set  aside.  The  fine,  if  paid,  is  to  be  re- 
funded. 

Conviction  set  aside. 
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Before  Mr,  Justice  Jackson  and  Mr,  Justice  McDonelL 

In  the  matter  of  the  Petition  of  MACKENZIE  v,  SHERE  "878. 

BAHADOOR  SAHI.i  Nov.aS. 


Possession — Butwara  Proceedings — Possession  given  by  Ameen^  Effect  of — Crimi'     a  Cal.  378. 
7tal  Procedure  Code  (Act  X,  of  iSyijy  s,  530, 

The  possession  given  by  an  ameen  in  a  butwara  proceeding  is  simply  one  of  ownership  ' 

and  not  of  occupancy.  Such  possession  cannot,  therefore,  in  proceeaings  under  s.  530  of 
the  Code  of  Criminal  Procedure,  be  held  to  oust  tenants  occupying  lands  previous  to  such 
delivery  of  possession. 

The  petitioner  in  this  case  had  obtained  leases  of  two  respective  plots  of 
land,  part  of  the  joint  and  undivided  estate  of  the  respondent  and  certain  other 
CQ-proprietors.  A  partition  was  afterwards  effected  between  these  proprietors, 
and  a  portion  of  the  land  comprised  in  each  of  the  two  leases,  together  with  other 
lands,  fell  to  the  share  of  the  respondent,  who  received  formal  possession  of  the 
same  from  the  Court  ameen  deputed  for  the  purpose.  Disputes  having  arisen, 
the  petitioner,  alleging  the  apprehension  of  a  breach  of  the  peace,  applied  to  the 
Criminai  Court  to  be  retained  in  possession  of  the  disputed  lands  under  s.  530 
{rf  the  Code  of  Criminal  Procedure.  The  Criminal  Court,  being  of  opinion  Uiat 
the  action  taken  by  the  ameen  conferred  actual  possession  of  the  lands  on  the 
respondent,  refused  the  petitioner's  application. 

The  petitioner  thereupon  applied  to  the  High  Court  under  s.  297  of  the  Cri- 
minal Procedure  Code. 

Mr.  JcLckson  for  the  petitioner. 

Mr.  Braunfeld  for  the  opposite  party. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J. — We  think  it  clear  that  the  order  of  the  Magistrate  is  erroneous. 
He  seems  to  be  under  the  impression  that  the  effed  of  the  butwara  proceedings 
and  the  orders  therein  is  to  oust  the  tenants  previously  holding  under  parties 
cither  in  joint-possession  or  holding  separately  by  consent.  That  clearly  is  not 
30.    The  injustice  would  be  monstrous  if  it  were  so. 

The  possession  given  by  the  butwara  ameen  to  Shere  Bahadoor  in  this  case 
was  possession  as  owner,  not  possession  as  occupier.  The  Magistrate's  order, 
therefore,  must  be  set  aside.  The  Magistrate  will  enquire  into  the  fact  of  actual 
possession  by  the  complainant,  Mr.  Jackson's  client,  and,  if  he  be  found  to  be 
in  actual  possession,  will  maintain  him  in  it. 

Order  set  aside. 
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APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Ainslie  and  Mr,  Justice  Maclean, 

Ik  the  matter  of  the  Petition  of  MOHESH  CHUNDER  KHAN.2  ,878. 

Ouster  without  authority  of  Civil  Court — Peaceful  Possession — Criminal  Proce*       Aug,  7* 
dure  Code  (Act  X,  of  1872) ^  s,  $$q, 

Ooster  by  one  person  of  another  lawfully  in  possession  of  property  confers  no  rights 
00  the  former  which  can  be  recognized  in  proceedings  taken  under  s.  530 -of  the  Code  of 
Criminal  Procedure.  The  Court  should  refer  back  to  a  time  previous  to  the  quarrel  when 
<ocli  possession  was  peacefully  enjoyed  by  one  or  other  of  the  disputants. 

•  Criminal  Motion,  No.  198  of  1878,  against  the  orders  of  C.  F.  Worsley,  Esq.,  Magis- 
trate of  Maznfferpore,  dated  the  i8th  September  1878. 

'Criminal  Motion,  No.  112  of  1878,  against  the  order  of  Baboo  Mohindra  Nath  Bose, 
Deputy  Magistrate  of  Rajshahye,  dated  21st  May  1878. 

I.  L.  R.,  Cal.  33. 
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1878.  Mr.  A.  Bpse  (\yith  him  Baboo  Grija  Sunker  Mozoomdar  and  Baboo  Doorga 

'  Mohun  Dc^s)  for  the  petitioner. 

Baboo  Rashhehary  Ghqse  and  Baboo  Kishori  Mohun  Roy  for  the  opposite 

of'Mohbsh  The  facts  of  the  case  appear  sufficiently  in  the  judgment,  which  was  deli- 

Chundbr    Y^redby 
Khan«  Ainslie,  J.  (Maclean,  J.,  concurring). — One  Promothonath  Sandyal,  a 

4Cal.  417*  *ninor,  died  on  the  12th  of  Pons  last,  corresponding  with  the  ist  of  January 
of  the  current  year.  During  his  lifetime,  Bholanath  Khan  was  one  of  his  guar- 
dians, and,  to  use  the  language  of  the  Deputy  Magistrate,  '*  it  is  admitted  that 
Bholanath  Khan  was  the  sole  surviving  trustee  of  the  late  Promothonath  San- 
dyal  at  the  time  of  his  death,  and  that  the  property  was  vested  in  him. '' 
Khetfaemath  Chuckerbutty,  on  behalf  of  his  son  Shibnath  Chuckerbutty,  claim- 
ed the  estate  of  the  late  Promothonath  Sandyal.  He  obtained  an  order  for  a 
certificate  under  Act  XXVII.  of  i860  on  the  28th  of  February  last,  and  sub- 
sequently took  out  the  certificate.  He  then  proceeded  to  the  villages,  and  on 
the  strength  of  this  certificate  he  induced  a  number  of  ryots  to  give  him  kabu- 
liats.  The  Deputy  Magistrate  was  informed  by  the  police  that  there  was  like- 
ly to  be  a  breach  of  the  peace,  and  he  instituted  proceedings  under  s.  530  of 
the  Criminal  Procedure  Code,  calling  upon  Khethernath  Chuckerbutty  on  one 
^de>  aiul  Mphesb  Chunder  Khan  and  Bholanath  Khan  on  the  other,  to  estab- 
lish, if  they  could,  their  possession  of  the  property.  The  Deputy  Magistrate 
says  that  '*  it  was  alleged  on  both  sides  that  they  held  possession  of  the  estates 
by  receiving  rent  from  the  ryots  in  occupation  since  the  death  of  the  deceased, 
which  happened  on  the  12  th  of  Pons  last,  which  may  fairly  be  assumed  as  the 
date  when  the  dispute  first  commenced.  It  is,  however,  clear  from  the  evi- 
dence that  Khethernath  Chuckerbutty,  in  proceeding  to  assert  his  possession 
under  the  a^uthority  of  the  certificate  which  he  obtained  from  the  Judge's  Court, 
could  not  obtain  access  to  the  dwelling-house  and  the  zemindary  cutcherry  at 
Aulanga.  He  remained  in  the  bazar,  where  ryots  came  to  him,  and  to  whom 
he  explained  the  authority  which  the  certificate  conveyed,  and  the  position  of 
his  son  in  respect  to  the  estate  which  the  deceased  Promothonath  Sandyal  left, 
ahd  he  caused  bamboos  to  be  posted  in  all  directions  as  a  symbol  of  the  ac- 
qtiisition  of  the  estates ;  and  the  ryots  came,  and,  acknowledging  their  tenancy, 
gave  the  rents  due,  which  established  the  relation  of  landlord  and  tenant." 

The  Deputy  Magistrate  has,  therefore,  come  to  the  conclusion  that  Khe- 
thern^  Ct^upkerbutty  has  got  into  possession,  which,  in  whatever  way  it  may 
have  been  acquired,  must  be  taken  to  have  become  a  peaceful  possession  of 
the  property ;  and  he  has  accordingly  n^ade  an  order  confirming  him  in  pos- 
session of  the  villages,  and  the  other  side  in  possession  of  the  zemindary  cut- 
cherry  at  Aulanga. 

In  dealing  with  the  allegations  of  the  other  side,  the  Deputy  Magistrate 
seems  entirely  to  have  overlooked  the  position  of  Bholanath.  Bholanath  has 
stated  that  he  is  the  trustee  to  the  estate  of  the  late  Promothonath  Sandyal, 
,  minor,  his  mother  acting  with  him,  but  that  she  died  in  Bhadar,  and  that  in 
Ppus  last  his  ward  having  died,  Mohesh  Chunder  Khan,  the  brother  of  the 
maternal  grandfather  of  the  deceased  minor,  entered  into  possession  as  his  sole 
legal  heir.  It  is  evident  from  what  the  Deputy  Magistrate  has  said  as  to  the 
position  of  Bholanath,  and  from  what  he  recites  as  the  statement  made  by  Bhola- 
nath himself,  that  the  question  of  disposing  of  the  property  at  the  time  of  the 
death  of  Promothonath  rested  entirely,  with  Bholanath  who  was  responsible  for 
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the  manner  in  which  he  disposed  of  it ;  and  until  there  has  been  a  yielding  Up 
of  possession  by  Bholanath  or  the  person  to  whom  he  chose  to  make  bver  the 
property,  anybody  coming  forward  to  take  it  without  the  sanction  of  the  Civil       ^^  ^^^ 
Court  is,  as  far  as  the  Magistrate  is  concerned  with  him,  in  the  position  of  a   ^attir  of 
trespasser.  ""*■  Prrvn&H 

It  is  perfectly  clear  that  there  has  never  been  any  yielding  up  of  possession  ^  ^^ 
in  this  case.    The  whole  of  the  evidence  which  the  Deputy  Magistrate  has  com-      f^^*^*^ 
tnented  upon  goes  to  show  that  since  Promothonath's  death  there  has  been  a 
struggle  by  Khethernath  to  assert  his  son's  rights  as  against  Mohesh  Chunder, 
who  was  supported  by  Bholanath,  the  parfy  in  legal  possession  during  Promotho^ 
Bath's  lifetime. 

It  is  very  possible  that  a  breach  of  the  peace  was  imminent,  but,  in  order  to 
prevent  that  breach  of  the  peace,  the  proper  course  was  to  bind  Khethernath  in 
heavy  recognizances  to  maintain  the  peace,  and  not  to  oust  the  t)erson  whose 
possession  was  undoubted. 

The  Deputy  Magistrate  seems  to  think  that,  if  two  parties  come  forwird — 
one  being  lawfully  in  possession,  and  the  other  struggling  for  possession — and 
the  latter  succeeds  in  ousting  the  former,  he  is  to  recognize  the  stronger  and  suc- 
cessful party  as  the  one  to  be  maintained  in  possession  under  s.  530,  although 
such  possession  has  never  been  acquiesced  in,  and  the  struggle  for  it  is  in  fact 
that  which  caused  him  to  interfere.  This  is  an  error.  The  Magistrate  must 
look  to  possession  which  may  be  termed  peaceful.  He  must  go  back  to  the  time 
when  the  present  dispute  originated,  and  not  to  the  result  of  the  dispute  itself. 

The  Magistrate's  course  in  this  case  was  a  very  simple  one,  but  unfortun- 
ately he  has  misapplied  the  power  given  by  the  law,  and  given  support  to  a  de- 
liberate attempt  by  Khethernath  to  enforce  his  own  claims  by  the  high  hand. 

The  order  of  the  Deputy  Magistrate  must  be  set  aside. 

Order  sei  aside. 


FULL   BENCH. 

Before  Sir  Richard  Garik,  Ki,,  Chief  Justice,  and  Mr.  Justice  Jackson,  Mr. 
Justice  Markby,  Mr.  Justice  Ainslie,  and  Mr.  Justice  McDonell. 

The  empress  v.  ASHOOTOSH  CHUCKERBUTTY  and  others.^ 

Evidence  Act  (I.  of  1872),  s,  30 — Confession  of  one  Prisoner  implicating  himself  _ 

and  another,  Effect  of. 
Under  s.  30  of  the  Evidence  Act,  the  confession  of  a  prisoner  affecting  himself  and  an- 
other person  charged  with  the  same  offence  is,  when  duly  proved,  admissible  as  evidence 
against  both,  but  such  second  person  cannot,  when  it  is  uncorroborated  as  against  him,  be 
l^alljr  convicted  on  it. 

Per  Garth,  C.J. — Such  evidence  must  be  dealt  with  by  the  Court  in  the  same  manner 
2s  anj  other  evidence.  The  weight,  however,  to  be  attached  to  such  evidence,  and  the  ques- 
tion, whether  taken  by  itself  it  is  sufRcient  in  point  of  law  to  justify  a  cpnviction,  isacfuestion 
for  the  Judge.  Unsupported  by  other  evidence,  it,  however,  should  be  taken  as  evidence  of 
the  very  weakest  kind,  being  simply  a  statement  of  a  third  person  not  made  upon  oath  or 

*  Criminal  Full  Bench  Reference,  No.  312  of  1878,  from  the  order  made  by  Mr.  Justice 
McDodellaikd  Mr.  Justice  Broughton,  dated  the  8th  July  1878,  in  the  Appeals,  Nos.  306, 30^, 
««i  308  of  1878,  against  the  order  of  H.  Beverley,  Esq.,  Additional  Sessions  Judge  of  24- 
P^trcuas,  dated  the  7th  June  187^. 


1878. 
July  to. 
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affirmation.  If  such  confession  is  corroborated  by  other  evidence,  it  is  immaterial  whether, 
in  proving  the  case  at  the  trial,  the  confession  precedes  the  other  evidence,  or  the  other 
evidence  precedes  the  confession. 

Per  Jackson,  J.  (McDonell,^].,  concurring). — Such  evidence  is  not  sufficient  to  sup- 
port a  conviction,  even  if  corroborated  by  circumstantial  evidence,  unless  the  circumstances 
constituting  corroboration  would,  if  believed  to  exist,  themselves  support  a  conviction. 

Pet  Curiam. — The  word '  Court,'  in  s.  30  of  the  Evidence  Act,  means,  not  only  the  Judge 
in  a  trial  by  a  Judge  with  a  jury,  but  includes  both  Judge  and  jury. 

Three  prisoners,  Ashootosh,  Akbar,  and  Baneswar,  were  charged  with  the 
murder  of  a  certain  woman.  Ashootosh,  when  arrested,  made  a  complete  con- 
fession of  his  crime  before  the  Magistrate,  implicating  the  two  other  prisoners. 
Akbar  and  Baneswar,  on  being  arrested,  made  also  certain  admissions  before 
the  Magistrate.  Akbar  admitted  that  he  conspired  with  others  to  murder  the  de- 
ceased, though,  he  said,  he  refused  to  take  part  in  the  murder.  Baneswar  admitted 
that  he  had  seen  Ashootosh  and  Akbar  carrying  the  body  past  his  house  on  the 
night  when  the  murder  was  committed. 

On  the  case  coming  up  before  the  Additional  Sessions  Judge  of  Alipore, 
the  result  of  the  evidence  against  the  prisoners  was  summed  up  by  the  Judge 
in  the  following  words :  "  Against  Ashootosh  you  have  a  complete  chain  of 
circumstantial  evidence,  which  leaves  very  little  doubt  that  he  was  one  of  the 
persons  concerned  in  the  murder ;  you  have  also  his  own  complete  confession 
before  the  Magistrate,  and  his  partial  confession  in  this  Court.  Against  Banes- 
war and  Akbar  you  have  the  admissions  made  by  them  to  the  Magistrate ;  you 
Jiave  certain  suspicious  circumstances  in  their  surroundings  and  subsequent  con- 
duct ;  and  you  have,  lastly,  the  confession  of  Ashootosh,  which,  though  the  con- 
fession of  an  accomplice,  and  therefore  to  be  received  with  the  greatest  caution, 
is  nevertheless  corroborated  both  by  the  chain  of  circumstantial  evidence,  and 
by  its  remarkable  and  undesigned  agreement  with  the  confession  of  the  prisoner 
Akbar."  The  jury  were  unanimous  in  finding  that  the  prisoners  were  guilty  of 
the  offence  charged  against  them,  and  the  Sessions  Judge  passed  sentence  of 
death  upon  them.  The  case  was  referred  to  the  High  Court,  under  s.  287  of 
the  Criminal  Procedure  Code,  for  confirmation  of  the  sentence ;  and  the  pri- 
soners appealed. 

Baboo  Bhyrub  Chunder  Banerjee,  Baboo  Prannaih  Pundit^  and  Baboo 
Girija  Sunker  Mozoomdar  for  the  prisoners. 

After  hearing  the  case,  McDonell  and  Broughton,  J  J.,  referred  the  case  with 
the  following  remarks  and  questions  for  the  consideration  of  a  Full  Bench : — 

The  three  prisoners  have  been  convicted  by  the  Additional  Sessions  Judge 
of  the  24-Parganas  of  murder,  and  have  been  sentenced  to  death ;  and  the  pro- 
ceedings have  been  sent  up  to  this  Court  for  confirmation  of  the  sentence,  under 
s.  287  of  the  Criminal  Procedure  Code.  The  prisoners  have  likewise  appeal- 
ed. With  reference  to  the  prisoners  Baneswar  and  Akbar,  it  was  argued  be- 
fore us  that  the  evidence  on  the  record  was  not  legally  sufficient  to  convict  them 
of  the  offence  charged ;  that  the  so-called  confession  and  statement  of  Ashoo- 
tosh was  not  legally  admissible  as  evidence  against  the  other  two ;  and  that  the 
Judge  had  erred  in  law,  and  had  misdirected  the  jury,  when  he  put  before  them 
Ashootosh's  confession,  and  told  them  they  might  take  it  into  consideration  as 
against  the  other  two  prisoners. 

Various  rulings  on  s.  30  of  Aft  I.  of  1872  have  been  pointed  out  to  us. 
In  these  decisions — Reg,  v.  Malapa  bin  Kapana}  The  Queen  v.  Mohesh  Bis- 

'  II  Bom.  H.  C.  196. 
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was,^  The  Queen  v.  Jaffir  Alt?  The  Queen  v.  Belat  Alt  Moonshee?  The  Queen 
V.  Sadhu  Mundul,^  The  Queen  v.  Naga,^  The  Queen  v.  Chunder  Bhuitacharjee,^ 
The  Queen  v.  Keshub  Bhoonia^  The  Queen  v.  Baijoo  Chowdhree^  and  The 
Queen  v.  Narain,  Tel?  decided  by  Markby  and  Morris,  J  J.,  on  the  27th  May 
1875 — it  has  been  held  that  such  confessions  are  of  little  weight  unless  they 
are  corroborated  by  other  testimony;  that  they  have  all  the  infirmity  that  at- 
taches to  the  evidence  of  an  accomplice;  in  fact,  that  they  are  of  less  weight, 
as  they  are  not  given  on  oath,  and  the  party  making  them  is  not  subject  to 
cross-examination.  It  has  further  been  held  in  The  Queen  v.  Chunder  Bhutta- 
charjee^  that  they  cannot  be  used  as  the  basis  of  a  case,  but  merely  as  corro- 
borative of  other  independent  evidence.  In  some  of  the  decisions — The  Queen 
v.  Naga?  The  Queen  v.  Chunder  Bhuttacharjee?  and  in  The  Queen  v.  Narain 
Tel?  decided  by  Markby  and  Morris,  JJ.,  27th  May  1875 — it  has  been  pointed 
out  that  the  legislature  have  avoided  calling  the  statement  "evidence;'*  and 
finally  it  has  been  held  in  the  case  of  Narain  Tel^  that  the  statement  (in  a  case 
tried  by  a  jury)  should  not  be  put  before  the  jury;  that  the  word  "Court"  in 
s.  30  means  only  the  Judge  and  not  the  jury;  and  that  not  being  "evidence'' 
as  defined  in  s.  3  of  the  Evidence  Ad,  the  jury  ought  not  to  be  allowed  to  take 
into  consideration  the  confession  of  one  prisoner  as  against  his  fellow-prisoners. 
With  the  last  decision,  as  at  present  advised,  we  do  not  agree. 

We  think  that,  if  a  confession  is  to  be  used  at  all,  it  must  be  used  by  the 
tribunal  which  is  to  deal  with  the  case;  that  is  to  say,  by  the  Judge  and  jury 
when  the  trial  is  by  Judge  and  jur>,  and  by  Judge  and  Assessors,  where  that 
mode  of  trial  is  adopted;  and  that  the  word  "Court''  must,  therefore,  mean  the 
tribunal,  whatever  that  tribunal  may  be.  Again,  if  it  is  to  be  used  at  all,  it  can- 
not, we  think,  be  used  as  anything  else  but  as  evidence.  We  agree,  however, 
in  thinkin':^  with  the  learned  Judges,  who  have  decided  the  other  cases,  that  it 
is  material  of  the  very  lowest  order,  and  of  far  less  force  than  the  evidence  of 
an  accomplice,  which  itself  ought  to  be  accepted  only  under  most  exceptional 
circumstances  without  corroboration,  inasmuch  as  the  confession  is  made  with- 
out oath  or  affirmation,  and  the  person  making  it  is  not  subject  to  cross-exami- 
nation. 

It  appears  to  us  that  there  is  some  conflid  of  opinion  as  to  whether  such 
confessions,  when  used  against  others,  only  stand  in  need  of  corroboration,  or 
whtther,  as  ruled  in  The  Queen  v.  Chunder  Bhutiacharjee^  (with  which  deci- 
sion we  concur,  differing,  as  it  seems  to  us  that  it  does,  from  the  course  taken 
in  others  of  the  cases  we  have  referred  to),  that  auch  confession  cannot  be  used 
as  the  basis  of  a  case,  but  merely  as  corroborative  of  other  independent  evi- 
dence. 

The  questions  we  would  wish  the  Full  Bench  to  consider  are  : — 

(1.) — Whether  a  confession  made  by  one  person,  who  is  being  jointly  tried 
with  others  for  the  same  offence,  and  adffecting  himself  and  some  other  such 
person  (and  which  is  proved),  is  to  be  treated  as  "  evidence  "  against  such 
other  person  under  s.  30  of  Aft  I.  of  1872 ;  or  whether  the  words  "  the  Court 
may  take  into  consideration  such  confession,  etc.,"  to  the  end  of  the  section, 
mean  that  such  confession  is  to  be  treated,  not  as  "  evidence,"  but  in  some 
other  manner ;  and,  if  so,  in  what  manner  should  such  confession  be  treated } 

(2.) — ^Whether  the  word  "  Court "  as  used  in  that  section  means  the  Judge 
only  in  a  trial  by  a  Judge  with  a  jury,  or  includes  both  Judge  and  jury  ? 
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(3.) — Whether  such  a  confession  made  by  one  such  person  may  be  used 
as  the  basis  of  proof  of  the  offence  charged  as  against  the  other,  and,  if  cor- 
roborated, may  sustain  a  conviction  ;  or  whether  it  is  necessary,  in  order  to  sus- 
tain a  conviction,  to  use  such  confession  only  as  itself  corroborative  of  other 
independent  evidence  ? 

Baboo  Bhyrub  Ckunder  Banner jte  for  the  appellants. — As  to  the  first  ques- 
tion to  be  considered.  S.  30  of  the  Evidence  Aft  lays  down  that  such  a  con- 
fession as  was  made  in  this  case  may  be  taken  into  consideration  as  against 
another  person  implicated  by  the  confession.  It  would,  of  course,  be  "evidence" 
as  against  the  person  confessing,  but,  as  against  another  person  tried  with  him, 
the  words,  "  the  Court  ihay  take  it  into  consideration,"  leave  it  to  be  inferred 
that  there  are  certain  circumstances  under  which  it  may  be  so  taken  Into  con- 
sideration, and  certain  circumstances  under  which  it  ought  not  to  be  so  taken. 
The  decisions  quoted  in  the  judgment  of  Mr.  Justice  McDonell  all  state  that 
such  confessions  are  of  little  weight  unless  they  are  corroborated  by  other  testi- 
mony. Moreover,  such  confession  is  not  given  on  oath,  nor  is  the  person  mak- 
ing it  subjeft  to  cross-examination.  Such  a  statement  or  confession  was  not 
considered  to  be  "  evidence  "  in  the  case  of  The  Queen  v.  Nagd^  and  in  the 
case  of  The  Queen  v.  Chunder  BhuUachdrjee?  The  word  "  evidence  "  is  de- 
fined in  the  3rd  section  of  Aft  I.  of  1872  as  meaning  and  including — (i)  all 
statements  which  the  Court  permits  or  requires  to  be  made  before  it  by  wit- 
nesses ;  and  (ii)  all  documents  produced  for  the  inspection  of  the  Court.  The 
statement  or  confession  in  this  case  was  merely  taken  down  and  recorded  be- 
fore the  Court,  and  was  not  given  on  oath,  and  was  therefore  not  the  testimony 
of  a  witness  examined  by  the  Court.  [Garth,  C.J. — The  word  "  prove  "  in  s. 
30  must  refer  to  a  confession  made  beforehand.] 

Then  as  to  whether  the  word  "  Court "  signifies  the  Judge  alone,  or  the 
Judge  and  jury.  S.  3  of  the  Evidence  Aft  defines  the  word  "Court"  to  be 
certain  persons  who  are  legally  authorized  to  take  evidence.  Now  Judges,  and 
not  the  jury,  are  so  authorized ;  it  cannot  be  the  province  of  a  jury  to  take  evi- 
dence. [Jackson,  J. — In  that  section  the  words  used  are,  the  Court "  includes  " 
such  persons  as  are  there  mentioned ;  in  the  next  paragraph,  in  defining  the 
word  "  faft,"  the  words  used  are,  a  faft  "  means  and  includes,"  &c. ;  therefore 
the  first  definition  is  not  meant  to  be  exhaustive.]  The  Criminal  Procedure 
Code,  Aft  X.  of  1872,  Ch.  XIX.,  distinguishes  the  words  "  Court  "  and  "  jury." 
Ss.  231,  243,  251,  253,  255,  256,  262,  and  265,  all  show  that  the  word  "Court" 
means  the  Judge  alone.  [Ainslie,  J. — In  s.  253  the  word  "Court"  in  the 
ist  part  means  the  Judge,  but  in  the  2nd  part,  the  Court-house.]  In  s.  249  of 
Aft  X.  of  1872,  it  is  stated  that  the  judgment  of  a  higher  Court  may  be 
"  grounded  "  on  the  evidence  given  before  a  Magistrate  ;  if  it  is  only  "  to  be 
founded  "  there  must  be  something  further,  before  a  judgment  can  be  finally 
given  on  such  evidence.  S.  30  of  the  Evidence  Aft  should  be  read  with 
s.  249. 

As  to  whether  a  confession  made  against  another  can  sustain  a  convic- 
tion, we  must  assume  it  is  "  evidence,*'  and  then  we  have  to  consider  the  effect 
of  such  evidence.  The  cases  of  The  Queen  v.  Naga^  and  The  Queen  v.  Chun- 
der Bhuttacharjee^  lay  down  that  such  confession  cannot  be  the  basis  of  a  case, 
but  there  must  be  some  other  independent  material  evidence.  The  meaning 
of  s.  30  of  the  Evidence  Act  is  clearly  given  in  the  case  of  The  Queen  v.  Jaffir 
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Alt}  The  Queen  v.  Belat  Ali  Moonshee?  The  Queen  v.  Sadhu  Mundul?  The 
Queen  v.  Keshub  Bhoonia,^  The  Queen  v.  Baijoo  Chowdhree^  Re^,  v.  Malapa 
bin  Kapana?  Reg.  v.  Budhu  Nanku^  and  Reg.  v.  Amhigara  Hulagu^  [Jack- 
son, J. — ^The  Bombay  decision  is  opposed  to  s.  133.  I  don't  think  such  evi- 
dence stands  as  high  as  the  evidence  of  an  accomplice.] 

The  Junior  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. — It  is  sub- 
mitted that  the  meaning  put  on  the  word  **  evidence"  should  be  that  given  by 
Mr.  Justice  McDonell  in  the  judgment  of  the  High  Court  in  this  case,  and 
generally  given  in  the  cases  cited. 

The  definition  given  in  Best  on  Evidence,  p.  10,  is  "Any  matter  of  fact, 
the  effect,  tendency,  or  design  of  which  is  to  produce  in  the  mind  a  persuasion, 
affirmative  or  disaffirmative,  of  the  existence  of  some  other  matter  of  fact ; "  and 
farther,  in  the  foot-note  to  that  page,  it  is  described  "  as  signifying  generally 
any  proof,  be  it  testimony  of  men,  records,  or  writings." 

In  the  Evidence  Act,  the  word  is  restricted  to  all  statements  made  by  wit- 
nesses in  relation  to  matters  of  fact  under  enquiry.  But  the  word  "  admission" 
is  defined  in  s.  17.  In  Criminal  Courts  "  a  confession"  would  be  included  in 
the  word  '*  admission,"  and  it  is  on  such  admission  or  confession  that  a  Court  , 
is  to  infer  guilt  or  innocence.  A  "  confession,"  when  proved  under  s.  30,  be- 
comes a  statement  which  the  Court  requires  to  be  proved,  and  is  strictly  within 
s.  30.  If,  therefore,  evidence  is  to  be  defined  as  a  relevant  fact  on  which  guilt 
or  innocence  is  to  be  inferred,  then  s.  30  is  rightly  worded. 

As  to  the  meaning  of  the  word  "  Court,"  it  must  have  the  meaning  of  the 
Judge  and  jury,  because  a  Judge  must  act  on  the  opinion  of  the  jury,  unless 
be  disapproves  of  it.  The  meaning  of  the  word  "  Court"  is  shown  in  the  de- 
finition of  the  word  *'  proved,"  s.  3,  and  it  must  mean  then  the  Judge  and  jury, 
because  the  Judge  does  not  act  alone  in  criminal  cases.  [Jackson,  J. — I 
should  say  that  the  word  "  Court"  in  ss.  24  and  28  refer  clearly  to  the  Court 
in  which  the  confession  is  made.] 

The  following  judgments  were  delivered  by  the  Full  Bench : — 

Garth,  C.J. — I  am  of  opinion  that  under  s.  30  the  confession  of  a  pri- 
soner which  affects  himself  and  some  other  prisoner  charged  with  the  same 
offence  becomes,  when  duly  proved,  admissible  in  evidence  as  against  both 
prisoners,  and  must  be  so  dealt  with  by  the  Court.  When  this  confession  has 
been  duly  proved,  it  may,  by  the  express  language  of  the  section,  be  taken  into 
coosideration  against  either  prisoner ;  and  I  do  not  see  in  what  other  way  it 
can  be  taken  into  consideration  than  as  evidence.  There  is  no  provision  in 
tbe  section  by,  whiqh  the  confession  is  to  be  receivable  against  one  prisoner  in 
cne  w^,  and  against  the  other  prisoner  in  another  way.  But,  although  the  sec- 
tion doiui,  in  my  opinion,  make  the  confession  admissible  in  evidence  agaii^t 
cither  prisoner,  the  weight  which  ought  to  be  attached  to  such  evidence,  and 
tbe  question  whether,  taken  by  itself,  it  is  sufficient,  in  point  of  law,  to  justify 
a  conviction,  is  a  question  for  the  Judge  who  tries  the  case. 

A  confession  by  prisoner  A,  which  involves  the  guilt  of  prisoner  B,  is  of 
itself,  unsupported  by  other  testimony,  evidence  of  the  weakest  possible  kind 
against  B.    It  is  simply  the  statement  of  a  third  person,  not  made  upon  oath  or 


1878. 


Empress, 

tr. 
ASHOOTOSf) 

Chuckbr- 

BUTTY, 

4Cal.483. 


»  19  W.  R.  57,  6a 

*  Jbid,  67. 

»  21  W.  R.  69. 

*  25  W.  R.  8. 


»  Ibid,  43. 

'11  Bom.  196. 

7  I.  L.  R.,  I  Bom.  47S» 

»  I.  L.  R.,  I  Ma^  163. 


Digitized  by 


Google 


t84 


INDIAN  lA  W  kEPORTS. 


1878. 


Empress 

V. 

ashootosh 
Chucker- 

BUTTY, 

4CaI.483. 


affirmation ;  and  I  am  of  opinion  that,  no  Court  ought  to  convict  prisoner  B 
upon  such  evidence. 

1.  I  consider,  moreover,  that,  if  a  prisoner  were  convicted  upon  such  evU 
dence,  whether  by  a  jury  or  otherwise,  and  were  to  appeal  to  this  Court,  the 
conviction  ought  to  be  set  aside ;  and,  further,  that  any  Sessions  Judge  trying 
such  a  case  before  a  jury  ought  to  direct  them  to  acquit  the  prisoner.  How 
far  any  corroborative  evidence  would  be  sufficient,  coupled  with  the  confession, 
to  convict  a  prisoner,  must  depend  upon  the  circumstances  of  each  particular 
case. 

2.  I  consider  that  the  word  *^  Court"  must  mean  the  Court  before  which 
the  trial  of  the  prisoner  is  to  be  held ;  and  in  a  jury  trial  must  mean  the  Judge 
and  jury.  I  cannot  think  that  the  word  **  Court"  is  intended  to  mean  "  the  Jadge 
and  jury"  as  regards  one  portion  of  the  confession,  and  the  Judge  only,  exclu- 
sive of  the  jury,  as  regards  the  other  portion. 

3.  If  the  confession  is  corroborated  by  other  evidence,  I  do  not  think  it 
matters  whether,  in  proving  the  case  at  the  trial,  the  confession  precedes  the 
other  evidence,  or  the  other  evidence  precedes  the  confession.  The  course  of 
proof  in  each  case  is  a  question  of  convenience  for  the  prosecution ;  and  they 
have  a  right  to  bring  forward  the  evidence  in  any  order  they  may  think  fit. 

Jackson,  J. — In  my  opinion  the  confession  spoken  of  in  s.  30  of  the  Evi- 
dence Act,  to  put  the  intention  of  the  legislature  into  a  common  English  legal 
phrase,  "  is  evidence."  I  also  think  it  evidence  for  a  jury  at  a  Sessions  trial 
in  India ;  but  I  think  at  the  same  time  it  is  not  singly  sufficient  to  support  a 
conviction,  that  is  to  say,  an  accused  person  other  than  he  who  has  confessed 
cannot  lawfully  be  convicted  upon  such  confession  alone,  nor  in  my  opinion 
ought  he  to  be  convicted  on  the  ground  of  such  confession  corroborated  by 
circumstantial  evidence,  unless  the  circumstances  constituting  corroboration 
would,  if  believed  to  exist,  themselves  support  a  conviction. 

In  considering  such  questions  as  these,  it  appears  to  me  that  embarrass- 
ment and  difficulty  will  be  greatly  lessened,  if,  instead  of  assuming  the  English 
Law  of  Evidence,  and  then  inquiring  what  changes  the  Evidence  Act  has  made 
in  it,  we  regard,  as  I  think  we  are  bound  to  do,  the  Act  itself  as  containing  the 
scheme  of  the  law,  the  principles,  and  the  application  of  these  principles  to  the 
cases  of  most  frequent  occurrence. 

It  may  be  that,  as  observed  by  Mr.  Norton  in  his  Preface  (Law  of  Evi- 
.  dence,  8th  Edition),  the  framer  of  the  Act  over-estimated  what  had  been  done, 
when  he  claimed  to  have  reproduced  within  the  compass  of  his  167  sections  the 
whole  of  Taylor's  Work  that  was  applicable  to  India,  and  there  can  be  no 
doubt  that  cases  must  arise  for  which  no  positive  solution  can  be  found  in  the 
Act  itself,  and  in  such  cases  we  shall  probably  be  justified,  and  shall  always 
be  safe,  in  adopting  English  rules,  in  so  far  as  they  follow  or  are  in  accord 
with  the  general  tenor  of  the  Act.  But  in  respect  of  matters  expressly  pro- 
vided for  in  the  Ad,  we  must,  so  to  say,  start  from  the  Act,  and  not  deal  with 
it  as  a  mere  modification  of  the  Law  of  Evidence  prevailing  in  England. 

The  legislature,  in  my  opinion,  has  not  avoided  calling  the  confession  of 
an  accused  person  "  evidence"  against  a  co-prisoner.  It  has  not  so  called  it, 
because  that  is  not  the  phraseology  of  the  Act.  What  its  framers  appear  to 
have  had  chiefly  in  view,  and  what  they  have  expressed  in  the  way  which  they 
considered  most  suitable,  was — ist,  what  facts  are  relevant  and  what  irrelevant 
for  the  purpose  of  producing  a  given  belief ;  and,  2nd,  in  what  manner  such 
focts  as  are  relevant  are  to  be  proved. 
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The  following  definition  or  explanation  of  the  expression  "proved"  is, 
"  a  fact  is  said  to  be  proved  when,  after  considering  the  circumstances  before  it, ' 
the  Court  either  believes  it  to  exist,  etc." 

It  seems  to  follow,  therefore,  that,  if  a  relevant  fact  is  proved,  and  the  law  ashootosh 
expressly  authorizes  its  being  taken  into  consideration,  that  is,  considered  for  chucker- 
a  certain  purpose,  or  against  persons  in  a  certain  situation,  the  fact  in  question 
is  "  evidence"  for  that  purpose,  or  against  such  persons,  although  the  result 
has  not  been  expressed  in  those  words  by  the  legislature ;  and  being  "  evi- 
dence,''  it  must  be  used  in  the  same  way  as  everything  else  that  is  "  evidence." 

What  the  legislature  intended  to  denote  whenever  the  word  "  evidence" 
is  used  In  the  Act  is  carefully  explained  in  the  interpretation-clause. 

A  confession  is  an  admission,  and  by  s.  21  admissions  are  relevant.  Or- 
dinarily such  admissions  can  only  be  proved  against  the  person  making  them, 
and  therefore,  if  the  prosecutor,  at  a  trial  before  the  Court  of  Session,  proved 
a  confession  made  by  a  person  then  under  trial,  the  Court  would  be  obliged 
to  hold  that  it  was  relevant,  and  could  be  considered  only  against  the  person 
making  it ;  but  the  30th  section  expressly  says  that  such  confession  when  proved 
may  be  considered  as  against  other  persons  being  jointly  tried  for  the  same 
offence  who  are  affected  by  it,  The  first  point,  therefore,  seems  made  out  by 
the  terms  of  the  Act  itself. 

In  truth  it  seems  impossible  to  avoid  in  such  cases  producing  an  effect 
upon  the  mind,  when  a  confession  is  read,  extending  to  every  person  named 
m  the  confession;  even  the' Judge,  with  the  best  balanced  mind  conceivable, 
if  he  spoke  with  absolute  sincerity  and  self-examination,  would  probably  admit 
that  his  mind  was  in  some  degree  affected  by  the  confession  of  one  man  cri- 
minating another,  provided  that  he  believed  the  confessing  prisoner  to  be  in 
the  main  veracious. 

It  may  be,  therefore,  that  the  legislature  did  wisely  in  recognizing  and 
taking  under  its  control  the  impression  thus  unavoidable,  which  might  actual- 
ly do  more  harm  if  unrecognized. 

The  confession,  being  thus  what  is  called  "  evidence,"  is,  it  seems  to  me, 
clearly  matter  for  the  jury  to  consider. 

So  far  as  I  can  call  to  mind,  the  only  mention  of  a  jury  in  the  Evidence 
Act  occurs  in  s.  166,  which  prescribes  how  questions  may  be  put  by  jurors. 
Bat  certainly  neither  in  that  Act,  nor  in  the  Code  of  Criminal  Procedure,  is  there, 
80  far  as  I  am  aware,  any  trace  of  an  intention  to  separate  evidence  which  may 
be  considered  by  a  jury  from  that  which  may  be  considered  by  a  Court. 

Nor,  in  my  opinion,  does  the  definition  of  the  word  "  Court"  in  theEvidence 
Act  exclude  the  jury.  It  runs  thus :  "Court"  includes  all  Judges  and  Magis- 
trates, and  all  persons,  except  arbitrators,  legally  authorized  to  take  evidence ; 
but  it  does  not,  therefore,  necessarily  exclude  a  jury,  for,  when  a  definition  is 
intended  to  be  exclusive,  it  would  seem  the  form  of  words  (as  in  the  next  fol- 
lowing definition)  is  "  means  and  includes." 

Besides,  it  appears  to  me  that,  for  the  purposes  of  the  definition,  the  jury 
are  authorized,  with  the  Judge,  to  take  evidence.  They  certainly  hear  it,  and 
decide  xipon  its  value. 

As  to  the  language  of  s.  255,  the  word  " evidence"  there,  is  not,  I  think, 
Qsed  with  reference  to  its  definition  in  the  Evidence  Act,  and  even  if  it  were, 
I  do  not  consider  that  it  would  create  any  difficulty. 

I.  L.  R.,  Cal.  24. 
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It  seems  to  me  impossible  to  conceive  that  the  legislature  should  have  in- 
tended that  confessions  admitted  to  consideration  under  such  circumstances 
should  be  used  in  any  other  way  than  by  making  them  (to  use  the  English  term 
again)  "evidence,"  or  that,  having  made  them  "evidence,"  and  having  contem- 
poraneously provided  for  the  trial  of  a  large  class  of  offences  by  a  jury  invested 
with  the  power  of  determining  questions  of  fact,  they  should  have  silently  with- 
drawn such  "  evidence"  from  the  consideration  of  the  jury,  permitting  it  to  be 
considered  by  the  Court,  which  has  not  the  function  of  deciding  on  the  facts. 

There  remains  the  question  of  the  effect  to  be  given  to  such  confessions, 
and  this  point  also  appears  to  me  not  doubtful. 

The  confession  clearly  cannot  stand  higher  as  to  probative  force  than  the 
testimony  of  an  accomplice,  who  is  declared  to  be  a  competent  witness  against 
an  accused  person  (s.  133),  and  the  law  does  not  say  of  the  confession,  as  it  says 
of  such  testimony,  that  "  a  conviction  is  not  illegal  merely  because  it  proceeds 
upon  the  uncorroborated  testimony  of  an  accomplice."  That  being  so,  I  consi- 
der that  we  are  free  to  lay  down  the  rule,  which  would  undoubtedly  prevail  in 
England,  if  it  were  possible  that  such  matter  could  be  admitted,  and  to  hold 
that  a  conviction  based  upon  such  confession  alone  would  be  illegal ;  and  not 
only  so,  but  that  such  confession  will  not  legally  suflSce,  when  corroborated 
by  other  facts  of  which  evidence  is  offered,  unless  those  facts  are  such  that,  if 
believed  to  exist,  they  would  of  themselves  suffice  to  support  a  conviction. 

I  need  hardly  advert  to  the  fact  that  the  legislature,  while  declaring  that 
a  conviction  is  not  illegal  because  it  depends  on  the  uncorroborated  testimony 
of  an  accomplice,  at  the  same  time  enumerates  examples  of  facts  which  the 
Court  may  presume,  mentioning  prominently  this  one,  that  an  accomplice  is 
unworthy  of  credit  unless  he  is  corroborated  in  material  particulars ;  and  the 
facts  afterwards  instanced  as  fit  to  be  considered  for  the  purpose  of  limiting 
the  application  of  this  maxim,  have  reference,  I  conceive,  only  to  the  case  of 
accomplice  witnesses,  as  the  illus.  (^)  itself  has  also. 

I  would  answer  the  questions  put  ^  above  stated. 

Markby,  J. — Upon  a  question  of  the  construction  of  an  Act  of  Legisla- 
ture, it  is  very  desirable  that  there  should  be  no  dissentient  opinion.  My  learn- 
ed brethren  having  come  to  the  conclusion  that  a  conviction  by  a  jury,  upon 
the  uncorroborated  confession  of  an  accomplice,  would,  except  as  against  the 
accused  person  who  makes  the  statement,  be  illegal,  I  am  content  to  abandon 
my  own  doubts,  and  to  concur  in  their  decision  that  the  confession  of  an  ac- 
complice is,  by  the  law  of  India,  evidence  against  his  fellow-prisoner. 

AiNSLiE,  J. — Courts  of  Justice,  in  dealing  with  questions  of  fact,  have  to 
determine  whether  the  alleged  facts  are  proved,  disproved,  or  not  proved. 
They  can  only  do  this  by  considering  the  matters  before  them  bearing  upon 
the  existence  or  non-existence  of  the  alleged  facts,  and  whatever  goes  to  show 
the  existence  or  non-existence  of  a  fact  is  evidence  in  respect  of  that  fact. 

The  Indian  Evidence  Act,  in  the  30th  section,  speaks  of  certain  confessions 
by  a  prisoner  as  proper  to  be  taken  into  consideration,  not  only  as  against  the 
person  by  whom  they  are  made,  but  also  as  against  any  other  person  who  is  being 
tried  jointly  for  the  same  offence.  Such  confessions  may  legally  go  to  make  up 
the  proof  of  the  offence  as  against  the  latter,  and,  if  so,  it  is  impossible  to  describe 
them  as  anything  but  evidence.  In  the  case  of  a  confession  proved  by  oral  testi- 
mony, or  previously  reduced  to  writing  by  a  Magistrate,  and  proved  by  the  pro- 
duction of  the  record,  the  definition  of  evidence  in  s.  3  of  the  Evidence  Act  will 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  IV. 


187 


cleariy  include  such  proof.   There  can  be  no  reason  for  holding  that  a  confession 
made  during  a  trial  in  the  Court  of  Session  in  open  Court  is  to  be  treated  as  ' 
something  different ;  therefore  I  hold  that  all  confessions  which  can  legally  be 
used  mider  s.  30  are  evidence. 

In  the  case  of  trial  by  jury,  it  is  specially  the  province  of  the  jury  to  deter- 
mine whether  the  evidence  before  it,  adduced  to  prove  the  charges  laid  against 
the  accused,  is  trustworthy.  It  is  the  duty  of  the  Judge  to  exclude  irrelevant 
evidence,  but,  as  regards  the  evidence  which  is  decided  to  be  relevant,  it  is  the 
doty  of  the  jury  to  determine  on  its  credibility,  and  generally  its  sufficiency. 

If  a  case  is  left  to  go  to  a  jury  at  all,  the  whole  of  the  admissible  evidence 
must  go  to  the  jury,  and  therefore  the  word  "  Court "  in  s.  30  must  include  the 
jurors  who  are  to  determine  on  the  evidence. 

But  under  s.  251,  Criminal  Procedure  Code,  a  Sessions  Judge  is  empowered 
to  stop  a  case  without  referring  the  evidence  to  the  jury  when  he  thinks  there  are 
no  grounds  for  proceeding,  and  to  direct  the  jury  to  return  a  verdict  of  acquittal. 

To  a  certain  extent,  therefore,  the  Judge  is  to  determine  on  the  sufficiency 
of  the  evidence,  and  he  is  empowered  to  direct  a  jury  to  return  a  verdict  of  ac- 
quittal when  there  is  no  evidence  to  go  to  it,  except  the  uncorroborated  state- 
ment of  a  confessing  fellow-prisoner  under  trial  at  the  same  time. 

I  think  that  he  is  not  only  empowered,  but  bound,  to  exercise  this  power. 
The  case  does  not  come  within  the  words  of  s.  133,  taken  strictly,  and  that 
section  itself  must  be  taken  with  illus.  (J)\  s.  1 14)  which  shows  that  it  is  reason- 
able to  presume  that  an  accomplice  is  unworthy  of  credit  unless  he  is  corrobo- 
rated in  material  particulars.  The  material  particulars,  as  has  frequently  been 
potnted  out,  are  those  which  go  to  connect  the  accused  with  the  offence,  and  not 
merely  those  which  go  to  corroborate  the  general  story  of  the  crime.  There  is 
not,  in  my  opinion,  an3rthing  in  the  law  inconsistent  with  the  view  that  a  Ses- 
sions Judge  is  bound  to  stop  a  trial  when  there  is  nothing  against  an  accused 
person  but  an  uncorroborated  statement  of  a  fellow-prisoner  being  jointly  tried 
for  the  same  offence,  and  that  a  failure  to  do  this  amounts  to  an  error  in  law, 
which  will  vitiate  a  conviction  by  a  jury  arrived  at  under  such  circumstances. 

McDoNELL,  J. — On  the  first  and  second  points  I  agree  with  my  learned 
brethren.  I  took  the  same  view  when  referring  the  case  to  the  Full  Bench.  On 
the  third  point  I  entirely  concur  in  the  judgment  of  Mr.  Justice  Jackson. 
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APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Birch  and  Mr,  Justice  Mitter. 

\m  the  matter  of  the  empress  v,  FUTTEH  JYAB  KHAN  and  others.* 

Sessions  Court, jurisdiction  of— Power  to  commit  to  itself  Cases  not  triable  exclu' 

sively  by  Court  of  Session — Criminal  Procedure  Code  (Act  X.  of  18^2),  ss, 

231,  471,  and  472. 

A  Coart  of  Session  has  no  power  to  commit  to  itself  for  trial  a  case  not  triable  ez- 
tkmwtij  hj  such  Sessions  Court. 

TV  words  "  commit  the  case  itself  "  in  s.  471  of  the  Code  of  Criminal  Procedure  can- 
■oc  (when  read  in  connection  with  s.  231)  be  held  to  empower  a  Sessions  Court  to  commit 
ndi  a  case  to  itself. 

*  Crimioal  Motion,  No.  2  of  1879,  against  the  order  of  C.  D.  Field,  Esq.,  Sessions 
Jvd|«  d  Bnrdwan,  dated  the  i6th  December  1878. 


1879. 
Jan.  31. 

4  Cal.  570. 
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1B79.  '^"^  accused  in  this  case  was  charged,  under  s.  193  of  the  Indian  Penal 

— — — —  Code,  with  intentionally  giving  false  evidence  in  a  stage  of  a  judicial  proceed- 

IN  THE       ji^g,  |jg|^  before  the  Sessions  Court  of  Burdwan.    The  Judge,  before  whom  the 

MATTER  OF    alleged  false  evidence  had  been  given,  held  a  preliminary  enquiry,  and  commit- 

The        ted  the  accused  for  trial  to  his  own  Court. 
Empress  r^^^  accused  applied  to  the  High  Court,  under  the  revisional  section  of  the 

^*  Code  of  Criminal  Procedure,  to  set  aside  the  proceedings  held  under  the  pre- 

FuTTEM  JYAB  liminary  enquiry  and  commitment,  on  the  ground  that  such  proceedings  were 
Khan,       made  without  jurisdiction. 
4  Cai.  570.  Baboo  Gooroodass  Banerjee  for  the  petitioner. 

The  judgment  of  the  Court  was  delivered  by 

Birch,  J. — In  this  case  the  Sessions  Judge  of  Burdwan  has  committed  the 
petitioner  before  us  to  take  his  trial  before  the  Court  of  Session  on  a  charge  of 
having  given  false  evidence  in  a  stage  of  a  judicial  proceeding — m.,  a  trial 
held  in  the  Court  of  Session  under  s.  193  of  the  Indian  Penal  Oxie.  The  Ses- 
sions Judge  had  himself  held  the  preliminary  enquiry,  and  committed  the  case 
to  the  Court  of  Session. 

We  are  asked  to  set  aside  this  commitment  as  made  in  contravention  of 
the  provisions  of  the  Code  of  Criminal  Procedure. 

The  Sessions  Judge,  in  the  explanations  which  he  has  submitted,  states 
that,  in  his  opinion,  s.  471  empowers  him  to  commit  this  case,  and  that  that 
power  is  not  limited  or  restricted  by  the  provisions  of  the  following  section  (472). 

We  think  that  the  learned  Judge  has  taken  an  erroneous  view  of  the  law, 
and  that  the  interpretation  he  would  put  upon  these  sections  cannot  be  sup- 
ported. 

The  offence  with  which  Futteh  Jyab  Khan  is  charged  is  admittedly  not 
one  that  is  triable  by  the  Court  of  Session  exclusively.  It  is  only  in  cases  ex- 
clusively triable  by  the  Court  of  Session  that  the  Judge  is  empowered  to  com- 
mit or  hold  to  bail  and  try  an  accused  person  charged  with  the  offences  men- 
tioned in  ss.  467,  468,  and  469.  In  cases  of  a  like  nature,  which  are  not  triable 
by  the;  Court  of  Session  exclusively,  all  that  the  Judge  is  empowered  to  do  is 
to  send  the  case  for  enquiry  to  any  Magistrate  having  power  to  try  or  commit 
for  trial  the  accused  person  under  s.  471. 

The  words  "commit  the  case  itself,*'  occurring  in  s.  471,  do  not  mean  that 
the  Court  of  Session  may  commit  the  case  to  itself  as  the  Judge  would  inter- 
pret. If  the  section  would  bear  this  interpretation,  it  would  be  opposed  to  the 
distinct  provisions  of  s.  231,  which  restricts  and  limits  the  action  of  the  Court 
of  Session  as  a  Court  of  original  criminal  jurisdiction,  save  and  except  in  the 
cases  provided  for  by  ss.  435  and  472. 

We  are  of  opinion  that  the  procedure  adopted  by  the  Sessions  Judge  in 
— —  this  case  is  not  warranted  by  law,  and  we,  therefore,  quash  the  commitment  to 

the  Court  of  Session,  and  direct  the  Sessions  Judge  to  nend  the  case  for  en- 
quiry to  the  Magistrate,  who  will  deal  with  it  as  he  thinks  fit. 

This  order  will  govern  the  application  in  the  case  of  Dwarka  Nath  Banerjee, 
No.  I  of  1879. 
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APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Markby  and  Mr.  Justice  Prinsep. 
THE  EMPRESS  v.  ACHIRAJ  JLALL  and  another  (Petitioners).!  1878. 


Information  to  Police — Agent  of  Owner  of  Land-^Criminal  Procedure  Code  (Act 


Aug.  13' 


X.  of  iS'ji),  s.  go.  4  Cal.  603. 

Per  Markby,  J. — A  khazanchi  is  not  an  "agent "  within  the  meaning  of  s.  90  of  the 
Criminal  Procedure  Code.  A  dewan  may  be  an  "agent"  if  his  master  is  absent,  but  the 
provisions  of  s.  90  do  not  apply  to  a  dewan  who  is  acting  only  under  the  orders  of  his  re- 
Mdeot  master. 

Per  Prinsep,  Y-^ii€ere. — Whether,  according  to  s.  90,  an  agent  is  only  responsible 
for  giving  information  of  the  occurrence  of  any  sudden  or  unnatural  death. 

Mr.  Branson  and  Mr.  Evans  (with  them  Baboo  Doorga  Pershad  Dass)  for 
the  petitioners. 

The  Assistant  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. 

In  this  case  the  khazanchi  and  dewan  of  the  zemindar  of  a  certain  village 
had  been  tried  and  convicted  under  s.  90  of  the  Criminal  Procedure  Code  for 
not  giving  information  to  the  police  of  a  theft  committed  in  the  village. 

The  prisoners  appealed  to  the  High  Court. 

Markbt,  J.  (after  noticing  certain  irregularities  in  the  Magistrate's  proce- 
dure, continued  as  follows). — But  I  also  think  that  neither  of  these  two  persons 
would  come  within  s.  90  of  the  Code  of  Criminal  Procedure.  With  regard  to 
the  person  who  appears  to  be  really  a  khazanchi,  although  possibly  he  performs 
some  other  duties,  I  do  not  think  that  he  would  be  an  agent  within  the  mean- 
ing of  that  section  under  any  circumstance,  unless  we  extend  this  section  to  all 
senrants  of  zemindars,  which  I  certainly  should  not  feel  disposed  to  do.  With 
r^rd  to  the  dewan,  he  might  be  an  agent  within  the  meaning  of  the  Aft  if  his 
master  was  absent.  But  it  would  be  unreasonable  to  extend  the  operation  of  the 
Ad  to  a  dewan  who  was  acting  only  under  the  orders  of  his  resident  master. 
The  section  is  exceedingly  vague  in  its  language,  and,  unless  strictly  construed, 
might  be  made  the  instrument  of  great  oppression. 

The  conviction  and  sentence  must  be  set  aside,  and  the  petitioners  released. 

Prinsep,  J.tafter  noticing  the  irregularities  referred  to  by  Markby,  J.,  pro- 
ceeded as  follows). — As  regards  s.  90, 1  think  there  is  considerable  force  in  the 
argument  of  Mr.  Branson,  that,  although  the  commencement  of  that  section  re- 
fers to  an  aeent  of  an  owner  or  occupier  of  land  responsible  for  giving  informa- 
tion to  a  Magistrate,  when  it  comes  to  declare  the  "nature  of  that  information, 
the  terms  of  the  first  three  clauses  seem  to  exclude  that  class,  referring  only  to 
the  other  classes.  It  would  seem  either  that  this  was  an  accidental  omission  on 
the  part  of  the  legislature,  or  that  the  legislature  expressly  intended  that  an  agent 
is  responsible  only  for  giving  information  regarding  the  last  clause — that  is,  of 
tiic  occurrence  of  any  sudden  or  unnatural  death.  It  is  not  on  this  ground, 
however,  that  I  would  set  aside  the  conviction  and  sentence  in  this  case,  but 
1  think  it  necessary  to  draw  attention  to  the  state  of  the  law,  so  that,  if  there  is 
any  accidental  omission,  it  may  be  rectified  when  the  Code  comes  under  amend- 
ment 

Conviction  set  aside. 

*  Criminal  Motion,  No.  129  of  1878,  against  the  order  of  J,  B.  Worgan,  Esq.,  Sessions 
Judge  of  Gya,  dated  the  28th  of  June  1878. 
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Be/ore  Mr.  Jtuiict  Ainslie  and  Mr.  yustice  Broughton. 

1878.  THE  EMPRESS  v.  SASHI  BHUSAN  CHUCKRABUTTY. 

^'"-  '^-     In  the  matter  of  the  Petition  of  SASHI  BHUSAN  CHUCKRABUTTY.> 

4      .  wj.     QYtminal  Procedure  Code  (Act  X,  ofi8>/2),  s.  go — Omission  to  give  information 

to  Police  0/ Offence. 

The  provisions  of  s.  90  of  the  Criminal  Procedure  Code  should  not  be  put  in  force 
against  one  who  has  omitted  to  give  information  to  the  police  of  an  offence  navin^r  been 
committed  in  cases  where  the  police  have  actually  obtained  such  information  from  other 
sources. 

The  accused,  one  of  the  gomashtas  of  Mouza  Moshoomda,  was  convicted 
under  s.  1 76  of  the  Penal  Code  of  omitting  to  give  information  of  a  theft  of  paddy 
belonging  to  Abir  Sheikh,  which,  under  s.  90  of  the  Criminal  Procedure  Code, 
he  was,  as  one  of  the  gomashtas  of  the  village,  bound  to  do.  On  the  evidence 
It  appeared  that  information  of  the  alleged  offence  had  been  furnished,  within 
a  short  time  after  the  occurrence,  to  the  Deputy  Magistrate  by  two  other  per- 
sons, one  of  whom  was  another  of  the  gomashtas  of  the  village. 

On  conviction  by  the  Deputy  Magistrate  the  prisoner  petitioned  the  High 
Court  under  s.  297  of  the  Criminal  Procedure  Code. 

Baboo  Kishory  Mohun  Roy  for  the  petitioner. 

No  one  appeared  for  the  Crown. 

The  judgment  of  the  Court  was  delivered  by 

AiNSLiK,  J.  (Broughton,  J.,  concurring). — ^The  provisions  of  s.  90  of  the 
Criminal  Procedure  Code  and  s.  176  of  the  Indian  Penal  Code  ought  not  to  be 
.  used  for  purposes  of  vexation,  but  in  order  to  secure  due  information  to  Magis- 
trates and  the  police  of  offences  committed  within  their  jurisdiction  :  Provided 
that  information  is  conveyed  to  the  nearest  Magistrate  or  police-officer  by  one 
of  the  parties  bound  to  give  such  information  ;  it  is  not  reasonable  that  every 
other  person  who  may  possibly  be  bound  to  give  information  should  be  prose- 
cuted for  not  having  done  so.  A  police-officer  is  not  better  off  when  he  has 
half-a-dozen  copies  of  the  same  report  than  when  he  has  the  first.  In  the  pre- 
sent instance  it  appears,  as  a  matter  of  fact,  from  the  record  which  has  come  up 
to  us,  that  the  petitioner  did  not  himself  get  any  information  regarding  the  theft 
until  the  fourth  day  after  its  occurrence,  and  that,  in  the  meantime,  an  account 
of  the  theft  had  been  duly  reported  to  the  police  by  another  gomashta  and  a 
punch  of  the  village.  Under  these  circumstances,  there  was  nothing  to  be  gained 
by  further  information  being  given.  All  that  the  law  intended  to  secure,  namely, 
that  these  matters  should  not  be  concealed,  had  been  secured.  And  in  our  opi- 
nion the  present  prosecution  was  unreasonable. 

The  Deputy  Magistrate  has  passed  a  sentence,  which  s.  176  of  the  Penal 
Code  does  not  admit  of  being  passed.  We,  therefore,  set  aside  the  sentence  pass- 
ed, and  we  think  that,  under  the  circumstances  of  the  case,  it  is  not  necessary 
to  substitute  any  other  for  it.    The  accused  will  be  discharged. 

Conviction  set  aside, 

1  Criminal  Motion,  No.  213  of  1878,  against  an  order  passed  by  Baboo  Chundra  Sekhar 
Banefjee,  I^Bputy  Magistrate  of  Ranaghat  (in  the  District  Nuddea),  dated  the  aist  Novem- 
ber 1878. 
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APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Ainslie  and  Mr.  Justice  Broughton. 
In  the  matter  of  the  Petition  of  DIJAHUR  DUTT  and  others.^  «879. 

Order  of  Discharge — Subsequent  Order  remanding  Case  to  be  retried — Criminal. 


Procedure  Code  (Act  X.  of  iBji)^  ss,  2g$^  ig'j — Procedure.  4  Cal.  647. 

A  Magistrate  has  no  power  to  remand  a  criminal  case  to  a  Subordinate  Magistrate 
for  retrial  after  the  case  has  once  been  dismissed ;  the  courses  open  to  him  are — (i)  to 
accept  a  fresh  complaint  supported  by  fresh  evidence  which  was  not  before  the  Court 
fidien  the  case  was  dismissed;  or,  (2)  it  there  be  no  additional  evidence  to  be  procured, 
to  report  the  case  for  the  orders  of  the  High  Court  under  s.  296  of  Act  X.  of  1872. 

One  Prosonno  Coomar  Mitter  charged  Dijahur  Dutt  and  others  under  ss. 
643  and  352  of  the  Penal  Code  in  the  Court  of  the  Deputy  Magistrate  of  Nud- 
dea;  the  accused  were,  however,  discharged  by  an  order,  dated  9th  May  1878, 
the  Magistrate  finding  that  the  complainant  had  caused  the  riot,  and  that  the 
accused  had  acted  only  in  self-defence. 

Prosonno  Coomar  then  applied  to  the  Sessions  Judge  against  this  order, 
hut  the  Sessions  Judge  refused  to  interfere  with  the  order  under  s.  295  of  Act 
X.  of  1872,  and  advised  that  an  application  should  be  made  to  the  Magistrate. 

Prosonno  Coomar  then  applied  to  the  District  Magistrate,  who,  by  an  order 
dated  the  8th  November  1878,  ordered  the  case  to  be  retried,  on  the  grounds 
that  a  failure  of  justice  had  been  come  to,  inasmuch  as  no  charge  had  been 
framed  against  the  accused ;  and,  further,  that  the  plea  of  right  of  defence  of 
private  property  would  not  hold  good  as  the  police  were  on  the  spot,  and  the 
fight  ^^as  not  committed  on  the  spot  where  the  disturbance  took  place  in  order 
to  save  the  property,  but  was  simply  a  fight  in  revenge  for  the  loss  occasioned 
to  both  parties  during  the  riot. 

The  accused  applied  to  the  High  Court  to  have  the  order  of  the  8th  No- 
vember 1878  set  aside. 

Baboo  Saroda  Churn  Mitter  for  the  petitioner. — ^The  order  of  the  8th 
November  is  illegal,  because  the  Magistrate  had  no  power  to  order  the  case  to 
be  retried ;  he  ought  to  have  referred  the  case  to  the  High  Court,  under  s.  296 
of  Act  X.  of  1872,  for  final  orders.  The  case,  being  one  under  ss.  143  and 
352  of  the  Penal  Code,  was  triable  by  a  Magistrate  only ;  and  the  District  Ma- 
gistrate had  not  the  power  to  direct  the  order  of  discharge  to  be  re-opened — 
Kittoram  Mohara  v.  Anis?  The  mere  fact  that  no  charge  was  framed  against 
the  accused  was  no  sufficient  reason  for  setting  aside  the  judgment. 

Baboo  Oppendro  Chunder  Base  and  Baboo  Bipro  Das  Mokerjee  for  Pro- 
tooao  Coomar  Mitter. 

The  judgment  of  the  High  Court,  so  far  as  is  sufficient  for  the  present 
report,  was  delivered  by 

AiNsuE,  J.(Broughton,  J.,  concurring). — With  reference  to  this  order,  the 
firrt  thing  to  be  remarked  is,  that  the  observation  with  which  it  opens  is  one 
which  is  difficuh  to  understand.  If  Mr.  Ricketts  was  satisfied,  on  considera- 
tion of  the  evidence,  that  there  was  no  ground  for  framing  a  charge  against 
the  accused  persons,  it  does  not  appear  how  the  omission  to  frame  a  charge 

>  Crimiiial  Motion,  No.  231  of  1878,  against  the  order  of  W.  V.  G.  Taylor,  Esq.,  Ma- 
gistrate of  Nsddea,  dated  the  8th  November  1878. 
'  ao  W.  R.,  Cr.  Rul.,  47. 


Digitized  by 


Google 


193  INDIAN  LA  W  REPORTS. 

1879.        could  have  caused  a  failure  of  justice.    The  only  result  of  framing  a  charge 

-— would  have  been  that  a  formal  order  of  acquittal  must  have  been  recorded. 

In  the 
MATTER  OF  '^^^  further  observations  of  the  Magistrate  are  in  the  nature  of  comments 

THE  Petition  ^^  ^^  Appellate  Court  on  the  judgment  of  a  Court  of  first  instance.  Whether 
Mr.  Ricketts  came  to  a  proper  conclusion  on  the  question  of  exercise  of  the 
OF  DijAHUR  jpjgjjjs  Qf  private  defence  of  property,  and  also  in  respect  of  the  value  of  the 
DuTT,  evidence,  was  not  a  point  which  was  open  to  the  Magistrate  to  consider,  inas- 
4Cal.  647.  much  as  no  appeal  lay  to  him  from  the  order  of  Mr.  Ricketts.  If  he  could  do 
anything  at  all  in  this  case,  it  must  have  been  by  way  of  hearing  a  fresh  com- 
plaint on  the  grounds  mentioned  in  the  case  of  Kistoram  Mohara  v.  Ants} 
namely,  of  there  being  further  evidence  procurable  which  was  not  before  the 
Court  when  the  order  of  discharge  was  given,  and  on  this  ground  only.  But 
it  is  quite  clear  that  the  Magistrate  did  not  satisfy  himself  that  there  really  was 
any  further  evidence  to  be  considered  by  the  Court ;  and  the  form  of  his  order 
would  show  that  this  was  not  the  ground  on  which  he  proceeded.  He  did  not 
accept  a  fresh  complaint  supported  by  fresh  evidence,  but  directed  a  remand 
of  the  case  for  retrial.  And  this  remand,  but  for  the  accident  of  Mr.  Ricketts' 
illness  at  the  time,  would  have  been  to  that  officer,  who,  as  we  understand, 
exercised  the  powers  of  a  First-class  Magistrate. 

The  case  of  Kistoram  Mohara  v.  Anis}  referred  to  above,  shows  distinctly 
that  the  Magistrate  had  no  power  to  make  the  order  of  remand.  There  is  also 
a  later  case^  in  which  the  head-note  is  as  follows:  "An  order  of  a  District  Magis- 
trate, directing  the  revival  of  certain  criminal  proceedings  against  the  petitioners, 
who  had  been  discharged  under  s.  215  of  the  Criminal  Procedure  Code  by  a 
Subordinate  Magistrate  after  evidence  had  been  gone  into,  quashed  as  illegal 
and  ultra  vires.  As  the  case  was  one  of  improper  discharge,  and  came  before 
the  Magistrate  under  s.  295  of  the  Criminal  Procedure  Code,  the  proper  and 
only  course  for  him  was  to  report  it  for  orders  to  the  High  Court,  which,  if  of 
opinion  that  the  accused  were  improperly  discharged,  might,  under  s.  297,  have 
directed  a  retrial." 

We,  therefore,  quash  the  order  of  the  Magistrate,  dated  the  8th  November 
1878,  and  direct  that  no  proceedings  be  taken  in  it,  and,  if  any  proceedings 
have  been  taken,  that  they  be  forthwith  stayed. 

Order  quashed. 


Before  Mr.  Justice  Ainslie  and  Mr,  Justice  Broughton. 
1878.  In  the  matter  of  the  Petition  of  KUNUND  NARAIN  BH00P.« 

Criminal  Procedure  Code  (Act  X.  of  18^2),  s.  S30,  Powers  of  Magistrate  under^^ 


4  Cal.  650.  Notice  to  Parties  to  attend,  Form  of-^Intervenor, 

The  power  given  to  a  Magistrate  to  make  a  binding  declaration  as  to  the  possession 
of  any  property  is  an  exceptional  one,  and  s.  530  of  the  Criminal  Procedure  Code  limits 
the  exercise  of  that  power  to  cases  in  which  the  Magistrate  is  satisfied  that  a  dispute  likely 
to  induce  a  breach  of  the  peace  exists;  it  is  this  likelihood,,  with  the  consequent  necessity 
for  immediate  action,  which  alone  warrants  action  by  the  Magistrate.  The  grounds  for 
his  belief  as  to  the  existence  of  a  likelihood  of  a  breach  of  the  peace  must  be  recorded. 

'  20  W.  R.,  Cr.  Rul,  47. 
'  In  re  Mohesh  Mistree,  I.  L.  R.,  i  Cal.  282. 

'  Criminal  Motion,  No.  160  of  1878,  against  the  order  of  H,  H,  Metcalfe,  Esq.,  Extra 
Assistant  Commissioner  of  Goalpara,  dated  the  24th  of  June  1878. 
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Although  no  particular  mode  of  giving  notice,  calling  upon  parties  to  attend  under 
this  section  oefore  the  Magistrate,  has  been  provided,  yet  the  language  of  the  section  indi- 
cates that  the  notice  shall  be  addressed  to  known  individuals,  and  not  be  in  the  form  of  ^ 
public  proclamation  on  citation. 


1878. 


In  the. 

MATTER  OF 

There  is  no  provision  in  the  Criminal  Procedure  Code  for  allowing  an  intervenor  to  xhe  Petition 

OF  kuNUND 


\  in,  in  the  middle  of  proceedings  held  by  a  Magistrate  under  this  section. 

Or  the  23rd  March  1878  a  charge  having  been  brought  against  certain 
persons  under  ss.  147,  377,  and  393  of  the  Penal  Code,  the  Magistrate,  after 
having  held  a  local  enquiry,  ordered  the  discharge  of  the  accused,  on  the  ground 
diat  the  matter  seemed  to  him  to  be  a  dispute  about  some  property,  and,  there- 
fore, he  was  unable  to  indict  the  accused  for  riot;  and  with  reference  to  the 
diarge  of  their  being  members  of  an  unlawful  assembly  armed  with  dangerous 
weapons,  the  evidence  clearly  showed  that  there  had  been  no  armed  assembly  $ 
but,  inasmuch  as  the  "dispute  regarding  the  land  was  one  which  might  lead  to 
some  future  quarrel  or  fray,"  he  ordered  an  enquiry  under  s.  530  of  the  Crimi- 
nal Procedure  Code.  The  notice  to  the  parties  to  appear  was  in  the  following 
words:  "Let  the  lakirajdar,  whose  tenants  the  prosecutors  are,  be  summoned 
as  one  party,  and  the  Bissni  landholder  as  the  other  parties,  to  put  in  their  writ- 
ten statements  on  the  i6th  for  trial." 

Prior  to  the  hearing,  "the  Bissni  landholder,'*  Rajah  Kunund  Narain  Kioop 
and  one  Puddo  Kishore  Burmah  (the  lakirajdar)  came  to  an  amicable  settle- 
ment, the  Rajah  buying  the  land,  concerning  which  there  was  a  dispute,  from 
Puddo. 

Shortly  before  this  settlement  was  effected,  one  Gopinath  Chuckerbuttyt 
on  the  9th  May,  put  forward  a  petition  claiming  possession  of  part  of  the  land 
in  question. 

On  the  24th  June  the  Magistrate  made  an  order  declaring  the  Rajah  to 
have  been  in  possession  by  virtue  of  the  amicable  settlement,  and  also  declar- 
ing Gopinath  Chuckerbutty  to  have  been  in  possession  of  the  portion  claimed 
by  him« 

Rajah  Kunund  Narain  Bhoop  applied  to  the  High  Court  under  s.  297  of 
4e  Criminal  Procedure  Code  to  have  the  order  of  the  24th  June  set  aside. 

Baboo  Hem  Chunder  Banerju  and  Baboo  Issur  Chunder  Chuckerhutiy  ibt 
the  petitioner. — ^The  Magistrate  should  not  have  ordered  an  enquiry  under  s.  530 
vhoi  it  appeared  from  Sie  proceedings  recorded  by  him  on  the  23rd  March 
that  there  was  no  riot,  no  unlawful  assembly,  and  no  armed  tumult  concemiilj^ 
the  lands  in  dispute;  further,  he  was  wrong  in  ordering  an  enquiry  under  the 
tection,  on  the  ground  "that  the  dispute  was  one  which  might  lead  to  some 
teore  qoimrel,''  there  being  no  evidence  to  that  effect. 

Gopinath  should  not  have  been  admitted  a  party  to  the  proceedings,  ^;^ien 
ke  was  not  included  in  the  notice  issued  by  the  Magistrate,  and  it  nowhere  ap- 
pears that  "a  dispute  likely  to  Induce  a  breach  of  the  peace  "  was  existing  i^ 
fveen  the  Rajah  and  Gopinath.    The  order  ought,  therefore,  to  be  quashed. 

Baboo  Gooroo  Doss  Saner  fee  and  Baboo  Umakally  Mookerjee  for  the  op- 
posite party. 

The  judgment  of  the  High  Court  was  delivered  by 

AiNSLis,  J. — On  the  23rd  February  1878  the  Extra  Assistant  CommissioBH 
(r  of  GoaJpara,  from  proceedings  before  him,  was  led  to  the  belief  that  there 
vas  a  fikeObood  of  a  In'each  of  £e  peace  in  consequence  of  a  dispute  about  cer- 
tain lands  between  Rajah  Kunund  Narain  Bhoop  on  one  sicle,  and  Puddo 
KidxHe  Burmah  and  another  on  the  other  side.    He  consequently  direded 
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1878. 


In  the 

MATTER  OF 

THE  Petition 

of  kunund 

Narain 

Bhoop> 

4Cal.'65o. 


that  proceedings  should  be  held  under  s.  5300!  the  Criminal  Procedure  Code, 
and,  recording  a  proceeding  reciting  the  existence  of  this  dispute,  he  caused 
notice  to  be  given  to  the  parties  above-named. 

These  persons  in  the  end  came  to  an  amicable  settlement  of  their  dispute; 
but,  in  the  meantime,  shortly  before  this  settlement  was  effected,  another 
party,  Gopinath  Chuckerbutty,  came  in  on  9th  May,  and  put  forward  a  claim 
to  the  possession  of  a  portion  of  the  land  covered  by  the  Magistrate's  notice. 

Eventually  an  order  was  made  by  the  Magistrate  on  24th  June,  declaring 
Gopinath  to  be  the  party  in  possession. 

The  Rajah  has  applied  to  this  Court  to  quash  this  order  as  made  without 
jurisdiction,  and  the  only  question  we  have  to  consider  is  this  one  of  jurisdic- 
tion. 

In  many  cases  it  has  been  held  that  a  proceeding,  such  as'is  required  by 
s.  530,  is  a  necessary  preliminary y  and  Mr.  Justice  Norman,  in  the  case  of  Kashi 
Kishor  Roy  v.  Tarini  Kant  Lahori}  points  out  that  one  object  of  this  is  to 
prevent  a  Magistrate  from  rashly  interfering  with  questions  of  possession  which 
should  ordinarily  be  decided  by  the  Civil  Courts,  except  in  cases  where  a  breach 
of  the  peace  is  apprehended,  and  where  it  is  necessary,  for  the  preservation  of 
public  order,  that  steps  be  taken  in  the  Criminal  Court. 

The  power  given  to  a  Magistrate  to  make  a  binding  declaration  as  to  the 
possession  of  property  is  an  exceptional  one,  and  is  conferred  in  a  Chapter  (XL.) 
forming  a  portion  of  Part  XL  of  the  Code,  which  is  entitled  "  Preventive  Juris- 
diction of  Magistrate. "  S.  530  limits  the  exercise  of  this  power  to  cases  in 
which  the  Magistrate  is  satisfied  that  a  dispute  likely  to  induce  a  breach  of  the 
peace  exists,  and  it  is  this  likelihood  with  the  consequent  necessity  for  immediate 
action  which  alone  warrants  action  by  the  Magistrate  under  Ch.  XL.,  and 
the  Magistrate  is  obliged  to  certify  the  grounds  on  which  he  believes  in  the  ex- 
istence of  a  likelihood  of  a  breach  of  the  peace  by  recording  them  in  a  pro- 
ceeding. 

The  practice  under  s.  318  of  the  Code  of  186 1,  and  s.  530  of  the  present 
Code,  has,  as  we  believe,  been  uniformly  to  issue  notice  to  certain  parties  in- 
dicated in  the  information  on  which  the  Magistrate's  action  is  based.  The  law 
does  not  provide  for  a  public  notice  or  proclamation  calling  upon  all  parties 
concerned  to  attend  the  Magistrate's  Court.  It  is  true  that  by  the  words  "  shall 
call  upon  all  parties  concerned  in  such  dispute  "  no  particular  mode  of  giving 
notice  is  expressly  prescribed,  but,  nevertheless,  we  are  of  opinion  that  the  lan- 
guage of  the  section  indicates  that  the  notice  shall  be  to  known  individuals.  The 
Magistrate  must  be  satisfied  that  there  is  a  dispute  serious  enough  to  be  likely  to 
lead  to  a  breach  of  the  peace.  Although  the  explanation  in  no  way  restricts  him 
in  reference  to  the  character  of  the  information  upon  which  he  proposes  to  take 
action,  yet  it  is  obvious  that  the  information  must  at  least  indicate  die  disputing 
parties.  If  the  Magistrate  is  unable  to  point  to  any  one  or  some  persons  on  one 
side  as  said  to  be  engaged  in  a  dispute  with  one  or  more  persons  on  the  other,  it 
is  difficult  to  understand  how  he  can  reasonably  declare  himself  satisfied  of  the 
existence  of  a  dispute,  and  it  is  only  when  satisfied  of  the  existence  of  a  dispute 
that  he  is  to  call  upon  all  parties  concerned  in  such  dispute :  this  clearly  shows 
that  the  call  is  addressed  to  individuals,  and  not  to  the  public. 

Baboo  Gooroo  Dass  Banerjee  relied  upon  the  words  "  shall  call  upon  all 
persons  concerned"  as  showing  that  the  law  contemplated  something  in  the  way 

"  »  3  B.  L.  R.,  Cr.  76.  '_ 
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of  a  general  citation,  and  supported  this  view  by  referring  to  the  last  words  of  the 
section  "forbiddingall  disturbanceof  possession  until  such  time; "  but,  in  the  ab- 
sence of  any  specific  declaration  that  the  procedure  is  to  be  by  a  public  citation, 
we  think  the  latter  words  can  only  be  taken  as  applying  to  the  parties  of  whose 
dispute  the  Magistrate  has  knowledge. 

This  view  is  confirmed  by  the  language  of  s.  53 1 :  "  If  such  Magistrate  de- 
cides that  neither  of  the  parties  is  in  possession,  or  is  unable, "  &c.  Had  it  been 
intended  that  the  declaration  should  operate  as  universally  binding,  the  words 
would  have  been  *'  that  no  party  is  in  possession."  The  section  as  it  stands  shows 
that  the  Magistrate's  order  is  to  be  directed  to  those  (>ersons  actually  before  him 
(or  who,  having  been  called  upon,  have  failed  to  appear). 

In  this  view  of  the  law  it  seems  to  us  that  the  proceedings  taken  after  the 
compromise  were  not  properly  taken.  There  is  no  provision  in  the  Criminal 
Procedure  Code  for  allowing  an  "  intervenor '*  to  come  in  in  the  middle  of  pro- 
ceedings held  by  a  Magistrate  under  s.  530.  As  to  such  third  party  the  Magis- 
trate has  no  information  of  any  dispute  likely  to  lead  to  a  breach  of  the  peace 
between  him  and  any  one  else,  and,  therefore,  the  only  ground  upon  which  he 
can  enter  upon  an  enquiry  as  to  the  possession  of  such  third  party  at  the  date  of 
the  commencement  of  the  pending  proceedings  is  wanting.  As  to  anything  of 
later  date,  he  may  take  such  steps  in  a  separate  proceeding  as  circumstances 
call  for,  and  the  law  allows. 

The  order  of  the  Extra  Assistant  Commissioner,  made  on  the  24th  June 
1878  in  favour  of  Gopinath  Chuckerbutty,  is  set  aside,  and  the  whole  proceed- 
ings as  regards  him  are  quashed.  As  regards  the  original  parties  before  the 
Magistrate,  no  order  is  requisite,  inasmuch  as  the  dispute  between  them  is  at  an 
end. 

Order  quashed. 


1878. 


Inthb 

matter  op 

THE  Petition 

of  kunund 

Narain 

Bhoop, 

4Cal.  650. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Jackson,  Offg,  Chief  Justice y  and  Mr,  Justice  McDonelL 

NAZIR  KHAN  v,  PROLADH  DUTTA  and  others.i 

Gambling — Beng,  A3  II,  of  186'jy  s,  5 — Unauthorized  Entry  and  Arrest — Evidence* 

Where  a  police-officer,  unauthorized  by  a  Magistrate  or  District  Superintendent  of 
Police,  enters  and  searches  an  alleged  gaming-house,  and  arrests  persons  found  therein,  a 
Magistrate  is  justified  in  convicting  such  persons,  if  it  is  proved,  without  resorting  to  the 
presumption  created  by  Beng.  Aft  II.  of  1867,  s.  6,  that  the  house  is  a  gaming-house, 

Sreram  Chundra  Lerkan  v.  Bipin  Dassr  distinguished. 

Reference  to  the  High  Court  under  s.  296  of  A61 X.  of  1872,  and  Circular 
Order  of  the  High  Court,  dated  5th  July  1863,  No.  18. 

It  speared  that  a  head-constable,  of  his  own  accord,  and  without  any  in- 
struction from  a  Magistrate  or  Distrid  Superintendent  of  Police,  took  upon  him- 
self to  enter  a  house  where  gambling  was  alleged  to  be  going  on,  and  arrested 
certain  persons  whom  he  found  there,  and,  on  their  being  taken  before  a  Magis- 
trate, the  latter,  on  the  evidence  of  the  police-officer  and  one  Hurri  Krishna 
Gosswami,  to  the  effed  that  the  house  was  a  gaming-house,  and  belonged  to  the 
persons  arrested,  convicted  the  accused  under  Beng.  Ad  II.  of  1867,  and  fined 
them. 

'  Criminal  Reference,  No.  149  of  1878,  from  an  order  made  by  P.  Dickens,  Esq.,  Ses- 
sions Judge  of  Nuddea,  dated  Krishnaghur,  the  x^th  Noveinber  1078. 
*  ^d  February  1877. 


Nov,  29. 
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4^^.  On  the  record  coming  up  before  the  Sessions  Judge,  he  was  of  opinion  that» 

having  regard  to  ss.  5  and  6  of  Beng.  Ad  II.  of  1867,  and  the  notification  at  p. 

Nabu  Khan  ngi  of  the  Calcutta  Gaz$tte  of  the  24th  June  1868,  the  proceedings  were  ine- 
*"  giilar ;  and  on  the  authority  of  the  case  of  Sreram  Chundra  Lerkan  v.  Be^ 

•    Projadh     Bass}  decided  on  the  2nd  February  1877,  that  the  case  ought  to  be  sent  up  to  the 
DuTTA,      High  Court  in  order  that  the  conviction  might  be  quashed. 
4CaL  ^.  jjq  ^^^  appeared  to  argue  the  case. 

The  opinion  of  the  High  Court  was  given  by 

Jackson,  C.J. — ^This  case  is  not  on  all  fours  with  the  one  referred  to  by  the 
Sessions  Judge. 

In  that  case  a  Division  Bench  of  this  Court,  finding  no  independent  evi- 
dence on  the  record  that  the  house  which  was  entered  and  searched  was  a  gam- 
ing-house within  the  meaning  of  the  A6t,  held  that  it  could  not  be  presumed  to 
be  so  under  s.  6  of  the  Ad,  because  that  presumption  only  arises  when  the  pro- 
ceedings are  authorized  bv  the  preceding  section,  which,  for  the  reasons  stated 
In  the  judgment,  was  held  not  to  be  the  case. 

In  the  case  under  reference  there  is  the  dired  evidence  of  the  witness  Horri 
Knshna  Gosswami  to  show  that  the  house  of  Kangali  Dhoni  was  a  gaming- 
house. Therefore,  although  the  action  of  the  police  may  have  been  illegal,  this 
would  not  exculpate  the  accused,  or  prevent  the  Magistrate  convicting  them  on 
<]itiber  independent  evidence. 

We,  therefore,  decline  to  interfere  with  the  order  of  the  Deputy  Magistrate. 

Conviction  affirmed. 


APPELLATE  CRIMINAL. 

Before  .Sir  Richard  Garth,  Kt.,   Chief  Justice,  Mr.  Justice  Jackson,  and 

Mr.  Justice  McDonelL 

.««t.  THE  EMPRESS  v.  TSIT  OOE.2 

'^firlviltriinn — Special  Court  at  Rangoon — Case  Transferred — Criminal  Procedure 
.4€aL  66^.  Cf>de  (Act  X.  of  i8y2),  s.  64 — Burma  Courts  Act  (XVII.  of  iS'/s),  s.  3$. 

The  Special  Court  of  British  Burma  has  power  to  entertain  an  appeal  from  a  sen- 
tence of  death  or  other  sentence  passed  by  the  Judicial  Commissioner,  in  a  case  trans- 
fened  by  him  to  his  own  Court  from  that  of  the  Sessions  Judge,  under  the.  powers  con- 
ferred by  s.  6a  of  the  Code  of  Criminal  Procedure,  and  s.  35  of  Act  XVII.  of  1875  (^® 
Burma  Courts  Act),  the  bearine  subsequent  to  the  transfer  being  an  exercise  of  onginal 
jurisdiction  on  the  part  of  the  Judicial  Commissioner. 

This  was  a  reference  made  to  the  High  Court  of  Calcutta,  under  s.  80 
(cL  6)  of  the  Burma  Courts  Act  (XVII.  of  1875),  ^^  consequence  of  a  difference 
of  0|;)inion  between  the  two  members  of  the  Special  Court  at  Rangoon  in  a 
criminal  case. 

The  question  referred  was,  whether,  from  a  conviction  and  sentence  of  the 
Judicial  Commissioner,  in  a  case  which  he  has  transferred  to  his  own  Court, 
piofessedly  in  the  exercise  of  the  powers  described  in  s.  64  of  the  Cede  <rf  Cri- 
minal Procedure,  an  appeal  lies  to  the  Special  Court. 

*  Not  reported. 

•  Criminal  Reference,  No.  c.  A./31  of  1878,  from  an  order  made  by  John  Jardine,  Esq., 
Judicial  CQmmissioQer  of  British  Burma,  dated  29th  of  August  1870. 
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A  Chinese,  named  Tsit  Ooe,  with  several  others,  was  committed  for  trial        1878. 
by  the  Deputy  Commissioner  of  Mergui  to  the  Sessions  Judge  (being  the  Com-  — 
missioner  of  the  Tenasserim  Division)  on  various  heads  of  charge,  one  of  which     Empress 
was  murder.  "• 

Tsit  Oos* 

The  Judicial  Commissioner,  of  his  own  motion,  and  for  reasons  given  at      -^  _/ 

the  commencement  of  his  judgment  at  the  trial,  transferred  the  case  to  his  own  ^*^*  ^' 
Court,  and  sat  for  the  purpose  of  trying  it  at  Mergui.  It  appears  that  the  func- 
tion c^  prosecution  was  performed  by  the  Superintendent  of  Police,  Major 
Mnnio;  that  the  trial  was  held  with  the  aid  of  three  assessors,  of  whom  only 
two  sat  till  the  end  of  the  proceedings ;  that  the  Court  adjourned  on  three  oc* 
casions,  once  on  the  8th  for  the  purpose  of  viewing  certain  places  mentioned, 
and  twice  on  the  14th,  "in  order  to  have  the  places  identified,"  and  again, 
"to  look  at  the  neighbourhood ;"  that  the  trial  lasted  from  the  7th  to  the  17th 
of  August ;  and  that  on  that  day  the  Judicial  Commissioner  delivered  his  judg- 
ment, whereby  he  convicted  Tsit  Ooe,  differing  from  both  assessors,  and  sen- 
tenced him  to  suffer  death. 

Xwo  questions  were  raised  before  him  \— firsts  whether  such  sentence  was 
object  to  confinnation  by  the  Special  Court ;  and,  suondly,  whether  an  appeal 
lay  to  that  Court  from  his  judgment  ? 

The  Judicial  Commissioner  himself  decided  the  first  question  in  the  ne- 
gative, but,  as  the  matter  was  one  of  life  or  death,  he  suspended  execution  of 
In  sentence,  pending  an  appeal  to  the  Special  Court 

The  members  of  the  latter  Court  have  differed  in  opinion  as  to  whether 
an  appeal  lies  to  the  Special  Court  under  such  circumstances. 

No  one  ^pf^eared  before  the  High  Court ;  and  the  opinion  of  the  High 
Court  (after  stating  the  facts  as  above  set  out)  was  delivered  by 

Garth,  C.J. — After  fully  considering  the  judgments  of  the  Special  Court 
upon  this  point,  we  have  no  doubt  that  the  conviction  and  sentence  passed  by 
the  Judicial  Commissioner  is  subject  to  appeal  to  that  Court. 

We  entirely  agree  with  the  learned  Recorder  that  the  words  "  any  original 
jurisdiction"  must  bear  the  ordinary  natural  signification  which  he  puts  upon 
them,  and  we  think  it  clear  that,  whenever  the  Judicial  Commissioner  exer- 
ciies  original  jurisdiction,  from  whatever  source  derived,  in  criminal  cases,  an 
appeal  lies  to  the  Special  Court  from  his  decision. 

Were  the  law  otherwise,  we  consider  that  the  fair  administration  of  cri- 
minal justice  might  be  seriously  imperilled,  and  that  the  case  would  call  for 
the  unmediate  interference  of  the  legislature.  The  Judicial  Commissioner 
would  then  have  the  power,  by  transferring  any  case  to  his  own  Court,  for  any 
Doson  which  might  seem  sufficient  to  himself,  to  exercise  an  entire  control 
over  the  proceedings,  and  to  deprive  the  prisoner  of  his  right  of  appeal,  how- 
ever unjust  or  erroneous  his  decision  might  be. 

In  fact,  we  find  in  this  very  case  a  forcible  illustration  of  the  danger  of 
wdi  a  state  of  things,  because,  upon  looking  at  the  sections  under  which  the 
Judicial  Commissioner  assumed  a  jurisdiction  to  try  the  prisoner,  we  entertain 
gitVB  doubts  whether  he  had  any  power  to  do  so ;  and,  unless  his  jurisdiction 
coukl  be  inquired  inio  l^«  Court  ol  Appeal,  it  is  by  no  means  clear  that  the  law 
has  piovided  any  other  mode  of  raising  the  question. 

We  are  of  opinion,  therefore,  that,  upon  the  point  referred  to  us,  an  appeal 
does  lie  from  the  Judicial  Commissioner  to  the  Special  Court. 
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APPELLATE  CRIMINAL. 
Be/ore  Mr,  Justice  Morris  and  Mr,  Justice  White, 

1879.  In  re  empress  v.  MANNOO  TAMOOLEE.i 

Feb,  19.  ,  .    , 

■        Evidence — Admissibility  of  Secondary  Evidence  of  Confession — Confession   not 

4  Cal.  696.        taken  in  accordance  with  s,  346  of  Criminal  Procedure  Code  (Act  X,  of  iBj2), 

When  the  confession  of  a  prisoner,  under  s.  122  of  the  Criminal  Procedure  Code,  was 
not  taken  in  the  manner  provided  by  s.  346,  and  was,  therefore,  defective,  held  that  the 
evidence  of  the  Recording  Officer,  that  such  confession  was  actually  made,  wks  inadmis- 
sible to  remedy  the  defect. 

Reg.  v.  Bai  Ratan^  followed. 

This  case  was  submitted  to  the  High  Court  under  the  provisions  of  s.  263 
of  the  Criminal  Procedure  Code.  The  prisoner  was  charged  with  the  murder 
of  a  woman  named  Bojya,  and,  on  being  arrested,  he  made  a  confession  of  his 
guilt  before  the  Deputy  Magistrate.  On  his  trial  before  the  Sessions  Judge,  he 
was  found  guilty  on  that  confession,  and  sentenced  to  death ;  three  of  the  jury 
acquitting  him,  and  the  other  two  agreeing  in  convicting  him.  At  the  trial, 
however,  an  objection  was  taken  on  behalf  of  the  prisoner  that  there  had  been 
irregularities  committed  in  the  manner  in  which  the  confession  had  been  re- 
corded. It  being  admitted  that  the  prisoner  did  not  affix  his  mark  thereto ;  that 
the  confession  was  not  recorded  in  the  vernacular ;  and  that  there  was  no  proper 
certificate  attached  to  it  in  accordance  with  s.  346  of  the  Criminal  Procedure 
Code,  the  only  certificate  being  one  under  s.  122,  it  was,  therefore,  contended 
that  the  confession  could  not  be  received  in  evidence,  and  that,  by  a  ruling  of 
the  Bombay  High  Court  in  the  case  of  Reg,  v.  Bai  Ratan}  the  evidence  of  the 
Magistrate  as  to  the  confession  was  not  admissible,  and,  therefore,  the  prisoner 
was  entitled  to  an  acquittal.  This  objection  was  overruled,  and  the  prisoner 
was  convicted  and  sentenced  to  death. 

On  the  case  coming  before  the  High  Court,  the  Legal  Remembrancer  (Mr. 
ffKinealy)  appeared  for  the  Crown. 

Baboo  Omerendro  Nath  Chatterjee  for  the  prisoner. 

The  following  judgments  were  delivered  : — 

Morris,  J. — ^The  confession  made  by  the  prisoner  on  the  17th  November 
1878  must,  I  think,  be  treated  as  a  confession  recorded  under  the  provisions  of 
s.  1 2  2  of  the  Criminal  Procedure  Code.  The  prisoner  was  arrested  by  the  police 
on  the  afternoon  of  the  i6th,  and  carried  early  the  next  morning  before  the  De- 
puty Magistrate,  Mr.  White,  who  was  then  at  a  place  (Bankipore)  outside  the 
limits  of  the  division  of  which  he  had  charge.  Mr.  White  recorded  the  prisoner's 
confession,  and  attached  to  it  the  certificate  required  by  s.  1 22.  It  is  clear  from 
this  that  Mr.  White  considered  himself  to  be  acting  under  the  terms  of  that  sec- 
tion. Subsequently,  Mr.  White  returned  to  Barh  within  the  limits  of  his  own 
division,  and,  having  power  to  do  so,  took  up  the  case  against  the  prisoner,  con- 
ducted the  preliminary  enquiry,  examined  the  prisoner,  as  prescribed  by  s.  346, 
and  finally,  on  the  same  date,  the  20th  November,  committed  him  for  trial  before 
the  Court  of  Session. 

The  confession  of  the  1 7th  November  is  undoubtedly  defective,  inasmuch 
as  it  does  not  bear  the  proper  certificate,  and  it  is  not  signed  or  attested  by  the 

^  Criminal  Reference,  No.  53  of  1879,  from  an  order  made  by  J.  f.  Browne,  Esq.,  Offi- 
ciating Sessions  Judge  of  Patna.  dated  28th  January  1879. 
«  10  Bom.  H.  C.  Rep.  166. 
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mark  of  the  prisoner.  In  these  respects,  the  confession  was  not  taken  in  the 
manner  provided  in  s.  346  as  prescribed  by  s.  122.  The  question,  therefore,  • 
arises,  whether  these  omissions  can  be  rectified  under  the  authority  contained 
in  the  last  clause  of  s.  346,  by  taking  the  evidence  of  the  Recording  Officer  that 
the  prisoner  duly  made  the  statement  recorded.  As  at  present  advised,  I  think 
I  ought  to  follow  the  ruling  of  the  Full  Bench  of  the  Bombay  High  Court  on 
this  point  as  given  in  the  case  of  Reg.  v.  Bdi  Ralan}  and  hold  that  the  imperfect 
record  of  the  confession,  taken  under  the  terms  of  s.  122,  cannot  be  repaired  by 
secondary  evidence.  The  special  and  express  provision  made  to  meet  the  case 
of  an  imperfect  record  of  examination  of  a  prisoner,  in  the  course  of  a  prelimi- 
nary enquiry,  cannot,  in  my  opinion,  be  made  applicable  to  the  case  of  an  im- 
perfect record  of  a  confession  made  before  any  Magistrate  whilst  the  prisoner  is 
still  in  the  hands  of  the  police,  simply  because  such  confession  has  to  be  taken 
"  in  the  manner  "  provided  in  s.  346.  In  this  view,  therefore,  the  confession  of 
the  1 7th  November  is  not  admissible  in  evidence,  and  must  be  excluded  from 
consideration  altogether. 

It  remains  to  consider  whether,  setting  this  confession  aside,  there  is  suffi- 
cient evidence  on  the  record  to  convict  the  prisoner.  (The  learned  Judge  then 
went  into  the  rest  of  the  evidence,  and  held  it  sufficient  to  convict  the  prisoner.) 

White,  J. — ^I  am  of  the  same  opinion.  I  agree  that  the  statement  made 
by  the  prisoner  on  the  17th  November,  and  which  is  alleged  to  amount  to  a  con- 
fession, is  inadmissible  in  evidence.  It  was  clearly  taken  under  s.  122  of  the 
Criminal  Procedure  Code.  The  prisoner  was  brought  before  Mr.  White  simply 
for  the  purpose  of  having  his  alleged  confession  recorded,  and  there  are  no  grounds 
for  saying  that,  when  Mr.  White  took  down  the  prisoner's  statement,  he  was  ex- 
amining the  prisoner  in  the  course  of  a  preliminary  enquiry,  or  that  he  intended 
to  do  so.  The  circumstance  that  Mr.  White  was  also  the  committing  Magistrate 
fomishes  no  reason,  in  my  opinion,  why,  upon  Mr.  White  s  proceedings  on  the 
17th  of  November,  a  construction  should  be  put  which  is  contradicted  by  the 
facts.  The  alleged  confession  of  the  1 7th  November  is  defective  for  the  reasons 
stated  by  my  brother,  Mr.  Justice  Morris;  and  upon  the  authority  of  the  case  in 
Reg.  v.  Bai  Ratan}  the  defects  cannot  be  remedied  by  examining  Mr.  White. 

We  are  not  at  liberty,  therefore,  to  look  at  the  alleged  confession  of  the  17th 
November.  It  appears  to  me,  however,  that  independently  and  irrespective  of 
it,  there  is  no  reasonable  doubt  upon  the  evidence  that  the  prisoner  is  guilty  of 
the  offence  with  which  he  is  charged.  (The  learned  Judge  then  went  through 
tiic  rest  of  the  evidence,  and  agreed  in  convicting  the  prisoner.) 

Conviction  affirmed. 


1879. 


Emprbss 

Mannoo 
Tamooleb, 
4Cal.696. 


APPELLATE  CRIMINAL.   ' 

Before  Mr.  Justice  Mitter  and  Mr,  Justice  McDonell. 

SRERAM  CHANDRA  LERKAN  v.  BIPINDASS  and  others.^ 
Gambling — Beng,  Act  II.  of  i86y,  ss.  5  and  ^—  Unauthorised  Entry  and  Seieure. 

A  Deputy  Inspector  of  Police  is  not  authorized  to  enter  and  search  an  alleged  gaming-        p.     . 


1879. 
Feb.  2. 


•■,  ankss  he  receives  authority  so  to  do  from  a  Magistrate  or  a  District  Superintendent 
d  Police. 


'  ID  Bom.  H.  C.  Rep.  166. 

'  Criminal  Reference,  No.  191  of  1877,  f^'om  an  order  made  by  II.  C.  Richardson,  Esq., 
SonioDs  Judge  of  Nuddca,  dated  Krishnaghur,  the  6th  January  1877. 
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Srbram 

Chandra 

LbrkaIv 

BlPIN&A8S> 

4  Cal.  710. 


Where  Such  an  unauthorized  entry  and  subsequent  arrest  of  persons  in  agamirtg-hiause 
takes  place,  there  being  no  other  evidence  of  an  offence  under  s.  5  of  Act  II.  of  1867,  a  Ma- 
gistrate has  no  evidence  before  him  on  which  he  can  convict. 

The  evidence  required  cannot  be  presumed  under  s.  6  of  the  Act,  because  that  pre- 
sumption only  arises  when  the  proceedings  are  authorized  by  s.  5. 

This  was  a  case  referred  to  the  High  Court  under  s.  296  of  Act  X.  of  1872. 

It  appeared  that  a  Sub-Inspector  of  Police,  of  his  own  accord,  and  without 
any  instructions  from  a  Magistrate,  took  upon  himself  to  enter  a  house  where 
gambling  was  said  to  be  going  on,  and  arrested  certain  persons  whom  he  found 
there,  and,  on  their  being  taken  before  a  Magistrate,  the  latter  convicted  ^m 
under  Beng.  Act  IL  of  1867,  and  inflicted  on  them  a  fine. 

On  the  record  coming  before  the  Sessions  Judge,  he  was  of  opinion  that, 
having  regard  to  s.  5  of  Beng.  Act  II.  of  1867,  and  the  Notification  at  p.  1 181 
of  the  CalcuUa  Gazette  of  the  24th  June  1868,  the  proceedings  taken  were  eli- 
tirely  irregular ;  and  he,  therefore,  sent  the  record  up  to  the  High  Court  in  order 
that  the  Magistrate's  order  should  be  set  aside. 

The  aforesaid  Notification  was  dated  the  17th  of  June  1868,  and  was  as 
follows :  "  Under  s.  5,  Act  II.  of  1867, '  an  Act  to  provide  for  the  pxmishment 
of  public  gambling  and  the  keeping  of  common  gaming-houses  in  the  territories 
subject  to  the  Lieutenant-Governor  of  Bei^l/  it  is  hereby  declared  that  only 
police-officers  of  or  above  the  rank  of  Sub-Inspector  are  authorized  to  exercise 
the  powers  described  in  that  section/' 

No  one  appeared  to  argue  the  case. 

The  opinion  of  the  High  Court  was  given  by 

MiTTER,  J. — We  concur  with  the  Judge  that  the  order  of  the  Deputy  Ma- 
gistrate of  Ranaghat,  dated  the  7th  September  1876,  in  the  above-mentioned 
case,  is  illegal,  and  must  be  quashed. 

One  of  the  questions  raised  before  the  Judge  was,  that  Beng.  Act  II.  of 
1867  has  not  been  extended  to  Ranaghat  in  accordance  with  the  provision  of 
8.  1 1  of  that  Act.  Upon  this  point  the  Judge  has  expressed  no  opinion,  and 
we  have  before  us  no  materials  from  which  we  can  say  it  has  been  extended 
to  Ranaghat.  But,  taking  it  for  granted  that  it  is  applicable  to  Ranaghat^  we 
still  think  the  conviction  in  this  case  cannot  stand. 

It  is  clear  that  proceedings  were  commenced  by  an  act  on  the  part  c^  a 
police-officer,  who,  under  s.  5  of  the  Act,  was  not  authorized  to  do  it.  The 
Notification  referred  to  in  the  explanation  of  the  Deputy  Magistrate  submitted 
to  the  Judge  would  make  the  deputation  of  a  Sub-Inspector  of  Pcdice  for  en- 
tering and  searching  an  alleged  gaming-house  le^l,  but  he  must  receive  his 
authority  for  that  purpose  from  a  Magistrate  of  a  District  or  a  District  Super- 
intendent of  Police.    In  this  case  such  authority  was  not  given. 

This  being  so,  we  cannot  say  that  there  is  any  evidence  on  the  record 
that  the  house  which  was  entered  and  searched  was  a  gaming-house  within 
the  meaning  of  the  Ad.  We  have  gone  through  the  rea>rd,  and  we  find  no 
evidence  bearing  upon  this  matter.  It  cannot,  we  think,  be  presumed  under 
s.  6  of  the  Aft,  because  that  presumption  only  arises  when  the  proceedings 
are  authorized  by  the  preceding  section,  which,  as  we  have  observed  before,  was 
not  the  case  here. 

The  order  of  the  Deputy  Magistrate,  tfaer^ore,  must  be  quashed;  the  fin^ 
if  realized,  must  be  refunded ;  and  the  properties,  which  have  been  dechtred 
to  be  forfeited  to  Government,  must  be  restored  to  the  parties  from  whose  pos- 
session they  were  taken. 

Conviction  set  aside. 
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Before  Mr.  Justice  Jackson  and  Mr,  Justice  Tottenham. 

THE  EMPRESS  v.  NIPCH A  and  another,  i  1878. 

Sanction  to  Prosecute — Power  of  District  Magistrate  to  proceed  where  Prosecutor  * 

has  not  availed  himself  of  the  sanction — Amendment  of  ChargC'^Criminal    4  Od.  f  la* 
Procedure  Code  (Act  X.  0/18^2),  SS.4S0,  4^0. 

Where  sanction  has  been  given  under  s.  468  of  Act  X.  of  1872  by  a  Deputy  Magis* 
txate  to  a  person  to  prosecute  another  for  bringinc;  a  false  charge,  and  such  sanction  is 
not  proceeded  under,  it  is  open  to  the  District  Magistrate  to  take  up  the  case  under  s.  142 
without  complaint. 

RsTERSNCE  to  the  High  Court  under  s.  296  of  the  Criminal  Procedure 
C6dc  (Act  X.  of  1872). 

One  Hanif  had  been  charged  before  a  Deputy  Magistrate  with  theft  on 
the  evidence  of  two  chowkidars.  He  was,  however,  acquitted,  and  the  Deputy 
Magistrate  gave  the  accused  permission  to  prosecute  the  chowkidars  under  s. 
211  of  the  Indian  Penal  Code,  and  security  was  taken  from  the  chowkidars 
for  their  attendance  next  day  before  the  Magistrate.  Hanif  did  not  complain, 
but  the  Magistrate  of  the  District  took  up  the  case  on  the  report  of  the  police, 
and,  thinking  that  s.  192  of  the  Penal  Code  was  more  applicable  to  the  case 
than  8.  211,  he  committed  the  prisoners  under  that  section. 

On  the  case  coming  before  the  Sessions  Judge,  he  was  of  opinion  that 
the  Magistrate  was  not  competent  to  take  up  the  case  without  a  complaint, 
and,  although  he  authorized  Hanif  to  prefer  a  complaint,  Hanif  did  not  do  so, 
and  that,  therefore,  the  Magistrate  was  not  competent  to  create  a  charge  of 
his  own  against  the  accused.  He  further  found  that,  even  supposing  the  pro- 
ceedings to  be  legal,  there  was  not  sufficient  evidence  to  justify  a  conviction 
of  the  accused. 

No  one  appeared  to  argue  the  case. 

The  (pinion  of  the  High  Court  was  delivered  by 

TomNHAM,  J.  Qackson,  J.,  concurring). — It  seems  to  me  that  the  Judge 
is  wnmg  in  his  law  throughout. 

The  Deputy  Magistrate  did  expressly  sanction  a  complaint  under  s.  211, 
and  even  took  bail  for  the  appearance  of  the  accused.  The  sanction  was  none 
the  less  valid,  because  the  person  to  whom  it  was  given  did  not  avail  himself  of 
it,  and  sanction  having  been  given,  the  Magistrate  of  the  District  was  compe* 
tent,  under  s.  142,  Code  of  Criminal  Procedure,  to  take  up  the  case  without  a 
complaint. 

As  to  the  change  from  s.  211  to  s.  192,  the  sanction  in  respect  of  one 
offence  covers  also  one  under  the  other  on  the  same  facts  (ss.  470  and  450,  Code 
of  Criminal  Procedure). 

But  after  all  it  would  appear  that  the  Judge  would  acquit  the  prisoners 
(m  die  merits  also.  It  will  be  sufficient,  therefore,  to  point  out  to  the  Judge  that 
bit  view  of  the  law  is  erroneous. 

His  attention  should  also  be  called  to  the  fact  that  he  has  omitted  to  sign 
the  depositions  recorded  by  him  as  required  by  para.  2,  s.  335,  Code  of  Cri- 
miDal  Procedure. 

*  Criminal  Statement,  No.  714  of  1878,  from  an  order  made  by  H.  Beveridge,  Esq,, 
Sciiiaas  Jadge  of  Rungpore,  dated  the  21st  November  1878.' 

I.  L.  R.,  Cal.  26. 
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APPELLATE  CRIMINAL. 

Befort  Mr.  Juttice  Aimlie  and  Mr.  Justice  Broughion. 

.  i8f9-  THE  EMPRESS  v.  KETABDI  MUNDUL.i 

^^'^'       Culpable  Homicide — Rashness^  Negligence — Penal  Code,  ss,  304,  304A,  jj6,  337, 
rLi  \j^^  and  338'^Enhancement  of  Sentence. 

S.  304A  of  the  Penal  Code  does  pot  apply  to  a  case  in  which  there  has  been  the  vo- 
Inntary  cotnmlsslon  of  an  offence  against  tne  person. 

Ifaman  intentionally  commits  such  an  offence,  and  consequences  beyond  his  immediate 
purpose  result,  it  is  for  the  Court  to  determine  how  far  he  can  be  held  to  have  tbe  know- 
ledge that  he  was  likely  by  such  act  to  cause  the  actual  result ;  and  if  such  knowledge  can 
h^  imputed,  the  result  !s  not  to  be  attributed  to  mere  rashness ;  if  it  qannot  be  imputed,  still 
tlie  wilful  offence  does  not  take  the  character  of  rashness,  because  its  consequences  hare 
been  unfortunate.  Acts,  probably  or  possibly,  involving  danger  to  others,  but  which  in 
themselves  are  not  offences,  may  be  offences  under  s.  336,  337,  33B,  or  3Q4A,  if  done 
without  due  care  to  guard  against  the  dangerous  consequences.  Acts  which  are  offences 
in  themselves  must  be  judged  with  regard  to  the  knowledge,  or  means  of  knowledge,  of 
the  offender,  and  placed  in  their  appropriate  place  in  the  class  of  offences  of  the  same 
character. 

NidamarH  Nagabhushanaw?  cited  and  approved. 

This  was  a  reference  to  the  High  Court  under  s.  287  of  Act  X.  of  1872. 

It  appeared  that  a  female  child  of  eight  or  nine  years  of  age,  who  hac| 
not  arrived  at  puberty,  was  the  wife  of  the  prisoner.  She  was  brought  by  her 
father  to  the  prisoner's  house  for  the  purpose  of  being  left  there.  But,  in  con- 
sequence of  her  distress,  her  father  remained  for  the  night.  At  night  the  child 
and  the  accused  went  inside  the  house ;  the  fathers  of  botli  the  child  and  the 
accused  remaining  outside  in  the  verandah.  After  midnight,  the  child  leaving 
the  house,  apparently  with  the  intention  of  going  home  to  her  father's  house, 
got  into  a  canoe,  which  sank,  and  left  her  in  the  water ;  from'  which  she  was 
rescued  by  the  prisoner's  father,  and  brought  back  to  the  house  by  the  pri- 
soner. The  prisoner,  having  pulled  her  into  the  house,  kicked  her  on  the  back 
with  his  bare  foot,  from  which  kick  the  child  fell  down,  and  died  almost  im- 
mediately. 

From  the  medical  evidence  it  appeared  that  the  girl  was  quite  healthy, 
and  that  she  had  died  from  rupture  of  the  anterior  coat  of  the  stomach  caused 
by  external  violence,  which  might  have  resulted  from  a  violent  kick  with  a  bare 
foot;  there  was  also  a  slight  wound  on  the  head,  and  a  bruise  on  the  back  of 
the  neck ;  and  it  was  stated  by  the  medical  officer  that  the  child  had  not  had 
connection  with  a  man.  The  prisoner  was  committed  on  the  charge  of  culpa- 
ble homicide.  The  Sessions  Judge  was  of  opinion  that  the  case  did  not  amount 
to  culpable  homicide,  inasmuch  as  the  prisoner  had  no  intention  to  cause 
death,  and  had  not  the  knowledge  that  the  act  was  likely  to  cause  death.  He, 
therefore,  convicted  the  prisoner  under  s.  304 A,  and  sentenced  him  to  one 
yearns  rigorous*  imprisonment,  because  the  prisoner,  in  carrying  out  his  inten- 
tion to  cause  hurt,  committed  a  rash  act,  which,  even  if  he  did  not  know  It  to 
be  likely  to  cause  death,  was  of  a  nature  not  altogether  unlikely  to  lead  to  that 
result 

On  the  case  coming  up  before  the  High  Court,  a  rule  was  issued  calling 
upon  the  prisoner  to  show  cause  why  the  conviction  should  not  be  modified 
and  the  sentence  enhanced. 

p 
^  Criminal  Statement  or  Reference,  No.  -r  of  1879,  by  ^.  C.  Brett ,  Esq.,  Sessions 

Judge  of  Jessore,  dated  the  22nd  November  1878. 

«  7Mad.H.  C.  R.119. 
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No  otn6  kpptSLTtd  either  for  the  prisoner  bt  the  Crowft. 

The  opinion  of  the  High  Court  was  given  by 

AiNSLiK,  J.  (Broughton,  J.,  concufring). — ^We  do  not  concur  in  the  view 
of  the  law  taken  by  the  Sessions  Judge.  In  the  case  of  Khiran  Nomiya^  this 
Court,  on  3rd  September  1877,  held  that  s.  304 A  does  not  apply  to  a  case  in 
which  there  has  been  the  voluntary  commission  of  an  offence  against  the  person. 
If  a  man  intentionally  commits  such  an  offence,  and  consequences  beyond  his 
immediate  purpose  result,  it  is  for  the  Court  to  determine  how  far  he  can  be  held 
to  have  the  knowledge  that  he  was  likely  by  such  act  to  cause  the  actual  result. 
If  such  knowledge  can  be  imputed,  the  result  id  not  to  be  attributed  to  mere  rash- 
ness; if  it  cannot  be  imputed,  still  the  wilful  offence  does  not  take  the  character 
of  rashness,  because  its  consequences  have  been  unfortunate.  Acts,  probably  or 
possibly,  involving  danger  to  others,  but  which  in  themselves  are  not  offences, 
may  be  offences  under  s.  336,  337,  338,  or  304A,  if  done  without  due  care  to 
guard  against  the  dangerous  consequences.  Acts,  which  are  offences  in  them- 
selves, must  be  judged  with  regard  to  the  knowledge^  or  means  of  knowledge, 
of  the  offender,  and  placed  in  their  appropriate  place  in  the  class  of  offences  of 
the  same  character. 

There  is  a  judgment  of  the  Madras  Court — Nidamarti  Nagahhushaiuinfi 
— 4n  which  Mr.  Justice  Holloway  explains  the  use  of  the  \vords  *  rashness'  and 
*  negligence'  in  the  Penal  Code,  and  this  judgment  has  been  recently  approved 
by  the  Chief  Court  of  the  Punjab,  and  reproduced  in  a  Circular  issued  by  it  to 
all  Civil  Courts. 

Mr.  Justice  Holloway  says  :  "  Culpable  rashness  is  acting  with  consdous- 
ness  that  mischievous  and  illegal  consequences  may  follow,  but  with  th^  hdpe 
that  th^  will  not,  and  often  with  the  belief  that  the  actor  has  taken  sufficient 
precaution  to  prevent  their  happening. 

"  The  imputability  arises  from  acting  despite  of  the  consciousness. 

"  Culpable  negligence  is  acting  without  the  consciousness  that  illegal  or 
mischievous  effects  will  follow,  but  in  circumstances  which  show  that  the  actor 
has  not  exercised  the  caution  incumbent  on  him,  and  that,  if  he  had,  he  would 
hafe  had  the  consciousness. 

"  The  imputability  arises  from  the  neglect  of  the  civil  duty  of  circumspec- 

tiOD. 

"  It  is  manifest  that  personal  injury,  consciously  and  intentionally  caused, 
camkot  hdl  within  either  of  these  categories,  which  are  wholly  inapplicable  to 
the  case  of  an  act  or  series  of  acts  themselves  intended  which  are  the  producers 
of  death." 

We,  therefore,  set  aside  the  conviction  under  s.  304A. 

The  facts  set  out  above  appear  to  us  to  require  that  the  accused  should  be 
coBvicted  under  8.  304. 

In  judging  of  knowledge  had  by  the  accused,  we  must  consider  the  cir- 
camstances  :  the  blow  that  to  one  person,  or  under  ordinary  circumstances,  ma^ 
not,  in  the  ordinary  course  of  nature,  be  likely  to  cause  death,  may  yet  be  im- 
minently dangerous  to  another,  or  under  special  circumstances. 


tt»- 


EliMtMi 


Unreported. 


'7Mad.  H.  C.R.  119. 
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Empress 
Kbtabdi 


1879. 
March  j/. 

4  Cal.  815. 


To  kick  a  girl  of  tender  age  with  such  force  as  to  produce  rupture  of  the 

'  abdomen  in  a  healthy  subject,  appea  rs  to  us  to  be  an  act  of  such  a  character 

that  no  reasonable  man  could  be  igno  rant  of  the  likelihood  of  its  causing  death. 

We,  therefore,  convict  the  prisoner  Ketabdi  under  the  latter  part  of  s.  304, 
Indian  Penal  Code,  and  sentence  him  to  five  years'  rigorous  imprisonment,  to 
run  from  the  date  of  his  original  sentence. 

Conviction  modified^  and  sentence  enhanced. 


APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Morris  and  Mr.  Justice  White. 
THE  EMPRESS  v.  SAFATULLA  and  anothkr.i 

Penal  Code^  s,  304A — Doing  Rash  and  Negligent  Act-^Direction  to  Jury, 

Where  an  accused  was  chareed  with  culpable  homicide,  and  the  evidence  showed  that 
the  deceased  had  an  enlarged  spleen,  and  that  his  death  was  caused  by  rupture  of  the  spleen 
occasioned  by  blows  inflicted  by  the  accused  on  the  body  of  the  deceased, — 

Held  that  it  was  not  sufficient,  in  order  to  find  the  accused  guilty  of  a  rash  act  under 
8.  304A  of  the  Penal  Code,  that  the  jury  should  be  satisfied  only  of  the  prevalence  of  the 
disease  of  enlargement  of  the  spleen  in  the  district,  and  infer  therefrom  criminal  rash- 
ness in  beating  Uie  deceased  ;  but  that  they  should  also  be  satisfied  that  the  accused  was 
aware  of  the  prevalence  of  such  disease  in  the  district,  and  also  aware  of  the  risk  to  life 
involved  in  striking  a  person  afflicted  with  that  disease. 

The  facts  are  sufficiently  stated  in  the  judgment  of  the  Court  delivered  by 

White,  J. — ^The  prisoners  in  this  case  were  acquitted  by  the  jury  of  cul- 
pable homicide,  and  convicted,  under  s.  304A  of  the  Indian  Penal  Code,  of 
causing  the  death  of  one  Alim  Koregar  by  a  rash  act  not  amounting  to  culpa- 
ble homicide. 

The  evidence  showed  that  the  deceased  had  had  an  enlarged  spleen  for  se- 
veral years ;  that  his  death  was  caused  by  rupture  of  the  spleen ;  and  that  the 
rupture  was  occasioned  by  blows  of  the  hands  inflicted  by  the  prisoners  upon  the 
trmik  of  the  deceased's  body  whilst  he  was  alive. 

The  Judge  charged  the  jury  with  reference  to  s.  304  A  in  the  following  terms: 
^'  If  you  dfo  not  think  that  the  a6t  amounted  to  culpable  homicide,  but  that  the 
circumstances  of  this  district  in  respect  of  the  prevalence  of  disease  of  the  spleen 
are  such  as  to  render  any  beating  on  the  trunk  of  the  body  an  ad  of  criminal 
rashness,  you  will  be  justified  in  convicting  the  accused  under  s.  304 A." 

It  appears  to  us  that  the  Judge  has  not  put  the  matter  before  the  jury  with 
sufficient  precision.  The  mere  circumstance  of  the  prevalence  of  the  disease 
of  spleen  in  the  district  in  which  the  deceased  resided  is  not  sufficient  to  warrant 
a  conviction  under  this  section.  The  jury  should  further  have  been  told  that 
tiiey  must  be  satisfied  that  the  accused  was  aware  of  the  prevalence  in  the  dis- 
trict of  such  diseases,  and  also  aware  of  the  risk  to  life  involved  ii^  the  striking 
on  the  trunk  of  the  body  of  a  person  who  might  be  suffering  from  disease  of  the 
spleen. 

As  the  prisoners,  however,  were  upon  the  evidence  clearly  guilty  of  volun- 
tarily causing  hurt,  and  the  sentence  is  such  as  might  have  been  passed  for  such 
an  offence,  it  is  unnecessary  for  us  to  interfere  with  the  conviction. 

>  Criminal  Reference,  No.  413  of  1877,  from  an  order  made  by  C.  D,  Fields  Esq,^  LL,D,, 
Sessions  Judge  of  Burdwan,  dated  the  ist  March  1879. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Birch  and  Mr.  Justice  Mitter. 

In  the  mattbr  of  the  Petition  of  CHUNDER  NARAIN  v.  J.  G.  «879. 

FARQUHARSON.i  March  3S. 


Criminal  Trespass.  4  Cal.  837. 

A,  who  had  been  warned  off  the  lands  o!  B,  subsequently,  having  shot  a  deer  near  the 
boundaiy  of  B's  land,  and  the  deer  having  run  on  to  B's  land,  followed  it  on  to  such  land 
for  the  purpose  of  killing  it.    Held  that  his  doing  so  was  not  a  criminal  trespass. 

The  petitioner  in  this  case  had  been  warned  by  the  complainant,  who  was 
the  manager  of  a  tea-garden,  not  to  come  shooting  over  his  garden  without  per- 
mission. Shortly  after  receiving  this  notice,  the  petitioner  having  shot  a  deer  in 
another  garden  adjoining  that  of  the  complainant,  followed  the  wounded  animal 
on  to  the  land  of  the  complainant,  for  the  purpose  of  killing  it.  Upon  this  the 
petitioner  was  charged  by  the  complainant  with  criminal  trespass,  and  was  con- 
victed under  s.  447,  Indian  Penal  Code,  and  fined  Rs.  50  by  the  Assistant  Com- 
missioner of  Kamroop.  The  case  was  brought  before  the  High  Court  by  an  ap^ 
plication  under  s.  297  of  the  Criminal  Procedure  Code. 

Baboo  Boikunto  Nath  Doss  for  petitioner. 

The  judgments  of  the  Court  were  as  follows  : — 

Mitter,  J. — ^This  is  an  application  by  one  Chunder  Narain  against  the 
order  of  the  Assistant  Commissioner  of  Kamroop,  dated  8th  August  1878,  con- 
victing him  of  the  offence  of  *  criminal  trespass'  under  s.  447,  Indian  Penal 
Code,  and  imposing  upon  him  a  fine  of  Rs.  50. 

The  application  is  under  s.  297  of  the  Criminal  Procedure  Code.  The  facts 
found  by  the  lower  Court  are,  that  the  applicant "  entered  into  or  upon  property 
in  possession  of  '*  the  complainant ;  but  it  is  also  found  that  his  object  was  to  kill 
a  deer,  the  pursuit  of  which  was  commenced  by  him  from  a  spot  outside  the  gar- 
den in  possession  of  the  complainant.  The  definition  of  '  criminal  trespass '  is 
given  in  s.  441,  Indian  Penal  Code.  The  conviction  is  therefore  illegal,  and 
most  be  qusished. 

We  accordingly  set  it  aside,  and  direct  that  the  fine,  if  realized,  be  refunded. 

Birch,  J. — ^The  petitioner  has  been  convicted  of  criminal  trespass  under 
s.  447,  and  fined  Rs.  50.  The  case  was  tried  summarily,  but  the  evidence  was 
taken  down,  and  the  finding  upon  that  evidence  was,  that  the  ad  committed  by 
the  petitioner  "  was  sufficiently  annoying  to  fulfil  the  definition  of  criminal  tres- 
pass." From  the  finding  it  appears  that  there  is  some  doubt  as  to  where  the 
boundary  line  of  the  grant  is.  The  petitioner  and  his  companion  followed  up  a 
deer,  of  which  they  were  in  pursuit,  to  a  tank  which  the  tea-planter  says  is  within 
his  boundary,  and  there  they  killed  the  deer.  The  Assistant  Commissioner  in- 
fera  an  intention  to  annoy,  from  the  fact  that  the  petitioner  had  been  asked  by 
Mr.  Farquharson  not  to  come  upon  his  tea-garden  to  shoot.  But  under  the  cir- 
cumstances disclosed  in  the  finding,  we  think  that  the  offence  of  criminal  tres- 
pass has  not  been  committed.  We  quash  the  proceedings,  and  direct  that  the 
fine  be  refunded. 

^  Criminal  Motion,  No.  22  of  1879,  against  the  order  of  G.  E.  McLeod,  Esq.,  Assist- 
ant CommtssioDer  of  Kamroop,  dated  the  8th  August  1878. 
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FULL  BENCH. 

Before  Sir  Richard  Garthy  Kt,,  Chief  Justice,  Mr,  Jmtice  Jackson^  Mr. 
Justice  Pontifexy  Mr,  Justice  Ainslie,  and  Mr,  Justice  Birch. 

1879.  THE  EMPRESS  v,  NOBIN  CHUNDER  DUTT.i 

.  Evidence — Proceedings  on  Forfeiture  of  Recognisance — Criminal  Procedure  Code 


4  Cal.  865.  (Act  X,  of  1872) ,  s,  502. 

A  Magistrate  is  not  justified  in  forfeiting  a  recognizance  under  s.  502  of  Act  X.  of  1871, 
unless  the  party  charged  with  a  breach  of  the  peace  has  had  an  opportunity  of  cross-exa* 
mining  the  witnesses,  upon  whose  evidence  the  rule  to  show  cause  why  the  recognizance 
should  not  be  forfeited  has  been  issued. 

On  the  27th  September  1877,  the  Deputy  Magistrate  of  Moonsheegunge 
passed  an  order  binding  over  Nobin  Chunder  Dutt  and  Krishna  Coomar  Dutt 
to  keep  the  peace  for  one  year,  under  two  separate  recognizance-bonds  to  the 
amount  of  Rs.  500  each. 

Before  the  expiration  of  the  year,  certain  persons  were  charged  with,  and 
convicted  of,  an  assault  before  the  Deputy  Magistrate,  who,  upon  the  evidence 
before  him,  decided  that  Nobin,  though  he  had  not  been  personally  concerned 
in  the  offence,  had  caused  the  breach  of  the  peace  to  be  committed.  He,  there- 
fore, issued  a  notice  to  Nobin,  calling  on  him  to  show  cause  why  his  recogni- 
zances should  not  be  forfeited.  Nobin  appeared  to  show  cause ;  but  the  Magis- 
trate, without  taking  further  evidence  against  Nobin  than  that  which  was  record- 
ed in  the  case  above-mentioned,  used  that  evidence  against  him,  and,  without 
hearing  any  evidence  on  Ndbin's  side,  ordered  that  his  recognizances  should  be 
forfeited  under  s.  502  of  the  Criminal  Procedure  Code. 

The  Sessions  Judge  was  of  opinion,  on  the  case  coming  up  before  him, 
that  the  Magistrate  had  proceeded  improperly,— yfrx/(j/,  because  no  breach  of 
the  conditions  of  the  recognizance-bond  had  been  proved  by  any  evidence  against 
Nobin ;  and,  secondly,  because,  although  notice  was  issued  on  him  to  show  cause, 
the  Deputy  Magistrate  forfeited  the  recognizances  without  summoning  the  wit- 
nesses whom  Nobin  wished  to  call  in  his  defence,  and  he,  therefore,  sent  up  the 
case  for  orders  to  the  High  Court. 

On  the  case  coming  up  before  the  High  Court,  Mr.  Justice  Ainslie  and  Mr. 
Justice  Broughton  referred  the  case  to  a  Full  Bench  with  the  following  remarks: — 

The  evidence,  by  which  it  is  sought  to  charge  Nobin  Chunder  Dutt  with 
having  done  an  act  whereby  he  was  liable  to  a  forfeiture  of  the  recognizance  to 
keep  the  peace  entered  into  by  him,  was  not  taken  in  his  presence,  and  he,  there- 
fore, had  no  opportunity  of  cross-examining  any  of  the  persons  whose  testimony 
constituted  the  proof  on  which  the  Magistrate  relies.  In  the  case  of  Kalikani 
Roy  Chowdhry^  the  Court  held — under  s.  293  of  the  former  Criminal  Proce- 
dure Code,  the  words  of  which  are  substantially  the  same  as  those  of  s.  50a  of 
the  Code  of  1872 — that,  before  a  Magistrate  can  declare  that  recognizances  to 
keep  the  peace  have  been  forfeited,  there  must  be  a  regular  judicial  trial  and 
legal  enquiry  before  the  punishment  can  be  inflicted. 

The  circumstances  of  that  case  appear  to  be  the  same  as  those  of  the  present. 

1  Reference  No.  i486  o!  1878  to  the  High  Court  by  C.  B.  Garrett,  Esq.,  Sessions  Judge 
of  Dacca,  with  a  view  to  the  reversal  of  the  order  of  Baboo  Trailokya  Nath  Sen,  Deputy 
Magistrate  of  Moonsheegunge. 

«  3  B.  L,  R.,  App.,  155. 
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Ix)okiog  to  the  words  of  the  law,  we  think  it  doubtful  whether  this  view  is        1819. 
strictly  correct,  though  the  course  prescribed  is  one,  the  principle  of  which  we  — "Z —        ' 
approve.  Empms^ 

The  section  says :  **  Whenever  it  is  proved  before  the  Magistrate  that  any  '• 

recognizance  has  been  forfeited,  he  shall  record  the  grounds  of  such  proof,  and       Nob|n 
call  upon  the  person  bound  by  such  recognizance  to  pay  the  penalty  thereof,  or     Chunde^ 
show  canse  why  it  should  not  be  paid ; "  and  the  following  clause  provides  for       Dutt> 
the  Magistrate  proceeding  by  warrant  to  levy  the  amount,  if  sufficient  cause  be     4  Cal.  9p^. 
not  shown,  and  the  penalty  be  not  paid ;  so  that,  if  the  person  called  upon  should 
not  appear  at  all  to  show  cause,  the  Magistrate  may  act  upon  the  proof  recorded 
before  he  ever  had  any  chance  of  hearing  any  proceedings  against  him  being 
on  foot. 

The  procedure  prescribed  in  this  section  is  an  exception  to  the  general 
rale — "  that  a  man  charged  with  an  offence  can  only  be  convicted  on  evidence 
taken  in  bis  presence." 

It  may  be  that  the  person  charged  with  an  act  involving  forfeiture  of  his 
recognizances  is  entitled  to  have  any  witnesses,  on  whom  the  Magistrate  relies, 
recaUed  for  cro$9-examination,  but  it  would  appear  that  under  the  words  of  the 
law  die  Magistrate  is  not  otherwise  legally  bound  to  examine  such  witnesses  in 
the  presence  of  the  person  charged,  as  in  ordinary  trials. 

We  think  this  point  of  such  importance  that  it  should  be  determined  by  a 
Fall  Bench,  and  we,  therefore,  refer  the  question — Whether  a  Magistrate  is 
Iwund  in  law  to  record  the  proof,  on  which  he  proposes  to  forfeit  a  recognizance 
to  keep  the  peace,  in  the  presence  of  the  person  bound  by  such  recognizance  ? 

We  agree  with  the  Sessions  Judge  on  the  second  point  that  Nobia  Chunder 
was  entitled  to  have  his  witnesses  examined  when  he  appeared  to  show  cause. 
We  defer  making  any  final  order  until  the  reference  to  the  Full  Bench  shall  be 
disposed  of. 

No  one  appeared  for  either  party. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Ga&th,  C  J. — ^We  find  that,  in  the  case  referred  to  us,  Nobin  Chunder  Dutt 
was  boand  to  keep  the  peace  for  the  term  of  one  year  in  his  personal  recognizance 
for  the  sum  of  Rs.  500.  Within  this  term,  certain  other  persons  were  charged 
with  a  breach  of  the  peace  before  the  Deputy  Magistrate,  who  thereupon  con- 
victed Krishna  Tappadar  and  others  of  an  assault ;  and,  although  Nobin  was  not 
personally  concerned  in  the  offence,  and  was  not  made  a  defendant  at  the  trial, 
the  Magistrate  decided  upon  the  evidence  that  he  (Nobin)  had,  by  the  agency 
of  the  convicted  persons,  caused  that  breach  of  the  peace  to  be  committea,  and 
he  thereupon  called  upon  him  to  show  cause  why  his  recognizances  should  not 
be  forfeited ;  and  on  his  appearance  in  Court,  he,  upon  no  further  evidence  than  . 
that  whkh  was  recorded  on  the  prosecution  of  Krishna  Tappadar  and  others, 
dedaied  the  recognizances  forfeited. 

The  course  prescribed  by  $.  502  of  the  Criminal  Procedure  Code  (and  by 
«.  «93  of  the  former  Code)  takes  the  place  of  the  cumbrous  proceeding  by  scire 
facias,  which  is  in  most  case&  necessary  in  England  before  estreating  recogni- 
ances  to  keep  the  peace. 

In  this  proceeding  the  defendant,  who  has  entered  into  the  recognizance, 
has  an  opportonityof  pleading  to  the  scire  facias,  and  of  thus  raising  the  ques- 
tion—Whether he  had  been  guilty  of  the  assault  or  no :  and  upon  the  issue 
nused  by  that  plea,  a  trial  takes  place,  at  which  evidence  is  gone  into  precisely 
ai  m  a  civil  suit 
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We  think  that,  according  to  the  fair  constmction  of  s.  502,  a  Magistrate  is 
'  not  justified  in  forfeiting  a  recognizance  under  that  section,  unless  the  party 
charged  with  a  breach  of  the  peace  has  had  an  opportunity  of  cross-examining 
the  witnesses  upon  whose  evidence  the  rule  to  show  cause  had  been  issued. 

That  opportunity  may  arise  either  upon  the  prosecution  of  the  accused  per- 
son before  the  Magistrate  for  a  breach  of  the  peace,  or  any  other  offence  :  in 
which  case  the  accused,  being  the  defendant,  would,  of  course,  have  the  right 
to  cross-examine  the  witnesses  for  the  prosecution ;  or  it  may  arise  upon  a  sub- 
stantive application  made  to  the  Magistrate  to  forfeit  the  recognizance;  in  which 
case  the  witnesses,  upon  whose  evidence  the  rule  is  granted,  ought  to  be  present, 
and  subject  to  be  cross-examined  by  the  accused,  upon  the  occasion  when  caoae 
is  shown  against  the  rule. 

If  no  cause  is  shown,  or  if  the  accused  declines  to  cross-examine  the  wit- 
nesses, the  Magistrate  may,  of  course,  proceed  to  dispose  of  the  case  upon  the 
evidence  as  it  stands.  It  is  obviously  sufficient  for  the  purposes  of  justice  that 
the  accused  has  had  the  opportunity  of  cross-examination. 

Order  reversed. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Ainslie  and  Mr.  Justice  Broughton. 

THE  EMPRESS  v.  IRAD  ALLY,  Accused.^ 

.  Sanction  to  prosecution  under  ss.  182  and  211  of  the  Penal  Code^Power  of  Deputy 
Magistrate  to  question  sanction. 

A  Deputy  Magistrate  has  no  power  to  question  an  order  made  by  his  superior,  sanc- 
tioning a  prosecution  under  ss.  182  and  21 1  of  the  Penal  Code. 

Whether  such  sanction  has  been  rightly  or  wrongly  given,  is  a  question  for  the  accused 
to  raise  before  a  competent  Court 

This  was  a  reference  under  s.  296  of  the  Criminal  Procedure  Code. 

It  appeared  that  one  Irad  Ally  preferred  a  charge  of  theft  against  one  Nassee- 
bunnissa  before  the  police.  On  an  examination  into  the  charge,  the  police  report- 
ed it  to  be  false.  Prior,  however,  to  the  delivery  of  the  police-report,  Irad  Ally 
repeated  the  accusation  in  a  complaint  before  the  Magistrate,  who,  without  sum- 
moning the  accused,  made  over  the  matter  to  the  Sub-Deputy  Magistrate  for 
report ;  that  officer  was  of  opinion  that  the  charge  was  false,  and  directed  the 
police  to  enter  it  as  such ;  but  it  appeared  that  he  did  not  formally  dismiss  the 
case. 

Nasseebunnissa  then  applied  to  the  Magistrate  for  leave  to  prosecute  Irad 
Ally  under  ss.  182  and  2 1 1  of  the  Penal  Code  for  bringing  a  false  charge ;  leave 
was  granted  by  the  Magistrate,  who,  after  directing  a  summons  to  issue  against 
the  accused,  sent  the  case  to  a  Deputy  Magistrate  for  trial. 

The  Deputy  Magistrate  discharged  the  accused  on  the  following  grounds, 
viz.: — 

(i)  That  the  sanction  to  the  prosecution  under  ss.  182  and  211  was  illegal, 
as  there  was  no  judicial  investigation  into  the  charge  of  theft  originally  made  by 
the  accused. 

1  Criminal  Reference,  No.  647  of  1879,  from  an  order  made  by  J,  C,  Price,  Esq.,  Offi- 
ciating Magistrate  of  Howrah,  dated  the  24th  of  March  1879. 
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(2)  That  the  Magistrate  did  not  pass  a  formal  order  of  dismissal  on  the        1879. 
petition  of  Irad  Ally.  „ 

(3)  That  the  Sub-Deputy  Magistrate  did  not  hear  all  the  witnesses  produced  ^^ 
by  Irad  Ally  as  he  should  have  done  before  pronouncing  his  complaint  to  be  a    j^^^  j^^^ 

The  Magistrate,  objecting  to  the  proceeding  of  the  Deputy  Magistrate, 
referred  the  case  to  the  High  Court. 

No  one  appeared  to  argue  the  points. 

The  opinion  of  the  High  Court  was  delivered  by 

AiNSLiE,  J.  (Broughton,  J.,  coucurring). — ^We  think  the  Deputy  Magis- 
trate was  wrong  to  question  the  sanction  given  by  the  Magistrate.  It  was  an 
OTder  made  by  a  superior  Court,  purporting  to  be  made  under  a  particular  pro- 
vision of  law.  Whether  it  was  rightly  or  wrongly  made  was  not  for  the  sub- 
ordinate Court  to  enquire  into.  The  Deputy  Magistrate  was  not  sitting  as  a 
Court  of  appeal  or  revision  to  examine  the  mode  in  which  the  Magistrate  of  the 
distrid  had  dealt  with  the  case  in  which  he  had  sanctioned  a  prosecution  under 
8. 311  of  the  Penal  Code.  He  was  bound  to  accept  the  sanction  as  valid,  and 
leave  the  accused  to  question  it  before  a  competent  Court,  if  so  advised. 

We  cancel  the  order  of  the  Deputy  Magistrate,  and  direft  him  to  try  the 
accused  on  the  charges  before  him. 

Order  cancelled. 


I.  L.  R.,  Cal.  zj. 
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APPELLATE  CRIMINAI,. 

Srf9r4  Mr.  Justice  Ainslie  and  Mr.  Justiice  Brougkfon. 

THE  EMPRESS  v.  ROHIMUDDIN  <No.  i),  NA2;iR  MAHOMED  ««79* 

(No.  a),  AND  SOMIRUDDIN  <No.  3),*  Apra22. 

Murdevh^tdpoMe  ffamicide^^Induin  Penal  Code,  s.  300  feitceps.  4  and  g),  5  Cal.  3r» 

Ezoep.  5  to  s.  300  refera  to  cases  where  a  man  consents  to  submit  to  the  doing  of  some 
MTticBlar  a£t,  either  knowing  that  it  wiU  oertainiy  cause  deat^,  or  that  death  will  be  tlie 
fikd J  result;  hut  it  does  i»ot  refer  to  the  runnii^  of  a  risk  of  deaith  from  fomethiag  which  a 
m^  intend?  to  avert  if  he  possibly  can  do  so,  even  by  causing  the  4eat|i  ^  the  person  ^MWpi 
whom  the  danger  is  to  be  ainticipated. 

Per  Beoughton,  J.— Excep.  5  to  s.  300  is  not  applic^le  to  the  caae^f  a  premeditate^ 
%ht,  but  points  to  a  case  of  a  different  character,  such  as  suttee. 

Ckouxa^,  appeal  fzom  the  order  of  the  Sessions  Jiidge  of  BjAckeigiuige. 

It  appeared  that  a  dilute  had  arisen  between  Abdooi  Lashknr  and  Abdocri 
Khaondkar  ooneernliig  apiece  of  land;  and  that,  on  the  i6th  April  1878,  AbdooA 
laMoa  came  vMi  a  baad  of  fifty  or  sixty  men,  armed  with  spears  and  iatties, 
sad  eonanenced  plooehing  the  land  in  dispute;  that  the  men  of  Khoondkar, 
belag  also  armed  In  Iwe  manner,  endeavoured  to  prevent  thtm,  and  a  riot  en* 
soed,  which,  howevOT,  was  put  a  stop  to  by  the  intervention  of  certain  men  of 
poaiioo,  iHio  ioduced  Abdooi  Lashknr  to  withdraw  his  men.  These  men  after- 
•aids,  on  being  provoked  again,  returned;  and  in  the  mel6e  that  followed,  As- 
SQnid(&i,  one  of  Abdooi  Rhoondkar's  party,  received  a  wound,  from  which  he 
died. 

Three  men  belonging  to  the  party  of  Abdooi  Lashknr  were  arrested,  vit.^ 
lofaiamddin,  Nazir  Midiomed,  and  bomimddin,  and  charged  under  ^.  303, 148, 
and  149  of  the  Indian  Penal  Code. 

The  Sessions  Judge  considered  that  the  prisoners  could  not  be  found,  un- 
der die  circumstances,  guilty  of  murder,  but  at  most  of  culpable  homicide  not 
amounting  to  murder.  The  evidence  clearly  established  that  Assuruddin  was 
present  at  the  riot  as  a  professional  lattial  under  the  leadership  of  one  Kazir- 
uddin;  and  that  the  deceased  and  the  men  with  whom  he  was  siding,  being  also 
professional  spearmen,  brought  on  the  fight  intentionally,  and  that  they  entered 
into  It  willingly  and  with  pre-consent,  being  well  aware  of  the  risk  they  ran  h^ 
so  doing.  The  Sessions  Judge  therefore  found  that  the  case  fell  under  excep. 
^  of  8. 300  of  the  Penal  Code,  by  which  it  is  declared  that  ''culpable  homicide 
18  not  murder  when  the  person  whose  death  is  caused,  being  above  the  age  01 
eighteen  years,  suffers  death,  or  takes  the  risk  of  death,  with  his  own  consent;" 
he,  therefore,  concurring  with  the  assessors,  convicted  Rohimuddin,  Nazir  Maho- 
med, and  Somiruddin  under  ss.  304  and  149  of  the  Penal  Code,  and  sentenced 
the  two  first  prisoners  to  ten  years,  and  the  third  prisoner  to  five  years'  rigorous 
imprisonment. 

The  prisoners  appealed  to  the  High  Court 

No  one  appeared  to  argue  the  case. 

'  Cffmiiial  Appeal,  No.  191  of  1^9,  against  the  order  of  W.  Vemer,  Esq.\  Ofiiciatiiig 
fiM<MiMgig»  pf  UadKrgMgei  daftsd^the  3rd  Febcaary  i|^ 
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1879.  The  judgments  of  the  Court  were  as  follows : — 

AiNSLis,  J. — ^The  Judge  and  assessors  have  concurred  in  finding  the  pri- 


Emprbss     goners  guilty  of  culpable  homicide  not  amounting  to  murder  committed  in  the 
*•  course  of  a  riot,  and  they  have  been  sentenced  under  s.  304  of  the  Indian  Penal 

RoHiMUDDiN,  Code  read  with  s.  149.  Other  persons  had  been  previously  tried  and  convicted 
5  Cal.  31.  on  account  of  the  same  matter.  They  were  convicted  of  murder  under  s.  30a 
read  with  s,  149,  and  the  conviction  and  sentence  were.affirmed  by  this  Court 
on  the  1 3th  November  1878.  In  the  present  trial,  the  Officiating  Judge  has 
.  \  held  that  the  case  comes  under  the  5  th  exception  of  s.  300  of  the  Penal  (>)de — 
^j_l  -J  • ;  "Culpable  homicide  is  not  murder  when  the  person  whose  death  is  caused,  be- 
"^ ..  /  .  ing. above  the  age  of  eighteen  years,  suffers  death,  or  takes  the  risk  of  death, 
with  his  own  consent/'  He  says  that,  if  "one  of  a  body  of  professional  lattials 
armed  with  deadly  weapons  is  killed  in  a  fight  which  these  lattials  have  volon* 
tarily  entered  into  and  provoked,  his  death  cannot  be  murder."  And  in  a  pre- 
vious passage  he  says :  "  They  were  not  obliged  to  fight  for  the  defence  of  person 
or  property,  but  they  provoked  the  fight,  and  entered  upon  it  willingly  and  with 
pre-consent.  They  were  professional  lattials  armed  with  spears,  and  their  ad- 
versaries were  also  armed  with  spears.  They  were  well  aware  of  the  risk  they 
ran,  and  by  their  conduct  showed  that  they  took  that  risk  willingly."  The  facts 
&re  briefly  these,  that  certain  persons,  who  may  be  called  Lashkur's  party,  to 
which  the  prisoners  belonged,  went  armed  with  spears  and  latties  to  plough 
lands  claimed  by  one  Abdool  Rohim  Khoondkar.  The  latter  gathered  men, 
and  there  was  a  disturbance,  and  clods  were  thrown,  but  by  the  mediation  of 
some  by-standers  a  separation  was  effected.  lashkur's  party  began  to  with- 
draw, whereon  Khoondkar's  party  taunted  them,  and  some  violence  was  used 
towards  one  Hurri,  who  was  removing  his  plough.  On  this  Lashkur's  par^ 
returned.  Some  of  Khoondkar's  men  prepared  themselves  for  fighting,  and 
a  fight  occurred,  in  which  Assuruddin,  one  of  Khoondkar's  party,  was  killed 
by  several  spear  wounds,  and  another  man  was  wounded.  The  evidence 
shows  that  these  men  made  deliberate  preparations  to  meet  the  attack  cit  Lash- 
kur's men,  and  that  the  case  cannot  come  under  excep.  4  as  a  sudden  fight 
in  the  heat  of  passion  upon  a  sudden  quarrel.  The  assailants  in  the  first  in- 
stance had  gone  out  armed  with  deadly  weapons,  and  at  the  later  stage  at  which 
the  fight  occurred,  fighting  was  deliberately  intended  by  both  parties.  I  cannot 
concur  in  the  view  taken  by  the  Judge  that  when  persons  of  full  age  voluntarily 
engage  in  a  fight  with  deadly  weapons  they  take  the  risk  of  death  with  their  own 
consent,  and  that,  as  a  consequence,  culpable  homicide  occurring  in  such  a  fight 
Is  not  murder.  If  this  view  is  correct,  the  4th  exception  would  be  superfluous. 
If  culpable  homicide  in  a  premeditated  fight  with  deadly  weapons  is  not  murder, 
^fortiori  unpremeditated  culpable  homicide  in  a  sudden  fight  in  the  heat  of  pas- 
ision  upon  a  sudden  quarrel  would  not  be  murder.  It  seems  to  me  that  the  4th 
exception  clearly  indicates  that  culpable  homicide  in  a  fight  is  murder,  unless 
the  fight  is  unpremeditated,  and  is  such  as  is  therein  described,  sudden  in  the 
heat  of  passion  and  on  a  sudden  quarrel :  a  fight  is  not  per  se  a  palliating  cir- 
cumstance, only  an  unpremeditated  fight  can  be  such.  Where  persons  engage 
in  a  fight  under  circumstances  which  warrant  the  inference  that  culpable  homi- 
cide is  premeditated,  they  are  responsible  for  the  consequences  to  their  full  ex- 
tent. I  do  not  think  the  5th  exception  has  any  application  to  such  a  case.  I 
understand  that  exception  to  apply  to  cases  where  a  man  consents  to  submit  to 
the  doing  of  some  particular  act,  either  knowing  that  it  will  certainly  cause  death, 
or  that  death  will  be  likely  to  be  the  result ;  but  it.  does'  not  refer  to  the  running 
hi  a  risk  of  death  from  something  which  a  man  intends  to  avert  if  he  possibly 
can  do  so,  even  by  Causing  the  (kath  of  the  person  from  whom  the  danger  is  to 
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be  anticipated.    The  extract  from  the  report  of  the  Indian  Law  Commissioners,        1879. 
given  in  Morgan  and  Macpherson's  edition  of  the  Penal  Code  at  p.  265,  con-  — ■^— 
tains  instances  to  which  the  exception  applies,  and  in  my  opinion  cases  of  this     Empress 
character  only  are  properly  to  be  dealt  wiih  under  it.   The  Judge  ought  to  have  ^* 

convicted  the  prisoners  under  s.  302  read  with  s.  149,  Penal  Code,  and  senten-  Rohi^oddin, 
ced them  accordingly.  We  annul  the  sentence  and  conviction  passed  by  the  Offi-     5  Cal.  zu 
ciating  Sessions  Judge  of  Backergunge,  and  convict  the  prisoners  Rohimuddin, 
Nazir  Mahomed,  and  Somiruddinof  the  murder  of  Assuruddin,  an  ofiEence  pun- 
ishable under  s.  302  of  the  Indian  Penal  Code,  and  sentence  them  to  transporta- 
tbn  for  life. 

Broughton,  J. — I  also  think  that  the  prisoners  ought  to  have  been  convict- 
ed of  murder  under  s.  302  coupled  with  s.  149  of  the  Indian  Penal  Code.    The 
common  object  of  the  men  assembled  may  have  been  in  the  first  instance  merely 
the  ejectment  of  the  other  party  from  the  land,  but  they  had  retired,  and  at  the 
mstance  of  mediators  had  given  up  that  object.     Afterwards  the  other  party 
cbalienged  them  to  come  on  again,  and  the  deceased  man  and  another  armed 
with  spears  put  themselves  in  a  fighting  position,  and  awaited  the  return  of  the 
prisoner's  party.    They  returned,  some  of  them  also  being  armed  with  spears, 
and  accepted  the  challenge.    The  object  of  those  who  returned,  and  among 
them  were  the  prisoners,  was  not  then  to  eject  the  others  from  the  land,  but  to 
engage  in  a  deadly  fight  with  spears.    A  man  may  be  a  member  of  an  unlaw- 
ful assembly  as  defined  in  s.  141,  and  if  armed  with  a  deadly  weapon  may  be 
punishable  under  s.  144,  although  no  force  has  been  used.     If  any  force  is 
used,  he  may  be  punishable  tmder  s.  148,  and  if  he  be  a  member  of  a  band  of 
dacoits,  and  murder  is  committed,  he  may  be  punished  under  s.  396 ;  and  in 
this  case  there  may  be  no  deadly  weapon  used  ;  if  a  deadly  weapon  is  used,  he 
may  be  punished  under  s.  398.     All  these  instances  show  that  the  common 
object  or  intention  of  the  assembly  may  be  various,  and  that  it  must  be  judg- 
ed from  the  proved  circumstances  of  the  case.    In  the  present  case  the  com- 
mon object  or  intention  of  the  assembly  was  clearly  to  fight  in  such  a  way  that 
the  weapons  they  used  would  be  likely  to  cause,  and  probably  would  cause, 
the  death  of  one  of  their  number,  or  of  one  of  their  opponents.     It  is  said  by 
the  Sessions  Judge  that  the  man  who  was  slain  invited  or  ran  the  risk  of  death, 
and  that  this  brought  the  case  within  excep.  5  of  s.  300  of  the  Indian  Penal 
Code.    But  if  that  exception  applies  to  the  case,  there  appears  to  be  no  reason 
for  excep.  4.      Where  there  is  a  fight  between  two  contending  parties,  it  is 
necessary,  in  order  to  apply  excep.  4,  that  the  fight  should  have  been  sudden 
and  wittout  premeditation,  and  a  fight  under  any  circumstances  comprehends 
the  kind  of  consent  to  which  the  Sessions  Judge  alludes.      Here  there  was  a 
certain  time  between  the  challenge  and  the  fight,  a  short  time  it  may  be,  but 
still  some  time  for  reflection ;  the  parties  were  at  a  distance  from  each  other 
when  the  challenge  was  given,  and  consequently  had  time  to  consider  whether 
Acy  would  engage  in  the  fight  with  deadly  weapons  or  not.    They  determin- 
ed to  fight,  and  the  death  of  one  of  the  men  was  the  result.    Excep.  5  appears 
to  me  to  apply  to  circumstances  of  a  different  character,  as  for  instance  to  a 
case  of  iutUty  not  to  a.premeditated  fight.    The  prisoners  have  appealed ;  they 
say  the  evidence  is  not  conclusive ;  and  Nazir  Mahomed  says  he  had  witnesses 
to  prove  an  alibL    Witnesses  were  examined  for  the  defence,  and  it  does  not 
appear  that  any  were  excluded.    These  witnesses  support  the  case  for  the 
prosecution,  which  is,  moreover,  proved  by  the  testimony  of  wholly  independ- 
ent witnesses,  namely,  by  the  men  who  offered  to  mediate,  and  did,  in  fact, 
effiict  a  cessation  of  hostilities  between  the  contending  parties.    The  Sessions 
Jb^ rightly  sajrs  that  the  facts  are  clearly  proved  by  the  witnesses  on  both  sides. 
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iS^  B«t  on  the  qvestion  whether  the  offence  was  mwder,  or  culpable  homicido  nol 

'  amounting  to  murder,  I  agree  in  thinking  that  the  Sessions  Judge  was  mis^ 

Eaipftsss  taken.    The  case,  in  my  opinion,  is  a  case  of  murder,  and,  that  being  so,  the 

^  prisonens  must  be  sentenced  under  the  circumstances  to  transportation  for  ike. 

R0Hili¥D0III, 

5  CiC  3  !•  Appeal  dismissed. 


APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Morris  and  Mr.  Justice  White. 

1879.  THE  EMPRESS  v.  CHUNDER  NATH  DUTT.i 

^^^^^      Presidency  Magistrates'  Act  (IV.  of  1877),  ss.  82,  86,  and  87,  expl.  2—"  Revival 
5  Cal.  121.  o/a  prosecution** — Examination  of  Witnesses. 

A  "reviFal  of  a  prosecution,"  as  mentioned  in  expl.  2  of  s.  $7  of  Act  IV.  of  1877,  is  AOt 
a  continuation  of  the  original  prosecution  from  which  the  accused  has  been  di6chaif:ed. 
On  the  revival  of  the  prosecution,  all  the  witnesses,  on  whose  evidence  the  prosecution  in- 
tend to  rely,  must  be  examined  before  the  Magistrate ;  and  if  anv  of  them  were  examin- 
ed at  the  time  of  the  original  prosecution,  they  must  be  examined  de  novo. 

This  case  was  referred  to  the  High  Court  in  the  following  terms : — 
"The  defendant  in  this  case  surrendered,  on  the  30th  of  July  1878,  to  a 
warrant  issued  by  this  Court  for  his  atrest  on  the  26th  July  1878,  on  a  charge 
of  stealing  and  fraudulently  appropriating  two  unregisteted  letters  containing 
currency  notes  and  a  hoondee.  He  was  arraigned  before  me  on  the  30th  Jaly 
1878.  The  prosecution  cited  certain  witnesses,  whose  evidence  was  recorded 
£or  the  commitment  of  the  case  to  the  Sessions ;  but  in  spite  of  a  warrant  which 
was  obtained  under  s.  135  of  the  Presidency  Magistrates'  Act,  they  failed  to 
produce  the  material  witness  whose  testimony,  it  was  stated,  would  clench  the 
fact  of  theft.  In  the  absence,  therefore,  of  any  evidence  to  connect  the  ac- 
cused with  the  offence,  and  after  every  possible  opportunity  had  been  given 
to  the  prosecution  to  produce  the  absent  witness,  he  was  discharged  on  the 
14th  September  1878,  under  s.  87  of  Act  IV.  of  1877.  On  the  8th  April  1879, 
this  witness,  Gopal  Chunder  Ghose,  was  apprehended.  Upon  a  statement 
made  by  him,  an  application  was  made  by  the  Officiating  Crovemment  Prose- 
cutor to  revive  the  charge  against  the  defendant  Chunder  Nath  Dutt,  and  a 
fresh  warrant  was  applied  for  and  obtained.  The  defendant  was  accordingly 
placed  before  this  Court  on  the  29th  April  1879,  when  the  evidence  of  Gopal 
Chunder  Ghose  was  recorded  in  his  presence.  The  Government  Prosecutor 
does  not  propose  now  to  examine  any  further  witnesses,  and  applies  tluit  the 
case  may  be  committed  to  the  Sessions,  upon  the  evidence  taken  on  the  pre- 
vious occasion,  before  the  defendant  was  discharged,  plus  the  evidence  taken 
after  his  re-arrest.  He  contends  that  the  word  "  revival"  in  expl., 2,  s.  87  of 
Act  IV.  of  1877,  implies  that  the  proceeding  against  an  accused  discharged 
under  this  section  may  be  revived  at  any  time,  and  the  point  where  it  was  left 
off  should  form  the  starting  point  for  the  proceeding  which  might  be  instituted 
in  the  second  instance.  I  do  not,  however,  agree  with  this  view.  I  think 
when  a  prisoner  is  discharged  for  want  of  evidence,  the  former  proceeding  is 
at  an  end ;  and  when  a  prosecution  is  revived,  it  is  a  fresh  proceeding,  requir- 
ing the  evidence  to  be  gone  into  de  novo. 

1  Criminal  Reference,  No.  1130!  1879,  from  an  order  made  by  Syud  Ametr  Alt,  Ssq.^ 
Officiating  Chief  Magistrate  of  Calsiitta,  Northern  Division,  dated  the  5th  Migr  1^^ 
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I  hardly  think  the  Legislature  could  have  meant  that  a  discharge  under  $.        i8fQ« 
87  shauld  be  a  remand  sine  die.    Arguments  have  been  drawn  from  the  use  of  — — •^— 
the  word  "  revival,  '*  but  these  arguments  appear  to  me  to  be  fallacious.    If  the     Bhpmss- 
words  had  been  revival  of  the  prosecution,  instead  of  revival  of  a  prosecution,  ^' 

thcie  might  have  been  some  force  in  the  contention.    I  take  it  that  the  expla-     Chundb* 
natioii  to  8. 87  simply  debars  the  defendant  in  certain  cases  from  taking  the  plea  Nath  Dutt, 
of  auirefoit  acquii ;  but  creates  no  special  procedure  such  as  is  contended  for.     5  Cal#  lak 
For  the  reasons  above  stated,  I  am  inclined  to  hold  that  no  commitment  can  be 
made;  and  that,  as  the  Government  Prosecutor  does  not  propose  to  call  witnesses 
to  prove  the  material  fads  of  the  case,  and  to  enable  the  defendant  to  cross-ex- 
amine them  with  reference  to  the  new  evidence,  the  prosecution  must  fail. 

The  question  referred  was — 

"Whether  a  prosecution  revived  under  expl.  2  to  s.  87  of  Ad  IV.  of 
1877  is  a  continuation  of  the  old  proceeding ;  and  whether  evidence  of  the  ''re- 
vival "  should  or  should  not  be  taken  de  novo'*  Pending  the  opinion  of  the  High 
Court,  the  defendant  was  enlarged  on  bail,  to  appear  on  the  30th  instant. 

The  opinion  of  the  High  Court  was  delivered  by 

Whitk,  J.  (Morris,  J.,  concurring). — The  question  raised  bv  the  reference 
of  the  Officiating  Chief  Magistrate  is  as  to  the  procedure  to  be  adopted  in  cases 
under  ch.  8  of  the  Presidency  Magistrates'  Aft,  when  an  accused  person, 
who  has  been  discharged  by  the  Magistrate  under  s.  87  of  that  Aft,  because 
there  are  no  sufficient  grounds  for  committing  the  prisoner  to  take  his  trial,  is 
at  some  subsequent  time  again  prosecuted  before  a  Magistrate  for  the  same  of- 
fence. The  Aft,  in  s.  8z,  states  specifically  the  procedure  to  be  applied  when 
an  accused  person  is  brought  before  the  Magistrate  under  ch.  8,  and  no  dis- 
tittctkm  is  made  between  the  cases  of  a  first  and  that  of  a  second  prosecution 
fotthe  same  offence.  The  argument  that  on  a  second  prosecution  the  witnesses 
who  were  examined  on  the  first  prosecution  need  not  be  examined  again,  but 
may  be  considered  as  giving  evidence  in  support  of  the  second  prosecution,  is 
based  solely  and  entirely  upon  the  circumstance  that  the  Legislature,  in  expl.  2 
dl&  87,  has  described  the  second  prosecution  as  the  '*  revival  of  a  prosecution." 
Ithhlktheargaiiient  is  not  sound,  and  has  no  sufficient  foundation.  Theargu^ 
Mot  is>  in  fact,  an  inference  from  the  use  of  the  word  "revival/'  The  object 
of  eaqd.  t  of  s.  87  is  to  negative  the  supposition  that  a  discharge  would  be  a 
bar  to  a  second  prosecution  for  the  same  offence.  The  explanation  does  not 
deal  ivitfa  the  procedure  which  is  to  be  adopted,  if  such  second  prosecutkm 
ihoddtikeplace.  The  faft  that  the  Legislature  has  described  the  second  prosecu- 
tioa  as  the  "  revival  of  a  prosecution, "  does  not,  in  my  opinion,  warrant  the  in* 
fotnce  eUher  that  the  evidence  upon  which  the  first  prosecution  is  based  is  also 
nvbed,  or  that  the  procedure  upon  the  second  prosecution  is  to  be  different 
fwm  tlua  pointed  oat  in  s.  82.  A  further  reason  for  this  view  is  to  be  found  in 
tlw  provisdoA  for  adjournment,  which  Is  contahied  in  the  same  chapter  of  the 
hXL  Under  s.  86  a  Magistrate  has  large  powers  of  adjourning  an  enquiry  for 
naaooable  cause,  but  no  adjournment  can  be  for  longer  than  fifteen  days  at  a 
daw.  K,  upon  a  second  prosecution  after  a  discharge,  the  Magistrate  is  to 
tUflrt  the  evidence  that  was  given  in  the  first  prosecution  as  evidence  upon  the 
ledDnd  proeecntion,  or  as  it  Is  called  in  the  reference  before  us — "  take  up  the 
cass  lor  ihe  prosecution  where  it  was  left  when  the  prisoner  was  discharged  " — 
the  Uagistrate  would,  in  effect,  be  acting  as  if  he  had  adjourned  the  enquiry 
nmi  dit^  which  he  has  no  power  to  do.  It  cannot  be  supposed  that  the  Legis« 
btaie  intended  bv  the  mere  use  of  the  word ''  revival  of  a  prosecution  "  in  expl. 
2,  s.  87,  to  give  the  Magistrate  such  a  power,  after  it  had  carefully  made  pro- 
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1879.        vision  by  s.  83  against  unlimited  adjournments.  In  my  opinion  the  proper  reply 

to  the  question  of  the  Officiating  Chief  Magistrate  is,  that  a  "  revival  of  a  pro- 

Emprbss      secution, "  as  mentioned  in  expl.  2  of  s.  87,  is  not  a  continuation  of  the  original 

'^'  prosecution  from  which  the  accused  has  been  discharged ;  and  that,  upon  the 

Chunder    revival  of  the  prosecution,  all  the  witnesses  on  whose  evidence  the  prosecutor 

Nath  Dutt,  intends  to  rely  as  justifying  the  committal  of  the  accused  must  be  examined 

5  Cal.  131.    before  the  Magistrate ;  and  if  any  of-  them  were  examined  at  the  time  of  the 

original  prosecution,  they  must  be  examined  de  novo. 


Be/ore  Mr,  Justice  Morris  and  Mr,  Justice  White. 

THE  EMPRESS  v,  MAGUIRE.i 
^  Mutiny  A^t  s,  loi — Jurisdiction  of  Civil  (as  opposed  to  Military)  Courts-^C^- 

— —  fence  committed  by  British  Soldier, 

5  Cal.  1:14.  g   jQ,  Q^  ^|jg  Mutiny  Aft  does  not  deprive  the  Civil  (as  opposed  to  NUHtary)  Courts 

of  jurisdiction  over  British  soldiers  committing  offences  within  the  territorial  limits  of 
those  Courts,  nor  render  the  exercise  of  their  jurisdiction  dependent  upon  the  sanction  of 
the  Commander-in-Chief.    The  section  is  merely  permissive  of  a  military  trial  being  held. 

In  this  case  the  prisoner,  who  was  a  European  British  subjed,  and  a  private 
in  the  army,  was  charged  with  the  offence  of  theft,  and  was  committed  by  the 
First  Assistant  Superintendent  for  trial  to  the  Sessions  Judge  and  Judicial  Com- 
'  missioner  of  the  Andaman  and  Nicobar  Islands.  That  officer  referred  the  case 
to  the  High  Court  under  s.  296  of  Aft  X.  of  1872  and  s.  13  of  the  Andaman 
and  Nicobar  Islands  Regulation  of  1876,  on  the  ground  that  the  commitment 
had  been  made  without  regard  to  the  provisions  of  s.  loi  of  the  Mutiny  Ad, 
1878,  which  provides  in  such  cases  for  a  trial  of  the  prisoner  by  court-martial, 
and  without  any  communication  on  the  subjeft  having  been  made  to  the  Com- 
mander-in-Chief. He  was  therefore  of  opinion  that  he  had  no  power  to  try  the 
case. 

The  opinion  of  the  Court  was  delivered  by 

White,  J.— We  have  referred  to  the  loist  section  of  the  Mutiny  Aft  (41 
Vic,  c.  10,  A.D.  1878),  and  are  of  opinion  that  that  section  (which  is  also  to  be 
found  in  the  Mutiny  Acts  between  1873  and  1878)  does  not  deprive  the  Civil 
Courts  of  jurisdiction  over  British  soldiers  committing  offences  within  the  terri- 
torial limits  of  those  Courts,  nor  render  the  exercise  of  their  jurisdiction  depend- 
ent upon  the  sanction  of  the  Commander-in-Chief.  The  loist  section  simply 
provides  that,  as  regards  civil  offences  committed  by  British  soldiers  serving  in 
India  or  its  dependencies,  and  at  a  distance  of  more  than  1 20  miles  from  the 
Presidency-town,  the  offenders  may  be  tried  by  a  general  court-martial,  the  ap- 
pointment of  which  rests  with  the  Commander-in-Chief.  It  appears  to  us  ^iat 
the  section  is  merely  permissive  of  a  military  trial  being  held.  In  this  case  the 
Court  has  got  possession  of  the  investigation  of  the  offence,  and  the  military 
authorities  have  not  availed  themselves  of  the  alternative  procedure  of  trying 
the  offender  by  a  general  court-martial.  Under  these  circumstances,  we  think 
that  the  Court  of  the  First  Assistant  Superintendent  was  a  competent  Court  to 
commit  the  accused  for  trial  on  a  charge  of  theft,  and  that  the  Court  of  the  Ses- 
sions Judge  and  Chief  Commissioner  is  a  competent  Court  to  deal  with  the  case 
so  committed,  and  we  accordingly  dired  the  latter  Court  to  dispose  of  the  case. 

>  Criminal  Reference,  No,  G?of  1879,  from  an  order  made  by  Lieutenant«General 

C.  A,  Barmell,  C.B.,  Sessions  Judge  and  Chief  Commissioner  of  Andaman  and  Nicobar 
Islands,  dated  the  24th  April  1879. 
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APPELLATE  CRIMINAL. 
Before  Mr,  Justice  Ainslie  and  Mr,  Justice  Broughton, 
Ik  the  mattbr  of  ABDOOL  and  others  (Petitioners)  v.  LUCKY  NARAIN        ito* 

MUNDUL  AND  OTHERS  (OPPOSITE  PaRTY).^  A^MI> 

Order  under  s,  518  of  A^  X,  of  i8*j2 — Limit  of  Order,  .  q^^  j^^ 

Per  Ai.HSLiB,  ]. — In  dealing  with  the  civil  rights  of  a  subject  under  s.  518  of  the  Cri- 
minal Procedure  Code,  it  is  incumbent  on  the  Magistrate  to  limit  the  operation  of  his  order 
to  such  reasonable  time  as  may  be  necessary  to  enable  him  to  hold  a  full  and  sufficient 
enquiry,  as  to  whether  the  a6t  prohibited  as  likely  to  cause  a  breach  of  the  peace  is  within, 
or  is  in  excess  of,  the  l^;al  right  of  the  person  forbidden  to  do  it ;  and,  if  necessary,  to  deal 
with  the  case  under  the  other  provisions  of  the  Criminal  Procedure  Code,  which  enable 
him  to  meet  cases  of  probable  breach  of  the  peace. 

Per  Broughton,  J. — Where  an  order  on  the  face  of  it  appears  to  have  been  made 
without  jurisdiction,  no  subsequent  explanation  can  make  it  good. 

Four  Mahomedan  residents  in  a  Hindu  village  applied  to  the  Deputy  Ma- 
^strate  of  Midnapore  for  an  order  restraining  the  Hindu  inhabitants  of  the 
village  from  obstructing  them  in  the  slaughter  of  cattle  in  the  village,  and  also 
for  an  order  preventing  a  breach  of  the  peace. 

The  Magistrate  ordered  the  police  to  report  on  the  case,  and  they  rec9pi- 
mended  that  the  cattle  should  be  slaughtered  at  a  place  four  miles  distant  from 
the  village.  On  this  report  the  Deputy  Magistrate,  on  the  loth  June  1877, 
ordered  **  that  the  application  to  slaughter  kine  in  the  said  village  be  rejected." 

The  Mahomedans  then  applied  to  the  Sessions  Judge  under  s.  295  of  the 
Cnminal  Procedure  Code ;  and  he,  on  the  20th  September  1877,  rejected  the 
application,  on  the  ground  that,  until  there  was  any  actual  disturbance  on  the 
part  of  the  Hindus,  the  poUce  could  not  interfere  on  behalf  of  the  Mahomedans. 

The  Mahomedans,  subsequently  to  this,  continued  to  slaughter  caUle,  and 
OQ  their  so  doing,  one  of  them  was  charged  under  s.  188  of  the  Penal  Code  wUh 
disobeying  the  Deputy  Magistrate's  order,  prohibiting  the  slaughter  of  kine  in  the 
vtlb^,  and  was  sentenced  to  one  month's  imprisonment  and  a  fine  of  Rs.  20. 

On  appeal  from  this  conviction,  the  Judge,  on  the  19th  March  1878,  set 
aside  the  order,  holding  that  there  was  no  legal  prohibition  existing  by  virtue 
of  any  order  made  by  the  Deputy  Magistrate  forbidding  the  slaughter  of  kine. 

From  that  time  the  Mahomedans  continued  to  slaughter  cattle  as  they  had 
formerly  done  up  to  the  nth  November  1878,  when  a  Hindu  inspector  of  police 
reported  to  the  Magistrate  that  the  Hindus  and  Mahomedans  had  agreed  by 
ikramama  to  use  a  certain  place,  four  miles  off,  for  the  purpose  of  slaughter- 
ing kme.  On  this  report  the  Magistrate  passed  an  order  ex  parte  on  the  2xst 
November  1878,  in  these  words  :  **  Kine  may  be  slaughtered  on  the  land  speci- 
fied in  the  ikramama,  and  in  no  other  place,  and  that  to  the  above  effed  a 
pnblic  notification  be  issued." 

Against  this  order  the  Mahomedans  appealed,  and  after  certain  corre- 
moodence  between  the  Judge  and  the  Joint-Magistrate  as  regarded  the  juris- 
diction of  the  Joint-Magistrate,  the  appeal  was  rejected. 

The  Mahomedans  applied  to  the  High  Court  under  s.  296  of  the  Criminal 
PiDCcdure  Code  to  have  the  order  set  aside. 

VLooxi'^t^  Mahomed  Yusuf^Xi^  Moulvie  ^^r^^Z/x/^/w  for  the  petitioners. — 
The  Magistrate  had  no  power  to  issue  the  order  under  s.  518  of  the  Criminal 

*  Criminal  Motion,  No.  75  of  1879,  against  the  order  of  T.  D.  Beightan,  Esq.,  Joifit- 
Magisteite  of  Midnapore,  dated  the  21st  of  November  1878. 

I.  L.  R.,  Cal.  28. 
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Procedure  Code,  no  action  havipg  been  taken  before  the  cattle  were  slaugh- 
■  tered,  so  as  to  give  jurisdiction  to  the  Magistrate  to  direft  the  Mahomedans  to 
abstain  from  slaughtering  cattle.  No  breach  of  the  peace  was  imminent,  and 
it  is  only  under  cases  of  emergency  that  the  Magistrate  has  power  to  pass  an 
order  under  s.  518  ;  at  all  events,  he  had  no  jurisdiction  to  pass  an  order  under 
that  section,  that  we  should  not  slaughter  cattle  except  in  one  particular  spot. 

Baboo  Mohiny  Mohun  Roy  and  Baboo  Bhohany  Churn  Dutt  for  the  op- 
posite party. 

The  judgments  of  the  Court  were  as  follows : — 

AiNSLiE,  J. — ^The  order  of  the  Magistrate  complained  of  is  dated  the  21st 
November  1878,  and  is  in  the  following  terms:  "  Kine  may  be  slaughtered 
in  the  place  named  in  the  ikrarnama.  They  cannot  be  slaughtered  in  any 
other  place.    A  notice  to  this  effeft  will  be  issued  by  beat  of  drum." 

This  order  does  not,  on  its  face,  purport  to  be  made  under  s.  518 ;  nor 
does  it  determine  that  there  was  any  emergency,  which  made  it  necessary  for 
the  Magistrate  to  resort  to  the  provisions  of  that  section.  It  is  either  an  order 
under  s  5 18,  or  it  is  not.  If  it  is  not  under  that  section,  it  does  not  appear  that 
there  is  any  law  which  authorized  the  Magistrate  to  make  it,  and  no  prosecution 
under  s.  188  of  the  Penal  Code  could  be  maintained  for  disobedience  of  it.  If 
it  is  taken  to  be  made  under  s.  518,  the  order  is  bad,  inasmuch  as  it  deals  with 
the  civil  rights  of  persons  without  any  limitation  of  time. 

The  objeft  of  s.  518  is  to  enable  a  Magistrate,  in  cases  of  emergency,  to 
make  an  immediate  order  for  the  purpose  of  preventing  an  imminent  breach 
of  the  peace,  &c. ;  but  it  is  not  intended  to  relieve  him  of  the  duty  of  making 
a  proper  enquiry  into  the  circumstances  which  make  it  likely  that  such  breach 
of  the  peace,  &c.,  will  occur.  It  is,  therefore,  incumbent  on  him  to  limit  the 
operation  of  his  order  to  such  reasonable  time  as  may  be  necessary  to  enable 
him  to  hold  a  full  and  sufficient  enquiry,  and,  if  necessary,  to  deal  with  the  case 
under  the  other  provisions  of  the  Criminal  Procedure  Code,  which  enable  him 
to  meet  cases  of  probable  breach  of  the  peace,  &c.  An  order  made  under  s. 
518  is  not  bad,  simply  because  it  interferes  with  the  legal  rights  of  individuals  ; 
but  when  such  interference  is  necessary,  it  is  the  duty  of  the  Magistrate  to  limit 
it  as  much  as  possible;  and  for  the  purpose  he  should  afterwards  hold  an  enquiry 
into  the  circumstances,  and  determine  whether,  as  a  matter  of  faft,  the  aft  pro- 
hibited as  likely  to  lead  to  a  breach  of  the  peace,  &c.,  is  within,  or  in  excess 
of,  the  legal  right  of  the  person  forbidden  to  do  it.  If  it  is  found  that  a  man 
is  doing  that  which  he  is  legally  entitled  to  do,  and  that  his  neighbour  chooses 
to  take  offence  thereat,  and  to  create  a  disturbance  in  consequence,  it  is  clear 
that  the  duty  of  the  Magistrate  is,  not  to  continue  to  deprive  the  first  of  the 
exercise  of  his  legal  right,  but  to  restrain  the  second  from  illegally  interfering 
with  that  exercise  of  legal  rights. 

I  think,  therefore,  that,  in  the  present  instance,  the  order  of  the  21st  No- 
vember 1878  must  be  set  aside  as  being  either  in  excess  of  the  power  given 
by  s.  518,  or  as  being  altogether  in  excess  of  the  jurisdiction  of  the  Magistrate. 

Broughton,  J. — I  entirely  concur  in  what  has  fallen  from  my  learned  col- 
league. I  would  only  add  a  word  with  reference  to  the  objection  raised,  namely, 
that  the  subsequent  correspondence  of  the  Magistrate  would  have  explained  the 
nature  of  his  order.  It  appears  to  me  that,  if  the  order  does  not,  on  the  face 
of  it,  show  that  it  was  made  with  jurisdiction,  no  subsequent  correspondence  or 
explanation  would  make  it  a  good  order. 

Order  set  aside. 
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APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Ainslie  and  Mr.  Justice  Brougkton. 
Ik  the  matter  of  DURJAN  MAHTON  and  others  v.  WAJID  HOSSEIN        ^^ 

AND  OTHERS.!  A^l  23* 


Beng.  Act  VIII.  of  i86g,  s.  SJ— Ejectment— Right  to  Standing  Crops  on  land.        5  C*l«  «3S. 

The  effect  of  an  order  of  ejectment  under  s.  53  of  the  Rent  Act  is  to  dispossess  the 
lyots,  not  only  of  the  land,  but  also  of  the  crop  standing  thereon,  the  object  of  such  an 
ejectment  being  to  terminate  completely  Jhe  connection  between  the  parties  as  landlord 
suid  tenant. 

In  September  1878,  one  Wajid  Hossein  and  others  obtained  a  decree  for 
arrears  of  rent  against  Durjan  Mahton  and  others,  the  decree  containing  a  provi- 
sion under  s.  52  of  the  Rent  Act  for  the  ejectment  of  the  tenants,  in  case  of 
non-payment  of  the  rent  within  fifteen  days  from  the  date  of  the  decree.  On 
the  7th  November  1878  a  writ  of  ejectment  was  issued,  and  on  the  loth  the 
decree-holders  were  put  into  possession.  The  ryots  refused  to  allow  the  decree- 
holders  to  remove  the  crop,  and  the  decree-holders  therefore  made  an  appli- 
cation to  the  Magistrate,  stating  in  their  petition  that  they  were  entitled  to 
divide  the  crop  with  the  ryots.  The  Deputy  Magistrate,  on  the  12  th  Decem- 
ber, without  taking  any  evidence  or  issuing  any  notice  to  the  ryots,  directed 
the  police  to  cut  the  crop  and  store  it  for  '*  the  persons  who  might  be  entitled 
to  it."  On  the  28th  December  1878  the  decree-holders  amended  their  peti- 
tion and  claimed  the  whole  of  the  crop,  and  asked  that  proceedings  might  be 
taken  against  the  ryots  under  s.  530  of  the  Criminal  Procedure  Code.  The 
Magistrate  cancelled  his  order  of  the  1 2th  December,  and  ordered  the  police 
to  see  that  no  breach  of  the  peace  occurred.  The  crop  had,  however,  been  cut 
previously  to  the  latter  order.  In  January  1879  the  ryois  represented  to  the 
Deputy  Magistrate  that  the  decree  referred  to  the  land  and  not  to  the  crop ; 
and  on  this  the  Magistrate  referred  the  matter  to  the  police  to  enquire  and  re- 
port whether  the  decree  for  possession  included  the  crop.  The  police  reported 
their  opinion  that,  when  the  land  was  decreed,  the  crop  must  go  with  it,  and  the 
Deputy  Magistrate  ordered  the  crop  to  be  made  over  to  the  decree-holders. 

The  Sessions  Judge,  on  the  case  coming  up  before  him,  was  of  opinion 
that  the  order  of  the  Deputy  Magistrate  was  illegal,  inasmuch  as,  without  taking 
evidence  or  issuing  any  notice,  he  had  ordered  the  police  to  cut  the  crop,  and 
made  it  over  to  the  decree-holders  on  a  report  of  the  police ;  and  he  therefore 
referred  the  case  to  the  High  Court  under  s.  296  of  the  Criminal  Procedure  Code. 

Moonshee  Mahomed  F«j«/*  appeared  for  Wajid  Hossein. 

No  one  appeared  on  the  other  side. 

The  opinion  of  the  Court  was  delivered  by 

Ainslix,  J.  (Broughton,  J.,  concurring),  who,  after  stating  the  facts,  con- 
tinued : — ^The  proceedings  of  the  Deputy  Magistrate  have,  no  doubt,  been  very 
irregular,  but  it  appears  to  us  that  the  result  arrived  at  is  that  which  he  must 
have  arrived  at  if  he  had  acted  according  to  the  law. 

The  dispute  in  this  case  arose  in  respect  of  certain  property  which  admit- 
tedly was  in  the  possession  of  the  ryots  up  to  a  certain  date ;  and  which  was 
claimed  by  Wajid  Hossein  and  others  as  having  been  transferred  to  them  by 

1  Criminal  Reference,  No.  137  of  1878,  dated  the  3rd  April  1879,  made  by  J,  M ^ 
Lomt,  Esq,,  C.S.,  Sessions  Judge  of  Bhagalpore. 
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the  execution  of  a  decree  for  ejectment  under  the  Rent  Law  on  the  i8th  of  No- 
•  vember  1878.  Both  the  parties  refer  to  the  same  decree,  one  as  showing  hia 
right  to  both  crop  and  land,  and  the  other  as  showing  that  the  zemindars  were 
entitled  to  the  land  only,  and  not  to  the  crop.  When,  therefore,  it  became  neces- 
sary for  the  Deputy  Magistrate  to  consider  what  steps  he  should  take  to  pre- 
vent any  breach  of  the  peace,  it  clearly  was  necessary  for  him  to  come  to  some 
determination  as  to  the  effect  of  the  Munsif  s  decree,  which  both  parties  put 
forward  as  conclusively  establishing  their  respective  rights.  If  he  was  of  opi- 
nion that  the  evidence  before  him  showed  that  a  breach  of  the  peace  was  likely 
to  occur,  he  would  have  to  give  effect  to  his  decision  in  regard  to  the  effect  of 
the  execution  under  the  decree,  by  binding  over  the  party  whom  he  considered 
to  be  wrongfully  putting  forward  a  claim  to  the  property,  in  recognizances  not 
to  commit  a  breach  of  the  peace.  The  practical  effect  of  the  recognizance  would, 
no  doubt,  have  been,  to  give  the  crop  to  one  or  other  of  the  contending  parties. 

Instead  of  making  the  order  in  this  form,  he  unfortunately  allowed  the 
police  to  interfere  with  the  cutting  and  carrying  away  of  the  crop,  and  having  got 
it  into  his  own  custody  it  became  necessary  for  him  to  get  rid  of  it. 

The  order  to  cut  the  crop,  and  subsequently  to  make  it  over  to  one  of  the 
parties,  was  not  an  order  warranted  by  the  Code  of  Criminal  Procedure,  but  the 
effect  of  it  was  the  same  as  if  he  had  bound  down  the  r}'ots  under  s.  491,  or  re- 
strained them  from  interfering  with  the  crop  under  s.  518. 

The  Judge  is  of  opinion  that  in  this  case  the  Deputy  Magistrate  has  en- 
croached upon  the  functions  of  the  Civil  Courts,  and  that  he  has,  instead  of  al- 
lowing the  Civil  Court  to  execute  its  own  decree,  proceeded  to  execute  it  after 
consulting  with  the  police.  This,  in  our  opinion,  is  not  quite  a  correct  state- 
ment of  what  occurred.  However  irregular  the  proceedings  of  the  Deputy  Ma- 
gistrate may  have  been  in  form,  it  clearly  was  necessary  for  him  to  come  to  a 
decision  as  to  the  effect  of  the  decree  of  the  Civil  Court.  The  steps  he  took  for 
arriving  at  that  decision  were,  however,  improper.  If  he  had  any  doubt  as  to 
the  intention  of  the  Court  executing  the  decree,  the  proper  course  for  him  was 
to  consult  the  Court  itself,  and  not  to  make  enquiries  as  to  the  effect  of  the  exe- 
cution of  the  decree  from  the  police.  But,  although  his  mode  of  arriving  at  that 
conclusion  was  not  correct,  it  appears  to  us  that  the  conclusion  arrived  at,  so  far 
as  we  are  able  to  come  to  any  determination  on  the  point  in  the  exercise  of  cri- 
minal jurisdiction,  was  correct.  We  are  not  aware  that  the  question  as  to 
the  effect  of  an  ejectment  order  under  s.  53  of  the  Rent  Law  has  yet  been  con- 
sidered on  the  civil  side  of  the  Court.  But,  looking  at  the  provisions  of  the  Act 
itself,  it  seems  to  us  thdt  the  conclusion  arrived  at  by  the  Deputy  Magistrate, 
that  the  effect  of  an  ejectment  under  the  Rent  Law  is  to  dispossess  the  ryot  not 
only  of  the  land  but  also  of  the  crop  standing  thereon,  was  a  reasonable  one. 
The  object  of  that  ejectment  is  to  completely  terminate  the  connection  between 
the  parties  as  landlbrd  and  tenant.  The  ejectment  is  in  itself  by  way  of  penalty 
for  non-payment  of  the  rent  of  previous  years,  and  the  provisions  of  s.  54  of  the 
Refti  Law  are  extremely  stringent. 

That  section  does  not  allow  the  Court  executing  the  decre6  to  entertain  any 
application  for  stay  of  execution,  and  it  does  not  allow  any  person  evicted  under 
an  ejectment  order  to  be  restored  to  possession  at  all  unless  the  decree  shall  be 
reversed. 

We  are,  therefore,  of  opinion  that  the  conclusion  at  which  the  Deputy  Ma- 
gistrate arrived,  as  to  the  effect  of  the  ejectment  order,  was  a  correct  one ;  and 
that  he  would  have  been  perfectly  justified  in  taking  steps,  under  the  provisioiis 
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of  tlieCriiiihial  Procedure  OodCf  for  protecting  flie  decree-holden  from  violence, 
when  they  proceeded  to  enforce  their  claim  to  the  crop  standing  on  the  land  - 
firom  which  the  ryota  had  been  ejected. 

With  reference  to  the  explanation  of  the  Deputy  Magistrate,  dated  the  3rd 
of  April  1879,  ^^  which  he  says  that  he  is  not  aware  that  there  is  any  particular 
section  of  the  law  applicable  to  his  actioft,  we  would  observe  that,  if  the  law  did 
not  allow  him  to  act  in  the  way  in  which  he  did,  his  action  clearly  was  illegal. 
He  was  bound  to  follow  the  provisions  of  the  law,  which,  properly  applied,  are 
sufficient  for  providing  against  a  breach  of  the  peace.  In  support  of  his  view, 
that,  in  the  absence  of  any  special  law,  he  was  justified  in  acting  on  his  own 
discretion,  Mr.  Hampton  says  that  '*  there  is  no  section  of  the  law  authorizing 
return  of  stolen  property  recovered  to  the  man  robbed,  yet  it  is  in  reason  that 
the  property  should  be  so  returned."  Mr.  Hampton  has  apparently  Overlooked 
theproTtsions  of  s.  418  of  the  Code.  That  section  clearly  provides  for  the  oaae 
which  he  supposes  to  be  left  not  provided  for. 
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APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Ainslie  and  Mr.  Justice  Broughton. 

BHOKTERAM  (Complainant)  v.  HEERA  KOLITA  (Accused).^ 

Fenal  Code  (Act  XLV,  of  j86oJ,  ss.  182,  211 — Preliminary  Enquiry — Act  X,  of 

18^2,  s.  4yi. 

An  offence  under  s.  2ii  of  the  Penal  Code  includes  an  offence  under  s.  182 ;  it  is, 
therefore,  o;>en  to  a  Magistrate  to  proceed  under  either  section,  although,  in  cases  of  a 
matt  serious  nature,  it  may  be  that  the  proper  course  is  to  proceed  under  s.  211 ;  se^ 
Itmfee  Mah.med  v.  Abbas  KhAn.^ 

Reitrenck  to  the  High  Conrt  under  s.  296  of  Act  X.  of  1872. 

One  Heera  brought  a  charge  of  theft  against  Bhokteram  at  the  police- 
thanna.  The  police,  after  investigation,  reported  the  case  to  be  false.  There- 
upon Bhokteram  instituted  before  the  Assistant  Commissioner  a  charge  against 
Heera  under  s.  2 1 1  of  the  Penal  Code. 

The  Assistant  Commissioner,  without  first  giving  Heera  an  opportunitr 
of  proving  his  case  against  Bhokteram  in  Court,  if  he  wished  to  do  so,  placea 
him  on  his  trial  on  a  charge  under  s.  182 ;  and  after  a  summary  trial  convict- 
ed him,  and  sentenced  him  to  three  months'  rigorous  imprisonment.  The 
District  Judge,  on  the  case  coming  up  before  him,  at  the  request  of  the  pri- 
soner, referred  the  case  to  the  High  Court,  there  being  no  appeal  from  the 
Assistant  Comihissioner's  decision.  He  was  of  opinion  that  the  proceedings 
of  the  As^stant  CommisSioftet-  should  be  quashed,  inasmuch  as  the  prisoner 
had  hetti  tried  summarily  on  a  charge  different  from  that  which  the  complain- 
abt  had  brought  against  him ;  atid  because,  it  was,  in  his  opinion,  illegal  to 
pot  the  prisoner  on  his  trial  without  giving  him  an  opportunity  of  proving  that 
Bhokteram  had  in  reality  committed  the  theft  charged  against  him. 

t^o  one  appeared  to  argue  the  case. 

The  opinion  of  the  Court  was  delivered  by 

AnrsLiE,  j.,  (Broughton,  J.,  concurring). — ^The  prisoner  in  this  case  laid 
ai  information  at  the  police-thanna  against  Sadheram,  Bhokteram,  and  two 

*  brhninal  Reference,  No.  x6  of  1879,  made  by  W.  E.  Wari,  Esq.,  C.S.,  Judge  of  the 
A««B  VaJley  Districts,  dated  the  loth  April  1879. 
«8W.lLeriiii.67. 
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Others,  stating  that  he  suspected  them  of  committing  a  robbery  in  his  house. 
-  The  police-officer  investigated  the  case,  and,  being  of  opinion  that  the  inform- 
ation was  false,  so  reported  to  the  Assisunt  Commissioner.  The  Assistant 
Commissioner  on  the  report  passed  an  order  of  dismissal,  purporting  to  do  so 
under  s.  147  of  the  Criminal  Procedure  Code.  This  the  Assistant  Commis- 
sioner should  not  have  done;  no  complaint  had  been  made  to  him  by  the 
present  prisoner,  nor  could  the  report  of  the  police-officer  be  regarded  as  a 
complaint  for  this  purpose,  for  he  had  reported  that  the  information  was  false. 
Bhokteram  then  applied  to  the  Assistant  Commissioner  for  leave  to  prosecute 
the  prisoner  under  s.  211  of  the  Indian  Penal  Code. 

No  such  leave  or  sanction  was  necessary  :  the  offence,  if  there  was  one, 
was  notj  committed  before  any  Court ;  see  s.  468  of  the  Criminal  Procedure 
Code,  and  the  case  of  the  Government  of  Bengal  v.  Gokool  Chunder  Chawdry^ 
and  Ram  Runjan  Bhandari  v.  Madhuh  Ghose?  The  Assistant  Commissioner 
did  not  accord  or  withhold  sanction,  but  referred  the  case  to  the  Deputy  Com- 
missioner, a  course  equally  unnecessary  for  a  prosecution  under  s.  211. 

The  Deputy  Commissioner  said  that  "■  If  the  Assistant  Commissioner  is 
satisfied  that  Heera  gave  false  information  to  the  police,  intending  to  injure 
Bhokteram,  he  can,  on  Bhokteram's  application,  try  the  case  under  s.  182, 
Penal  Code." 

As  no  authority  from  the  Deputy  Commissioner  was  required  in  order  that 
the  prosecution  might  proceed  under  s.  211,  this  must  be  regarded  either  as 
a  mere  piece  of  advice,  which,  however,  the  Assistant  Commissioner  was  right 
to  ask  if  he  felt  any  difficulty,  and  the  Deputy  Commissioner  was  right  to  give, 
or  as  a  sanction  under  s.  467,  which  requires  the  sanction  of  the  official  supe- 
rior of  the  public  servant,  against  whom  an  offence  under  s.  182  has  been  com- 
mitted. The  document  may  be  read  in  two  ways.  Either  that  the  applica- 
tion of  Bhokteram  for  sanction  to  prosecute  was  sufficient  to  enable  the  Assist- 
ant Commissioner  to  proceed  and  try  the  case  under  s.  182,  Penal  Code,  or 
that,  if  Bhokteram  made  another  application,  />.,  a  complaint,  the  Assistant 
Commissioner  might  safely  proceed  to  try  the  case  under  that  section. 

The  Assistant  Commissioner  seems  to  have  read  it  in  the  former  sense. 
He  issued  a  summons  to  Heera  to  take  his  trial  under  s.  182,  Penal  Code,  and 
directed  the  police  to  produce  the  necessary  evidence.  Bhokteram  appeared 
and  gave  evidence,  and  the  prisoner  was  convicted  and  sentenced  to  three 
months'  rigorous  imprisonment  under  s.  182,  Penal  Code. 

Bhokteram  does  not  complain  now  that  he  was  not  allowed  to  go  on  with 
his  prosecution  under  s.  211.  But  the  prisoner,  there  being  no  appeal,  applied 
to  the  Sessions  Judge  to  ref^r  the  case  to  the  High  Court  on  two  grounds  :  (i) 
that  he  ought  to  have  been  tried  under  s.  21 1,  and  not  under  s.  182,  Penal  Code; 
(ii)  because  it  was  illegal  to  put  him  on  his  trial  without  giving  him  an  opportu- 
nity of  proving  his  case, — /*.  e,,  that  there  really  was  a  theft  in  his  house,  and  that 
Bhokteram  and  Shadiram  and  the  others  were  bond  fide  suspected  of  the  theft ; 
and  the  Sessions  Judge  thinks  that  there  ought  to  have  been  a  preliminary  en- 
quiry. 

With  regard  tothe  first  question,  the  offence  under  s.  2 1 1  includes  an  offence 
under  s.  182,  and  there  was  no  reason  why,  in  a  case  of  this  nature,  proceedings 
should  not  be  taken  under  either  section,  although  it  may  be  that  in  cases  of  a 
more  serious  nature  the  proper  course  would  be  to  proceed  under  s.  211. 


'  24  W.  R.  Grim.  41. 


»  25  W.  R.  Grim.  33. 
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The  case  of  Raffee  Mahomed  v.  Abbas  Khari^  was  such  a  case ;  it  could  not 
be  dealt  with  by  a  Magistrate. 

With  regard  to  the  second  objection,  s.  471  directs  that  there  shall  be  a 
preliminary  enquiry  before  any  person  can  be  committed  for  trial  by  the  Court 
itself,  or  sent  by  the  Court  to  a  Magistrate,  the  object  of  such  an  enquiry  being 
that  the  Court  may  be  satisfied  that  there  are  good  grounds  for  believing  that 
the  offence  has  been  committed.  When  the  prosecution  is  not  undertaken  by 
the  Court  itself,  the  power  entrusted  to  the  Court,  or  to  the  superior  ofl&cer  of 
the  public  servant,  is  intended  to  be  used  for  the  purpose  of  preventing  persons 
having  business  before  Courts  or  public  officers,  from  being  harassed  by  vexa- 
tioas  and  groundless  prosecutions ;  and  that  power  is  to  be  exercised  by  giving 
or  withholding  sanction.  Here  the  superior  ofi^cer  has  giveq  sanction  to  the 
prosecution,  and  although  the  ''  Court "  and  the  superior  officer  to  the  public 
servant  may  be  in  some  cases  one  and  the  same  person,  it  is  only  when  the  case 
arises  out  of  proceedings  before  him  sitting  as  a  Court,  civil  or  criminal,  that 
S.471  can  apply. 

It  follows,  therefore,  that  we  do  not  think  that  we  ought  to  interfere  on 
the  ground  put  forward  by  the  Sessions  Judge.  But  as  we  have  the  recotd 
before  us,  and  observe  that  the  prisoner  Heera  has  been  convicted,  on  what 
appears  to  us  to  be  no  evidence  whatever,  except  the  bare  statement  of  the 
person  originally  accused,  we  think  that  the  conviction  ought  to  be  set  aside 
OD  that  ground  under  the  provisions  of  s.  297  of  the  Criminal  Procedure  Code. 

Conviction  set  aside. 


1879. 


Bhoktbram 

If. 

Hbbra 

KOLITA, 

5  Cal.  184. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Jackson  and  Mr.  Justice  McDonell. 

h  THx  MATTER  OF  The  MAHARAJA  OF  BURDWAN  (Petitioner)  v.  The 

CHAIRMAN  OF  the  DARJEELING  xMUNICIPALITY 

(Opposite  Party).^ 

Right  of  Way — Criminal  Procedure  Code  (Act  X.  of  1872) ^  s.  532. 

Gates  having  been  placed  at  one  end  of  a  private  road  by  a  person  claiming  to  be  its 
sole  proprietor,  with  the  intention  of  preventfng  the  use  of  such  private  road  by  the  public 
between  the  hours  of  sunset  and  sunrise,  and  the  Deputy  Commissioner  of  Darjeeling,  act- 
ing for  the  public,  having  obtained  from  the  Magistrate  an  order  under  s.  532  of  the  Criminal 
Procedure  Code  "  that  possession  of  the  private  road  be  not  taken  by  the  person  claiming 
to  be  proprietor  to  the  exclusion  of  the  public  .  .  .  until  he  shall  have  obtained  the  de- 
dsioo  of  a  competent  Civil  Court  adjudging  him  to  be  entitled  to  exclusive  possession  :" 

Held  that,  there  being  no  evidence  of  any  one  having  exercised  or  claimed  to  exercise 
the  right  of  passing  over  the  road  between  sunset  and  sunrise,  there  was  no  dispute  under 
s.  53a  of  the  Criminal  Procedure  Code  ;  and  that  the  order  of  the  Magistrate  was  made 
vttboat  authority,  and  must  be  set  aside. 

S.  532  does  not  enable  a  Magistrate  to  make  a  purely  declaratory  order.  It  only  enables 
him  to  prevent  arbitrary  interruptions  by  any  person  of  rights  actually  enjoyed,  which  have 
been  exercised  by  the  public  or  a  person  or  class  of  persons. 

Mr.  Woodroffe  (with  him  Mr.  Sale)  and  Baboo  Bhowany  Churn  Bose  for 
the  petitioner. 

Mr.  Phillips  (Standing  Counsel)  and  Baboo  Romesh  Chunder  Miiter  for 
the  opposite  party. 

*8W.  R.Crim.67. 

'  Criminal  Motion,  No.  73  of  1879,  against  the  order  of  L,  C.  Abbott^  Esq.^  Magistrate 
of  Daijediag,  dated  the  20th  January  1879. 


1879. 
April  17. 

5  Cal.  194. 
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MAUARiUA 

OF 

BURDWAN 

tr. 

Thb 
Chairman 

OF  THE 

Darjbbling 
Munici- 
pality, 
5  Cal.  194. 


The  facts  of  this  case  sufi^ently  appear  irom  the  judgment  of  the  Court, 
which  was  delivered  by 

Jackson,  J.  (McDonell,  J.,  concurring). — ^This  case  comes  before  us  up- 
on a  petition  of  the  Maharaja  of  Bordwan.  He  complains  of  an  order  passed 
by  Mr.  Abbott,  Assistant  Commissioner,  with  powers  of  a  Magistrate,  at  Dar- 
jeeliQg,  under  s.  532  of  the  Code  of  Criminal  Procedure.  The  subject  to  which 
this  order  related  was  a  road,  which  apparently  passes  over  the  ground  of  the 
Maharaja,  and  is  claimed  by  the  Maharaja  as  being  his  private  road,  and  is  not 
shown  to  have  been  in  any  sense  belonging  to  or  maintained  by  the  public;  but 
it  is  one  over  which  it  may  be  said  the  public  have  a  limited  right  of  way. 

It  seems  that  Major  Lowis,  who  was  the  Deputy  Commissioner  of  Darjee- 
ling,  in  the  course  of  his  inspection  of  the  station-roads,  observed  this  road  with 
gates  or  gate-posts  at  one  end  of  it,  and  it  struck  him  that  the  road  was,  or  ought 
to  be,  a  public  thoroughfare.  He,  thereupon,  consulted  with  the  Municipal 
Commissioners,  and  the  result  was  that  they  authorized  him  to  move  in  the  mat- 
ter, and,  if  necessary,  take  proceedings  to  establish  the  supposed  right  of  way. 
Thereupon,  Major  Lowis,  in  his  capacity  of  Deputy  Commissioner,  instituted 
proceedings,  and  referred  them  for  hearing  and  trial  to  Mr.  Abbott ;  and  Mr. 
Abbott  passed  the  order  which  is  now  complained  of,  viz.j  that  ''possession  of 
the  road  running  along  the  Jhara  from  the  block  gates  on  the  cart  road  to  the 
block  gates  on  Victoria  road,  and  lying  between  these  gates,  be  not  taken  by  the 
Maharaja  of  Burdwan  to  the  exclusion  of  the  public  and  inhabitants  of  the  Dar- 
jeeling  Municipality,  until  he  shall  have  obtained  the  decision  of  a  competent 
Civil  Court  adjudging  him  to  be  entitled  to  exclusive  possession.'' 

When  this  rule  was  obtained^  o«r  attention  was  called  to  the  fact  that  the 
Magistrate,  who  decided  the  case,  was  himself  the  Vice-Chairman  of  the  Muni- 
cipality, and  some  comment  was  made  on  the  position  which  he  and  Major  Lowis 
occupied,  being  in  part  that  of  prosecutors  and  in  part  Judges  in  the  matter. 
But  we  find  that,  irrespective  of  the  necessity  for  such  plurality  of  offices,  which, 
no  doubt,  occasionally  arises,  and  which  leads  to  Magistrates'  occupying  a  some- 
what anomalous  position  in  such  proceedings,  there  really  was  no  valid  objection 
to  Mr.  Abbott's  deciding  this  case,  because  it  appears  that  he  took  no  part  in 
those  deliberations  of  the  Municipality  out  of  which  these  proceedings  arose. 

But  a  more  serious  question  remains  as  to  the  authority  of  the  Magistrate 
to  make  such  order,  and  the  propriety  of  that  order. 

The  terms  of  s.  532  do,  no  doubt,  differ  from  those  of  s.  530  in  that  the 
dispute  from  which  these  proceedings  are  supposed  to  spring,  is  not  described 
as  a  dispute  likely  to  induce  a  breach  of  the  peace,  and  the  learned  Standing 
Counsel,  who  argued  this  case  with  great  fairness  aud  ability  for  the  Munici- 
pality, is  in  a  manner  forced  to  contend  that  the  dispute  described  in  s.  532  may 
mean  a  dispute  of  any  kind,  being  simply  a  claim  made  and  denied,  or  a  claim 
resisted,  and  he  is  unable,  upon  a  question  put  to  him,  to  suggest  any  limit  at 
which  the  authority  of  the  Magistrate  to  enquire  into  such  disputes  should  stop. 

It  appears  to  us  that,  without  going  so  far  as  to  say  that  the  dispute,  which 
enables  Magistrates  to  interfere  under  this  section,  must  be  a  dispute  likely  to 
mduce  a  breach  of  the  p>eace,  it  must,  at  any  rate,  be  some  substantial  dispute 
necessitating  the  interference  in  some  way  or  other  of  the  criminal  authorities. 
It  would  not  be  sufficient  that  there  should  be  a  mere  discussion  or  verbal  alterca- 
.tion  between  persons  claiming  rights  of  the  kind  described.  Th^re  must  be  an 
actual  dispute. 
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Nov,  in  this  case  it  M  clear  tbere  wsts  ho  dls^Kite  between  the  Maharaja        1879. 
and  any  person  until  the  head  of  the  Municipality,  who  was  himself  the  Magis- 


trate, propfio  fAotUy  and,  I  may  ^ay,  in  a  purely  speculative  \va^,  took  up  the  '"  "^"^ 

Suestion  whether  there  ought,  or  ought  not,  to  be  a  public  thoroughfare  .over  "^I^f  ^' 

lis  road,    'the  evidence  shows  that  no  person  had  ever  been  obstructed,  no  ^^ 

person  ever  set  up  any  claim  to  pass  over  this  road  otherwise  thaii  eveiry  one  W*hAA^a 

had  hitherto  been  allowed  to  pass  unobstructed  over  it.    Certain  correspondence  . .    or 

passed  between  the  Magistrate  and  Mr.  Miller,  the  Maharaja's  agent,  and  the  Burdwan 

question  which  arose  in  the  correspondence  related  to  a  right  which,  so  far  as  «. 

the  evidence  goes,  had  never  been  exercised,  and  never  in  practice  iclaiined,  The 

viz^j  that  of  passing  over  the  road  during  the  hours  between  sunset  aild  sunrise.  Chairman 

Now,  this  not  being  a  question  of  public  thoroughfare,  but  a  right  of  way,  it  is  or  the 

obvious  that  a  right  of  a  limited  kind  might  very  well  grow  up,  and  I  think  the  daribbling 

owner  of  the  ground  over  which  such  a  right  of  way  existed  would  be  perfectly  Munici- 

joaified  in  taking,  and  would  be  wise  to  take,  precautions  that  the  existing  right  p^,  ,jy  * 

should  not  be  enlarged.    Therefore,  this  so-called  dispute  being  merely  bf  a  Cai     * 

speculative  kind,  even  if  the  Maharaja,  on  being  applied  to,  declared  hid  inten-  ^        "^ 
tion  to  prevent  the  right  of  way  going  beyond  the  mode  in  which  it  had  hitherto 
been  exercised,  that  did  not  constitute  any  dispute  such  as  the  Magistrate  wHs 
eiitided  to  take  action  upon. 

Bat,  in  addition  to  that,  it  appears  to  in^  thsit  the  case  Wds  not  dh6  2h  WSich 
the  Ms^trate  had  authority  to  make  any  Order,  because  the  s^ctioti  ddes  <iot 
enable  a  Magistrate  to  make  a  purely  declaratory  order.  It  only  enables  hifh 
to  prevent  arbitrary  interruption  by  any  person  of  rights  actually  enjoyed*  "^hich 
have  been  exercised  by  the  public  or  a  person  or  class  of  persons.  ,  Th^  only 
right  in  qii^Mion  here  was,  a  right  of  using  this  road  during  tiie  higfat.  There 
is  Ao  evidence  whatever  to  show  tHstt  any  person  had  ever  exefelsed;  or  cla!^8d 
to  exercise,  the  right  of  passing  over  this  road  dtiring  the  hight.  A^  I  ski9  be- 
fore, it  is  quite  conceivable  that  th6re  should  be  a  H&ited  fight  0!  waiy-^thil  li 
to  say,  a  right  of  passing  ovet  the  road  by  day  atid  not  by  night,  apd  thfe  evi- 
(ience  shows  that  that  restricted  kind  of « right  has  never  been  interfered  with. 
This  was  not,  therefore,  a  case  in  which  the  Magistrate  was  entitled  to  ihterfa|e* 
I  thmk  his  order  in  this  case  was  made  without  authority,  and  must  be  set  asia£. 

The  Deputy  Commissioner,  when  examined  in  this  case,  stated  very  iiige- 
noeosly,  as  it  seems  to  me,  that  the  reason!  y^hf  proceeding  were  taken  in  ^is 
paiticiilar  form  was,  that  the  result  would  be  to  throw  upon  the  Maharaja  the 
ooits  of  being  plaintiff  m  the  civil  suit,  which  it  might  be  necessary  to  bfingi. 
That,  of  course,  wheref  the  contending  pacrties  are  both  private  indtvidustl^,*  is  a 
ve^  natuml  and  justifiable  course.  But  the  propriety  of  it  is  not  very  ditit  ^Yxih 
ope  of  theparties  is  the  Magistrate  himself,  in  which  case  the  conclusion  in  tfafe 
Oriounai  Ctrart  msiy  be  said,  without  any  imputation  on  the  preshling  c&ctij 
to  lutve  been  somewhat  of  a  foregone  conclusion. 

Ordet  set  tiidH, 


1.  L.  R.,  Cal.  29. 
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t2S  INDIAN  LAW  REPORTS. 

APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Mitter  and  Mr,  Justice  Tottenham, 

1879.        ASHROF  ALI  and  another  (Prisoners)  v.  The  EMPRESS  (Respondent).^ 
False  Charge — Penal  Code,  ss,  2Ji  &  log — Charge  laid  before  Polices fficer. 


jMwe24» 


5 1^.       •  There  is  nothing  in  s.  211  of  the  Penal  Code  which  limits  the  penalty  there  imposed 

to  cases  in  which  attempts  have  been  made  to  substantiate  false  charges  in  a  Court  of  Justice. 
A  false  charge  made  before  the  police  is  therefore  punishable  under  this  section. 

On  the  i6th  November  1878,  one  Ashrof  AH  preferred  a  charge  at  the 
police-station,  against  one  Batai,  of  stealing  money  from  a  box  which  belonged 
to  him,  hot  which  had  been  placed  in  a  room  occupied  by  one  Gulzar  Khan. 
Gulzar  Khan  accompanied  Ashrof  AH  to  the  police-station,  and  the  charge  was 
made  on  the  authority  of  what  Gulzar  told  Ashrof.  The  case  was  enquired  into 
and  reported  to  the  Joint-Magistrate,  who  on  the  report  found  that  the  charge 
was  false,  and  ordered  that  Ashrof  and  Gulzar  should  be  committed  for  con- 
cocting a  false  charge.  This  was  done,  and  Ashrof  and  Gulzar  were  charged, 
die  former  under  s.  211  of  the  Penal  Code,  and  the  latter  with  abetment  of  the 
same  offence ;  and  the  result  was  that  the  Sessions  Judge  convicted  Ashrof  under 
8.  211  of  the  Penal  Code,  and  Gulzar,  under  s.  109  of  the  Penal  Code,  for  the 
abetment  of  an  offence  under  s.  211,  and  sentenced  them  to  three  years'  rigor- 
ous imprisonment. 

The  prisoners  appealed  to  the  High  Court. 

Mr.  R,  E.  Twidalct  for  the  appellants,  contended  that  the  conviction  and 
sentence  were  bad,  inasmuch  as  die  original  complaint  made  by  Ashrof  and 
Gulzar  had  not  been  tried,  nor  had  any  order  of  dismissal  been  recorded ;  and 
that  in  any  case  the  sentence  passed  was  too  severe. 

The  judgment  of  the  Court  was  delivered  by 

Mitter,  J.  (Tottenham,  J.,  concurring). — On  behalf  of  the  appellants  a 
question  of  law  has  been  raised  before  us.  It  has  been  contended  that  the  whole 
proceedings  in  this  case  are  illegal,  because  the  appellants  were  allowed  no  oppor- 
tunity to  substantiate  their  charge  in  any  Criminal  Court  In  support  of  this 
contention  several  decisions  of  this  Court  have  been  cited  before  us.  These  cases 
seem  to  us  to  be  distinguishable.  In  all  these  cases  proceedings  were  commenced 
by  the  accused  person  in  a  Court.  It  has  been  held  in  these  cases  that  no  sanction 
should  have  been  given  for  a  prosecution  against  him  under  s.  21 1  of  the  Indian 
Penal  Code  without  giving  him  the  full  opportunity  of  substantiating  his  charge. 
In  this  case  no  formal  complaint  was  made  by  the  appellants  before  any  Criminal 
Court  The  charge  of  theft  was  made  to  a  police-officer  who  reported  it  to  be 
false.  The  appellants  did  not  renew  this  charge  before  any  Criminal  Court 
We  do  not  think  that  there  is  any  force  in  the  contention  raised  before  us,  and 
that  the  decisions  relied  upon  do  not  lend  any  support  to  it. 

Nor  is  there  anything  in  s.  2 1 1  of  the  Code  limiting  the  penalty  to  cases 
in  which  attempts  have  been  made  to  substantiate  false  charges  in  Courts  of 
Justice.  A  false  charge  laid  before  the  police,  and  never  intended  to  be  pro- 
secuted in  Court,  may  obviously  subject  the  accused  party  to  very  substantial 
injury,  as  defined  in  s.  44  of  the  Penal  Code. 

«  Criminal  Appeals,  Nos.  336  and  304  of  1879.  against  the  order  of  J.  B.  Worgajt,  Esq., 
Sessions  Judge  of  Sanin,  dated  the  22nd  of  April  1S79. 
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We  therefore  affirm  the  conviction  of  both  the  prisoners ;  but,  consider*  1879. 
ing  that  the  sentence  of  three  years'  rigorous  imprisonment  is,  under  the  cir- 

cumstances,  unnecessarily  severe,  we  reduce  the  term  to  eighteen  months  in  ^"*®'  ^li 

the  case  of  each  of  the  appellants.  ** 

Appeal  distntsstd.  _  ,      * 

^^  5  Cal-  381. 


APPELLATE  CRIMINAL. 

Be/ore  Mr.  Jwtice  McDonell  and  Mr.  Justice  Broughton. 

The  empress  v.  GONESH  DOOLEY  and  GOPI  DOOLEY  (Accused).i        ««79. 

Indian  Penal  Code,  ss.  J04,  $04A'-'Culpable  Homicide^^Causing  Death  ■ 

by  Negligence.  sCal.  S5i« 

A  snake-channer  exhibited  in  public  a  venomous  snake,  whose  fangs  he  knew  had 
■ot  been  extracted ;  and  to  show  his  own  skill  and  dexterity,  but  without  any  intention 
to  caose  harm  to  any  one,  placed  the  snake  on  the  head  of  one  of  the  spectators ;  the 
spectator  tried  to  push  off  the  snake,  was  bitten,  and  died  in  consequence. 

Held,  the  snake-charmer  was  guilty,  under  s.  304  of  the  Penal  Code,  of  culpable  ho- 
micide not  amountine  to  murder,  and  not  merely  of  causing  death  by  negligence,  an 
offence  pamsbable  under  s.  304A. 

n#  Queen  v.  Poonai  Fattemah^  distinguished. 

Ik  this  case,  Gonesh  and  Gopi,  two  snake-charmers,  having  caught  a  ve- 
nomous snake,  a  cobra,  proceeded,  a  few  days  afterwards,  to  exhibit  it  in  a 
public  place,  before  a  crowd,  among  whom  was  a  boy  named  Brojo.  Gonesh 
appears  to  have  selected  Brojo  as  a  suitable  person  to  help  him  in  showing 
off  bis  dexterity  with  the  snake,  whose  fangs  had  not  been  extracted.  In  the 
course  of  the  exhibition,  Gonesh  put  the  snake  on  the  boy's  head.  The  boy 
took  fright,  either  because  the  snake  fell  upon  his  shoulder,  or  for  some  other 
reason,  and,  in  trying  to  push  away  the  snake,  was  bitten  in  the  hand,  and 
died  shortly  afterwards.  Under  these  circumstances,  both  Gonesh  and  GopI 
were  charged  with  murder,  culpable  homicide  not  amounting  to  murder,  and 
with  causing  death  by  negligence,  offences  punishable  under  ss.  303,  304, 
and  304A  of  the  Indian  Penal  Code. 

The  jury  were  of  opinion  that  exhibitions  of  this  description  by  snake- 
diarmers  were  warranted  by  custom ;  that  there  was  no  intention  on  the  part 
of  the  prisoners  or  either  of  them  to  kill  the  boy ;  and  that  his  death  was 
purely  the  result  of  an  accident,  and  accordingly  acquitted  the  prisoners. 

The  Sessions  Judge,  differing  from  the  jury,  thought  that  the  case  fell 
vnder  s.  304A,  as  the  accused  persons,  being  by  profession  snake-charmers, 
were  perfectly  well  aware  of  the  deadly  nature  of  the  snake,  and  that  it  was, 
therefore,  an  act  of  the  grossest  negligence  on  their  part  to  expose  the  boy 
and  the  spectators  to  the  risk  which  was  necessarily  incurred  by  every  one  near 
whom  a  poisonous  snake  was  set  at  large. 

On  the  case  being  referred  to  the  High  Court  under  s.  263  of  the  Crimi- 
Bal  Procedure  Code,  the  following  order  was  made  by 

HcDoNELL,  J. — ^The  Officiating  Additional  Judge  of  the  24-Pargana8, 
difering  from  the  jury,  has  referred  this  case  to  the  High  Court  under  s.  263 


1  Criminal  Reference,  No.  304  of  1879,  from  an  order  made  by  W,  H.  Vemer,  Esq., 
Additional  Sessions  Judge  of  the  a4-Parganas,  dated  the  aSth  June  1879. 
""  R.,  Crim.  RuL,  7. 
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||8  INJ?IAN^  ^A,W  R^^T^y 

^p.       ^  th^  Cfjde  qf  Criminal  Procedure.    (His  Lordship  sm^d  the  fa0s,  of  ^je  case 

.^^"'■'       -^  ^a  cp^tihued) :     We  thinl:  that  the  offence  committed  by  the  prisoner  Gpi^esh 

?¥.^?5H    wa3  aij  ojfenc^  under  ^  304  of  the  Indian  Penal  Code.    He  did  not  iiit<^- 

.  ?•  tiohaily  cause  the  boy's  death ;  nor  did  he,  knowing  that  the  ?,ct  was  "  so  im- 

.  ^JJfiHf      minently  dangerous  that  it  must,  in  all  probability,  cause  death,"  put  the  snake 

.  P?R"f  X      upon  the  boy. 

AND  Gopi  rpjjg  ^^g^  q£  j'/ie  Queen  v.  Pt>onai  Fattemah}  put  by  the  prosecution,  and 

DooLKY,     referred  to  by  the  Judge  in  th^  charge,  was  one  iu  which  the  prisoner  actually 

5  Cal.  351.    caused  the  snake  to  bite  the  person  who  was  killed.    It  differs,  as  the  Judge 

remarks,  matcuuaUy  from  the  present  case,  because  then  there  was  clearly  the 

knowledge  of  in^minept  danger  that  must  in  all  probability  caus^  4,e^^h. 

The  Judge,  in  referring  the  case,  was  of  opinion  that  the  prisoner  should 
be  punished  under  s.  304  A,  but  this  section  does  not  apply  to  the  present  case, 
in  that,  for  the  reasons  stated  above,  we  consider  that  the ''  rash  act"  did  amount 
to  culpable  hpmicide. 

We  think  it  may  be  sa,i(^  in  this  case  (hat  Gonesh  did  not  t^nk  th^|t  the 
snake  woiil^  bj^e  the  boy.  But  >9re  t^nJ^  that  the  act  wajs  dope  with  tW  koo^vi^ 
ledge  th^t  it  was  likely  to  cause  death,  but  withojgit  ^he  intention  of<  causing 
oeattv  We  thin"^  Gonesh  should  be  Sceatenced  to,  three  years  rigorous  ixopiv 
sonment.  Gopi,  we  think,  abetted  Gonesh,  and  is  punishable  under,  ss.  1 14 
and  304,  Indian  Penal  Code ;  but^  a^  he  took^  a  le«fii  active  part  io  the  matter, 
h^  ^h9^1d,  be  rigOjC9usly  imprisoned  for  one  year  only.  We  sentence  the  pri- 
sbnersi  a,9gor<jlingly. 

Verdici  set*  ast<k. 


REVISIONAL  CRIMINAL. 

Before  Afr,  Justice  Wilspn, 

1879.  In  the  matter  of  TOKEE  BIBEE  v,  ABDOOL  KHAN. 

Nvo,  J7,      Jnsolvant  Act  (ti  and  12  Vic,  cap,  u),  s.  12 — Arrears  of  Afaintena^nc^T-V  Ihht 
&  Dec,  18 »  '  Qj,  Liability — Protection  Order — Arrest  of  Insolventr^^re^id^nc^   Magi^ 

^  Cal.  536.  ^''''^^^'  ^^^  ^^""^  ^^'  "^^  '^77;»  5,  234. 

Arrears  of  mainteoance,  included  in  the  schedule  filed  by  an  insolvent,  are  a  debt  or 
liability  within  the  meaning  of  s.  13  of  the  Insolvent  Act  (li  and  12  Vrci,  cap.  21) ;  aiid 
an  insolvent,  Who  has  obtained  a  protect  ion -order,  is  not  liable  for  arrest  or  imprisonmeiit 
in  respect  of  such- 

Qnc^e.^y^h^^x  th^  protection-order  protects  the  insolvent  ^om  proc^fogs  in 
rj^sp^t  of  any  maintenance  accruing  subsequently  to  the  fjling  oi  the  schequlfe  P 

^N  1,8781  Tokee  Bibee,  the  wife  of  Abdool  Khan,  institotedi  pcoce^ngs 
against  ki^x  for  maintenance  under  the  Presidency;  Magistrates'  Agt  (ItV^  of 
i8i7^)i  a^A  bjr  ap  order  of  the  5th  June  1878  be  was  oc<tered  to  pay  her  Rs,  \i 
a  month.  On  the  loth  May  1879,  Abdppl  Khan  filfi4  bis  p^iticm  i»  inaplr 
v^ncy,  ^pd  the  usual  vesting  order,  was  mfide.  On  the  iptb  Jun^,  be  $Jed  his 
schedule.  At  that  time  there  were  arrears  of  majntenappe  ^)j^  iqcli^djin^  t|i^ 
amounts  payable  in  April  and  May,  and  these  arrears  were  inserted  in  the  sche- 
dule. €fn  the  1st  July,  the  insolvent  applied  for  ad  interim  protection,  and  the 
hairing  was  adjoufntti  till  the  12th  August,  with  protection  in  the  meantime. 
On  the  1 2th  August,  .he  sailed  for  bis  personal  discharge,  and  the  bearing 


»  12  W.  R*,  Crim.  Rul,  7; 


Digitized  by 


Google 


wu  a4)4^^ni^  ^  sU  months^  with  prptection  Iq  the  meantime^.    On  th^  srd        i%9. 
Jp|y.  the  wife  commenced  proceedings  before  th^  Magis^n^te,  under  s.  ?34  of 


th^  Presidei^ry  Magistrates'  Act,  to  enforce  payment  (5  the  April  and  May  ar-  '"  ^*^ 

Dears  of  ]3(iaiiUwance.    The  insolvency  proceedings  were  brought  before  the  *«att^»of 
U^ist^te.     He  was  of  opiAion  that  they  were  not  a  Iw  ^o  h>s  making  an  oudec  "^^mwb  Biif  t 

pider  die  s«^tipn  ^ust  mentioned,  and,  on  the  27(h  August,  he  ix^ade  an  Qrd^r  «• 

tlUit  Ab<i(Ool  Jjih^  ^uld  deposit  in  Court  the  April  and  May  a^rea];$,  pr  vifcy-  Abikxm. 

<Krgo  ngqiDm  imprisonment  for  a  fortnight  is  default.    Thi^  wa$  the  Qi^der  Hm/kK, 

pompUi^ed  qf.    A  rule  was  obtained  by  the  insolvent  galling  upon  the  Magi^-  5  ^^  53^ 
trate  to  show  cause  why  the  proceedings  should  not  be  removed  Into  the  High 
Court,  and  the  order  complained  of  quashed. 

The  Advocafe-Gemral  (the  Ho9,'ble  G.  C.  Paut^  with  him  Mr.  J.  Z>.  B^ 
«tioi^  caii^se. 

Mr.  Tr^pefyan  in  sufftpoft  of  tjbe  rule. 

T^le  AdvocaU'Generah — h  is  contended  that,  under  the  Ins^olvent  Act,  the 
prisoner  is  precluded  from  arrest  in  respect  of  this  debt.     S.  13  gives  the  Court 
power  to  gn^nt  an  ad  interim  order  for  protection  of  an  insolvent  from  arrest, 
tod  any  ^uch  inierim  order  ipay  apply,  either  to  all  the  debts  or  liabilities  meo.- 
tkmed  in  bis  schedule,  or  to  any  of  them,  and  it  protects  the  person  to  whom  it 
is  given  from  being  arrested  or  detamed  in  prison  for  any  debt  or  liability  tq 
which  sugh  order  applies.    In  order  to  determine  what  is  meant  by  the  word3 
"  debt  or  liability  "  in  the  section,  it  is  necessary  to  consider  ss.  47,  6|,  and 
62.    S.  47  enables  the  Court  to  give  an  insolvent  his  personal  discharge,  and 
he  is  then  protected  from  arrest  in  respect  of  alt  "  demands  "  inserted  in  his 
schedule.    It  also  enables  the  Court  to  remand  the  insolvent  to  prison  for  any 
**  debt  or  demand."    S.  61  gives  the  Court  power  to  stay  proceedings  in  respect 
el  any  "  debt^  claim,  or  demand  "  from  which  the  insolvent  shall  have  been  dis- 
^^rgc^ ;  and  8.  6^  excepts  debts  due  to  the  sovereign,  fines,  penahies,  or  for- 
Mtures  from  th^  operation  of  the  Act.     Ss.  13,  47,  and  61,  refer  only  to  what 
may  be  called  "  civil  liabilities,"  and  the  order  of  the  Magistrate  is  not  one  iq 
respect  of  a  "  debt  or  liability  *'  within  the  meaning  of  those  sections.    This  is 
swi  a  default  in  the  payment  of  money  as  would  render  a  person  liable  to  im- 
prisonment m'  England..    By  the  English  Debtors'  Act,  32  and  33  Vic,  cap^ 
62,  s.  4,  any  person  may  be  imprisoned  for  making  default  in  payment  o{  any 
somrecoverablesummarilybeforeajusticeor  Justicesof  the  Peace.    The  prison- 
er has  disobeyed  the  order  of  a  competent  Court,  and  is  liable  to  imprisonment — 
Harvey  v.  Hall}    That  was  a  case  under  the  English  Debtors'  Act.    In  Hew- 
tUau  V.  Sherwin,^  jfam^>  L-  J-i  said :  "  It  seems  to  me  that,  where  a  Court  of 
ooBipeleol  junsdiction  haa  ordered  a  man  to  pay  a  sum  of  money,  whether  in 
tke  shape  oi  costs,  or  anything  else,  that  is  a  debt  due  from  him  in  pursuance 
oi  aaoieder  or  ^nc^g^ent  of  the  Court  which  is  a  competent  Court  k>  make  the 
osdeiw    It  aees^to  me  to  be  a  play  upon  words  to  say  that  a  debt  arising  ex  con- 
iractuj  and  a  debt  arising  in  respect  of  costs,  difier  in  any  way  from  one  anofher. 
Tbere  \^  a^  oidex;  of  the  Court,  directing  a  sum  of  money  to  be  paid,  and  that 
la  ^4|M?t  OQ^r  tJie  qrd^r.    \  was  first  struck  by  Mr.  Fry's  suggestion,  tha^  *  itr 
fWftn  {KU^eaf  was  pu^  ia  co^tradistipction  to  '  debt'  in  the  Ad ;  but  that 
Vqmiipn  s^esqs  ej^cjuded  by  the  language  I  find  in  the  very  $ame  section  in 
anoBier  sub-division  of  it.    The  words  there  are,  *  may  direct  any  debt  due  from 
any  person  in  pursuance  of  any  order  or  judgment  of  that  or  any  other  com- 
p^ent  Cqqit  to  be  paid  h^  instalments,  and  may,  from  time  to  time>  vary  or  re- 

>UR.,Hjg.3K  »  L.  R^  ip  5<^  S3. 
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1879.        scind  such  order/    In  that  case  it  is  clear  that  debt  is  spoken  of  as  a  debt,  which 

•"• becomes  due  from  a  person  by  reason  of  an  order  or  judgment  of  the  Court. 

IN  THE       jj  seems  to  me  to  be  clearly  within  ihe  Aft,  and  I  see  no  good  reason  why  it 

MATTER  OF  ghould  uot  be."     Taking  s.  13  of  the  Insolvent  Aft  by  itself,  the  words  "  debt 

ToKEB  BiBEE  Q,.  liability"  are  wide  enough  to  include  such  an  order  as  this,  but  the  other  scc- 

^'  tions  clearly  refer  to  civil  liabilities  only.    An  order  to  pay  money  in  a  criminal 

AbDooL      case  is  in  the  nature  of  a  penalty,  not  of  a  debt,  and  non-payment  of  the  money 

Khan,       is  a  contempt  of  Court — Martin  v.  Lawrencey     It  is  against  the  policy  of  the 

5  Cal.  536.    insolvent  law  to  allow  the  prisoner  to  be  discharged  in  such  a  case  as  this,  and 

the  Court  should  uphold  the  Magistrate's  order. 

Mr.  Trevelyan. — ^The  cases  in  England  respecting  alimony,  when  the  hus- 
band is  an  uncertificated  bankrupt,  or  an  insolvent  debtor,  are  analogous  to  this — 
Browne  on  Divorce,  134.  A  bankrupt,  who  has  obtained  an  order  of  discharge 
under  the  Bankruptcy  Aft,  1861,*  is  thereby  protected  from  any  proceeding  to 
enforce  the  payment  of  alimony  forthe  non-paymentof  which  he  has  been  attached 
before  the  order  of  discharge;  and  a  sequestration  against  his  estate  for  such 
alimony  will  not,  therefore,  be  granted — Dickens  v.  Dickens^  This  is  merely 
a  civil  process  for  compelling  the  payment  of  money,  exercised  by  the  Police 
Court  for  the  sake  of  convenience.  No  offence  has  been  committed.  This  is 
not  the  case  of  a  fine  due  to  the  Crown  so  as  to  be  excepted  under  s.  62  of  the 
Insolvent  Aft — Eggintons  case,*  the  question  in  which  arose  under  the  Lord's 
Day  Aft.  29  Car.  II.,  cap.7,  s.  6,  shows  the  difference  between  a  civil  and  a  cri- 
minal process.  The  process  for  recovering  arrears  of  maintenance  under  the 
Presidency  Magistrates'  Aft  is  really  an  action.  The  wife  cannot  sue  in  this 
Court  or  in  the  Small  Cause  Court,  but  the  legislature  provides  a  special  means 
for  recovering  arrears  due  to  her.  The  question  is,  whether  the  non-payment  is 
a  criminal  offence.  No  fine  is  inflicted.  The  Act  provides  that  a  certain  sum 
ordered  to  be  paid  .shall  be  levied  in  a  particular  way.  The  Magistrate  merely 
orders  the  payment  of  a  sum  already  ordered  to  be  paid.  The  case  is  like  that 
of  proceedings  for  non-payment  of  poor-rales  in  England.  There  it  has  been 
held  that  the  liability  to  pay  poor-rates  is  a  civil  and  not  a  criminal  liability — 
Reg,  V.  The  Governor  of  Whiiecross  Street  Prison;^  see  also  Archbald  on  Bank- 
ruptcy, Edn.  i860,  Vol.  II.,  p.  207.  [Wilson,  J. — It  has  been  decided  in  Eng- 
land that  bastardy  proceedings  are  civil,  not  criminal,  proceedings — Reg,  v. 
Fletcher,^]  The  case  of  Bancroft  v.  MitcheW  is  apparently  an  authority  against 
me ;  but  there  the  Court  had  a  power  to  infilct  a  penalty  for  non-payment ;  here 
there  is  no  such  power. 

Wilson,  J. — ^This  was  an  application  under  s.  147  of  the  High  Courts' 
Criminal  Procedure  Act®  to  transfer  to  this  Court  a  proceeding  before  a  Presi- 
dency Magistrate  for  the  purpose  of  quashing  an  order  made  therein.  (His 
Lordship  then  stated  the  facts  of  the  case  as  above,  and  proceeded  as  follows): — 
The  section  under  which  maintenance  may  be  ordered  (s.  234  of  the  Presi- 
dency Magistrates'  Act)  is  as  follows : — 

"  If  any  person,  having  sufficient  means,  neglects  or  refuses  to  maintain 
his  wife,  or  legitimate  or  illegitimate  child  unable  to  maintain  itself,  a  Presi- 
dency Magistrate  may,  upon  due  proof  thereof  by  evidence,  order  such  person 
to  make  a  monthly  allowance  for  the  maintenance  of  his  said  wife,  or  child,  or 

» I.  L.  R.,  4  Cal.  655.  »  6  B.  and  S.  376,  391. 

*  24  &  25  Vic,  c.  134,  «  L.  R.,  I  C.  C.  R.  320. 

»  31  L.  J.,  P.^andX-,  183.  »  L.  R.,  2  Q-  B.  549. 

^  a  B.  and  B.  717.  *  Act  X..of  1875. 
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both,  at  such  monthlj  rate,  not  exceeding  fifty  rupees  in  the  whole,  as  such        1879, 

Magistrate  thinks  fit,  and  to  pay  the  same  to  such  person  as  the  Magistrate  — j ^• 

from  time  to  time  directs.  ^^  ™^ 

"  Such  allowance  shall  be  payable  from  the  date  of  the  order.  Tokeb  Bibbb 

"  If  any  person  so  ordered  wilfully  neglects  to  comply  with  the  order,  a  ^, 

Presidency  Magistrate  may,  for  every  breach  of  the  order,  issue  a  warrant  for      Abdool 
levying  the  amount  due  in  manner  hereinbefore  provided  for  levying  fines ;       j^^,^,, 
and  may  sentence  such  person,  for  each  month's  allowance  remaining  unpaid,       q^^  \^ 
to  imprisonment  for  any  term  not  exceeding  one  month. 

"  Provided  that,  if  such  person  offers  to  maintain  his  wife  on  condition 
of  her  being  with  him,  and  his  wife  refuses  to  live  with  him,  such  Magistrate 
may  consider  any  grounds  of  refusal  stated  by  such  wife,  and  may  make  the 
order  allowed  by  the  section  notwithstanding  such  offer,  if  he  is  satisfied  that 
such  person  is  living  in  adultery,  or  that  he  has  habitually  treated  his  wife 
with  cruelty. 

"No  wife  shall  be  entitled  to  receive  an  allowance  from  her  husband 
mider  the  section,  if  she  is  living  in  adultery,  or  if,  without  any  sufficient 
reason,  she  refuses  to  live  with  her  husband,  or  if  they  ^re  living  separately  by 
mutual  consent.'' 

The  section  under  which  ad  interim  protection  is  granted  is  s.  13  of  the 
Insolvent  Act  (i  i  and  12  Vic,  cap.  21).    It  is  as  follows : — 

"  And  be  it  enacted  that  in  any  case  when  a  petition  shall  have  been  pre- 
sented by  an  insolvent  debtor  as  aforesaid,  or  an  act  of  insolvency  shall  have 
been  adjudged  to  have  been  committed  as  aforesaid,  it  shall  be  lawful  for  the 
said  Court,  after  the  filing  of  the  schedule  required  by  this  Act,  if  under  the 
circumstances  it  shall  appear  proper,  to  make  an  interim  order  for  the  protec- 
tion erf  the  insolvent  from  arrest,  and  any  such  interim  order  may  apply  either 
to  all  the  debts  or  liabilities  mentioned  in  the  schedule,  or  to  any  of  them, 
as  the  Court  may  think  proper,  and  may  commence  and  take  effect  at  such 
time  as  the  Court  shall  direct ;  and  any  such  order  may  be  recalled  and  may 
be  renewed  as  to  the  Court  may  appear  proper ;  and  any  such  order,  when 
so  made,  shall  protect  the  person  to  whom  it  shall  be  given  from  being  arrest- 
ed or  detained  in  prison  for  any  debt  or  liability  to  which  such  order  shall 
apply  within  the  limits  of  the  Town  of  Calcutta,  Madras,  and  Bombay,  re- 
spectively, or  any  other  place  within  the  territories  under  the  Government  of 
the  East  India  Company ;  and  any  person  arrested  or  detained,  contrary  to  the 
tenor  and  effect  of  any  such  order,  shall  be  entitled  to  his  discharge  out  of 
custody  upon  application  to  any  Court  or  Judge  which  or  1^0  shall  have  power 
to  set  at  large  any  person  illegally  detained  in  custody  under  the  process  by 
virtue  of  which  such  person  shall  have  been  arrested  or  be  so  detained :  Pro- 
vided always  that  no  such  order  shall  operate  as  a  release  or  satisfaction  of 
the  debt  or  demand  of  any  creditor,  nor  prejudice  the  right  of  any  such  cre- 
ditor to  arrest  the  insolvent,  whether  he  shall  or  not  have  been  previously 
arrested  for  the  same  debt  or  demand,  in  case  the  order  shall  be  recalled  or 
dull  bll  by  reason  of  the  petition  of  the  insolvent  being  dismissed  or  the  ad- 
judication being  reversed. " 

The  Advocate-General  argued  that,  in  determining  what  is  a  "  debt  or  lia- 
bility" under  this  section,  we  must  look  forward  to  the  later  sections  dealing 
with  final  discharge,  namely : — s.  47,  which,  instead  of "  debt  or  liability,"  uses 
tbe words  ''demand  "  and  "  debt  or  demand;"  s.  61,  which  again  changes  that 
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ts;^.        ^htase  to  ^  debt,  claim,  or  demand ;  *'  and  s.  6^,  which  excd^ti^  c^rtkin  ftiltt^ 
'    • — '—  from  the  operation  of  the  Act. 
ttAfr^ii  X3f  ^^  could  hardly  be  seriously  contended  that  s.  62  applies ;  maintenance 

TmtAk  BtM^fc  ordered  to  be  paid  is  not  a  fine,  penally,  or  forfeiture. 

^^  But  it  was  said  the  language  of  ss.  13,  47,  and  61,  points  to  matters  purely 

A6f>60L      ^^*^'  ^^^  ^^  anything  of  a  criminal  character,  and  the  liability  now  in  questioA 
KkAK        '^  *  criiliinal  liability.    Two  grounds  were  given  for  saying  that  the  liability  is 
*j^  A     a  criminal  one:— ^rx/,  because  the  whole  proceedings  are  before  a  Crimlrii! 
5      •  5y>*     (;;Q^rt :  secondly ^  because  non-payment  of  maintenance  may  be  punished  With 
rigorous  imprisonment.     Now,  the  precise  liability  in  question  is  the  liability  to 
pay  sums  of  money  which  have  become  payable  under  an  order  for  maintenance. 
That  \s  primd facie  a  purely  civil  liability,  and  a  debt  or  liability,  or  claim  or 
demand,  within  the  meaning  of  the  Insolvent  Act.    The  fact  that  the  debt  is 
created  and  may  be  enforced  by  a  Criminal  Court  cannot  affect  the  matter. 
Many  purely  civil  rights  are,  for  convenience'  sake,  made  enforceable  in  Cri- 
minal Courts.     Nor,  in  my  opinion,  does  the  fact  that  penal  consequences  have 
beeh  attached  t6  the  non-payment  of  a  debt  make  it  less  a  debt. 

Bastardy  proceedings  before  Justices  have  been  held  in  England  to  be  eivil^ 
not  criminal,  proceedings — Reg,  v.  Barry  ;^  Reg,  v.  Fletcher,^  And  this  case 
is  very  similar. 

I  think  that  arreai's  of  maintenance  included  in  the  schedule  are  a  debt  or 
liability  within  the  meaning  of  s.  13  of  the  Insolvent  Act;  that  the  protection- 
order  protected  the  insolvent  from  arrest  or  imprisonment  in  respect  of  it  The 
proceedings  will,  therefore,  be  removed  into  this  Court,  and  the  Magistrate's 
6i^der  quashed. 

I  say  nothing  as  to  the  effect  of  the  insolvency-proceedings  upon  any  main- 
tenance accruing  subsequently  to  that  in  the  schedule.  And  of  course  there  is 
liothing  in  this  decision  to  interfere  with  the  Magistrate's  discretion  under  s.  335 
ef  (he  Pre^rdency  Magistrates'  Act. 

Rule  absolute. 

Attorneys  for  the  Government :  Messrs.  Sanderson  &  Co. 

Attorftey  for  the  Insolvent :  Balioo  G.  C.  Ohose. 
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CRIMINAL  REFERENCE. 

before  Mr.  Justiee  Ainslie  and  Mr.  Justice  McDtnuU. 

1879.        ABDUR  ROHOMAN  and  others  (Petitioners)  v.  SAKHINA  and  othMrs 
Aug.  13'  (Respondents).' 

SOBHAN  V.  SHUBRATON. 
OSSUFF  V.  SHAMA. 

PrMideney  Magistrates'  Act  (IV.  of  iSy;),  ss.  234,  2S5^^Maintenance'^£ffect  df 
Divorce  on  Maintenance  Order. 

A  Preaidehcy  Ms^strate  is  competent  to  sta/an  order  for  maintenance  granted  un^r 
s.  234  of  Act  IV.  of  1877,  and  to  refuse  to  issue  his  warrant  under  the  3rd  clause  ct  tlat 

»  a»  L.  J.,  M.  €.,  85. 

^  L.  R.,  I  C.  C.  R.  320. 

^  Criminal  Reference,  No.  178  of  1879,  made  by  Messrs.  Amir  AH  zsA  Andehon  S(kt^ 
tar,  Officiating  Chief  and  Officiating  Presidency  Magistrates  of  the  Calcutta'  Policy  dated 
tib  30th  July  f  8^9. 
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section,  and  to  try  all  que^ions  raised  before  him  which  affect  the  right  of  a  woman  to  re- 
onve  maintenaoce.  There  can  be  no  distinction  raised  between  a  dissolution  of  marriage  . 
obtained  under  the  Indian  Divorce  Act  and  a  dissolution  obtained  under  the  Mahomedan 
law.  It  is  only  on  proof  of  the  existence  of  the  relationship  of  husband  and  wife  that  a 
Magistrate  can  make  an  order  under  s.  234  granting  maintenance  to  a  wife ;  but  where 
proof  has  been  given  that  such  relationship  has  ceased  to  exist,  he  may  stay  an  order  al- 
ready made  unc&r  that  section. 

This  was  a  reference  made  by  the  Presidency  Magistrates  of  Calcutta  under 
8.  240  of  Act  IV.  of  1877. 

It  appeared  that,  on  the  28th  July  1879,  the  Presidency  Magistrates  of  Cal- 
cotta  (Mr.  Amir  AH  and  Mr.  A.  Souttar),  sitting  together,  passed  an  order  dis« 
missing  certain  applications  to  set  aside  orders  of  maintenance  granted  against 
certain  Mahomedans  in  favour  of  their  wives,  the  applications  being  grounded 
on  the  fact  that  the  husbands  in  question  had  legally  divorced  their  wives  under 
the  Mahomedan  law. 

Such  order,  however,  was  made  subject  to  the  opinion  of  the  High  Court 
OD  the  points  mentioned  in  the  words  of  the  order  of  reference,  which  ran  as 
ibllows : — 

"  Several  applications  have  been  made  to  us  recently  for  setting  aside  cer- 
tun  orders  made  by  us  under  s.  234  of  Act  IV.  of  1877  (The  Presidency  Ma- 
gistrates' Act),  on  the  ground  that,  since  the  date  of  these  orders,  the  petitioners 
have  divorced  their  wives  in  whose  favour  such  orders  were  made.  The  prac- 
tice in  these  Courts  has  hitherto  been  to  dismiss  such  applications  summarily, 
but,  in  view  of  the  importance  of  the  question  involved,  we  allowed  the  parties 
toaigue  the  points  before  us.  The  applications  are  made  under  s.  235  of  the 
Act,  which  provides  *  that,  on  proof  of  an  alteration  in  the  circumstances  of  the 
parties,  the  Magistrate  may  alter  the  amount  ordered.'  Looking  to  the  wording 
of  this  section,  and  taking  it  in  connection  with  s.  30  of  Beng.  Act  IV.  of  1866, 
for  which  it  is  substituted,  we  have  held  that  we  had  no  power  under  that  sec- 
tion to  cancel  our  orders  on  the  ground  of  divorce.  It  has  been  also  contended 
before  us  that,  as  the  Mahomedan  law  allowed  a  husband  to  divorce  his  wife  at 
any  time  and  for  jiny  reason,  the  Magistrates'  order  cannot  be  enforced  after  the 
repudiation.  In  support  of  this  contention  two  cases  were  cited — Nepoor  Aurui 
V.  Jura^  and  In  re  Kasam  Pirbhafi — one  of  which,  however,  did  not  seem  to 
ns  to  decide  the  point  definitely ;  and  the  ruling  in  In  re  Kasam  Pirhhai^  appear- 
ed to  us  to  contemplate  a  case  where  the  divorce  was  admitted,  or  where  it  had 
received  the  sanction  of  a  Court  of  competent  jurisdiction  as  to  its  validity.  Con- 
sidering the  infinite  forms  of  divorce  recognized  by  the  Mahomedan  law,  each 
di£Fering  from  the  other  in  its  legal  consequences,  and  the  diflSculiies  which  would 
arise  if  the  Criminal  Courts  were  to  enter  into  such  questions,  we  have  held  that 
we  had  no  power  to  try  the  validity  of  a  divorce,  where  the  fact  was  disputed 
by  the  wife. 

"  As  the  question,  however,  is  one  of  considerable  importance,  and  as  we 
think  it  a  fit  case  to  refer  to  the  Hij;h  Court,  we  solicit  the  opinion  of  the  Hon'ble 
Court  on  the  following  points :  (i)  Whether  the  Presidency  Magistrates  have 
tlie  power  of  cancelling,  under  s.  235,  orders  made  under  s.  234;  and  (ii) 
wbeicr,  when  the  fact  of  the  divorce  or  its  legality  is  disputed  by  the  wife,  the 
Criminal  Courts  have  the  power  of  trying  the  question." 

Munshi  Mahomed  Yusufiox  the  petitioners. 

The  opinion  of  the  Court  (Ainslie  and  McDonell,  J  J.)  was  given  by 

AiNSLiE,  J. — In  our  opinion  a  Magistrate  is  competent  to  stay  the  opera- 
tion of  an  order  for  maintenance  of  a  wife  made  under  s.  234,  Act  IV.  of  1877^ 


187^. 
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ROHOMAN 

Sakhina, 
5  0U.55«- 
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gfid  to  fttfttse  (o  tasiie  his  warrant  under  the  3rd  clause  of  that  section,  althdagh 
-  he  cannot  formally  cancel  the  order,  which  mast  be  taken  to  have  been  a  le^ 
and  proper  order  when  it  was  made,  and  he  is  competent  to  try  all  questions 
raised  before  him  which  affect  the  right  of  a  woman  to  receive  maintenance. 
This  is  the  view  taken  by  the  Bombay  High  Court  in  the  case  cited  in  the  refer- 
ence [In  re Kasam  Pirbhai^'],  The  Court,  in  the  exercise  of  its  criminal  juris- 
diction,  enquired  into  the  fact  and  legality  of  the  divorce  then  alleged,  and, 
having  found  that  there  had  been  a  legal  divorce,  it  declared  that  the  Magistrate 
ought  not  to  issue  an  attachment  upon  or  otherwise  to  execute  the  order,  it  being 
in  tact  fundus  officio. 

The  power  of  the  Magistrate  to  act  in  this  way  does  not,  in  our  opinton, 
arise  from  the  change  in  the  provisions  of  s.  30,  Beng.  Act  IV.  of  1866,  intro- 
duced by  8.  235,  Act  IV.,  1877,  and  does  not  deperni  upon  the  expression 
**  may  make  such  alteration  in  the  allowance  ordered  as  he  thinks  fit/'  These 
words,  read  with  the  proviso  which  immediately  follows  them — '  provided  the 
monthly  rate  of  fifty  be  not  exceeded,'  and  with  the  provisions  ci  the  earlier 
law,  which  only  admitted  of  reduction  of  the  amount  ordered,  and  gave  no 
authority  to  a  Magistrate  to  increase  such  amount  on  proof  of  a  favourable 
change  of  the  circumstances  of  the  person  ordered  to  pay — seem  to  us  to  be 
intended  only  to  vest  in  a  Magistrate  a  power  to  revise  any  order  of  maintenance 
previously  made  on  proof  of  change  of  circumstances  with  a  view  to  alter  the 
amount  to  that  which  may  be  appropriate  under  the  new  circumstances. 

It  is  not,  we  think,  doubted  by  the  learned  Magistrates  who  have  made 
this  reference,  that  an  order  of  dissolution  of  marriage  under  the  Indian  Di- 
vorce Act  would  put  an  end  to  the  operation  of  a  Magistrate's  order  for  main- 
tenance ;  but  they  seem  to  draw  a  distinction  between  the  case  of  persons 
Subject  to  the  Divorce  Act,  and  Mahomedans  who  can  exercise  the  power  of 
divorce  at  their  own  pleasure  and  without  the  intervention  of  any  Court.  This 
distinction  cannot,  in  our  opinion,  be  maintained,  whether  the  dissolution  of 
the  bond  of  marriage  is  capable  of  being  effected  in  one  way  or  in  another ; 
when  once  validly  effected,  it  must  operate  to  stop  the  operation  of  a  Magis- 
trate's order  made  in  favour  of  a  wife.  With  the  cessation  of  the  conjugal 
relation,  the  responsibilities  attaching  thereto  cease.  It  is  only  on  proof  of  the 
existence  of  this  relation  (we  have  not  now  to  deal  with  the  case  of  children) 
that  a  Magistrate  can  make  any  order  at  all,  and  any  order  made  is  to  be  for 
a  ihonthly  allowance  for  the  maintenance  of  a  wife,  and  it  is  as  wife  that  the 
woman  is  to  continue  to  receive  an  allowance ;  the  last  clause  of  s.  234,  which 
!s  so  worded  as  to  apply  either  before  or  after  an  order  for  maintenance  is  made, 
shows  that  conduct  inconsistent  with  her  duties  as  wife  will  take  away  her  right 
to  receive  it,  even  while  the  conjugal  relation  remains  undissolved. 

If  a  woman  makes  an  application  to  a  Magistrate  for  an  order  for  main- 
tenance against  her  husband,  she  must,  if  the  relation  of  husband  and  wife  is 
disputed,  prove  its  existence.  It  may,  perhaps,  be  admitted  that  there  had  been 
a  marriage,  but  alleged  that  it  had  been  dissolved.  A  Magistrate  must,  of  neces- 
sitv,  enquire  into  the  fact  of  marriage  in  the  one  case,  and  into  the  fact  of  dis- 
solution of  marriage  in  the  other,  and  we  find  that,  in  one  of  the  cases  referred 
to,  the  learned  Chief  Magistrate  did  try  the  plea  of  divorce.  Unless  the  woman 
making  the  application  is  a  wife,  he  has  no  power  to  make  an  order  of  main- 
tenance. In  the  case  of  alleged  divorce,  the  divorce  must  be  proved,  whether 
die  parties  are  Christian  or  Mahomedans;  the  means  of  proof  are  different,  but 

>  8  Bom.  H.  C.  Rep.,  C.  C,  95. 
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the  mode  of  procedure,  as  far  as  the  Magistrate  is  concerned,  i«  the  saifie:  life 
is  to  determine  on  evidence  whether  the  allegation  of  divorce  is  true.  Ih  the 
one  case,  the  only  possible  mode  of  divorce  is  by  a  decree  of  a  competent  Cotirt, 
and  the  decree  is  conclusive  as  evidence;  in  the  other,  recourse  to  a  G>urt  is 
wholly  unnecessary,  and,  unless  it  should  happen  that  the  question  has  been  al- 
ready decided  between  the  parlies  in  a  competent  Court,  the  Magistrate  must 
draw  his  own  conclusions  from  the  oral  and  other  evidence  put  before  him  as 
best  he  may. 

The  fact  that  the  power  of  divorce,  given  by  the  Mahomedan  law,  may  be 
so  exercised  as  to  defeat  the  intention  of  the  legislature  as  expressed  in  s.  J 34, 
Aft  IV.  of  1877,  and  other  similar  enactments,  may  go  to  show  that  further 
legislation  is  required,  but  it  cannot  affect  the  law  as  it  stands.  It  has  been 
said  by  the  learned  pleader,  who  appeared  before  us  on  behalf  of  the  petittoners 
to  the  Magistrate,  that  the  right  to  exact  payment  of  dower,  immediately  on  dis- 
sohttion  of  marriage,  is  a  sufficient  check  to  the  abuse  of  that  power:  this,  how« 
ercr,  is  not  matter  for  present  consideration. 

In  our  opinion,  it  is,  under  the  terms  of  s.  234,  as  essential  to  the  conti- 
nued oi>eration,  as  to  the  original  making  of  an  order  of  maintenance,  that  the 
recipient  of  the  allowance  should  be  a  wife  at  the  time  for  which  maintenatice 
if  daimed,  and,  consequently,  for  the  purposes  of  Ch.  XVIII.  of  the  Presi- 
dency Magistrates'  Aft  of  1877,  a  Magistrate  must,  when  a  question  of  divorce 
arises,  determine  on  such  evidence  as  may  be  before  him,  whether  there  has  or 
has  not  been  a  legally  valid  divorce.  If  he  finds  that  there  has  been  a  valid  di»- 
solution  of  the  marriage  tie,  he  should  refrain  from  taking  any  steps  to  enforce 
the  order  of  maintenance  from  the  date  of  such  dissolution. 
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FULL  BENCH. 

Before  Sir  Richard  Oarth,  Kt,,  Chief  Justice,  Mr.  Justice  Jackson,  Mr. 

Justice  Pontifex,  Mr,  Justice  Morris,  and  Mr,  Justice  McDonell. 

THE  EMPRESS  v,  PITAMBUR  SINGH.i 

Adultery — Evidence  of  Marriage — Evidence  Adf  (I,  of  18^2),  s,  50. 

The  provisions  of  s.  50  of  the  Evidence  A£t  show  that,  where  marriage  is  an  ingredient 
in  an  offence,  as  in  bigamy,  adultery,  and  the  enticing  of  married  women,  the  fact  of  the 
naniage  mast  be  strictly  proved. 

The  Queen  v.  Wagira  overruled.' 

This  was  a  case  referred  for  the  opinion  of  a  Full  Bench  by  Mr.  Justice 
Wilson  and  Mr.  Justice  Tottenham.  The  order  of  reference  was  as  follows: — 
**In  this  case  the  prisoner  has  been  convicted  or  adultery  under  s.  497  of 
the  Indian  Penal  Code.  The  only  evidence  of  the  marriage  of  the  woman  is 
the  statement  of  the  prosecutor,  *she  is  my  wife  by  marriage/  and  the  statement 
of  the  woman  *I  am  married  to  Somea'  (the  prosecutor). 

"We  desire  to  submit,  for  the  opinion  of  a  Full  Bench,  the  question  whether 
a  conviction  for  adultery  can  be  sustained  upon  such  evidence  of  the  marriage. 

"Two  decisions  of  this  Court  appear  to  be  in  conflict.  In  The  Queen  v. 
Smith,^  a  conviction  of  adultery  was  set  aside,  on  the  ground  (amongst  others) 

*  Pull  Bench  Reference  in  Criminal  Appeal,  No.  549  of  1879,  referred  by  order  of  Mr. 
JWicf  Wilsim  and  Mr.  Justice  Tottenham,  against  the  order  of  Colonel  H.  Boddam,  Offi- 
ciating Judicial  Commissioner  of  Chota  Nagpore,  dated  the  27th  June  1879. 

«8B.  L.R.,  App.,»3. 

N  W.  R.,  Cr.  feuL,  31. 
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Dec,  8, 
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that  there  was  no  sufficient  proof  of  the  marriage,  and  it  was  laid  down  'that, 
in  proceedings  founded  on  a  charge  of  adultery,  strict  proof  of  the  marriage  is 
always  required.' 

"To  the  same  effect  is  letter  No.  1144  of  15th  December  1865,  issued 
by  the  Court.^  In  The  Queen  v.  Wazira?  evidence  of  the  same  nature  as  that 
in  the  present  case  seems  to  have  been  held  sufficient. 

"  It  appears  to  us  that,  upon  principle,  such  evidence  must  be  held  in- 
sufficient. The  marriage  of  the  woman  is  as  essential  an  element  of  the  crime 
charged  as  the  illicit  intercourse.  And  it  ought,  we  think,  to  be  proved  like 
any  other  essential  fact  in  the  case,  by  the  direct  evidence  of  witnesses  speak- 
ing to  the  facts  said  to  constitute  a  marriage  (Evidence  Act,  s.  60),  so  that  the 
Court  may  determine  whether  what  they  state  to  have  taken  place  did  take  place 
in  fact;  and,  if  so,  whether  it  constitute  a  marriage  in  the  point  in  law. 

"  The  sections  of  the  Evidence  Act,  which,  in  certain  cases  and  for  certain 
purposes,  allow  less  strict  proof  of  marriage,  appear  to  be  s.  32,  which  has  no 
application  here ;  and  s.  50,  which  expressly  excludes  from  its  operation  cri- 
minal charges  of  bigamy,  adultery,  and  enticing  of  married  women.  This 
express  exclusion  seems  to  us  strong  to  show  that,  in  such  cases,  the  Legisla- 
ture intended  the  marriage  to  be  proved  by  direct  evidence. 

"  The  Indian  Divorce  Act  (IV.  of  1869),  which  governs  civil  proceedings 
based  upon  adultery,  confirms  this  view.  It  gives  the  form  of  a  petition  for 
divorce  in  which  the  marriage  is  alleged  as  a  fact  with  time  and  place.  If  this 
is  to  be  alleged,  it  is  presumably  because  it  ought  to  be  proved,  and  it  can  hardly 
be  supposed  that  greater  strictness  of  proof  is  to  be  required  in  a  civil  pro- 
ceeding than  in  a  criminal  proceeding  founded  upon  the  same  facts. 

"  It  appears  to  us  that  the  framers  of  the  Evidence  Act  have  endeavoured, 
in  dealing  with  this  subject,  exactly  to  follow  the  English  law.  And  in  England 
there  has  never  been  any  doubt  that,  in  an  indictment  for  bigamy,  the  first  mar- 
riage, or  in  proceedings  founded  upon  adultery,  the  marriage  must  be  proved 
with  the  same  strictness  as  any  other  material  fact. 

"  We  cannot  see  that  any  inconvenience  is  likely  to  follow  from  adopting 
the  stricter  rule.  Amongst  the  large  majority  of  the  people  of  this  country, 
marriage  is  accompanied  with  so  much  of  ceremonial  and  publicity,  that  there 
can  rarely  be  any  difficulty  in  proving  it.  If  there  be  any  class  of  the  com- 
munity with  whom  it  is  otherwise,  whose  marriage  notions  and  practices  are 
so  lax  as  to  render  many  marriages  of  doubtful  validity,  this  seems  to  us  addi'* 
tional  reason  for  requiring  the  actual  facts  to  be  brought  properly  before  the 
Court,  so  that  it  may  determine  the  validity  or  invalidity  of  the  marriage  in 
each  case  that  comes  before  it." 

No  one  appeared  to  argue  the  case. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Garth,  C.J. — We  think  it  clear  that,  in  this  case,  the  evidence  of  the 
marriage  is  not  sufficient  to  justify  a  conviction  for  adultery. 

The  marriage  of  the  woman,  as  observed  by  the  learned  Judges  who  re- 
ferred the  case,  is  as  essential  an  element  of  the  crime  charged  as  the  fact  of 
the  illicit  intercourse,  and  the  provisions- of  the  Evidence  Act  (s.  50)  seem  to 
point  out  very  plainly  that,  where  the  marriage  is  an  ingredient  in  the  offence, 
as  in  bigamy,  adultery,  and  the  enticing  of  married  women,  the  fact  of  the 
marriage  must  be  strictly  proved  in  the  regular  way. 

*  See  Vol.  IV.,  Weekly  Reporter,  Criminal  Letters,  10. 
«  8  B.  L,  R.,  App.,  62. 
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APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Jackson  and  Mr.  Justice  Tottenham. 

Ih  the  matter  op  the  empress  v.  GRISH  CHUNDER  TALUKDAR.1  1879. 

Witness  called  by  the  Court — Right  to  cross-examine — Evidence  Act  (I.  of  18^2),  .^_«_^_«i 

*.  i6s-  5  CjU.  614. 

Witnesses  summoned  on  behalf  of  the  prosecution,  and  not  called,  ought  to  be  placed 
in  the  box  for  cross-examination,  in  order  that  the  defence  may  have  the  opportunity  of 
exercising  this  right,  and,  it  fortiori,  if  such  a  witness  is  called  and  examined  by  the  Court 
under  s.  165  of  the  Evidence  Act,  the  prisoner  should  be  allowed  to  cross-examine. 

A  witness  for  the  prosecution,  examined  by  the  Magistrate  in  the  enquiry 
which  preceded  the  committal  of  this  case  to  the  Court  of  Session,  was  not 
called  at  the  trial  before  the  latter  Court.  The  prosecution  did  not  submit  him 
for  cross-examination,  but  at  the  close  of  the  case  for  the  defence  the  presiding 
Judge  himself  called  and  examined  this  witness,  but  refused  to  permit  his 
cross-examination,  on  the  ground  that,  under  s.  165  of  the  Evidence  Act,  no 
cross-examination  could  follow  upon  a  question  put  by  the  Court. 

The  accused  appealed  to  the  High  Court. 

Mr.  //.  Bell  for  the  appellant. — The  accused  was  entitled  to  cross-examine 
this  witness,  see  Meer  Sujad  Ali  Khan  v.  Lalla  Kashinath  Dass^  and  Tarini 
Churn  Chowdhry  v."  Saroda  Sundari  Dasi.^ 

Baboo  Ram  Churn  Mitter  for  the  Crown. 

Jackson,  J.  (after  dealing  with  the  facts  of  the  case,  continued). — ^Then 
as  to  the  alleged  defect  in  the  procedure  of  the  Court  of  Session,  we  have  no 
doubt  that  the  Sessions  Judge  was  wrong  in  refusing  to  permit  the  cross-exa- 
mination of  the  witness  called  by  the  Court.  The  ordinary  practice  in  properly 
constituted  Courts  is,  that,  where  a  witness  for  the  prosecution  is  not  called  on 
the  part  oi  the  Crown,  he  is  placed  in  the  witness-box  in  order  that  the  defence 
may  have  an  opportunity  of  cross-examining  him ;  and  certainly,  where  the 
Judge  thought  it  necessary  to  call  one  of  these  witnesses  for  the  purpose  of 
eikiting  some  facts  which  he  thought  material  for  the  prosecution,  the  prisoner 
ought  to  have  been  allowed  an  opportunity  of  putting  any  question  that  he 
thought  necessary  in  cross-examination. 


5  Cal.  717. 


APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Jcukson  and  Mr,  Justice  Tottenham. 

Thx  EMPRESS  V.  KHERODE  CHUNDER  MOZUMDAR  and  others.*  isso. 

Sessions  Case — Fraudulent  Use  of  Forged  Document  as  Genuine — Penal  Code  (A3      March  2. 
XLV.  of  i860),  ss.  ig6,  4^1. 

The  offence  imputed  a^nst  an  accused,  who,  in  a  civil  suit,  is  alleged  to  have  used, 
as  fenoioe,  a  document  which  he  knew  to  be  a  forcred  document,  is  one  cognizable  under 
s.  471  of  the  Penal  Code.  Such  accused  should,  therefore,  be  charged  under  that  section, 
ud  not  under  s.  196  of  the  Code. 

^  Criminal  Appeal,  No.  732  of  1879,  against  the  order  of  T,  T.  Allen,  Esq.,  Sessions 
Jodge  of  Rajshahye,  dated  the  loth  October  1879. 
*6W.  R.181. 

»3B.  L.  R.,  A.  C,  14s,  »SS. 

*  Criminal  Motion,  Na  37  of  1880,  a^nst  the  order  of  F.  H.  McLaughlin,  Esq.,  Ses> 
I  J«dge  ol  NoakhaU,  dated  the  i6th  December  1879. 
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5  Cal.  717. 


The  facts  alleged  against  the  accused  in  this  case  were,  that  they,  in  a 
civil  suit,  instituted  against  one  Kazi  Lutful  Huq.  filed,  as  evidence  in  such  suit, 
a  letter  of  receipt  purporting  to  have  been  given  them  by  the  defendant.  The 
date  of  this  document  had,  it  was  alleged,  been  fraudulently  altered  from  1281 
B.  S.  to  1282  B.  S.  (1876  to  1877).  It  was  also  alleged  that  the  names  of  two 
witnesses,  purporting  to  attest  such  document;,  had  also,  with  similar  fraudulent 
intent,  been  subsequently  added  by  the  accused.  The  Magistrate  enquiring 
into  the  case  framed  a  charge  under  s.  196  of  the  Indian  Penal  Code,  and  him- 
self tried,  and  on  the  facts  convicted  the  accused. 

In  appeal  before  the  Sessions  Court,  it  was  contended,  inter  alid,  that  the 
offence,  if  any,  ':ommitted  by  the  accused  was  one  which  came  exclusively  within 
s.  471  of  the  Penal  Code,  and  as  such  was  triable  exclusively  by  a  Court  of 
Session ;  the  Magistrate  had,  therefore,  erred  in  framing  his  charge  under  s. 
196,  and  trying  the  accused  himself.  The  Sessions  Court  overruled  this  objec- 
tion, and  on  the  facts  confirmed  the  sentence  of  the  Magistrate.  The  case  came 
before  the  High  Court  under  the  revisional  sections  of  the  Code  of  Criminal 
Procedure. 

Mr.  Monomohun  Ghose  {yt\\}[i  him  Baboo  Aukhil  Chunder  Sen)  for  the  peti- 
tioner.— Where  the  facts  found  by  a  Magistrate  constitute  an  offence  triable 
exclusively  by  the  Court  of  Session,  he  has  no  power  to  bring  the  case  within  his 
own  cognizance  by  trying  the  accused  on  a  minor  charge,  and  ignoring  the 
graver  one.  In  this  case  the  Magistrate  was  moved  to  commit  the  accused  to 
the  Session.^  In  the  unreported  case  of  Maker  Aliy  referred  to  by  the  Judge, 
the  prisoner  had  been  convicted  of  an  offence  under  s.  193,  Penal  Code,  as  he 
had  given  evidence  in  support  of  the  forged  document,  and  the  Magistrate  had 
jurisdiction  to  try  a  case  under  that  section.  In  the  present  case  the  conviction 
is  substantially  for  using  as  genuine  a  forged  document.  [Jackson,  J.,  referred 
to  Queen  v.  Oodnn  Lall.^]  The  question  did  not  arise  in  that  case,  as  that  was 
a  trial  by  jury. 

Jackson,  J. — It  appears  to  us  that  this  was  pro|ierly  a  case  cognizable  under 
s.  471  of  the  Indian  Penal  Code,  and  not  under  s.  196  :  and  that,  consequently, 
the  Magistrate  had  no  jurisdiction  to  convict,  but  ought  to  have  committed  the 
prisoner  for  trial  to  the  Court  of  Session.  We  observe  that  there  is  only  one 
case — Queen  v.  Oodun  Lall^ — in  which  incidentally  a  conviction  in  a  case  some- 
what resembling  the  present  appears  to  have  been  held  legal  under  s.  196  ;  but 
there  the  conviction  had  taken  place  before  a  Sessions  Judge  with  the  aid  of  a 
jury,  and  the  question  of  jurisdiction  did  not  arise.  We  are  not  aware  that  that 
dictum  has  been  followed  in  other  cases,  and  that  was  a  ruling  by  a  single  Judge. 
We  think  the  Conviction  must  be  set  aside,  and  that  the  Magistrate  should 
commit  the  prisoner  for  trial. 

Conviction  set  aside. 

»  See  Reg.  v.  Ram  Tuhal  Sing,  5  W.  R.,  Or.,  65  ;  and  Reg.  v.  Hiramun  Sing,  8  W.  R., 
Or.,  30. 

^3W.  R.,  Or..  17. 
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APPELLATE  CRIMINAL. 
Be/ore  Mr.  Justice  Morris  and  Mr,  Justice  Prinsep. 

ROSHUN  DOOSADH  and  two  others  v.  The  EMPRESS.^  1880. 

Feb,  W. 
Previous  Conviction — Irrelevant  Evidence  of  Character — Quantum  of  Punishment , 


— Evidence  A&  (L  of  i8y2),  s,  54,  5  Cal.  768. 

In  charging  the  jury  upon  the  trial  of  a  prisoner  for  being  dishonestly  in  the  posses- 
sion of  stolen  goo<ls,  the  Judge  directed  the  jury  to  consider  the  proof  of  previous  convic- 
tions for  theft  as  evidence  from  which  inference  might  fairly  be  drawn  as  to  the  character 
of  the  accused. 

Held  that  this  amounted  to  a  misdirection;  for,  though  s.  54  of  the  Evidence  Aft  de- 
clares that  "  the  fact  that  the  accused  person  has  been  previously  convicted  of  an  offence 
is  relevant,"  yet  the  same  section  also  declares  that  '*  the  faft  that  he  has  a  bad  character 
is  irrelevant,  "  and  that  the  evidence  was  irrelevant  and  inadmissible. 

Except  under  very  special  circumstances,  the  proper  object  of  using  previous  convic- 
tions is  to  determine  the  amount  of  punishment  to  be  awarded,  should  the  prisoner  be  con- 
victed of  the  offence  charged. 

The  facts  of  this  case  sufficiently  appear  from  the  judgment,  which  was 
delivered  by 

Prinsep,  J.  (Morris,  J.,  concurring). — We  think  that  there  must  be  a  new 
trial  in  this  case. 

The  three  persons  were  charged,  under  s.  411  of  the  Indian  Penal  Code, 
with  having  dishonestly  been  in  possession  of  certain  articles  claimed  by  the 
complainant,  as  property  stolen  from  his  house.  A  dokur  and  pugree  were 
fomd  with  prisoner  Roshun.  The  complainant  and  a  friend  identified  these 
as  the  property  of  the  former.  Roshun,  on  the  other  hand,  stated  that  they 
were  his,  but  that  statement  was  unsupported  by  any  evidence.  The  Sessions 
Judge  was  quite  correct  in  putting  it  to  the  jury,  "  to  say  whether  there  is  any 
reason  to  believe  that  they  (the  complainant  and  his  friend)  have  made  any  ^ 

mistake,  *'  but  he  was  clearly  wrong  in  adding,  "  The  fad  that  he  (Roshun)  has 
been  twice  imprisoned  for  theft  is  also  not  without  its  weight,  and  should  be  taken 
by  you  into  consideration  when  deciding  as  to  the  credibility  of  the  evidence  of 
identification. "  S.  54  of  the  Evidence  Aft,  though  it  declares  that  "  the  fad 
that  the  accused  person  has  been  previously  convided  of  an  offence  is  relevant," 
also  declares  that "  the  fad  that  he  has  a  bad  character  is  irrelevant,  "  except  un- 
der certain  circumstances,  which  do  not  exist  in  the  present  case.  The  evidence 
of  the  prisoner's  previous  convictions  has  been  treated  by  the  Sessions  Judge 
as  evidence  of  his  character,  which  he  has  told  the  jury  to  consider  in  determin- 
ing the  value  of  his  claim  to  the  property  found  in  his  possession.  In  this  re- 
aped the  Sessions  Judge  has  clearly  piisdireded  the  jury,  because  this  evidence 
was  irrelevant  and  inadmissible.  He  should  have  merely  pointed  out  to  the  jury 
the  confliding  claims  to  this  property,  and  called  upon  them  to  determine  which 
they  believed,  at  the  same  time  reminding  them  that  the  prisoner  was  entitled 
to  the  benefit  of  any  reasonable  doubt.  We  think  that  the  prisoner  Roshun  has 
been  prejudiced  by  this  error,  and  that  he  ought  to  have  a  re-trial.  Except 
imder  very  special  circumstances,  none  of  which  arise  here,  the  proper  objed 
of  using  convictions  is  to  determine  the  amount  of  punishment  to  be  awarded, 
•hould  the  prisoner  be  convided  of  the  offence  charged. 

Re-trial  ordered, 

^  CrimiiiaJ  Appeal,  No.  795  of  1879,  against  the  order  of  J,  F.  Browne,  Esq.,  Sessions 
Judge  of  Patna,  dated  the  30th  September  1879. 
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APPELLATE  CRIMINAL. 
Before  Mr,  Justice  Morris  and  Mr,  Justice  Prinsep, 
,880.  THE  EMPRESS  v.  VAIMBILEE.^ 

^^•^^'  VAIMBILEE  V.  THE  EMPRESS. 

5  Cal.  826.  Criminal  Proceedings — Necessity  for  explaining  Charge  to  Accused-^tatenunt  to 
Magistrate  in  foreign  language — Criminal  Procedure  Code  (Act  X.  of  iS*j2)^ 
ss.  122,  237,  346. 

When  arraigning  an  accused,  and  before  receiving  his  plea,  the  Court  should  be  careful 
to  insure  the  explanation  of  the  charge  in  a  manner  sufficiently  explicit  to  enable  the  ac- 
cused to  understand  thoroughly  the  nature  of  the  charge  to  which  he  is  called  upon  to  plead. 

It  is  not  necessary  that  a  statement  made  to  a  Court  by  an  accused  in  a  foreign  lan- 
guage should  be  taken  down  in  the  words  of  that  language.  The  language  in  which  the 
statement  is  conveyed  to  the  Court  by  the  interpreter  is  the  language  in  which  it  should 
be  recorded. 

Baboo  Kallychurn  Banerjee  for  the  petitioner. 

The  facts  of  this  case  sufficiently  appear  in  the  judgment  of  the  Court 
(Morris  and  Prinsep^  JJ.),  which  was  delivered  by 

Prinsep,  J. — ^The  prisoner  Vaimbilee,  a  Madrassee,  was  charged,  before 
the  Additional  Sessions  Judge  of  the  24-Pargannas,  with  culpable  homicide 
amounting  to  murder,  by  causing  the  deaths  of  Trevedee  and  Naga,  and  with 
having  caused  hurt  to  one  Lazarus  by  a  dangerous  weapon,  these  three  men 
being  Madrassees  employed  with  him  in  a  tannery  at  Tengra. 

As  the  prisoner  was  ignorant  of  any  language  except  Tamil,  an  interpre- 
ter, Mr.  S.  A.  Daniel,  minister  of  the  Madrassee  Church,  was  sworn. 

On  the  record  of  the  trial  the  Additional  Sessions  Judge  has  recorded: 
■  "  The  prisoner,  through  the  interpreter,  Mr.  Daniel,  having  been  asked  whether 
he  pleaded  guilty  or  claimed  to  be  tried,  pleaded  guilty  to  the  first  charge,  that 
of  the  murder  of  Trevedee."  The  Additional  Sessions  Judge  thereupon  con- 
victed the  prisoner  on  this  charge,  and  sentenced  him  to  death,  subject  to  the 
confirmation  of  this  Court. 

Two  days  later,  that  is  on  7th  February,  Mr.  Daniel  appeared  before  the 
Additional  Sessions  Judge,  and  made  an  affidavit  that  he  failed  to  use  the  correct 
terms  in  Tamil  to  convey  the  full  meaning  of  the  word  '  murder,'  the  word  made 
use  of  indicating  only  the  killing  or  being  the  cause  of  the  death  of  Trevedee. 
The  Additional  Sessions  Judge  has  himself  recorded  at  considerable  length 
what  took  place  in  his  Court  on  the  trial  of  the  prisoner,  and  his  statement  is 
confirmed  by  an  affidavit  put  in  by  the  Government  Pleader.  The  Additional 
Sessions  Judge  records  that  "  the  Government  Pleader  read  out  the  charge  of 
murder  of  Trevedee  to  the  interpreter,  who,  having  spoken  to  the  prisoner,  in- 
terpreted the  latter's  statement,  *  Yes,  I  did  kill  Trevedee.'  I  thereupon  at  once 
said  that  that  answer  was  insufficient,  that  he  must  distinctly  ask  the  prisoner 
whether  he  pleaded  guilty  to  the  charge  of  the  murder  of  Trevedee  or  claimed  to 
he  tried,  Ele  then  spoke  again  to  the  prisoner,  and  rendered  his  statement, 
*  Yes,  I  am  guilty.' " 

We  entirely  accept  this  statement  of  what  occurred  at  the  trial,  but  we  ob- 
serve that  s.  237  of  the  Code  of  Criminal  Procedure  requires  that  the  charge 

^  Criminal  Reference,  No.  22  of  1880,  and  Appeal  No.  243  of  1880,  against  the  order  of 
F,  J.  G.  Campbell t  Esq.,  Officiating  Additional  Sessions  Judge,  24-Pargannas,  dated  the 
5th  April  1880. 
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shall  be  read  and  explained  to  the  accused  pcfrson.  The  term  *  murder'  has  a 
special  meaning  under  the  Indian  Penal  Code.  The  Judge  should,  therefore, 
have  been  careful  to  explain  its  meaning  to  the  interpreter,  in  order  that  he 
might  convey  its  full  sense  to  the  prisoner,  and  so  enable  the  latter  to  under- 
stand thoroughly  the  nature  of  the  charge  to  which  he  was  asked  to  plead. 
Here  manifestly,  as  described  by  Mr.  Daniel,  no  sufficient  explanation  of  the 
charee,  such  as  the  law  contemplates,  was  made,  upon  which  a  plea  of  guilty 
could  be  properly  accepted. 

If  the  prisoner  had  denied  that  he  killed  Trevedee,  it  is  obvious  that  it  would 
have  been  unnecessary  to  proceed  further  in  explanation  of  the  charge.  But 
in  the  case  how  before  us,  the  prisoner's  admission  cannot  properly  be  regard- 
ed as  an  admission  of  having  committed  the  offence  of  murder  as  defined  in 
the  Indian  Penal  Code,  because  the  mere  killing  or  causing  the  death  of  Tre- 
vedee would  not  in  itself  constitute  that  offence.  Before  he  was  convicted  on 
his  own  plea,  he  should  have  admitted  that  he  intended  to  cause  the  death 
of  Trevedee,  or  did  so  with  a  knowledge  such  as  is  described  in  s.  300  of  the 
Penal  Code.  It  was  more  especially  necessary  in  the  present  case  to  obtain 
such  an  admission,  because  before  the  committing  Magistrate  the  prisoner  ad- 
mitted that  he  had  killed  Trevedee,  but  added  that  he  did  so  in  a  struggle  aris- 
ing from  Trevedee  having  first  attacked  him.  With  this  statement  before  him 
the  Additional  Sessions  Judge  should  have  ascertained  from  the  prisoner  whe- 
ther he  fully  admitted  the  commission  of  the  offence  charged,  or  adhered  to  his 
former  statement. 

Under  these  circumstances,  we  are  of  opinion  that  the  prisoner  cannot  be 
held  to  have  pleaded  guilty,  and  cannot  therefore  be  convicted  on  his  plea.  We 
accordingly  direct  that  a  re-trial  be  held  in  the  Sessions  Court. 

There  are,  moreover,  circumstances  in  this  case  which  should  have  induced 
the  Additional  Sessions  Judge  to  have  taken  evidence  instead  of  convicting  the 
prisoner  solely  on  his  plea  of  guilty.  The  circumstances  under  which  the  offences 
are  alleged  to  have  been  committed  are  very  peculiar,  and  suggest  a  doubt  re- 
garding the  prisoner's  state  of  mind  at  the  time.  The  committing  Magistrate 
had  evidently  misgivingson  this  head,  and  specially  examined  the  medical  officer, 
Dr.  Joubert,  under  whose  special  observation  the  prisoner  had  been  since  his 
admission  to  jail.  That  officer's  evidence  cannot  be  considered  as  by  any  means 
decisive  on  the  point,  and  it  is  therefore  somewhat  surprising  that  the  Magistrate 
should  have  omitted  to  put  any  questions  to  the  witnesses,  who  were  theprisoner's 
felbw-workroen,  regarding  his  ordinary  habits  and  behaviour,  and  his  demea- 
nour both  before  and  immediately  after  the  fatal  occurrences.  The  Additional 
Sessions  Judge  would  have  exercised  a  wise  discretion  if  he  had  examined  the 
witnesses  in  Court,  and  taken  the  verdict  of  the  jury  on  the  fact  of  the  soundness 
or  unsoundness  of  the  prisoner's  mind.  This  was  the  more  necessary,  because, 
although  it  might  be  established  that  the  prisoner,  at  the  time  when  the  acts  were 
committed,  was  not,  by  reason  of  unsoundness  of  mind,  incapable  of  knowing 
the  nature  of  the  acts  charged,  yet  his  physical  and  mental  condition  might  be 
such  as  to  cause  a  Judge  to  weigh  carefully  the  measure  of  punishment  to  be 
inflicted. 

We  notice  also  that  the  Additional  Sessions  Judge  in  his  judgment  has  ex- 
pressed doubts  regarding  the  admissibility  in  evidence  of  the  statement  made  by 
the  prisoner  to  the  Magistrate,  because  it  was  not  recorded  in  Tamil,  the  langu- 
ige  used  by  the  prisoner.  On  this  we  observe  that,  though  the  law  requires  that 
the  whole  of  the  statement  made  by  a  prisoner  should  be  accurately  recorded 
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its  niearfy  as  possible  in  the  very  words  used  by  him,  yet  it  does  not  reqoire  that 
it  should  be  recorded  in  a  foreign  language  unknown  to  the  Court  or  Magistrate, 
the  use  of  which  makes  it  necessary  to  have  recourse  to  an  interpreter.  The 
lang^uage  in  which  that  statement  is  conveyed  to  the  Court  by  the  interpreter  is 
in  our  opinion  the  language  in  which  it  should  be  recorded.  Unless  this  were 
s6,  the  administration  of  justice  in  a  case  in  which  a  foreigner  was  accused  might 
be  attended  with  great  difficulty,  and  be  seriously  impeded. 

Re-irial  ordered. 


1880. 
May  20. 

sCal-S/t. 


APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Morris  and  Mr.  Justice  Prinsep. 

TliE  GOVERNMENT  of  BENGAL  v.  MAHADDI  and  another.^ 

.  Verdict  on  Offence  proved  though  not  independently  charged — Unanimous  Vet" 
diet — Dissent  of  J  udge — Procedure  in  such  cases — Code  of  Criminal  Procedure 
(Act  X.  of  i8j2),  ss.  26 J y  4$y — Penal  Code  (Act  XLV.  of  1860),  ss.  14^,  ^25. 

The  accused  were  charged  under  s.  149,  coupled  with  s.  325,  of  the  Penal  Code,  with, 
"while  being  members  of  an  unlawful  as^mbly,  committing  grievous  hurt.  The  jnry  dis- 
bblibved  the  evidence  as  to  the  unlawful  assembly,  but  unanimously  found  two  of  the  accused 
^ilty  of  grievous  hurt  under  s.  325. 

Held  that  such  verdict  was,  under  s.  457  of  the  Code  of  Criminal  Procedure,  l^j^ly 
sustainable,  although  that  offence  did  not  form  the  subject  of  a  separate  charge.  S.  457 
enables  a  verdict  to  be  given  on  some  of  the  facts  which  are  a  component  part  of  the  original 
chargie,  provided  that  those  facts  constitute  a  minor  offence. 

It  is  only  in  a  case  where  the  jufy  are  not  unanimous  that  a  Court  may  require  theta  to 
retjue  for  further  consideration.  Where  a  verdict  is  unanimous,  it  must  be  received  by  the 
Judge,  unless  contrary  to  law. 

Where  a  Judge  dissents  from  the  unanimous  findifig  of  a  jury  given  in  accordance  with 
the  law,  the  only  procedure  open  to  him  to  follow  is  that  laid  down  in  the  fifth  clause  of 
s.  263  of  the  Code  of  Criminal  Procedure. 

This  was  an  appeal  directed  by  the  Local  (jovernment  under  s.  272  of  the 
Code  of  Criminal  Procedure  from  a  verdict  of  acquittal. 

The  Deputy  Legal  Remembrancer  (Mr.  G.  C.  Kilby)  for  the  (jOvernment 

Baboo  Nundalal  Pyne  for  the  accused. 

The  facts  of  the  case  appear  sufficiently  from  the  judgment  of  the  Court 
{Morris  and  Prinsep,  JJ.)»  which  was  delivered  by 

Prinsep,  J. — Mahaddi  and  Panchoo,  together  with  others,  were  charged 
•  tinder  s.  149  of  the  Penal  Code,  read  alternately  with  ss.  302,  304,  and  325  of 
ihe  Penal  Code,  that  is,  with  being  members  of  an  unlawful  assembly  at  a 
time  when  (i)  murder,  or  (ii)  culpable  homicide  not  amounting  to  murder, 
or  (iii)  grievous  hurt,  was  caused  by  some  members  of  that  assembly  in  prose- 
cution of  its  common  object. 

The  jury  absolutely  acquitted  all  except  Mahaddi  and  Panchoo,  but  with 
regard  to  these  two  men  the  jury  unanimously  found  that  they  were  guilty  only 
under  s.  325,  Penal  Code — i.e.,  of  having  voluntarily  caused  grievous  hurt  with- 
out grave  or  sudden  provocation.  What  then  followed  is  thus  recorded  by  the 
Sessiotts  Judge :  "The  Court  informed  the  jury  that  there  was  no  charge  under 
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this  sactkni,  and  requeeted  the  jury  to  ro-cansider  their  verdict*    Th^  jury  acr        i^* 
cordtngiy  retired  for  that  purpose.    They  returned  to  Court  at  twelve  minutes 
to  four  o'clock  p.m.    The  foreman  stated  they  were  not  unanimous  in  their  ver-r  ^Y?BK^?nt 

diet  against  the  prisoners.    The  Court  requested  them  to  retire  again,  and  con-  ®^  R^^mAi* 
sider  their  verdict.    The  jury  returned  at  five  minutes  to  four,  and  the  foreman  ^\, 

stated  that  the  jury  by  a  majority  (the  number  being  three  to  two)  found  all  the  Maha^di^ 

accoaed  not  guilty  of  all  the  charges.''  5  Q^.  f^\. 

With  regard  to  the  verdict  against  Mahaddi  and  Panchoo,  the  Sesaioaft 
Judge  has  further  recorded  his  own  opinion  that  he  could  not  accept  that  verdiot» 
beea^  "  (i)  there  was  no  charge  against  them  under  this  section  (325),  and 
fti)  in  his  opinion  there  was  no  evidence  under  s.  325  against  them." 

An  appeal  has  been  made  by  Government  against  the  acquittal  of  Mahaddi 
and  Panchoo,  on  the  ground  that  the  Sessions  Judge  was  bound  to  accept  the 
unanimous  verdict  of  the  jury  finding  these  prisoners  guilty  under  s.  325,  Penal 
Code ;  that  he  was  not  competent  to  direct  them  to  re-consider  their  verdict ;  that 
that  verdict  wa^  z,  good  verdict,  although  the  offence  punishable  under  s.  325, 
Penal  Code,  did  not  form  the  subject  of  a  separate  charge ;  and  that  there  was 
evidence  on  which  the  jury  might  have  convicted  the  prisoners  under  s.  325, 
Indian  Penal  Code. 

After  hearing  the  Deputy  Legal  Remembrancer  for  Government  and  the 
pleader  of  the  prisoners,  as  well  as  Mr.  Reily  as  amicus  curice,  we  are  of  opinion 
that,  on  all  these  grounds,  the  Sessions  Judge  has  committed  an  error  of  law,  and       , 
ttal  the  unanimous  verdict  of  the  jury  convicting  Mahaddi  and  Panchoo  under 
8. 325,  Penal  Code,  should  have  been  received. 

In  our  opinion,  under  the  terms  of  s.  457  of  the  Code  of  Criminal  Proce- 
dure, it  was  competent  to  the  jury  to  return  a  verdict  of  guilty  only  under  s.  325, 
Penal  Code,  although  that  offence  did  not  form  the  subject  of  a  separate  charge, 
but  was  entered  in  a  charge  coupled  with  s.  1 49,  Penal  Code.  S.  457  of  the  Code 
of  Criminal  Procedure  enables  a  verdict  to  be  given  on  some  of  the  facts  which 
are  a  component  part  <^  the  original  charge,  provided  that  those  facts  constitute 
a  minor  offence.  Thus,  in  the  present  case,  the  prisoners  were  not  charged 
themselves  with  having  caused  the  grievous  hurt,  but  were  charged  with  being 
members  of  an  unlawful  assembly,  some  of  the  members  of  which,  in  prosecu- 
tion of  its  common  object,  caused  that  grievous  hurt.  The  verdict  of  the  jury 
was,  as  we  understand  it,  that  there  was  no  assembly,  but  that  the  grievous  nurt 
was  nevertheless  caused  by  these  two  prisoners.  S.  263  requires  that  "  the  jury 
shall  return  a  verdict  on  all  the  charges  on  which  the  accused  is  tried."  The 
requirements  of  the  law  are  satisfied  if,  in  returning  their  verdict,  a  jury  acting 
under  s.  457  returns  a  verdict  of  conviction  of  a  minor  offence  forming  part  of 
one  of  the  charges.  The  verdict  which  the  Sessions  Judge  refused  to  take  was 
in  our  opinion  a  good  and  legal  verdict. 

S.  263  declares  under  what  circumstances  a  Sessions  Judge  may  ''require 
a  jury  to  retire  for  further  consideration," — that  is  to  say,  when  "  the  jury  ar^ 
not  unanimous."  If  the  jury  are  unanimous,  the  verdict  must  be  received  un- 
ICK  it  is  contrary  to  law.  If  the  Sessions  Judge  disagrees  with  an  unanimou9 
^?enlict  which  is  not  contrary  to  law,  he  should  proceed  as  laid  down  in  para.  5, 
1. 263.  In  the  case  now  before  us  there  is  nothing  in  the  verdict  convicting  the 
pnacmers  under  s.  325,  Penal  Code,  which  is  contrary  to  law.  But,  as  Mr.  Keily 
very  properly  brings  to  our  notice,  the  Sessions  Judge  might  have  said  to  the 
juiy  that,  if  they  were  of  opinion  that  the  prisoners  could  be  convicted  only  under 
«.  325,  Penal  Code,  they  must  return  a  verdict  of  acquittal,  because  there  was 
fiP  k^  evidence  to  sustain  such  a  v^dict.   That  was  not  the  manner  In  whip^ 
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1880.        the  Sessions  Judge  treated  this  case  as  is  shown  from  the  extract  from  the  record 

• which  has  been  quoted,  but  even  under  such  circumsiAnces  the  Sessions  Judge 

GovBRNiia^iT  ^Q^|^J  ^ave  acted  contrary  to  law,  and  afforded  just  grounds  for  this  appeal,  be- 

op  Bengal    cause  there  is  legal  evidence  which,  if  believed,  would  have  been  sufficient  to  sus- 

^*  tain  the  verdict.    We  refer  more  particularly  to  the  statements  which  are  declared 

Mahaddi^    by  witnesses  to  have  been  made  by  the  wounded  man  that  his  injuries  were  caused 

5* Cat.  871.     by  these  two  prisoners.   These  injuries  have  caused  his  death,  and,  therefore,  his 

statements  were  legal  evidence  under  s.  32  of  the  Evidence  Act,  on  which  the 

jury  might  form  their  verdict. 

For  these  reasons,  we  direct  that  the  verdict  of  the  jury  acquitting  Mahaddi 
and  Panchoo  be  set  aside ;  that  in  its  place  the  unanimous  verdict  of  the  jury 
convicting  Mahaddi  and  Panchoo  under  s.  325,  Penal  Code,  be  entered  on  the 
record ;  and  we  do  accordingly  sentence  Mahaddi  and  Panchoo  to  seven  years' 
transportation. 

The  Sessions  Judge  will  issue  the  usual  warrants. 

Appeal  allowed. 


Before  Mr,  Justice  Morris  and  Mr,  Justice  Prinsep, 

1880.  In  the  matter  of  the  Petition  of  CHUNDERNATH  SEN.t 

^^  Obstruction — Pathway — Order  of  Magistrate — Functions  of  Jury — Procedure  to 

5  Cal.  875,  ^*  observed  by  Magistrate — Code  of  Criminal  Procedure  (Act  X,  of  i8y2j,  ss, 

52/,  523f  53^' 

Before  a  Magistrate  can  make  an  order  under  s.  521  of  the  Code  of  Criminal  Proce* 
dure  to  remove  an  obstruction  from  a  path  alleged  to  be  a  public  thoroughfare,  he  must 
first,  in  a  proceeding  held  under  s.  532,  have  come  to  the  conclusion  that  the  path  is  open 
to  the  use  of  the  public. 

The  only  functions  which  a  jury  appointed  under  s.  523  can  exercise,  are  to  consider 
whether  the  order  made  by  the  Magistrate  under  s.  521  is  reasonable  and  proper,  it  being 
no  part  of  their  duty  to  determine  the  rights  of  parties  in  property. 

Held,  therefore,  that,  where  a  Magistrate,  through  a  mistaken  view  of  the  law,  order- 
ed the  removal  of  an  obstruction  on  a  pathway  under  s.  521,  and  had  further  submitted  this 
order  to  the  consideration  of  a  jury  appointed  under  s.  523,  before  he  had  himself  come  to 
a  conclusion  whether  such  pathway  was  a  public  thoroughfare,  the  only  course  left  open  to 
him  under  such  circumstances  was  to  stay  all  proceedings  initiated  under  s.  521,  and  take 
action  under  s.  532. 

Baboo  Bhoobun  Mohun  Dass  for  the  petitioner. 

Baboo  Srinath  Banerjee  and  Hurry  Mohun  Chuckerbutty  contra. 

The  facts  of  this  case  appear  sufficiently  in  the  judgment  of  the  Court 
{Morris  and  Prinsep^  J  J.),  which  was  delivered  by 

Morris,  J. — This  matter^has  arisen  from  a  complaint  made  on  15th  Feb- 
ruary 1879  regarding  an  obstruction  to  a  public  thoroughfare. 

It  appears  that,  a  few  months  before  this  complaint  was  made,  proceedings 
bad  been  taken  under  s.  521  of  the  Code  of  Criminal  Procedure,  regarding  an 
obstruction  to  another  portion  of  the  same  road,  and  the  matter  had  been  re- 
ferred to  a  jury  under  s.  523.  The  report  of  the  jury  was  not  unanimous,  but 
the  Magistrate,  on  6th  February  1879,  accepted  the  opinion  of  the  majority, 
declaring  that  the  road  was  private,  and  not  public. 

»  Criminal  Motion,  No.  82  of  1880,  against  the  order  of  Baboo  Trailakya  Nath  Sen, 
Deputy  Magistrate  of  Moonsheegunge  (in  the  District  of  Dacca),  dated  the  12th  July  18^. 
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The  Magistrate,  apparently  wiihout  the  consent  of  either  side,  directed  the        1880. 
same  jury  10  report  on  the  second  matter.     Shortly  after,  one  of  the  contending 
parties  objected  to  one  of  the  jurymen,  who  had  been  appointed  by  the  Magis- 
trate, on  the  ground  that  he  had  decided  ihe  matter  against  him  in  the  first  case 


In  THE 
MATTER  OF 

Without  giving  notice  to  the  other  party,  the  Magistrate  allowed  this  objection,  '''"^  Petition 
and  appointed  another  juryman  in  the  place  of  his  first  nominee.      The  effect  o^  Chunder- 
of  this  was  to  turn  the  majority  to  the  other  side,  and  to  cause  the  report  to  be    nath  Sen, 
made  in  favour  of  the  objector,  that  the  road  was  public  and  not  private,  sCal-  875. 

We  are  of  opinion  that  the  Magistrate  should  not,  at  the  instance  of  one 
party,  and  behind  the  back  of  the  other  party,  have  cancelled  the  appointment 
of  one  of  the  jurors,  even  though  such  juror  was  his  own  nominee.  Ir  the  ob- 
jection taken  was  good,  it  was  equally  applicable  to  all  the  jurymen  who  had 
previously  committed  themselves  to  an  opinion  in  the  first  case. 

It  is  unnecessary,  however,  to  notice  this  further,  because  it  is  clear  to  us 
that  the  entire  proceedings  have  been  taken  under  a  mistaken  view  of  the  law 
regarding  the  respective  functions  of  a  Magistrate  and  a  jury  under  Ch.  XXXIX. 
of  the  Code  of  Criminal  Procedure. 

In  order  to  give  a  Magistrate  jurisdiction  to  direct  the  removal  of  an  un- 
lawful obstruction  from  a  thoroughfare  or  public  place,  it  must  be  first  found  that 
the  place  so  obstructed  is  a  thoroughfare  or  public  place.  If  this  be  disputed 
by  the  party  on  whom  the  notice  to  remove  the  obstruction  has  been  served,  the 
Magistrate  should  not  refer  the  decision  of  this  matter  under  s.  523  to  a  jury. 
The  duty  of  a  jury  is  declared  by  that  section  to  be  to  try  whether  the  Magistrate's 
order  to  remove  the  obstruction  is  reasonable  and  proper ,  not  whether  the  way  or 
place  obstructed  is  public  or  private  property.  Until  this  matter  has  been  decided 
by  the  Magistrate  under  s.  532  of  the  Code  of  Criminal  Procedure  or  by  a  Civil 
Owrt,  the  order  under  s.  521  should  not  be  carried  out  or  referred  to  a  jury,  but 
sfaoald  be  stayed. 

If,  however,  a  Magistrate,  under  a  mistaken  view  of  the  law,  and  in  spite 
of  the  objection  raising  the  question  of  the  right  of  way,  should  appoint  a  jury, 
then,  as  pointed  out  by  Mr.  Justice  Phear  in  the  case  of  Roy  Omesh  Chunder 
^n}  the  order  of  the  Magistrate  to  remove  the  obstruction  complained  of  could 
not  be  decided  by  such  jury  to  be  reasonable  and  proper,  because  at  the  outset 
of  their  enquiry  they  would  be  met  by  the  bond-fide  objection  that  the  road  was 
private  and  not  public  property.  In  such  a  case  they  could  only  submit  a  re- 
pon  to  this  effect  to  the  Magistrate,  it  being  no  part  of  their  duty  to  determine 
the  rights  of  parties  in  property.  The  Magistrate  ought  then  either  to  refer  the 
party  complaining  to  the  Civil  Court,  or  in  the  exercise  of  his  discretion  inquire 
into  ihe  matter  as  provided  by  s,  532. 

We  may  refer,  in  support  of  this  view  of  the  law,  to  the  following  cases  : — 
In  re  Becharam  Bhuttacharjee?  decided  by  Loch  and  Mookerjee,  JJ. ;  Roy 
Omesk  Chunder  Sen  v.  Ichanath  Mozumdar\^  Petamber  Jugis,  Nasaruddy^ 
decided  by  Glover  and  R.  C.  Mitter,  J  J. ;  and  to  some  proceedings  of  the  Madras 
High  Court,  pp.  304  and  305,  published  by  Mr.  Weir,  in  his  Collection  of  the 
Orders  of  that  Court. 

We,  therefore,  set  aside  the  order  of  the  12th  April,  and  direct  that,  if  the 
Magistrate  finds  it  necessary  to  take  further  action,  he  do  proceed  in  the  man- 
ner now  indicated. 

Order  set  aside, 

"  31  W.  R.,  Or.,  64  »  15  W.  R.,  Or.,  67. 

»asW.R.,Cr.,4. 
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FUtL  BENCH. 

Befori  Sir  Richard  Garth,  Kt„  Chief  Justice,  Mr.  Justice  Jackson,  Mr.  Jus- 
tice  Pontifex,  Mr,  Justice  Morris,  and  Mr,  Justice  Mitter, 

1880.  Thb  empress  V,  ANUNTRAlM  SINGH  and  others.i 

Confession — Code  of  Criminal  Procedure  (Act  X,  of  i8y2),  ss.  122,  ig^t  346. 

A  confession  recorded  by  a  Magistrate,  who  afterwards  conducts  the  enquiry  preli* 
mioary  to  committal,  and  has  jurisdiction  to  do  so,  is  to  be  treated  as  an  examination  under 
s.  193  of  the  Criminal  Procedure  Code,  and  not  as  a  confession  recorded  under  s.  132, 
notwithstanding  that  the  prisoner  may  have  been  brought  before  the  Magistrate  before 
the  conclusion  of  the  police-investigation.  To  such  a  confession,  consequently,  the  pro- 
visions of  the  last  paragraph  of  s.  346  apply. 

S.  122  of  the  Criminal  Procedure  Code  contemplates  and  provides  for  cases  in  which 
confessions  are  recorded  by  a  Magistrate  other  than  the  Magistrate  by  whom  the  case  is 
enquired  Into  or  tried. 

Thf  Smpres^  v.  Mannp9  Tamoole^  distinguished. 

This  was  a  reference  made  by  Mr.  Justice  Jackson  and  Mr.  Juatico  T<Hlen« 
ham  to  a  Full  Bench,    The  order  of  reference  was  as  follows  : — 

''  One  Anuntram,  with  a  woman  named  Tophia  Bewah  and  others,  were 
charged  with  a  most  brutal  and  atrocious  murder,  and  were  tried  by  the  Court 
of  Session  of  Cuttack.  Anuntram  and  Tophia  were  convicted  and  sentenced 
to  death,  and  their  case  is  now  before  us.  A  third  person,  named  Dariah  Singh, 
was  also  convicted,  and  was  sentenced  to  transportation  for  life,  and  he  has 
appealed. 

'*  The  evidence  for  the  prosecution  was  scanty,  and  was  not  of  very  good 
quality;  and  part  of  it  consisted  of  two  confessions  made  by  the  prisoners  Tophia 
and  Dariah,  and  recorded  by  the  Joint-Magistrate,  whoafterwards  committed  all 
the  prisoners  for  trial.  Upon  these  confessions  being  tendered  in  evidence  at 
the  trial,  it  was  objected  on  the  part  of  the  accused  that  they  were  not  admissi- 
ble, inasmuch  as  the  Magistrate  had  omitted  to  annex  to  them  the  certificate 
prescribed  by  s.  346,  and  also  that  they  had  not  the  signatures  or  marks  of  the 
accused.  The  form  of  certificate  required  by  s.  122  had  been  appended  by  thft 
Magistrate,  not  to  the  vernacular  record  of  the  prisoner's  statement,  but  to  the 
note  of  it,  which  he  took  simultaneously  in  English.  It  was  also  contended  that 
the  prosecution  was  not  at  liberty,  under  s.  346,  to  take  evidence  to  prove  that  the 
prisoners  had  duly  made  the  statement  recorded,  because  it  was  said  that  thisexa* 
mination,  being  taken  under  s.  1 22,  had  not  been  taken  in  a  preliminary  enquiry. 
It  was  urged  that  the  Joint-Magistrate  had  not,  up  to  that  time,  got  the  case  pro- 
perly before  him  upon  his  own  file,  and  that  he  himself  had  given  the  strongest 
possible  proof  of  the  nature  of  his  proceeding  by  noting  the  confessions  in  the 
case  of  both  prisoners  as  having  been  taken  under  s.  122.  The  Sessions  Judge, 
however,  for  the  reasons  stated  in  his  judgment,  came  to  the  conclusion  that, 
notwithstanding  the  use  of  the  words  * s.  1 22 '  by  the  Joint-Magistrate,  they  were 
really  examinations  recorded  under  s.  316,  and  therefore  he  allowed  evidence 
to  be  given,  showing  that  the  prisoners  had  duly  made  the  statements.  The 
Sessions  Judge  arrives  at  the  conclusion  not  without  some  hesitation,  and  he 
refers  to  the  cases  of  Reg.  v.  Bai  Ratan^  and  The  Empress  v.  Mannoo  Tamof- 

^  Criminal  Reference  to  a  Full  Bench,  No.  8  of  1880,  on  Criminal  Appeals,  Nos.  ia6 
and  127  of  1880,  against  the  order  of  A.  W.  Cochran,  Officiating  Sessions  Judge  of  Cut- 
tack, dated  the  28th  January  1880. 

«  I.  L.  R.,  4  Cal.  696. 

'  10  Bom.  H.  C.  Rep.  126. 
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^}    Since  tben  there  has  been  another  decision  by  Wilson  and  Tottenham, 
JJ, — In  the  maiier  of  Behari  Hajdi^ — in  which  the  same  point  has  been  con-  * 
sidered. 

"In  regard  to  the  case  of  The  Empress  v.  Mannoo  Tamoolee^*  we  entirely 
toncoT  in  the  ruling  of  the  learned  Judges.    There  the  confession  was  recorded 
ttoder  s,  122  before  a  Magistrate,  who,  at  the  time  when  he  recorded  it,  had  no 
jurisdiction  over  the  case.    In  the  present  instance  the  facts  were  different,  inas- 
much alfe  the  Magistrate  who  recoitled  the  confessions  had  jurisdiction,  and  did 
hhnself  conduct  the  enquiry  from  first  to  last,  and  eventually  committed  the 
accused  to  the  Session.    The  questions  which  appear  to  us  material,  and  which 
are  of  very  great  importance,  are :  firstly ^ — Is  not  a  confession,  recorded  by  a 
Magistrate  having  jurisdiction,  to  be  treated  as  an  e^camination  under  s.  193, 
ikotwithsunding  that  the  prisoner  or  prisoners  may  have  been  brought  before 
the  Magistrate  before  the  conclusion  of  the  police^investigation?  and  secondly, — 
Is  the  examination  to  be  excluded  by  reason  of  the  absence  of  a  certificate,  that  it 
contains  accurately  the  whole  of  the  statement  made  by  the  accused  person,  al^- 
though  the  certificate  required  by  s.  122  is  forthcoming,  and  although  the  pri- 
acmer  himself  admits  that  the  examination  does  contain  the  whole  of  his  state- 
ment? We  think  these  questions  to  be  of  such  difficulty  and  importance  that  they 
ought  to  be  decided  by  a  Full  Bench  of  this  Court,  and  we  refer  the  case  accord- 
ingly. 

"We  observe  that  the  subject  has  also  been  considered  in  a  still  more  re- 
cent case*  by  Morris  and  Prinsep,  JJ.,  whose  judgment  commends  itself  to 
our  approval." 

No  onj|  appeared  to  argue  the  points  referred. 

The  opmton  of  the  Full  Bench  was  as  follows:— 

In  the  particular  case  out  of  which  this  reference  arises,  the  prisoners, 
Tophia  and  l)ariah,  were  arrested  by  the  police,  and  forwarded  under  custody 
to  the  Magistrate  having  jurisdiction,  and  made  each  a  confession  to  him  be- 
fore the  police-investigation  was  concluded  (or  at  least  before  the  report  of  the 
^Ike-investigation  was  submitted).  The  Magistrate,  who  recorded  their  con- 
fessions, was  the  Magistrate  who  conducted  the  preliminary  enquiry,  and  com- 
mitted them  for  trial  to  the  Court  of  Session.  And  not  only  had  this  officer 
jiirifldiction  to  make  the  enquiry  preliminary  to  commitment,  but  he  had  also 
the  power  to  determine  what  Magistrate  should  conduct  the  enquiry.  The  Ses- 
•10118  Judge  finds  that,  "  when  the  prisoners  were  sent  up  before  him  on  the 
17th,  he  had  resolved  to  take  up  the  preliminary  enquiry  himself,"  as  indeed 
his  duty  required  ;  but  that  the  formal  order  to  that  effect  was  not  made  till  a 
few  days  later.  The  prisoners,  as  the  Judge  also  points  out,  ceased  to  be  in 
to  bands  of  the  police  from  the  time  that  they  were  brought  before  the  Magis- 
tnte.  Their  confessions  were  recorded,  and  they  were  ordered  to  be  placed  In 
hajiit,  and  thereafter  the  preliminary  enquiry,  as  it  affected  them,  was  carried 
on,  and  the  police-investigation  was  at  an  end. 

Under  these  circumstances,  we  are  of  opinion  that  the  confessions  of  these 
two  prisoners  must  be  regarded  as  having  been  made  in  the  course  of  a  pre- 
titeieary  enquiry,  and  not  under  s.  122,  Code  of  Criminal  Procedure ;  and  that, 
eenieqaently,  the  provisions  of  the  last  paragraph  of  s.  346  apply. 

»  I.  L.  R.,  4  Cal.  696. 

*  5  C.  L.  R.  239. 

'  KrUhno  Monee  v.  The  £fnpr^ss,  t5  C.  L.  R.  289. 


tS6o. 


Empress 

9. 
Anuntram 

SiNfiH, 

5  Cal*  954. 
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tSSo. 


Empress 

•V. 
Anuntram 

Singh, 
5  Cal.  954. 


S.  122  contemplates  and  provides  for  cases  in  which  confessions  are  re- 
•  corded  by  a  Magistrate  other  than  the  Magistrate  by  whom  the  case  is  enquired 
into  or  tried.  When,  therefore,  as  here,  the  Magistrate,  who  recorded  their  con- 
fessions, was  the  Magistrate  who  conducted  the  enquiry  preliminaiy  to  com- 
mittal, and  had  jurisdiction  so  to  do,  such  confessions  cannot  be  treated  as  taken 
under  s.  122  ;  nor  can  the  circumstance  of  the  Magistrate  having  noted  at  the 
head  of  the  confessions  that  they  were  recorded  under  s.  122  affect  the  matter. 
The  case  of  The  Empress  v.  Mannoo  Tamoolee^  does  not  conflict  with  this 
view;  for  though  the  Magistrate  who  recorded  the  confession  in  that  case  sub- 
sequently conducted  the  preliminary  enquiry,  and  committed  the  prisoner  for 
trial,  yet,  at  the  time  of  recording  his  confession,  he  was  outside  the  limits  of 
his  jurisdiction,  and  had  no  power  to  take  up  the  preliminary  enquiry. 

It  seems  to  us,  therefore,  that  the  first  question  of  reference,  viz,,  whether 
a  confession  recorded  by  a  Magistrate  having  jurisdiction  is  to  be  treated  as 
an  examination  under  s.  193,  notwithstanding  that  the  prisoner  or  prisoners 
may  have  been  brought  before  the  Magistrate  before  the  conclusion  of  the 
police-investigation,  should  be  answered  in  the  affirmative. 

Holding  this  view,  the  second  question  of  reference  does  not  arise,  and 
need  not  be  dealt  with. 


1880. 
May  /J. 

5  Cal.  958- 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  White  and  Mr,  Justice  Maclean. 

NOSHAI  MISTRI  and  RAM  CHUNDER  HALDAR  v.  The  EMPRESS.* 

_  Confession — Criminal  Procedure  Code  (Act  X,  of  iSyjJt  ss.  122  &  J4& — Evidence 

ActCI.ofj872j,s,33. 

When  a  confession  is  made  to  a  Magistrate  by  an  accused  person  during  an  enquiry 
held  previously  to  the  case  being  taken  up  by  the  committing  officer,  and  by  an  officer  act- 
ing merely  as  a  recording  officer,  it  must  be  recorded  in  strict  accordance  with  the  provi- 
sions of  ss.  122  and  346  of  the  Code  of  Criminal  Procedure.  If  the  provisions  of  these  sec- 
tions have  not  been  fully  complied  with  by  the  recording  officer,  the  Court  of  Session  can- 
not take  evidence  that  the  accused  person  duly  made  the  statement  recorded  ;  and  a  Court  of 
Session  is  not  at  liberty  to  treat  a  deposition  sent  up  with  the  record  and  made  by  the  re- 
cording officer  before  the  committing  officer  to  the  effect  that  the  accused  person  did  in 
fact  duly  make  before  him  the  statement  recorded  as  evidence  of  that  fact.  In  such  a  case 
the  recording  officer  must  himself  be  called  and  examined  by  the  Court  of  Session,  except 
in  cases  in  which  the  presence  of  the  recording  officer  cannot  be  obtained  without  an 
amount  of  delay  or  expense  which,  under  the  circumstances  of  the  case,  the  Court  of  Ses- 
sion considers  unreasonable. 

The  two  appellants  in  this  case  had,  with  several  others,  been  arrested  on 
a  charge  of  dacoity.  The  Magistrate  of  the  district  had,  apparently  under  s. 
115  of  the  Criminal  Procedure  Code,  directed  a  preliminary  enquiry  to  be  held 
before  a  Deputy  Magistrate.  The  Deputy  Magistrate,  besides  examining  the 
witnesses  brought  before  him  on  behalf  of  the  prosecution,  also  examined  the 
appellants,  and  took  down  and  recorded  their  siaiemenis,  which  amounted  in 
each  instance  to  confessions  of  guilt.  He  omitted,  however,  to  certify,  as  re- 
quired by  ss.  122  and  346  of  the  Criminal  Procedure  Code,  that  the  examina- 
tion had  been  taken  in  his  presence  and  in  his  hearing,  and  that  the  record  of 
it  contained  accurately  the  whole  of  the  statement  made  by  the  accused,  and 

'  I.  L.  R.,  4  Cal.  696. 

*  Criminal  Appeal,  No.  718  of  i^yg.  against  the  order  of  A,  C.  Brett,  Esj.,  Sessions 
}\i6gp  of  Jessore,  dated  the  1st  October  1879. 
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that  he  believed  the  confessions  to  have  been  made  voluntarily.  The  case  was 
afterwards  transferred  to  the  Joint-Magistrate,  by  whom  the  prisoners  were  even- 
tually committed  for  trial  to  the  Session.  The  Joint-Magistrate  noticing  that 
the  provisions  of  ss.  222  and  346  had  not  been  duly  complied  with,  to  remedy 
this  defect,  himself  called  and  examined  the  Deputy  Magistrate,  and,  after  tak- 
bg  his  deposition,  attached  it  to  the  record,  and  sent  it  \ip  with  the  other  de- 
positions to  the  Sessions  Court.  The  Sessions  Court  treated  the  deposition  of 
the  Deputy  Magistrate  as  suflScient  evidence  that  the  confessions  of  the  appel- 
lants had  been  duly  taken  and  recorded,  and  accordingly  convicted  both  the 
appellants  upon  their  own  confessions. 

From  this  order  the  appellants  appealed  to  the  High  Court,  on  the 
grounds — 

/J/. — ^That  the  deposition  of  the  Deputy  Magistrate  ought  not,  under  s.  33 
ol  Act  I.  of  1872,  to  have  been  received  in  evidence,  it  not  appearing  that  his 
presence  might  not  have  been  obtainable  without  unreasonable  delay  or  ex- 
pense; and 

and, — ^That,  without  the  deposition  properly  admitted,  or  the  evidence  of 
the  Deputy  Magistrate,  the  confessions  of  the  appellants  ought  not  to  have  been 
received  in  evidence. 

Both  the  appellants  and  the  Crown  were  unrepresented. 

The  judgment  of  the  Court  (White  and  Maclean,  JJ.)  was  delivered  by 

Whtti,  J. — We  have  now  considered  the  cases  of  the  prisoners  Noshai 
Mistri  and  Ram  Chunder  Haldar  with  reference  to  the  ruling  of  the  Full  Bench 
in  the  case  of  Anuntram  Singh}  and  are  of  opinion  that  the  ruling  in  question 
has  no  application  in  the  present  case,  but  that  the  confessions  are  inadmissible 
fcr  the  following  reasons  : — 

They  were,  in  our  opinion,  confessions  recorded  under  s.  122  of  the  Code, 
ind  arc  defective  from  the  omission  of  the  Deputy  Magistrate  to  record  the  cer- 
tificate required  by  s.  346,  Criminal  Procedure  Code,  and  the  defect  cannot  be 
cored  by  taking  evidence  under  the  last  clause  of  s.  346. 

Independently  of  this  objection,  we  think  that,  even  if  the  defect  could  have 
been  cured  by  taking  evidence  under  that  section,  the*  Sessions  Judge  had  no 
evidence  on  the  point  before  him  on  which  he  could  act,  for  the  last  clause  of 
1.346  directs  that  the  Court  of  Session  shall  take  the  evidence.  In  this  case, 
the  committing  Magistrate  took  the  deposition  of  the  recording  Magistrate,  which 
he  appears  to  have  had  no  authority  to  do.  Furthermore,  we  think  that,  if  the 
committing  Magistrate  had  power  to  take  the  recording  Magistrate's  evidence, 
the  Sessions  Judge  has  not  shown  that  that  Magistrate's  deposition  was  properly 
admitted  under  the  provisions  of  the  33rd  section  of  the  Evidence  Act,  1872. 
There  is  nothing  on  the  record  to  show  that  the  presence  of  the  recording  Ma- 
turate could  not  have  been  obtained  without  an  amount  of  delay  or  expense 
vbdi,  in  the  opinion  of  the  Court,  was  unreasonable. 

We  accordingly  set  aside  the  conviction  and  sentence,  and  direct  the  dis- 
^ttrge  oi  the  appellants  Noshai  Mistri  and  Ram  Chunder  Haldar. 

Conviction  set  aside. 


1880. 


Noshai 
Mistri  and 

Ram 

Chundir 

Haldar 

V. 

Empress, 
5  Cat.  953. 


1  Ante^  p.  246. 


I.  L.  R.,  Gal.  32. 
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VOLUME  VI. 


APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Pontifex  and  Mr.  Jmtict  McDonelL 
The  empress  v.  KALA  CHAND  DASS  and  othirs.^  1880. 


Criminal  Procedure  Code  (Act  X.  of  iS>j2),  ss.  ^os,  50^— Z>e^XfV  of  Cash  in  lieu 


Aprilaz, 


of  Security  Bond  for  Good  Behaviour,  6  QeL  14. 

The  powers  given  by  ss.  505  and  506  of  Act  X.  of  1873  should  be  exercised  with  ex« 
titme  discretion ;  the  former  of  these  sections  is  not  intended  to  apply  to  persons  of  "  by 
BO  means  a  reputable  character." 

Ao  order  requiring  persons  to  deposit  cash  in  lieu  of  entering  into  a  bond  as  security 
for  their  future  good  Mnaviour  is  bad  in  law. 

This  was  a  reference  under  s.  296  of  Act  X.  of  1873  made  to  the  High 
CoQit  by  /.  Smithy  Esq.,  th£  Sessions  Jadge  of  Burrisal. 

The  accused  persons  were  charged  under  s.  505  of  the  Criminal  Procedure 
Code  with  being  persons^  of  notoriously  bad  livelihood,  and  the  Magistrate  of 
the  District,  after  holding  a  local  enquiry,  at  which  he  examined  witnesses  for 
tbe  prosecution  and  defence,  found  the  charge  established,  and  passed  die 
following  order:  "  That  the  prisoners  Kala  Chand,  Ram  Sagar,  Nobin  Holdar, 
Ram  Kumar  Doss,  Poddo  Lochun,  Raj  Coomar  Deb,  find  two  sureties  in  Rs. 
500  each  for  their  good  behaviour  for  one  year,  under  s.  505  of  the  Criminal 
Procednre  Code.  They  are  also  required  to  furnish  their  own  recognizances — 
tbe  amount  to  be  deposited  in  cash ;  Kala  Chand,  Ram  Sagar,  and  Ram  Kumar 
Deb,  for  Rs.  1,000  each ;  Raj  Coomar  Deb  and  Ram  Kumar  Doss  for  Rs.  500 
each;  and  Nobin  Holdar  and  Poddo  Lochun  for  Rs.  250  each.  In  default  of 
compliance  with  this  order,  they  will,  under  s.  510,  undergo  rigorous  imprison- 
n»em  for  the  period  mentioned." 

The  Sessions  Judge,  being  of  opinion  that  the  portion  of  the  order  requir- 
ing the  accused  to  deposit  cash  in  lieu  of  a  bond  for  good  behaviour  was  bad 
in  law,  referred  the  matter  to  the  High  Court. 

No  one  appeared  for  either  side  at  the  hearing. 

The  judgment  of  the  Court  {Pontifex  and  McDonelly  JJ.)  was  delivered  by 

PoNTinx,  T. — ^We  agree  with  the  Sessions  Judge  in  this  case  that  the  order 
passed  by  the  Magistrate,  requiring  the  accused  persons  to  deposit  cash  In 
lien  of  talung  a  bond  for  good  behaviour,  ought  to  be  set  aside  as  bad. 

No  doubt,  defendant  No.  5  is,  on  his  admission,  as  stated  by  the  Magis- 
trate, bat  which  really  is  not  borne  out  by  the  record,  a  by  no  means  reputable 
character.  But  in  my  opinion  s.  505  is  not  intended  to  apply  to  a  person  of 
SQch  character  and  repuution,  and  the  Magistrate  had  no  jurisdiction  to  deal 
*i^  iiim  under  that  section.  And,  speaking  generally,  the  order  passed  by 
^  Magistrate  seems  to  me  preposterous.  The  seven  defendants  are  each  re- 
<)Qired  to  find  two  sureties  to  the  amount  of  Rs.  500  each ;  three  of  the  defend- 

^  Criminal  References,  Nos.  44, 45,  and  47  of  1879,  by  J,  Smith,  Esq,,  Sessions  Judge 
«  Bvmal,  dated  i5tb  March  1880,  on  an  order  passed  by  the  District  Magistrate  of  that 
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x88o.  ants  are  required  to  deposit  id  ca«h  Rs.  1  vbOo  #a^h ;  tWo  of  them  Rs.  500  each ; 
and  the  remaining  two  Rs.  2$o  each,  ahd  iri  dfefkult  to  have  rigorous  imprison- 
ment for  one  year. 

KalaChand         ^'\i^  respect  to  the  deposit,  we  agree  with  the  Judge  that  the  order  is 

Dass,        ill^fi^J- 
6  Cal.  14.  With  r^peet  t6  the  Sureties  it  Is  prohibitive,  for  if  is  icarceljr  likely  that 

fourteen  sureties  in  Rs.  500  each  would  be  forthcoming  in  a  place  like  Bhao- 
kalty.  My  owft  experience  in  Cilctitta  has  shown  liie  that  rest)edtable  peqple 
in  Calcutta,  who  have  to  provide  sureties  upon  grant  of  letters  of  administra- 
tion, have  to  pay  heavy  sums  to  the  sureties;  and  I  can  only  suppose  that  it 
would  be  greatly  more  expensive  for  reputed  budmashes  to  provide  sureties  for 
th^if  ^66(1  behaviour,  So  that  it  corned  to  this,  that  the  requirement  of  two 
sureties  to  the  amount  of  Rs.  500  each  for  each  of  the  defendants  will  in  effect 
be  inflicting  a  heavy  pecuniary  fine  upon  them  in  a  case  only  of  suspicion  and 
reputation. 

Moreover,  if  these  cases  lire  to  be  approaqhed  in  the  spirit  with  which  the 
present  has  been  decided,  to  become  siirety  tor  a  budmash,  will  of  itself  be 
sufficient  evidence  to  convict  the  surety  of  being  himself  a  budmash. 

Surely  the  ptitting  in  force  of  these  very  stringent  sections  should  be  ex- 
^rci$ed  only  with  extreme  discretion.  In  the  present  case  the  Magistrate  points 
put  incidentally  the  far  more  proper  means  of  prevention.  In  the  village  in 
question  he  says :  "  So  bad  indeed,  a  few  months  back,  had  things  become, 
that  it  was  considered  necessary  to  station  two  constables,  who  still  remain 

there 'the  accused  are  well  known  to  have  been  in  the  habit  of  mov- 

\ng  about  the  khals  at  night  ih  long  canoes  driven  by  paddles,  whilst  thefts 
were  of  frequent  occurrence.  This  of  course  was  before  the  arrival  of  the 
police^  whose  removal  would  simply  be  the  signal  for  a  return  to  the  old  state  of 
thtngsr 

We  quash  the  order  of  the  Magistrate  directing  the  defendants  to  deoosit 
cash  and  to  provide  sureties,  and  in  lieu  thereof  we  direct  the  defendants  Nos. 
ij  2,  3,  4^  6,  and  7,  but  not  defendant  No.  5,  to  enter  into  bonds  for  their  good 

SeMVibuf  ih  the  amounts  which  they  were  directed  to  deposit  in  cash.  All  the 
efeildints  will  be  inimediately  released  from  the  rigorous  imprisonment  which, 
it  appears,  they  are  now  undergoing  for  default  in  providing  sureties  and  de- 
positing cash. 

Ofidir  tit  dsiie. 


APPELLATE  CRmiKAL. 
Before  Mr,  Justice  Morris  and  Mr,  Justice  Prinsep, 
1880.  Th»  EMPRESS  V.  BUTOKRISTO  DASS  and  anothbr.^ 

'^^^'         Conduct  of  Prosecution  by  Advocate  or  Attorney — Permission  by  Magistrate*^ 


6  Cal.  59.  Presidency  Magistrates'  Act  (IV,  of  iBjt),  s,  T2p 

With  the  eziQci^tioA  of  the  Advocate-General,  Standing  Counsel,  Government  Soli- 
citor, or  other  officer  generally  or  specially  empowered  by  the  Local  Grovemment  in  that 
behaU,  no  person,  whether  counsel  or  attorney,  can  claim  the  right  to  Conduct  the  prose* 
cotton  of  any  criminal  case  without  the  permission  of  the  Presidency  Magistrate. 


»  ttimihal  keffefertcJsi,  No.  9S  of  1880,  made  by  F,  y.  Marsden,  Esq.,  Cfcfef  Preritfea' 
cy  Magistrate  of  Calcutta,  dated  the  26th  April  1880. 
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Tnt  foJlowhig  tettet  of  ttkittict  titider  9. 2  Ad  of  Adt  IV.  rf  1 877  (The  Pf ck        1  wik 
ndencj  Magistntes'  Act)  ^t&s  sent  by  the  Chief  Presidency  Magistrate,  with  the 
object  of  eliciting  an  expreMiott  of  opinion  from  the  High  Court  on  the  qne^- 
ti6n  therein  asked  :-— 

•*  I  have  the  honour,  under  s.  240  of  Act  IV.  of  1877,  to  refer,  for  the  opi-        jj^^^ 
nion  of  the  High  Court,  the  following  question  : —  ^ OdLstK 

''  Under  s.  129^  Presidency  Magistrates'  Act,  aie  counsel  or  attorneys  en^ 
tilled,  As  a  right,  to  prosecute  cases  in  the  Presidency  Magistrates'  Court,  or 
ocast  Ibey  obtain  the  sanction  of  the  Magistrate  to  do  so  ?" 

The  opinion  of  the  Court  {Morris  and  PritMp,  JJ.)  was  as  follows  :— 

MoEKis,  J. — In  our  opinion,  under  s.  129  of  the  Presidency  Magistrates' 
Act,  with  the  exception  of  the  Advocate-General,  Standing  Counsel,  Govern- 
ment Solicitor,  or  other  officer  generally  or  specially  empowered  by  the  Local 
Government  in  that  behalf,  no  person,  whether  counsel  or  attorney,  can  claim 
the  right  to  conduct  the  prosecution  of  any  criminal  cade  without  the  permis- 
aon  cl  the  Presidency  Magistrate. 


APPELLATE  CRIMINAL. 

Sefore  Mr.  Justice  Jackson  and  Mr.  Justice  Tottenham. 

Im  the  mattkr  of  t*hk  Petition  of  Qmmos  and  another.^  iSSo. 

The  empress  v.  ALLEN  and  others.  June  is. 

Privilege — Waiver — European  British  Subject^— Criminal  Procedure  Code  (Act  X,  ^' 

of  i8';2}f  ss.  82  and  64. 

S,  S4  of  the  Criminal  Procedure  Code  must  l>e  construed  strictly  with  s.  72^  and  before 
a  European  British  subject  call  be  considered  to  have  waived  the  privilege  conferred  upon 
koD  bj  s.  72,  it  must  appear  that  his  rights  under  that  Section  have  been  distinctly  made 
k&ovd  to  him,  and  that  he  must  have  bsen  enabled  to  exercise  his  ch6ice  and  judgment 
vbedier  he  would  or  would  net  daim  those  rights. 

The  provisions  of  s.  73  of  the  Code  of  Criminal  Procedure,  relating  to  the  kind  of  Court 
iHM  ^lall  have  jurisdiction  and  shall  not  have  jurisdiction  to  enquire  into  a  complaint 
or  try  a  charge  agmiast  a  European  British  subject,  constitute  a  privilege — that  is  to  say, 
tkey  are  not  so  much  words  taking  away  jurisdiction  entirely,  as  words  which  confer  on 
the  British  sifbject  a  right  to  be  tried  by  a  certain  class  of  Magistrates  and  by  no  others, 
which  ri^t  the  Code  enables  him  to  give  up. 

No  person  can  by  waiver  or  consent  enable  a  Magistrate  or  a  Judge  to  try  a  case  which 
be  b  disqualified  to  try  by  some  cifcumstance  not  personal  to  the  accused. 

The  Queen  v.  Bholanath  Sen'  distinguished. 

The  waiver  of  privil^e  spoken  of  in  s.  84  must  be  an  absolute  givine  up  of  all  the 
rij^ts,  with  reference  to  Ch.  VII.  of  the  Code  of  Crimitial  Procedure,  which  a  European 
Bntiah  subject  has  {  and  the  words  '  dealt  with  as  such  before  the  Magistrate '  mean  every- 
tUng  centatned  in  the  chapter — that  is  to  say,  the  tribunal  having  cognizance  of  the  case, 
the  procedure,  and  also  the  punishment  to  which  the  accused  would  be  liable. 

The  facts  of  this  case  were  as  follows :  Quiros  and  Maanders  and  several 
odMis,  all  Earopean  British  subjects,  were,  on  the  i8th  May  1880,  charged  with 
nodngand  violence  before  an  Assistant  Magistrate  vested  with  the  powers  of  a 
Itagi^rate  of  the  second  class  only.    The  Assistant  Magistrate  was  aware  that, 

'Criminal  Motion,  No.  1 16  of  1880,  against  the  order  of  Charles  P.  Cas^erM,  Esq,,  As- 
art  Mmatrate  of  Raaeegunge,  dated  the  18th  May  i88a 
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1880.        as  Earopean  British  subjects,  the  persons  charged  before  him  were,  under  s.  73, 

—J triable  only  by  a  Magistrate  of  the  first  class,  who  was  also  a  Justice  of  the  Peace, 

JN  THB      j^j^j  jjQj  Yyy  him ;  and,  accordingly,  before  putting  them  on  trial,  asked  each  of 
MATTBR  OF    {ij^m  whether  he  had  any  objection  to  be  tried  before  him,  a  Magistrate  of  the 
THB  Pbtition  second  class.    It  did  not,  however,  appear  that  he  informed  them  that,  under  s. 
OP  QuiRos,    72,  he  had  no  jurisdiction  to  try  the  case,  and  that  they  were  triable  only  by  a 
6  Cal.  83.     Magistrate  of  a  higher  grade.    Each  of  the  accused  said  that  he  had  no  objec- 
tion to  the  Assistant  Magistrate  hearing  the  case,  and  the  trial,  accordingly,  pro- 
ceeded, and  terminated  in  the  conviction  of  all  the  accused.    Quiros  and  Maun- 
ders received  sentences  of  two  and  one  month's  rigorous  imprisonment  respec- 
tively, and  the  others  were  fined. 

Quiros  and  Maunders  then  applied  to  the  High  Court  to  quash  the  entire 
proceedings,  on  the  ground  that,  under  s.  72,  the  Assistant  Magistrate,  having 
only  second-class  powers,  had  no  jurisdiction  to  try  European  British  subjects. 

Mr.  Piffard  appeared  for  the  petitioners. 

No  one  appeared  for  the  Crown. 

Mr.  Piffard, — ^The  provisions  of  s.  72  point  out  clearly  the  oflScers  who  are 
to  have  jurisdiction  over  European  British  subjects.  The  Magistrate  in  this  case 
had  no  jurisdiction.  [Jackson,  J. — Your  clients  have  waived  their  privilege  ; 
they  cannot  now  say  that  the  Magistrate  had  no  jurisdiction.]  S.  72  does  not 
confer  a  privilege  which  can  be  waived  so  as  to  give  jurisdiction.  Consent  can- 
not give  jurisdiction — Foy's  casey  [Jackson,  J. — ^That  case  was  decided  before 
the  Criminal  Procedure  Code  was  passed.  Does  not  s.  84  afford  a  complete 
answer  to  your  present  contention  .?]  1  submit  not.  The  principle  that  consent 
cannot  give  jurisdiction  is  one  that  has  governed  the  Courts  for  years.  The 
Legislature  has  not  abolished  the  principle ;  it  has  merely  said  that,  if  the  claim 
is  not  made,  the  person  charged  "  shall  be  held  to  have  waived  his  privilege  as 
such  British  subject."  It  has  not  defined  the  consequence  of  such  waiver,  nor 
said  that  waiver  shall  create  jurisdiction,  and  if  it  had  intended  to  do  so,  apt  words 
would  have  been  used.  [Jackson,  J. — If  the  words  *  waived  his  privilege'  do 
not  mean  that  the  Court  in  which  he  might  have  pleaded  his  privilege  shall 
have  power  to  try  him,  what  do  they  mean  .^j  Under  ordinary  circumstances, 
if  a  Magistrate  tries  a  person  without  jurisdiction,  and  sentences  and  imprisons 
him,  he  may  be  liable  to  a  suit  for  damages  for  false  imprisonment,  and  the  ob- 
ject of  the  Legislature  was  to  protect  a  Magistrate  from  such  consequences — 
The  Queen  v.  Bholanath  Sen?  If  consent  can  validate  a  conviction,  it  must  also 
validate  an  acquittal.  Suppose  the  case  of  a  man  waiving  his  right  to  be  tried 
by  a  higher  tribunal  in  order  to  be  tried  before  a  friend,  and  he  is  acquitted,  or 
convicted  and  slightly  punished,  could  he  plead  such  acquittal  or  conviction  in 
bar  of  further  proceedings  against  him? 

The  judgment  of  the  Court  {Jackson  and  Tottenham,  J  J.)  was  delivered  by 

Jackson,  J. — We  are  of  opinion  that  the  provisions  of  s.  72  of  the  Code  of 
Criminal  Procedure,  relating  to  the  kind  of  Court  which  shall  have  jurisdiction 
and  shall  not  have  jurisdiction  toenquire  into  a  complaint  or  try  a  charge  against  a 
European  British  subject,  do,  in  fact,  constitute  a  privilege — that  is  to  say,  that 
they  are  not  so  much  words  taking  awayentirelyjurisdiction,  as  words  which  confer 
on  the  British  subject  a  right  to  be  tried  by  a  certain  class  of  Magistrates,  and  by 
no  others,  which  right  the  Code  enables  him  to  give  up.  It  appears  to  us  that  that 
is  the  only  view  of  the  section  which  is  compatible  with  a  reasonable  construction 

*  1  Tay.  &  Bell  219^  M.  L.  R.,  2  CaL  23. 
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<tf  s.  84.  We  have  had  cited  to  us  a  case  with  which  we  are  of  course  familiar — ^the        1880. 

case  of  ^ay}  in  which  judgment  was  given  by  Sir  L.  Peel,  and  a  more  recent  case  — j • 

before  Mr.  Justice  Macpherson  and  Mr.  Justice  Morris — The  Queen  v.  Bhola-       '"  '^^^ 
nath  Sen^    The  case  of  Foy  it  appears  to  me  unnecessary  to  mention  at  pre-    matter  of 
sent,  because  the  state  of  the  law  and  the  state  of  the  jurisdiction  under  which  thb  Petition 
that  oise  was  decided  was  altogether  different,  ^nd  has,  in  fact,  passed  away,   ov  Quiros, 
In  regard  to  the  judgment  delivered  by  Macpherson,  J.,  I  entirely  concur  in  it,     6  Cal.  83. 
and  for  this  reason,  that  there  is  nothing  in  the  Code  of  Criminal  Procedure — and 
I  apprehend  there  never  could  be  any  provision — which  would  enable  an  accused 
person  to  waive  an  objection  to  jurisdiction  which  was  not  personal  to  himself — 
that  is  to  say,  no  person  could  by  waiver  or  consent  enable  a  Magistrate  or  a  Judge 
to  try  a  case  which  he  is  disqualified  to  try  by  some  circumstances  not  personal 
to  tbe  accused.  That  was  the  case  in  the  matter  before  Mr.  Justice  Macpherson. 
There  it  was  alleged  that,ofthethreeMagistrateswhoconstituted  the  bench,  one — 
the  presiding  Magistrate — ^was  the  virtual  prosecutor,  and  another  had  himself  a 
personal  and  pecuniary  interest  in  the  case,  and  therefore  no  consent  of  the  prison- 
er could  get  over  these  disqualifications.    As  to  s.  84,  the  language  is  peculiar ; 
it  does  not  declare  that  a  European  British  subject  may  waive  his  privilege,  but 
it  provides  that,  if  a  European  British  subject  does  not  claim  to  be  dealt  with  as 
such  b^ore  the  Magistrate  before  whom  he  is  tried  or  committed,  he  shall  be  held 
to  have  waived  his  privilege  as  such  European  British  subject.    Mr.  Piffard  sug- 
gested to  us  that  the  meaning  of  the  words '  waive  his  privilege'  in  that  section 
is,  that  the  accused,  while  retaining  all  his  rights  as  to  want  of  jurisdiction,  which 
s.  72  confers,  so  that  he  could  not  be  tried  except  by  a  particular  Court  or  Ma- 
gi^rate,  might  yet  deprive  himself  of  the  right  to  bring  an  action  for  damages. 
It  appears  to  us  that  that  is  not  a  reasonable  construction.    We  do  not  think 
that  the  Legislature  could  have  meant  that  a  person  might  be  tried  or  committed 
by  a  Magistrate  whose  act  in  so  trying  or  committing  him  would  be  altogether 
mvalid,  so  that  such  act  could  be  immediately  got  rid  of  by  application  to  the 
proper  Court,  but  that  the  accused  by  waiver  should  protect  the  Magistrate,  so 
that  no  action  would  afterwards  lie  for  damages.     It  appears  to  us  that  the  waiver 
of  the  privilege  spoken  of  must  be  an  absolute  giving  up  of  all  the  rights  with 
reference  to  this  chapter  of  the  Code  of  Criminal  Procedure  which  a  European 
British  subject  has ;  and  the  words  '  dealt  with  before  the  Magistrate '  mean 
everything  contained  in  this  chapter — that  is  to  say,  the  tribunal  having  cogni- 
xance  of  the  case,  the  procedure,  and  also  the  punishment  to  which  he  would 
be  liable. 

But  then  we  are  also  of  opinion  that  s.  84  must  be  construed  strictly  with 
s.  72,  and  that  we  must  read  them  as  if  they  were  connected  together  by  the 
liord  *  but/— that  is  to  say :  "  No  Magistrate  shall  have  jurisdiction  to  enquire 
into  a  complaint  or  try  a  charge  against  a  European  British  subject  unless  he  is  a 
Magistrate  of  the  first  class;  bui^  if  a  European  British  subject  does  not  claim  to  be 
dealt  with  as  such  before  the  Magistrate  before  whom  he  is  tried  or  committed,  he 
shall  be  held  to  have  waived  his  privilege.''  And  clearly  we  think  that,  before  a 
Yxsoptui  British  subject  can  be  considered  to  have  waived  the  privilege  con- 
fened  upon  him  by  s.  72,  it  must  appear  that  his  rights  under  that  section  have 
been  distinctly  made  known  to  him,  and  that  he  must  have  been  enabled  to  ex- 
ercise his  choice  and  judgment  whether  he  would  or  would  not  claim  those 
rights.  Now,  in  the  case  before  us,  for  anything  that  appears  to  the  contrary, 
the  question  put  to  the  accused  may  simply  have  been  whether  they  had  any 
penooal  objection  to  Mr.  Casperz  as  Magistrate  to  try  them.    The  answer  na- 

>  1  Tay.  and  Bell  219.  ^  I.  L.  R.,  2  Cal.  22. 
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18^.        turally  would  be,  "  We  have  no  objection  to  be  tried  by  Mr.  Casperz,"    But  if 
the  question  had  been—"  You  stand  here  as  European  British  subjects,  which 


In  THg       I  feQow  you  to  be,  and  as  such  British  subjects  you  have  the  right  to  claim  that 
MATTER  or    you  should  uot  be  tried  except  by  Magistrates  of  a  certain  class,  to  which  class 
THE  Petition  I  do  not  belong.     Do  you  claim  that  right  or  not  ? "  The  answer  might  have 
OP  QuiRos^  been  quite  different,  and  it  would  be  entirely  for  them  to  choose  whether  they 
6  Cal.  33.     would  avail  themselves  of  that  privilege  or  not.  It  does  not  appear  that  any  such 
question  was  put  to  them  in  the  present  case,  and  therefore  we  think  the  proceed- 
ings before  the  Assistant  Magistrate  were  bad,  and  the  conviction  must  be 
quashed. 

A(>pIicatioo  btJi  been  made  by  Mr.  Piffiard  that  this  judgaeat  ng^igbt  ^yp^j 
jto  the  ca«e  of  two  other  prisonen  vbo  bavfs  been  ala^  convicted,  but  who  are  not 
petttioliers  before  «6.  We  thlfik  ihsu  Mr.  Caaperz  should  be  palled  u|)qq  t^  Mt^ 
wbedier,  in  point  of  f  act»  tbe  ptoviaions  of  the  Code  of  Cnmii»l  Prooediore  v^ 
xAfKle  faiowA  to  thoAe  two  pri90iMir«* 

Brf0r4  Mr,  ^usticf  yackion  and  Mr,  justice  Tottaiham. 
1880.  In  tW  MAtt^R  o^  ms  PETITION  or  SURJANARAIN  DASS  and  o«r«fc5. 

^^'^'      TnK  EMPRESS  mi  to*  Piiosicunoi^  ow  D.  R.  DALY  9.  SURJANARAJM 

6  Cat.  88.  DASS  A^TB  OTWrna?^ 

•Order  by  ExeduUve  Ojffiaer^PHver  of^udivial  Courts  to  quesHdn  the  legalHy  ^ 

$u<Si  order* 

IVIiere  em  executtre  offieer  makes  aa  erder  or  issues  a  notification  nnder  the  provWons 
of  the  Cod*  Cff  Criminal  Procedure,  it  is  not  witMn  the  fMrovinos  of  judicial  autbod^  to 
^lettkm  the  ptoprhikiy  or  Jegallly  of  such  order  or  aotifioatio*  uotU  an  adAen^t  is  made  to 
enforce  the  exaction  of  a  penalty  against  a  person  committing  a  breach  of  such  order  or 
notification.  It  then  becomes  the  duty  of  the  judicial  authority  to  consider  whether  the 
order  is  properly  made  or  not. 

Mr^  M.  Chose  and  Baboo  Purga  MoAum  Doss  ipi  the  j^titiooecs. 

Mr.  Jr<%  for  ibe  Crown. 

Ths  fecte  of  this  oa^e  BUffidenfly  appear  in  the  jttdgttent  of  tiie  Goitft 
-{fMkson  and  Tottenham,  JJ.),  which  was  delivered  by 

Jacksok,  J. — ^We  are  altogether  unable  to  approve  of  the  decision  erf  the 
Sessions  Judge  in  this  case,  as  it  appears  to  us  that  he  has  missed  the  true 
f>oint$  in  the  case,  and  has  given  piomiiience-^and  given,  so  to  ^7,  by  his 
judgment  a  certain  validity — to  that  which  he  ought  to  have  discountetiMiced. 

As, we  understand  the  statements  dl  the  contending  partieSi  the  Maharaja 
of  Tippera  claimed  a  right  to  colled  certain  duties,  of  which  the  nature  19  not 

i)recise1y  stated,  in  re^ed  of  bamboos  cut^  not  only  over  land  admittedly  be- 
onging  to  him,  but  over  land  of  which  the  ownership  appears  to  be  in  doubt,  aod 
of  which,  at  any  rate,  the  Collector  of  Sv'lhet  appears  to  have  made  a  grant  to  the 
opposing  parties  in  these  proceedings.  Whether  upon  application  from  the  gran- 
lee  or  otherwise,  the  Deputy  Commissioner,  as  Collector,  appears  to  have  taken 
upon  himself  to  issue  a  proclamation  to  all  persons  concerned,  warning  them  that 
the  collection  of  duties  or  tolls  on  the  part  of  the  Maharaja  was  illegal  Notwith- 
standing the  issue  of  that  proclamation,  the  people  of  the  Maharaja  appear  to  have 

^  Criminal  Motion,  No.  87  of  t88o,  Mkinst  4he  order  of  Baboo  lehan  €^hund^  Peiro- 
wms,  Extra  Assistant  Conraiissioner  of  Sylhet,  dated  a3rd  of  Decemi)er  1879. 
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cnade  a  further  demand  of  tolls,  which  was  resisted  by  the  Collector's  grantee,  and         1880. 
thence  a  dispute  arose;  and  the  result  of  that  was,  that  certain  persons  were  con-  """T""""""^" 
victed  in  the  Court  of  the  Extra  Assistant  Commissioner,  and  sentenced  to  rigor-        ^  ^"' 
eras  imprisonment  and  fine.    These  persons  appealed  to  the  Sessions  Judge,  and    •'a""*  ®' 
^e  Sessions  Judge,  in  our  opinion  very  strangely,  says  :  "  So  long  as  the  order  ^"*^'"]"^^ 
of  the  Deputy  Commissioner  stands,  and  until  it  has  been  set  aside,  these  appel-    ^*3u*j»i 
lants  have  no  right  to  disobey  the  order  of  the  Deputy  Commissioner,  and  to  NAkAlN  DAss, 
take  the  law  into  their  own  hands.     It  is  not  for  this  Court  to  form  an  opinion     ^  Cal.  88. 
of  the  legality  or  the  illegality  of  the  order  of  the  Deputy  Commissioner.   The 
employers  of  these  appellants  have  their  remedy  by  suit  or  otherwise."    This 
declaration  of  the  Sessions  Judge  would  seem  to  justify  the  doctrine,  that  any 
public  servant,  with  or  without  authority,  is  at  liberty  to  issue  any  notification 
which  seems  good  to  him,  and  that  any  person  committing  an  aft  contravening 
Kttch  notification  is  liable  to  be  punished.     The  Judge  goes  on  to  say  :  "  The 
evidence  for  the  prosecution  proves  that  these  appellants  did  illegally  assemble." 
Now,  except  in  so  far  as  the  assembly  was  in  contravention  of  the  Deputy  Com- 
missioner's proclamation,  it  does  not  appear  to  have  been  illegal  at  all.     Further 
on  the  Judge  says  :  **  The  order  of  the  Deputy  Commissioner  has  clearly  made 
over  to  the  Chowtully  Garden  managers  the  sole  right  to  the  south  side  of  the 
Sawal  Charra,  and  forbade  the  Maharaja  of  Tippera  and  his  people  to  make 
any  collections."     This  is  a  view  of  the  functions  of  the  Deputy  Commissioner 
very  much  wider  than  anything  that  my  previous  experience  has  made  me  ac- 
quainted with.     When  the  Code  of  Criminal  Procedure  authorizes  the  making 
(rf  orders  by  executive  authorities  with  the  view  of  preventing  a  breach  of  the 
peace  or  for  similar  purposes,  it  has  always  been  held,  and  is  now  enacted  in 
I         the  existing  Code,  that  the  propriety  of  such  orders  is  not  a  matter  of  question 
->        m  that  state  of  things  for  the  appellate  judicial  authorities.    It  is  when  the  exe- 
cutive officers  seek  to  enforce  those  orders  by  the  infliction  of  penalties  that 
the  Courts  have  to  step  in  and  see  whether  the  orders  made  were  with  authority 
or  not.    This  was  precisely  the  occasion  on  which  it  was  the  duty  of  the  Ses- 
aons  Judge  to  consider  whether  that  order  was  properly  made  or  not.    The 
order  of  the  Sessions  Judge,  upon  the  ground  on  which  it  is  based,  cannot  be 
supported.     It,  no  doubt,  remains  to  be  considered,  and  it  has  not  been  con- 
sidered, whether  the  agents  of  the  Maharaja  of  Tippera  or  his  farmer  did,  with 
a  view  to  enforce  any  right  or  supposed  right,  commit  any  act  which  comes 
within  the  purview  of  s.  141  of  the  Indian  Penal  Code,  and  for  which,  therefore, 
they  are  properly  punishable.     That  is  a  question  which  the  Sessions  Judge 
ought  to  inquire  into,  and  with  a  view  to  the  consideration  of  which  this  case 
must  go  back.     There  can  be  no  doubt,  we  think,  that  if  the  Maharaja  has  been 
accustomed  to  levy  these  duties  or  tolls,  or  whatever  they  are  called,  and  at- 
tempted on  the  present  occasion  to  levy  them  from  the  persons  from  whom 
they  are  due,  that  would  be  an  "  attempt  to  enforce  a  right  or  supposed  right." 

Case  remanded. 


I.  l;  R.,  Cal.  33. 

Google 


Digitized  by^ 


258  INDIAN  LA  W  REPORTS. 

APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  Morns  and  Mr,  Justice  Prinsep, 

1880.  HOSSEIN  BUKSH  and  others  v.  The  EMPRESS.^ 

Charges^  distinct  and  separate^  tried  simultaneously  by  a  fur^ — Parties  opposed 
0  Cal.  96.  tn  rioting — Consent  by  Pleaders  on  behalf  of  Accused  to  irregular  Procedure 

— Examination  of  Accused  by  Sessions  judge — Code  of  Criminal  Procedure 
(Act  X.  of  1872),  ss,  243,  2^0,  264,  26$. 

Members  of  two  opposing  parties  in  a  riot  were,  under  two  distinct  committals,  sent 
up  for  trial  before  the  Sessions  Judge  and  a  jury.  After  the  close  of  the  case  for  the  pro- 
secution in  one  of  these  cases,  the  Sessions  Judge,  with  the  consent  of  the  pleaders  repre- 
senting the  accused,  postponed  the  taking  of  the  evidence  for  the  defence,  and  proceeded 
-to  examine  the  witnesses  for  the  prosecution  in  the  counter-case  before  the  same  jury. 
The  Court  then  took  the  evidence  of  the  witnesses  for  the  defence  in  the  first,  and  in  the 
counter-case  in  the  order  named,  and,  after  hearing  the  address  of  the  various  pleaders 
for  the  defence,  and  the  reply  of  the  Government  Pleader,  proceeded  to  sum  up  the  facts 
in  both  cases  to  the  jury,  who  returned  a  verdict  in  respect  of  all  the  accused.  Held  tYa-t 
the  procedure  resorted  to  by  the  Judge  was  a  practical  violation  of  the  salutary  rule  which 
necessitated  the  keeping  of  trials  in  such  cases  distinctly  separate,  and  that  its  adoption 
having  materially  prejudiced  the  interests  of  the  accused,  the  convictions  should  he  set 
aside. 

Queen  v.  Sheikh  Bubu^  distinguished. 

Held^  further,  that  the  defect  in  the  procedure  could  not  be  cured  by  the  consent  of 
.the  pleaders  for  the  defence  to  the  arrangement  suggested  by  the  Court. 

The  authority  given  to  a  Sessions  Court  to  examine  an  accused  does  not  contem- 
plate the  cross-examination  of  such  accused,  nor  can  the  Judge  endeavour,  by  a  scries  of 
"searching  questions,  to  force  the  accused  to  criminate  himself.  The  real  object  involved 
in  the  power  given  to  the  Court  under  s.  250  of  the  Code  of  Criminal  Procedure  is  to  en- 
-able  the  Judge  to  ascertain  from  time  to  time  from  the  accused  (especially  if  he  be  undefend- 
ed) such  explanation  as  he  may  desire  to  give  regarding  any  statement  made  by  the  wit- 
nesses, or,  at  the  close  of  the  case  for  the  prosecution,  to  elicit  from  the  accused  how  he  pro- 
poses to  meet  such  portions  of  the  evidence  which,  in  the  opinion  of  the  Court,  implicates 
'the  accused  in  the  commission  of  the  offence  with  which  he  stands  charged. 

Baboo  Gopee  Nath  Mookerjee  and  Mr.  Sandel  for  the  accused. 

The  facts  of  this  case  sufficiently  appear  in  the  judgment  of  the  Court 
{Morris  and  Prinsep,  JJ.),  which  was  delivered  by 

Prinsep,  J. — In  an  attempt  made  by  certain  villagers  of  Juggernathpore 
to  remove  an  obstruction  to  the  flow  of  water  erected  by  the  villagers  of  Sikun- 
darpore,  a  riot  took  place,  in  which  ShariutooUah,  one  of  the  Juggernathpore 
'  people,  was  killed. 

In  accordance  with  the  procedure  which  has  been  prescribed  in  such  cases 
by  numerous  rulings  of  this  Court,  the  Magistrate  held  separate  proceedings 
against  each  party,  keeping  the  evidence  against  them  separate,  and  he  com- 
mitted the  contending  villagers  for  trial  by  the  Court  of  Session  in  separate 
cases. 

The  case  against  the  Sikundarpore  villagers  first  came  on  for  trial.  After  the 
close  of  the  evidence  foi*  the  prosecution  (so  the  Sessions  Judge  records)  by 
arrangement  with  "  the  pleaders,  the  case  for  the  defence  in  the  present  trial 
was  postponed  till  after  the  conclusion  of  the  case  for  the  prosecution  in  the 
counter-trial " — i,  e.^  the  case  against  the  Juggernathpore  villagers.    The  trial 

1  Criminal  Appeals,  Nos.  266  and  324  of  i8do,  against  the  order  of  J,  P,  Grant,  Esq., 
Sessions  Judge  of  Hooghly,  dated  the  30th  February  idSo. 
«B.  L.  R.,  Sup.  Vol.  750;  S.  C,  8  W.  R.,  Cr.  Rul,  47. 
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»f  the  case  last-mentioned  then  commenced.  "  The  Judge  required  the  same 
j^iry,  as  were  then  sitting  on  the  counter- case — /'.  ^.,  the  case  against  the  Si- 
Icundarpore  villagers — to  sit  on  the  present  trial.  The  pleaders  for  the  prose- 
culioD  and  for  the  defence  in  both  cases  had  suggested  this  course.''  After  the 
close  of  the  evidence  for  the  prosecution  in  this  case,  the  Sessions  Judge  re- 
turned to  the  first  case,  and  took  the  evidence  for  the  defence.  He  then  took 
tie  evidence  for  the  defence  in  the  second  case.  The  pleaders  for  the  defence 
addressed  the  Court  in  both  cases.  The  Government  pleader  for  the  prose- 
cution in  both  cases  replied.  The  Sessions  Judge  delivered  a  written  summing- 
up  in  both  cases  simultaneously,  and  then  received  and  recorded  the  verdict  of 
the  jury,  convicting  all  the  prisoners  in  both  cases.  The  prisoners  were,  accord- 
ingly, sentenced,  and  they  have  now  appealed  to  this  Court. 

The  objection  taken  in  both  appeals  is  the  same,  that  the  prisoners  have 
been  prejudiced  by  the  manner  in  which  the  two  cases  have  been  virtually  tried 
together.  Before  dealing  with  this  objection,  we  feel  bound  to  say  that  the 
mode  of  trial  adopted  by  the  Sessions  Judge  is  quite  opposed  to  that  which,  for 
many  years  past,  has  been  pursued  in  cases  where  the  members  of  opposing 
factions  are  charged  with  rioting.  The  very  salutary  rule  which  requires  that 
in  such  cases  each  party  should  be  tried  separately  has  here  been  practically 
violated  by  the  procedure  adopted  by  the  Sessions  Judge.  It  is  true  that  the 
Sessions  Judge  has  so  far  complied  with  this  rule  as  to  take  evidence  and 
record  the  defences  of  the  accused  person  in  each  case ;  but,  looking  at  the 
procedure,  which  has  been  already  described,  we  cannot,  in  any  sense  of  the 
term,  regard  these  as  two  separate  trials.  They  are  certainly  not  distinct  from 
one  another,  because  the  two  trials  were  not  only  held  before  the  same  jury, 
but  they  proceeded  almost  in  parallel  lines,  until  they  united  in  the  addresses 
of  the  pleaders  engaged  and  in  the  Sessions  Judge's  summing  up.  There  is 
no  authority  of  law  for  such  a  procedure.  But  it  is  suggested  that  the  prisoners 
cannot  plead  that  they  have  been  prejudiced,  because  this  mode  of  trial  was 
adopted  at  the  suggestion,  and  with  the  consent,  of  the  pleaders  engaged.  We 
cannot,  however,  accept  this  suggestion,  for,  as  pointed  out  by  Macpherson,  J., 
in  the  case  of  Qtuen  v.  Bholanath  Sen}  when  criminal  proceedings  are  sub- 
stantially bad  in  themselves,  the  defect  will  not  be  cured  by  any  waiver  or  con- 
sent of  the  accused  or  (we  would  add  in  the  present  cases)  of  the  pleaders  for 
the  accused.  The  arrangement,  as  the  Sessions  Judge  terms  it,  seems  to  have 
been  adopted  for  the  convenience  of  the  pleaders  themselves,  and  from  a  nar- 
row, but  we  think  a  mistaken,  view  on  their  part  that  it  would  benefit  their 
clients.  As  for  the  prisoners  themselves,  we  cannot  suppose  that  they  had  any 
^ce  or  understanding  in  the  matter. 

We  will  now  proceed  to  consider  the  effect  of  the  procedure  adopted  in 
the  several  stages  of  each  case,  as  regards  the  position  of  the  several  prisoners. 

The  law  (s.  265,  Code  of  Criminal  Procedure)  declares  that  the  ''same 
jury  may  try  as  many  accused  persons  successively  as  to  the  Court  seems  fit." 

By  this  we  understand  that  one  trial  is  to  follow  the  other — that  is,  that, 
on  the  conclusion  of  one  trial,  the  same  jury  may  proceed  to  try  the  accused 
in  the  next  case.  The  law  does  not  contemplate  that  two  trials  shall  be  con- 
ducted piecemeal  in  such  a  manner  that  at  their  conclusion  the  jury  shall  be 
called  upon  to  decide  at  one  and  the  same  time  upon  two  distinct  classes  of 
evidence  which,  though  they  have  points  in  common,  require  careful  discrimi- 
BStfcm  as  bearing  upon  the  guilt  or  innocence  of  two  sets  of  accused.     Inde- 
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p^ndently  of  the  irregularity  of  the  proceeding,  no  jury  ought,  we  think,  to  be 
'  pUced  in  such  an  embarrassing  position.  It  is  only  fair  to  the  prisoners  that 
the  sole  issues  on  which  they  are  to  be  tried,  and  the  evidence  bearing  upon 
those  issues,  should  be  laid  before  the  jury,  and  that  the  minds  of  the  jury  should 
not  be  encumbeFed  by  the  consideration  of  foreign  and  irrelevant  matter. 

These  considerations  do  not  appear  to  have  been  present  to  the  minds  of 
the  pleaders  of  the  different  accused  when  they  consented  to  the  arrangement 
to  which  the  Judge  refers.  But,  as  already  pointed  out,  this  consent  on  their 
part  cannot  prevent  the  prisoners  showing  on  appeal  that  they  have  been  ma- 
terially prejudiced  by  the  course  adopted.  It  is  apparent  that  the  prisoners 
accused  in  the  second  case  had  not  the  full  benefit  of  s.  243 — that  is,  of  chal- 
lenging the  jurors  who  were  to  try  them.  Who  can  doubt  that,  if  the  first  case, 
which  was  that  of  the  Sikundarporc  accused,  had  been  tried  out  and  resulted 
in  an  acquittal,  the  Juggernathpore  accused  would  have  at  once  challenged  all 
the  jurors,  on  the  ground  that  they  were  not  likely  to  address  themselves  to  the 
ci^e,  as  it  affected  them,  with  impartial  and  unbiassed  minds  ?  So  also,  the 
Sikundarpore  people  might  justly  complain  that,  though  they  had  the  right  of 
challenge  before  their  own  trial  commenced,  they  could  have  no  right  to  object 
to  the  trial  by  the  same  jury  of  the  second  case,  notwithstanding  that  they  might 
be  seriously  prejudiced  by  evidence  given  in  that  case  criminating  them  behind 
their  backs,  and  without  their  having  an  opportunity  of  cross-examination. 

It  has  been  argued  that  the  Sessions  Judge  has  power  under  the  law  to 
adjourn  a  trial,  and  that,  consequently,  it  was  not  illegal  on  his  part  to  com- 
mence the  second  trial  before  the  conclusion  of  the  first.  But,  according  to 
8.  264,  the  Court  can  only  adjourn  the  trial  if  it  "  considers  that  such  adjourn- 
ment is  proper  and  will  promote  the  ends  of  justice."  No  reason  for  the  adjourn- 
ment in  turn  of  each  trial  has  been  stated.  From  the  terms  of  the  Sessions 
iudge's  summing  up,  it  would  seem  that  the  "  arrangement*'  was  suggested  by 
imself,  or  by  the  Government  Prosecutor,  for  he  states  that  it  was  acquiesced 
in  by  the  pleaders  for  the  defence  in  both  the  cases.  In  our  opinion,  the  ad- 
journments were  neither  proper,  nor  likely  to  promote  the  ends  01  justice.  But, 
even  admitting  that,  under  some  circumstances,  a  second  case  may  be  tried  by 
the  same  jury  during  the  pendency  of  the  first  trial,  it  by  no  means  follows  (and 
this  constitutes  a  very  grave  objection)  that  the  two  cases  should  be  summed  up 
together,  and  decided  simultaneously. 

The  Sessions  Judge,  in  the  commencement  of  his  summing  up,  has  him- 
self indicated  this  objection  to  the  procedure  adopted  by  him.  He  tells  the  jury 
that  "  the  evidence  for  the  prosecution  in  one  case  is  practically  that  for  the  de- 
fence in  the  other,  though  a  special  defence  has  been  made  in  each  case."  The 
Judge,  no  doubt,  felt  the  difficulty  in  which  the  jury  were  placed,  for  he  states, 
"  I  proceed  to  sum  up  the  evidence  in  both  cases  on  this  single  charge,  in  which, 
however,  I  will  do  my  best  to  keep  each  case  and  the  evidence  proper  to  it  singly 
before  you."  We  recognize  the  Sessions  Judge's  endeavours  to  do  his  duty  in 
this  respect,  but  he  seems  to  have  lost  sight  of  the  fact  that  some  of  the  prison- 
ers in  each  case  were  examined  as  witnesses  in  the  other ;  and  that,  under  such 
circumstances,  it  was  impossible  to  expect  that  the  jury  should  be  able  to  se- 
parate in  their  minds  what  was  said  by  a  prisoner  as  a  witness  from  what  he  ad- 
mitted on  examination  as  an  accused.  A  witness,  under  s.  132  of  the  Evidence 
Act,  cannot  excuse  himself  from  answering  any  relevant  question,  upon  the 
ground  that  the  answer  to  such  question  will  criminate  or  may  tend  directly  or 
indirectly  to  criminate  him ;  but  the  law  also  provides  that  no  such  answer, 
which  a  witness  shall  be  compelled  to  give,  shall  be  proved  against  him  in  any 
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criminal  proceeding  except  a  prosecution  for  giving  false  evidence  by  such  an- 
swer. It  is  unnecessary  to  refer  to  the  particular  statements  made  by  seven  of  • 
the  prisoners — three^  on  one  side,  and  four^  on  the  other — when  under  exa- 
mination as  witnesses ;  but  several  criminating  statements  have  been  made  by 
them,  especially  in  cross-examination.  The  Sessions  Judge  has  made  no  at- 
tempt to  exclude  these  statements,  and  we  think  that,  in  considering  the  evi- 
dence of  both  these  cases  together,  the  jury  could  not  separate  the  evidence  in 
each,  and,  even  in  spite  of  the  strongest  precautions  both  on  their  own  part  and 
on  that  of  the  Judge,  must  unconsciously  have  been  influenced  in  one  case  by 
evidence  given  in  the  other.  There  was  no  such  interval  between  the  two  trials 
as  would  enable  them  to  efface  from  their  minds  the  effect  of  the  evidence  in 
one  case  when  considering  their  verdict  in  the  other.  So  far,  therefore,  as  the 
prisoners  who  were  also  examined  as  witnesses  in  the  two  cases  are  concerned, 
we  are  qaite  clear  that  this  irregularity  has  prejudiced  them  most  materially  in 
their  defence.  It  is  almost  impossible  to  distinguish  between  the  case  of  these 
accused  and  that  of  their  fellows,  though  from  the  position  that  the  former  oc- 
cupied as  witnesses  we  have  less  hesitation  in  finding  that  they  have  been  very 
seriously  prejudiced  by  the  mode  of  trial  adopted  by  the  Sessions  Judge. 

Our  attention  has  been  directed  to  some  cases,  and  particularly  to  a  judg- 
ment of  a  Full  Bench — Qtuen  v.  Sheikh  Bazu^ — in  which  it  was  held  that  the 
s'miultaneous  trial  of  two  parties  engaged  in  a  riot  did  not  prejudice  them  so 
as  to  necessitate  a  reversal  of  their  conviction  and  a  re-trial ;  but  we  observe  that 
in  all  these  cases  the  trials  were  held  with  the  aid  of  assessors,  and  not  by  jury, 
as  in  the  present  case.  This  difference  in  the  trial  is  most  material  as  regards 
the  particular  effect  on  the  prisoners:  The  Sessions  Judge,  with  whom  the  de- 
cision in  the  one  form  of  trial  rests,  is  less  likely  than  a  jury  to  have  been  in- 
fineoced  by  what  he  learnt  in  the  other  case,  and,  while  the  verdict  of  the  jury 
would  be  final  on  the  facts,  the  findings  of  the  Sessions  Judge  would  be  open 
to  correction  by  the  High  Court  on  appeal. 

On  these  grounds  we  consider  that  the  prisoners  in  these  cases  should  be 
re-tried  before  a  separate  jury  in  each  case  ;  and  we,  accordingly,  set  aside  the 
convictions  and  sentences,  and  direct  that  the  Sessions  Judge  do  so  proceed. 

We  regret  to  have  to  notice  the  manner  in  which  the  examination  of  the 
accused  has  been  conducted.  In  permitting  a  Sessions  Judge  to  examine  an 
accused  person  from  time  to  time  during  a  trial,  the  law  does  not  contemplate 
that  he  should  commence  a  trial  with  a  strict  examination  of  a  prisoner  after 
die  manner  of  the  cross-examination  of  an  adverse  witness  by  counsel. 

This  Court  has  already  pointed  out  to  the  Sessions  Judge  on  more  than  one 
occafflon — see  particularly  the  case  of  Chinihash  Ghose^ — that,  by  exercising 
the  power  allowed  by  s.  250,  the  Sessions  Court  is  not  to  establish  a  Court  of 
Inquisition,  and  to  force  a  prisoner  to  convict  himself  by  making  some  crimi- 
nating admissions,  after  a  series  of  searching  questions,  the  exact  effect  of  which 
he  may  not  readily  comprehend.  The  real  object  is  to  enable  a  Judge  to  as- 
certain from  time  to  time  from  a  prisoner,  particularly  if  he  is  undefended,  what 
explanation  he  may  desire  to  offer  regarding  any  fact  stated  by  a  witness,  or 
ate  the  close  of  the  case,  how  he  can  meet  what  the  Judge  may  consider  to 
be  damnatory  evidence  against  him.     In  one  of  these  cases  now  before  us,  we 
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*  Nehal  Sheikh,  Buneshi  Dass,  and  Rhedoy  Chowkidar. 
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observe  that  the  Judge  was  engaged,  during  the  whole  of  the  first  day,  in  examin- 
ing the  accused.  In  liice  manner,  in  the  second  case,  he  examined  the  accused 
at  considerable  length  before  the  case  for  the  prosecution  was  opened.  Such 
proceedings  appear  to  us  to  be  an  abuse  of  the  power  given  under  the  law. 

We  cannot  consider  that  trials  so  commenced  have  been  fairly  conducted. 
The  minds  of  both  the  Judge  and  jury  are  at  the  outset  prejudiced  by  irrespon- 
sible statements  made  by  the  accused,  while  subject  to  this  system  of  cross- 
examination,  before  their  guilt  has  been  established  by  the  examination  of  a 
single  witness.  We  trust  that  the  Sessions  Judge  will  discontinue  this  practice, 
which  has  been  repeatedly  condemned  by  this  Court,  and  is,  in  our  opinion, 
quite  opposed  to  the  spirit  of  our  law  in  India. 

Convictions  set  aside,  and  re-trial  ordered. 


1S80. 
6  Cal.  154. 


APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  White  and  Mr.  Justice  Field. 

SAMSHERE  KHAN  and  others  v.  THE  EMPRESS.^ 

Riot — Unlawful  Assembly — Culpable  Homicide — Fight  between  two  contending 
Factions^  each  armed  with  Deadly  Weapons — Penal  Code  (ASt  XLV.  of  1860J, 
s.  300,  excep.  5. 

Where  death  results  in  a  fight  between  two  bodies  of  men  deliberately  fiehting  together, 
a  greater  proportion  of  the  men  composing  both  sides  being  armed  with  deadly  weapons, 
and  it  being  further  apparent  from  the  evidence  that  the  man  slain  was  an  adult,  and  that 
no  unfair  advantage  was  taken  by  the  one  side  or  the  other  during  the  fight,  the  offence 
committed  is  culpable  homicide,  but  does  not  amount  to  murder. 

The  facts  of  this  case  sufficiently  appear  from  the  judgments. 
Mr.  Wood  2iXid.  Mr.  Bonnerje  (with  them  Baboo  Nulit  Chunder  Sein,  Baboo 
Jogesh  Chunder  Roy,  and  Munshee  Sirajul  Islam)  for  the  appellants. 
Baboo  Doorga  Mohun  Das  for  the  Crown. 

The  following  judgments  were  delivered: — 

White,  J. — This  is  an  appeal  against  the  conviction  of  the  five  appellants, 
named  Samshere  Khan,  alias  Sirdar,  Abdul  Rohoman  Moonshee,  Saheb  Khan, 
Uasimuddi  Meah,  and  Fakiroollah  Khan,  for  murder  committed  in  the  course 
of  a  riot,  for  which  oflFence  they  have  been  severally  transported  for  life. 

The  evidence  extends  to  a  very  great,  and  in  my  opinion  a  ver}'  unneces- 
sary, length.  It  is  full  of  repetitions,  and  yet  the  inquiry  in  some  important  re- 
spects has  not  been  as  searching  as  it  might  have  been.  It  is  clear,  however, 
that  a  very  serious  riot  took  place  in  a  village  called  Latshailla  on  the  morning 
of  the  17th  January  of  this  year,  which  resulted  in  the  wounding  of  one  man 
and  the  death  of  another.  Two  of  the  shareholders  of  a  portion  of  a  share  in 
the  village,  named  Kurreem  Sirdar  and  Dost  Mahomed,  having  quarrelled  about 
their  share,  sold  each  of  them  a  fraction  of  his  share  to  two  rival  zemindars, 
Khan  Saheb  and  Dwarkanath  Roy,  with  the  object  of  enlisting  two  powerful 
neighbours  in  the  dispute.  The  purchase  by  Khan  Saheb  was  taken  in  the  name 
of  his  son  Hafiz.  It  would  appear  that  Kurreem  Sirdar,  when  he  sold,  was  not  in 
possession  of  his  share,  and  that  Khan  Saheb,  shortly  before  the  riot  took  place, 
had  been  taking  steps  to  get  possession  of  the  fractional  part  which  he  had  bought, 

*  Criminal  Appeal,  No.  408  of  1880,  against  the  order  of  T.  M.  Kirkwood,  Esq,,  Ses- 
sions Judge  of  Mymensing,  dated  the  21st  April  1880. 
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^nd  for  that  purpose  had  erected  a  cutcherry  on  the  land  of  the  prisoner  Fakirool  lah, 
virho  is  described  as  a  small  talukdar  in  the  village,  and  who  had  become  apartisan 
of  Khan  Saheb.  This  step  was  followed  very  soon  afterwards  by  the  introduction  of 
some  lathials  intoFakirooUah's  bari.  On  the  morning  of  the  1 7th  of  January,  Dost 
Jvlahomed  also  collected  a  number  of  persons  in  his  homestead.  As  to  the  origin  of 
the  riot,  which  took  place  on  that  morning  between  the  two  partisans,  we  think  that 
the  most  reliable  evidence  is  that  of  Nobi  Bux,  the  constable,  who  had,  some 
days  previously,  been  deputed  by  the  authorities  to  keep  peace  in  the  village, 
and  who  was  on  the  spot  whilst  the  riot  was  going  on.  From  his  evidence  it  ap- 
pears that  Dost  Mahoiiied  and  some  of  his  party  came  down  that  morning  to 
Fakiroollah's  bari ;  that  the  constable,  then  seeing  preparations  being  made  on 
\xifi^  sides,  which  led  him  to  believe  that  a  breach  of  the  peace  was  imminent, 
bad  a  report  drawn  up,  which  he  forwarded  to  the  thannah,  with  a  request  that 
the  Inspector  of  Police  would  attend,  but,  before  the  Inspector  could  arrive,  the 
two  factions,  with  armed  men  on  both  sides,  met  in  conflict  in  a  field  of  Dhanoo 
Sircar,  just  outside  the  borders  of  Fakiroollah's  bari.      After  a  short  fight, 
Gariboolla,  who  was  one  of  Dost  Mahomed's  party,  was  wounded  in  the  stomach 
▼ith  a  spear.  Upon  this  Dost  Mahomed's  party  fled  eastward  to  a  jack  tree,  about 
fifty  yards  off,  pursued  by  Khan  Saheb's  party ;  that  there  Dost  Mahomed's  party 
were  reinforced  by  some  more  partisans  armed  with  spear  and  latties,  when 
Khan  Saheb's  party,  in  their  turn,  took  to  flight,  but,  having  fled  about  eighty 
yards,  were  rallied  near  some  mangoe  trees.     The  fight  then  re-commenced, 
and  very  soon  afterwards  a  man  named  Khoaz,  who  also  belonged  to  Dost  Maho- 
med's party,  was  killed.     A  great  deal  of  argument  has  been  addressed  to  Us  to 
show  that  Khan  Saheb's  party  was  a  lawful  assembly  collected  together  for  the 
defence  of  the  cutcherry,  which  had  been  erefted  on  Fakiroollah's  land.     It 
may  be  that  there  was  a  motive  of  defence  in  collecting  the  party  in  the  first 
instance,  but  judging  them  from  their  acts  and  conduct,  and  from  what  subse- 
quently took  place,  we  think  there  can  be  no  reasonable  doubt  that  they  were 
originally  assembled  for  purposes  of  offence  as  well  as  defence ;  that  the  purpose 
was,  by  means  of  criminal  force,  to  enable  Khan  Saheb  to  assert  his  right,  or 
supposed  right,  of  collecting  the  rents  of  the  share  which  he  had  bought ;  and 
that  when,  on  the  morning  of  the  1 7th,  knowing  that  Dost  Mahomed  had  col- 
lected a  band  of  men  to  oppose  them,  and  that  he  and  some  of  his  partisans 
had  come  down  to  Fakiroollah's  bari  with  hostile  intentions  against  them,  they 
issued  armed  from  Fakiroollah's  bari,  they  so  issued  with  a  common  object  of 
fighting  Dost  Mahomed's  party.  The  evidence,  no  doubt,  shows  that  Dost  Maho- 
med's party  were  in  a  manner  the  aggressors  on  that  morning,  and  had  done 
acts  for  the  express  purpose  of  provoking  Khan  Saheb's  party  to  come  forth 
from  Fakiroollah's  bari,  or  which  at  least  were  calculated  to  provoke  the  latter  ; 
hat,  on  the  other  hand,  it  is  clear  that  Khan  Saheb's  party  were  quite  willing  to 
accept  any  challenge  from  Dost  Mahomed  or  his  party.     The  members  of  the 
two  assemblies,  or  a  large  portion  on  each  side,  were  armed  with  deadly  wea- 
pons, such  as  latties  and  spears,  and  on  the  side  of  Khan  Saheb's  party,  at  least 
there  was  a  large  number  of  professional  fighting  men.     We  look  upon  what 
took  place,  from  the  time  that  Khan  Saheb's  party  issued  from  the  bari  until 
the  death  of  Khoaz,  as  one  continued  fight,  although  it  consisted  of  more  than 
floe  stage ;  and  we  think  that  it  was  in  the  prosecution  of  the  common  object 
of  ighting  that  Gariboollah  was  wounded,  and  Khoaz  killed. 

We  have  not  now  before  us  the  persons  who  actually  inflicted  the  grievous 
hart  on  the  one  and  the  death-wound  on  the  other,  but,  before  considering  the 
extent  to  which  the  ^^i^  prisoners  are  responsible  for  what  occurred,  we  will  state 
^  view  that  we  take  of  the  crimes  committed  by  the  wounding  and  killing. 
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As  regards  the  wounding  of  the  man  Gariboollah,  we  consider  that  that  has 
'  been  proved  most  satisfactorily  to  be  grievous  hurt.  The  wound  was  a  spear- 
wound,  which  penetrated  the  skin  of  the  abdomen.  It  was  a  severe  wound, 
and  resulted  in  the  man  being,  as  the  doctor  proves,  more  than  twenty  days  in 
hospital.  But  for  the  interposition  of  Providence,  the  man  might  have  lost  his 
life,  for,  if  the  spear  had  entered  the  abdomen,  it  probably  would  have  ended 
in  death. 

With  regard  to  the  man  who  was  killed,  we  are  of  opinion  that  the  offence 
committed  by  killing  him  is  culpable  homicide,  but  does  not  amount  to  murder, 
inasmuch  as  Khoaz  was  an  adult,  and  his  death  occurred  in  the  course  of  a  fight 
between  two  bodies  of  men  who  were  deliberately  fighting  together,  both  sides 
being  armed,  ot  a  greater  part  of  the  men  on  both  sides  being  armed,  with  latties 
or  spears  which  are  deadly  weapons,  and  no  unfair  advantage  appearing  upon 
the  evidence  to  have  been  taken  by  the  one  side  over  the  other  in  the  course  of 
the  fight. 

On  this  point,  I  would  refer  to  the  case  of  The  Queen  v.  kukier  Maiher} 
decided  on  the  13th  November  1877  by  a  Bench,  of  which  I  was  a  member.  In 
that  case  I  considered  at  some  length  what  was  the  character  of  the  offence  where 
death  was  caused  under  circumstances  similar  to  the  present.  I  then  held  that 
the  offence  did  not  amount  to  murder,  because  it  came  within  the  5th  exception 
to  s.  300  of  the  Indian  Penal  Code.  After  alluding  to  the  difference  between 
the  English  and  Indian  law  on  the  subject  as  regards  voluntary  culpable  homi- 
cide by  consent,  I  said :  "  A  man  who,  by  concert  with  his  adversary,  goes  out 
armed  with  a  deadly  weapon  to  fight  that  adversary  who  is  also  armed  with  a 
deadly  weapon,  must  be  aware  that  he  runs  the  risk  of  losing  his  life ;  and,  as  he 
voluntarily  puts  himself  in  that  position,  he  must  be  taken  to  consent  to  incur  the 
risk.  If  this  reasoning  is  correct  as  regards  a  pair  of  combatants,  fighting  by 
premeditation,  it  equally  applies  to  the  members  of  two  riots  or  assemblies  who 
agree  to  fight  together,  and  of  whom  some  on  each  side  are,  to  the  knowledge 
of  all  the  members,  armed  with  deadly  weapons." 

Some  of  the  Judges  of  this  Court  entertain  a  different  view  from  mine*  as 
to  the  applicability  of  the  5th  exception  to  a  case  of  a  premeditated  fight  for  two 
reasons — first y  because  the  party  who  is  killed  does  not  intend  to  get  himself 
killed  if  he  can  help  it.  But  the  language  of  the  exception  is  not  confined  to  the 
case  where  a  man  consents  to  suffer  death,  but  extends  to  the  case  where  he  con- 
sents to  take  the  risk  of  death.  Although  it  was  Khoaz's  intention  to  escape  death 
if  he  could,  yet  he  not  the  less  ran  the  risk  of  death  when  an  armed  man  he  joined 
in  encountering  armed  men,  and  he  did  this  voluntarily,  and  therefore  with  his 
own  consent 

The  second  reason  is,  because  sudden  fight  forms  the  subject  of  an  express 
exception,  namely,  the  4th  exception.  Hence  it  is  argued  that  the  Legislature 
could  not  have  intended  that  premeditated  fight  was  one  of  the  cases  prescri&ed 
for  by  the  5th  exception.  This  argument  does  not  appear  to  me  to  be  based 
upon  a  sound  construction  of  the  5  th  exception.  Consent  voluntarily  given  by 
an  adult  implies  in  every  case  premeditation.  In  suiieey  which,  according  to 
the  universal  opinion,  falls  within  the  5th  exception,  the  widow  deliberately  in- 
tends to  die  by  burning,  and  the  relative  who  fires  the  funeral  pyre,  on  which  the 
widow  mounts,  deliberately  and  with  the  utmost  premeditation  does  an  act  with 
the  intention  that  the  widow  shall  be  burned  to  death.    There  is  nothing,  there- 

*  Unreported. 

'  See  Empress  v.  Rohimuddin,  I.  L.  R.,  5  Cal.  31. 
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lore,  in  t|xe  fi^ct  jjhat  the  fight  13  pwneditated,  which  pugjit  Jto  WcIacJie  it  ppm       jggp* 
the  operation  of  the  jth  ej^ception.    If,  ais  I  thinlc,  accord jhg  to  the  common  anp  --^rasanr^ 
natural  meaning  of  the  words,  an  armed  man,  who  deliberately  fights  with  an-   5^?""? 
other  man  whom  he  knows  also  to  be  armed,  consents  thereby  to  take  t^e  ris^       u^if* 
of  death,  why  is  the  adversary  who  kills  him  to  be  excluded  from  the  benefit  pf         J' 
the  5th  exception,  because  bv  another  exception  the  case  of  a  man  who  kills  h^s    .]RH?j5|j5}» 
adversary  in  the  course  of  sudden  fight  is  specially  provided  fpr.    The  circ^m-    f'^'!fii' 
stances  under  which  a  man  slays  his  opponent  in  sudden  fight  are  different  frond 
those  where  he  days  him  in  premeditated  fight ;  and,  if  the  Legislature  intendeil 
that  the  ojSence  of  both  should  he  onlv  culpable  homicide,  the  intention  would 
naturally  be ^hewn  by  the  enactment  pf  two  distinct  ejcceptions.    Again,  sudde;i 
^^t  is  a  distinction  recognized  hy,thelEy;ig^is];i  law  pf  homicide,  and  the  frames 
(X  the  Code  may  easily  be  supposed  to  ^aVelor  diat  occs^ion  f^lone  made  suddep 
fight  the  subject  of  a  distinct  exception,  without  imj^ju^ing  to  th^m  the  intentipp 
thereby  implied,  by  excluding  from  the  5th  exception  ^  case  pf  premeditated 
fight,  U  it  actually  falls  within  the  ijneaning  of  t^e  e^c^tion.    The  sound  Qp|i- 
structipn  to  my  mind  is,  that  the  sth  e;cception  extends  to  all  cases  of  death .pc- 
ca^ned  by,  0/ je^ultipg  from,  premeditated  acts,  wJieireAe  party  killed  t^^ 
the  risk  of  the  death  with  hi^  own  .consent ;  ^d  that  the  4tii  exception  is  an.in- 
deMndent  exception,  agplying  to  all  cases  ot  death  occurring  in  the  conrs^  pf 
sudden  and  unpremeditated  fight,  and  aoes  not  in  any  way^i^dthenat^ral^opf;^ 
tion  of  tjb<^  5^b.e^Qg)tipn. 

(The  learned  Judge  then  went  into  the  evidence  as  to  the  share  each  of  the 
prisoners  had  taken  in  the  riot,  and  varied  the  order  of  the  Sessions  Judge.) 

The  convictions  and.sent4)np^s,p^^^^/b|y  ^)^  Sessions  Judge  will  therefore 
be  set  aside,  and  the  convictions  and  sentences  which  I  have  mentioned  above 
win  take  th(^  plsce. 

FiSLD,  J. — ^I  go^qir  ^.t^e  jsi^gment  i^bich  has  jfift  been  delivered.    I 
t^iink  that  it  is  very  clear  diat,  on  the  morning  pf  tne  17th,  a  .consideiame 
aniiiber  of  armed  lathials  were  collected  in  the  village  pp  the'  pari  of^Khan  „' 
Sabeb,  and  a  considerable  number  on  the  part  of  Dost  Mahomed. 

What  actually  occurred  was  th'^,:— -The  constable  h^^ving  paid  a  visit  to 
Ooit  Mahomed's  bari,  and  having  had  reason  to  believe  that  a  number  of  meb 
wese  collected  there,  went  over  to  Fakiroollah's  bari,  and  there  found  the  sanie 
itate  of  things.  It  appears  that  a  number  of  Dost  Mahomed's  people  followed 
flie  consUble,  and  took  up  a  position  on  certain  land  belonging  to  one  Dhun- 
DQO  Sircat,  south  of,  and  immediately  adjoining,  the  homestead  land  of  f  al^fr- 
oollab.  When  the  constable,  having  had  a  rqx)rt  written,  and  living  ^^Qt  Jt 
Id  die  thannah  by  Bhugwan  Chowkidar,  came  out  of  the  cutch^rry  recently 
erected  on  Fakiroollah's  land,  south  of  his  bari  or  homestead.  Dost  Mahomed 
represented  to  him  that  a  number  0f  armed  men  were  collected  within  tlys 
homeitead  of  Fakiroollah,  and  urged  him  (the  constable]  to  arrest  them.  When 
tte  constable  hesitated  to  do  so.  Dost  Mahomed  called  his  own  men  to  assT^ 
Uai  in  canying  out  his  expressed  intention  of  doing  so  himself.  It  would  appear 
d&er  that  a  considerable  number  of  Dost  Mahomed's  men  had  remained  be- 
Mttd  at  Dost  Mahomed's  bari,  or  that  Dost  Msdiomed  had  miscalculated  tlie 
^length  of  Fakiroollah's  party.  Be  this  as  it  may,  FakiroollaVs  people  dfd 
nqt  wak  for  Dost  Mahomed's  men  to  come  on  FakirooUah's. land,. but  they  took 
Ae.initiative,  and  crossed  the  boundary  line  into  the  land  of  DhnhnoOiStrcar, 
ad  there  the  riot  commenced,  and  first  took  place. 

Under  these  circumstances  I  fhink  it  is  imppssible  to  say  that  KbaP 
Saheb's  par^  were  acting  on  the  defensive  merely,  pr,  |n  pth^r  wor^,  were 

i.  L.  R.,  Cal.  34. 
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acting  in  the  exercise  of  the  right  of  private  defence  of  person  or  property.  It 
'  is  quite  clear  thai  both  parties  were  armcri,  and  both  parlies  were  prepared  to 
fight,  and  that  a  very  trivial  incident  was  sufficient  to  bring  them  into  conflict 
I  think  it  is  reasonable  to  say  that,  in  entering  upon  that  conflict,  each  party 
bad  for  its  object  to  fight  for  victory,  and,  in  doing  so,  knowingly  and  deli- 
berately took  upon  itself  the  risks  of  the  encounter ;  to  this  state  of  facts  I  agree 
that  the  5ih  exception  to  s.  300  of  the  Penal  Code  is  applicable,  and  I  do  nOt 
think  it  very  material  which  party  were,  in  the  first  instance,  the  actual  aggres- 
sors, though  this  should  be  considered  in  awarding  the  punishment  When  a 
man,  being  one  of  an  armed  band,  and  being  himself  armed  with  a  deadly 
weapon,  as  there  is  evidence  to  shew  that  Khoaz,  who  was  on  this  occasion 
killed,  was  armed,  takes  part  in  a  fight,  and  uses  that  deadly  weapon  against 
his  opponents,  I  think  it  is  reasonable  to  say  that  he  was,  within  the  4th  clause 
of  s.  300,  committing  an  act  which  he  knew  to  be  so  imminently  dangerous, 
that  it  must,  in  all  probability,  cause  death,  or  such  bodily  injury  as  is  likely 
to  cause  death ;  and  I  think  further  that  he  committed  such  act  without  any 
excuse  for  incurring  the  risk  of  causing  death  or  such  injury  as  has  just  been 
mentioned.  When  he  and  his  party  are  opposed  by  a  number  of  persons  simi- 
larly armed,  and  using  their  arms  in  a  similar  way,  I  think  it  is  reasonable  to 
say  that  such  person,  within  the  meaning  of  excep.  5,  takes  the  risk  of  death 
with  his  own  consent. 

Order  as  to  conviction  and  sentences  varied. 


<f  Cal.  163* 


CRIMINAL  REFERENCE. 
Before  Mr.  Justice  Tottenham  and  Mr,  Justice  Maclean. 

THE  EMPRESS  v,  NISTAR  RAUR.^ 

Contagious  Diseases  Act  (XIV.  of  1868J,  ss,  11,  21 — Rules  13  and  27  passed  under 
the  Act — Magistrate,  Competency  of— Jurisdiction, 

Any  woman  desirous  of  ceasing  to  carry  on  the  business  of  a  common  prostitute  is, 
under  the  provisions  of  the  Indian  Contagious  Diseases  Act,  1868,  absolutely  entitled  to 
have  her  name  removed  from  the  register ;  and  any  rule,  or  portion  of  a  rule,  purporting 
to  have  been  framed  under  the  provisions  of  that  Act,  which  places  any  obstacle  on  the 
way  of  her  doing  so,  is  ultra  vires^  and  therefore  void. 

Where  a  woman  is  prosecuted  before  a  Magistrate  under  s.  11  of  Act  XIV.  of  186B, 
she  is  not  precluded  from  pleading  that  she  has  ceased  to  be  a  common  prostitute,  and 
that  she  has  taken  steps,  under  s.  21  and  the  rules  framed  thereunder,  for  the  removal  of 
her  name  from  the  register;  and  the  Magistrate  is  competent  to  entertain  such  a  defence. 

In  the  matter  of  Lakhimani  Raur*  approved. 

This  was  a  reference  from  the  Presidency  Magistrate  for  the  Northern 
Division  of  Calcutta,  in  which  it  appeared  that  the  defendant.  Nistar  Raur,  was 
registered  as  a  common  prostitute  under  Ad  XIV.  of  1868,  and  her  name  was 
still  borne  on  the  register,  which  was  produced  in  evidence  before  the  Magis- 
trate. She  was  several  times  convicted  and  fined  for  failing  to  appear  in  doe 
time  for  periodical  medical  examination,  and  her  fifth  and  last  conviction  was 
on  the  23rd  of  March  1880. 

It  would  seem,  how^ever,  from  the  records  of  the  Police  Ofllce,  produced  Ia 
evidence,  that,  in  February  1880,  an  application  on  behalf  of  Nistar  was  present- 


*  Criminal  Reference,  No.  106  of  1880,  from  B.  L  Gupta,  Esq,,  C.S.,  Presidency 
Magistrate  of  Calcutu,  Northern  Division,  dated  the  29th  May  1S80. 
«  3  B.  L.  R.,  A.  Cr.,  70.  . 
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ed  to  the  Deputy  Commissioner  of  Police,  informing  him  that  she  had  ceased  to        «S8o. 

be  a  common  prostitute,  and  was  living  under  the  protection  of  a  certain  indivi- 

dual,  and  praying  that  her  name  might  be  removed  from  the  register.    The  ap-     Empress 

plication  was  rejected.    Later  on,  a  second  application  on  her  behalf,  claiming  ^* 

exemption  on  the  same  grounds,  was  presented  to  the  Commissioner  of  Police  NwxAmRAPf, 

hj  her  attorney,  Mr.  Leslie,  in  person.  A  police-enquiry  was  ordered,  and  pend-     ^  CaL  i^. 

ing  the  result  of  such  enquiry  the  woman  presented  herself  for  examination  on 

one  occasion.    No  orders  on  the  petition  were  received  for  some  time  after  this, 

and  Mr.  Leslie  deposed  that  he  made  more  than  one  attempt,  but  failed  to  obtala 

a  bearing  for  his  client.    Upon  this  he  intimated  to  the  Commissioner  that  he 

woald  advise  his  client  not  to  appear  at  her  next  examination,  so  that  in  case  of 

a  prosecution  she  might  have  an  opportunity  of  contesting  her  rights  before,  tl^^ 

Coort.  The  result  of  these  proceedings  was  the  arrest  of  the  woman  by  the  police 

without  a  warrant  from  any  Magistrate,  and  this  prosecution  under  s.  k  i  of  the 

Ad. 

The  first  question  raised  related  to  the  legality  of  the  arrest.  The  police  are 
expressly  authorized,  by  rule  27  of  the  Government  rules,  to  arrest  all  registered 
women  defaulting  at  the  medical  examination.  But  before  the  Magistrate  it  was 
contended  that  the  rule  itself,  which  purports  to  have  been  made  under  s.  1 1  of  the 
Aft  XIV.  of  1868,  was  unauthorized  by  that  Ad,  and  was  therefore  uifra  vires. 

The  next  question  raised  related  to  the  jurisdiction  of  the  Magistrate  in  the  . 
case,  and  to  the  validity  of  rule  1 3  passed  under  s.  2 1  of  the  Aft.  Rule  1 3  provides 
that  applications  by  women  to  have  their  names  removed  from  the  register  should 
be  made  in  writing  to  the  Commissioner  pf  Police,  who,  if  satisfied  on  enquiry 
that  the  applicant  has  really  ceased  to  practise  as  a  prostitute,  "  may  cause  her 
name  to  be  removed  from  the  register."  Neither  the  Aft  nor  the  rules  indicate 
anj  other  mode  by  which  a  woman  once  registered  may  procure  her  exemption, 
and  the  rules  provide  no  appeal  from  the  Commissioner's  orders.  It  was  con- 
tended, therefore,  that  the  Commissioner's  orders  were  final,  and  the  Magistrate 
bad  no  jurisdiction  to  go  into  the  question  as  to  whether  the  woman  had  ceased 
to  be  a  common  prostitute.  On  the  other  hand,  it  was  contended  that  s.  21  of 
Ibc  Ad  confers  an  absolute  right  on  every  registered  woman  to  withdraw  her 
Bamc  at  her  option  from  the  rcii^ister,  and  leaves  it  to  the  Government  only  to 
prescribe  the  procedure  or  mode  by  which  she  may  do  so ;  so  that  as  no  woman's 
iMune,  not  even  that  of  a  declared  common  prostitute,  can  be  placed  on  the  re- 
Piter  against  her  will,  or  without  her  consent ;  so  no  woman's  name  can  con- 
tianc  on  the  roll  after  she  has,  in  the  manner  prescribed  by  Government,  applied 
far  the  removal  of  her  name ;  and  that,  if  a  woman,  after  the  removal  of  her  name 
faom  the  book,  still  continues  to  carry  on  the  business  of  a  common  prostitute, 
teonly  course  left  to  the  police  is  to  prosecute  her  for  each  repetition  of  the  of* 
fence  under  s.  4  of  the  Ad.  It  was,  therefore,  urged  that  rule  13,  investing  the 
Coouaissioncr  of  Police  with  a  discretionary  power  to  reject  applications  made 
under  s.  21,  was  inconsistent  with  the  real  import  of  that  section,  and  therefore 
otf  and  void.  The  ruling  of  the  High  Court  in  In  the  matter  of  Lakhimani 
&»^  was  referred  to. 

On  the  evidence  before  him,  the  Magistrate  found,  as  a  fact,  that  the  ac- 
cvedhad  ceased  to  be  a  common  prostitute  within  the  meaning  of  the  Ad;  and 
bSRferred  the  following  questions  of  law  for  the  opinion  of  the  High  Court  under 
«.»40of  AdIV.  of  1877:— 

isi — Is  rule  27  of  the  rules  passed  by  the  Government  of  Bengal,  under  Ad  . 
XIV.<rfi868,valid  in  law;  and  is  a  woman  registered  under  that  Ad  legally  liable 

»  3  B.  L.  R.,  A.  Cr.,  7a 
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-,- -^^   y  arrest ty  a  police-officer  without  a  warrant,  for  omitting  to  attenci  at  the  pcifedi- 

■^g|^^~  cal  medical  examination? 

i.  ^^— Is  rule  1 3  of  the  said  rules  consistent  with  the  Ad,  and  can  the  Com- 

#f^if  i^(rR,  »»8sioner  of  Police,  \n  his  discretion,  lawfully  refuse  to  remove  from  the  register 
#iir  1^3.    *^  name  of  a  woman  who  declares  herself  desirous  of  ceasing  to  practise  as  t 
common  prostitute,  and  applies  for  such  removal  ? 

jri^lh  either  cftse  is  a  registered  woman,  whose  application  to  the  Cour- 
ttfferibhW  ot  Police  for  the  removal  of  her  name  from  the  register  has  noi  in« 
With  success,  precluded  from  pleadihg  before  the  Magistrate,  cto  a  proseeittioi 
tod«r  s.  1 1  of  the  Aa,  that  she  is  not,  or  has  ceased  to  be,  a  cbifimon  p^fOirflhtttft, 
ftfttf  H  th^  Magistrtfte  competerit  to  enquire  itito  such  a  plea  ? 

ilti.  R.  Alien  and  Mr.  H.  J^.  Mittra  for  Nistar  Raur. 

The  following  judgments  were  delivered  : — 

Maclean,  J. — ^Tbis  is  a  reference  made  by  one  of  the  Presidency  Magis- 

fratea  of  Calcutta,  under  s.  240,  Ad  IV.  of  1877,  submitting  for  the  opinion  of 
t^^  p)urt  three  questions  of  law  arising  out  of  a  prosecuticm  under  Ad  XIV.  of 
1868,  s.  a. 

.       The  first  question  raises  a  pbint  \irhith  does  not  afiFect  the  case  befori^  A< 
,  S^sti^te,  who  has  to  decide  whether  the  person  charged  before  him  has  ann- 
n^ltt^d  the  oSence  imputed.    We  think  it  unnecessary  to  express  any  opinion 
on  this  point 

We  think  that,  as  every  woinan  registered  Und^r  the  Aft  has  an  absolute 
f^t  m  have  her  name  removed  "  from  the  book, "  if  she  is<leslrous  of  ce^sang 
XA  cahy  on  the  business  of  acothtnon  prostitute,  any  rule  which  raises  any  ob- 
S^  i^u!^^  exercise  of  that  right  is  ntot  in  accordance  with  s.  21  of  the  Aft. 
Pan  <rf  the  13th  rule  referred  to  by  the  Magistrate,  commencing  "  may  pbst- 
flWfd,  and  ending  "  satisfied  he, "  appears  to  be  ultra  vires.  We  answer  the 
second  question  in  the  negative. 

_  Tfie  third  question  refers  tb  tte  Magistrate's  competency  to  entertain  a  ^ 
man  s  plea  that  she  is  tto  longer  lawfully  retained  on  the  register,  and  is  there- 
tore  not  liable  to  be  punished  for  breach  of  the  rules  applicable  to  registered 
wctoieiL  In  our  opinion,  a  woman  prosecuted  for  an  offence  under  s.  1 1  is  not 
precluded  from  pleading  that  she  has  ceased  to  carry  on  the  business  of  a  cbm- 
gon  prostitute;  that  she  has  taken  the  steps  prescribed  by  s.  21  and  the  rules 
fl^imed  Itt  accordance  therewith  to  obtain  the  removal  of  her  name  from  4e 
fetisteir;  and  that,  if  it  is  still  retained  there,  it  is  retained  coiitriry  tb  law.  This 
^jniOrt  >s,  ^e  think,  supported  by  the  authority  of  this  Court  in  the  ca^  to  wfcteh 
mJ^^^tT-^  refers— /«  the  matfer  of  Lakhimani  Raur>  It  \^aS  theri  beM 
flto-S-^  ^-^^^^^^^^  ^^^^^  ^  enquire  into  the  plea  that  the  woman  b^(*tfe 
flSlft^  **°-  ^^^"  lawfully  registered,  because  she  hid  not  consented  to  It;  afid 
Mthe  S|me  principie,  we  think  that,  in  the  present  case,  it  is  the  Magistfatttfs 
my  tb  detertnme  whether  or  not  the  woman  has  been  lawfully  rfetefned  npbii 
S^-'!S?ff '  ^^  '1  ^^^'  whether  she  had,  in  fact,  ceased  to  cdrry  on  the  boslllfe^ 
ora  ttoinnibn  prostitute  or  not  when  the  proceedings  were  taken  against  her. 

4  ^v  TP^^''"^^>  J'~i  ^ave  no  doubt  that  rule  27  is  illegal  in  authorizing  arre^ 
without  warrant,  but  the  Magistrate  cannot  go  into  this  question.  I  think  that 
>  W%^  ?^  beyond  the  scope  of  s.  21  erf  the  Aft  in  allowing  the  Commissioner 
Qt  i;olice  to  retain  a  woman's  name  on  the  register  as  long  as  it  pleases  him  to 
go  so.    I  read  the  law  as  leaving  it  at  the  <^tion  of  the  woman  to  be  put  on  the 
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r^stfr  and  to  remain  on  it.    She  conies  off  at  her  own  peril,  fejit  there  is  no  iSfo. 

adthonty  given  by  law  for  keeping  her  name  on  the  register  against  her  wiM.  -^  .■^■>— 

i  also  think  that  a  woman  brought  before  the  Magistrate  for  breach  of  rules  ^. 
aader  s.  ii  of  the  Aft  is  entitled  to  plead  that  she  has  conformed  to  the  proce-  NjgrAitllirtjR, 

dure  by  Government  under  s.  23  of  the  Aft;  that  she  is  not  a  common  prosti-  ^  -j 

Uft^;  and  that,  if  she  is  ^11  on  the  register,  she  is  kept  there  against  the  1^,  '  ^* 
md  is  not  liable  to  be  punished  for  neglectii^  to  attend  for  elimination.    The 
Uagiftrate,  I  think,  should  acquit  her  if  he  finds  her  plea  to  be  true. 


APPELLATE  CRIMINAL. 
Btfifre  Mr.  Justice  White  and  Mr.  Juttice  Field. 
GOGUN  CHUNDER  GHOSE  v.  THE  EMPRESS.*  1880. 

B^idemce,  Admissibility  of-^Judgment  in  Civil  Suit  out  of  i»hieh  Criminal         July  16. 

Prosecution  arises,  6C1I.  a47» 

la  a  ^t  by  A  against  the  obliTOrS  of  a  bond,  the  Court  held,  for  th^  r^aions  stAttd  in 
its  jn^^gBBOit,  that  tlK  signatures  of  the  obligors  were  not  genuine,  and  directed  the  wo- 
teeatioa  of  A  on  a  charge  of  forgery.  On  the  trial  of  A  before  a  jury^  this  judgment  of  thc[ 
Cml  Court  was  put  in  evidence  on  behalf  of  the  prosecution,  ana  its  contents  commented 
on  tff  the  Sessions  Judge  in  his  charge  to  the  jury. 

ifeid  that  this  judgment  had  been  illegally  admitted. 

Mr.  If.  Ghose  and  Baboo  Byltant  Nath  Doss  for  the  accused. 

.    Tn  facts  of  this  case  sufficiently  appear  hi  the  j^dgmentt  <A  die  Goitit 
(WKie  and  lYeld,  ]].),  which  was  delivered  by 

WtoTE,  J. — ^This  was  an  appeal  by  the  prisoner  Gbgun  Chunder  Ghose 
aifllhst  a  conviction  under  s.  471  of  the  Code  and  a  sentence  of  five  yesirs' 
i^ottms  imprisonment. 

The  circumstances  out  of  which  the  prosecution  arose  are  these  :  The  pri- 
iittSer  hid  broup^ht  a  suit  against  Basheeram  Mundle  and  his  two  brothers, 
JUbodtim  Munale  and  Dharani  Dhur  Mundle,  for  the  recovery  of  726  rupees, 
f^Ai  the  amount  of  principal  and  interest  due  upon  a  kistibandi,  or  bond, 
aS^ed  to  have  been  executed  in  favour  of  the  prisoner  by  the  three  brothers. 

Tbe  Mnnsif  found  that  the  bond  had  been  executed  by  one  of  the  three, 
Dfaamti  Bhfdr,  btit  dismissed  the  suit,  because  he  was  of  opinion  that  the  sig- 
BStue  <rf  the  other  two  defendants,  Basheeram  and  Babooram,  were  forged ; 
and  he  entertiuned  so  strong  an  opinion  upon  this  point  that  he  directed  this 

^"n,  which  we  arc  now  considering,  to  be  instituted  against  the  prisoner 

*  the  kisdbandi,  and  uising  it  as  genuine  knowing  it  td  be  fbi]{«d. 

Tbe  case  has  been  tried  bv  a  jury,  and  they  haye  come  to  a  unanimous 
BCt  that  the  prisoner  is  guilty  of  using  this  bond  knowing  it  to  be  forged, 
IMIll tmnrer  to  a  question  they  said  that  they  found  the  sigtiatures  df  BashairMlk 
ad  BUMram  to  be  forged,  but  the  signature  of  Dharani  Dhur  to  be  g&htitne. 
At  1j^  trial,  tfbe  judgment  of  the  Munsif  in  the  civil  suit,  although  objected  to 
•ft  At  Mft  of  the  prisoner,  was  put  in  evidence  by  the  prosecution,  and  read 
lb  we  jury,  and  the  substance  of  the  judgment  was  also  referred  to  by  the 
Judge  in  his  charge  to  the  jury. 


•trimifla! 


loaf  AMfe^f  Mo.  433  OJf  td8o,  a]?a!to$t  thfe  order  of  W.  H.  Page,  Bsq^  bh^iating 
ScsiSb  JW^  of  m  34-n3^s»m^,  dated  tl^e  loth  June  i88o. 
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The  ground  of  the  appeal  is,  that  this  jadgment  was  improperly  admitted 
•  as  evidence,  and  that,  eliminating  the  judgment,  there  is  not  sufficient  evidence 
to  justify  the  verdid.  There  can  be  no  doubt  the  judgment  was  improperlj 
received.  Technically  it  was  inadmissible,  because  it  was  not  between  the  same 
parties,  the  present  parties  technically  being  the  Queen-Empress  on  the  one 
hand,  and  the  prisoner  on  the  other,  and  the  respective  parties  in  the  civil  suit 
being  the  prisoner  and  the  three  defendants ;  and  furthermore,  it  was  not  ad- 
missible on  the  substantial  ground  that  the  issues  in  the  civil  and  criminal  suit 
were  not  identical,  and  that  the  burden  of  proof  rested  in  each  case  on  different 
shoulders.  It  was  not  necessary  for  the  Munsif  in  the  civil  suit  to  find  moit 
than  that  the  execution  of  the  bond  by  the  three  defendants  was  not  proved. 
When  the  Munsif  went  further  and  pronounced  the  bond  a  forgery,  and  directed 
a  prosecution,  it  was  not  a  decision  on  the  question  of  forgery,  but  merely  an 
opinion  which,  although  he  w^  entitled  to  give  expression  to,  ought  no  more  to 
have  been  put  in  evidence  on  the  present  charge  than  the  opinion  of  a  Magis- 
trate who  commits  a  prisoner  to  take  his  trial  upon  a  criminal  charge. 

The  Judge,  in  his  summing  up,  draws  the  attention  of  the  jury  to  this  Jadg- 
ment and  to  the  Munsif  s  opinion  contained  in  it,  and  uses  the  following  words : 
''  The  Munsif  believed  that  one  of  the  brothers,  Dharani,  executed  the  docu- 
ment, and  that  the  other  names  were  added  afterwards  by  the  prisoner,  or  with 
his  knowledge,  and  with  a  dishonest  intent.  Whether  this  or  whether  all  three 
names  are  forgeries,  the  offence  is  the  same."  It  is  true  that  the  Judge,  later 
on,  says  to  the  jury — ''  You  are  not  in  any  way  bound  by  the  finding  of  the 
Munsif  f  and  that  he  also,  still  later  on,  draws  their  attention  to  the  faft  that 
in  the  civil  suit  the  onus  probandi  was  on  the  prisoner,  whereas  at  the  trial  of 
fprgery  the  onus  was  on  the  prosecution.  But  inasmuch  as  neither  the  jadg- 
ment nor  the  Munsif  s  opinion  were  evidence,  the  Judge,  if  he  referred  to  them 
at  all,  ought  to  have  told  the  jury  not  merely  that  they  were  not  bound  by  them, 
but  that  it  was  their  duty  to  dismiss  them  altogether  from  their  mind.  We  have 
next  to  consider  whether,  independently  of  the  objectionable  evidence,  there  is 
sufQcient  evidence  to  justify  the  verdift  of  the  jury. 

[The  learned  Judge  then  proceeded  to  consider  the  other  evidence  in  the 
case,  and  uhimately  arrived  at  the  opinion  that,  independently  of  the  Munsifs 
judgment,  there  was  not  sufficient  evidence  which,  even  if  believed,  pointed 
with  reasonable  certainty  to  the  guilt  of  the  accused,  and  therefore  made  an 
order  of  acquittal.] 

Conviction  set  (iside. 


APPELLATE  CRIMINAL. 

Be/ore  Sir  Richard  Garth,  Kt.y  Chief  Justice,  and  Mr.  Justice  Tottenham. 

NOOR  BUX  KAZI  and  others  v.  THE  EMPRESS.^ 

Evidence  Act  (L  of  18^2),  ss.  jo,  ij8 — Confession — Admission — Examination  if 
Witnesses-^ J tidge — Penal  Code  (Act  XLV,  of  t86o),  ss.  114,  14^,  and  J02. 

A  prisoner,  charged  together  with  others  with  being  a  member  of  an  unlawful  assem* 
bly,  made  a  statement  before  the  Committing  Magistrate,  implicating  his  fellow-prtsooers 
and  another  person.  He  subsequently  withdrew  this  statement,  and  made  another  in 
which  he  endeavoured  to  exculpate  himself. 


1  Criminal  Reference,  No.  39,  on  Appeal  No.  362  of  1880,  against  the  order  of  T.  if. 
Kirkwood,  Esq,,  Sessions  Judge  of  Mymensing,  dated  the  aist  May  1880. 
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Held  that  this  statement  was  not  evidence  against  the  other  prisoners  under  s.  30  of 
the  Evidence  Act.  It  was  not  a  confession,  nor  did  it  amount  to  any  admission  by  the  . 
prisoner  that  he  was  guilty  in  any  degree  of  the  offence  charged ;  but  it  was  simply  an 
eodeaFOur  on  his  part  to  exphin  his  own  presence  on  the  occasion  in  such  a  manner  as 
to  exculpate  himself,  and  any  mention  made  by  him  in  such  a  statement  of  other  persons 
hating  been  engaged  in  the  riot  was  altogether  irrelevant,  and  not  evidence  against  them. 

At  a  trial  before  a  Sessions  Court,  the  Judge,  on  the  examination-in-chief  of  the  wit- 
nesses for  the  prosecution  being  finished,  questioned  the  witnesses  at  considerable  length 
opoo  the  points  to  which  he  must  have  known  that  the  cross-examination  would  certainly 
iM  properly  be  directed. 

HHd  that  such  a  course  of  procedure  was  irregular,  and  opposed  to  the  provisions 
of  s.  138  of  the  Evidence  Act. 

It  is  not  the  province  of  the  Court  to  examine  the  witnesses,  unless  the  pleaders  on 
either  side  have  omitted  to  put  some  material  question  or  questions ;  and  the  Court  should, 
u  a  ^neral  rule,  leave  the  witnesses  to  the  pleaders  to  be  dealt  with  as  laid  down  in  s. 
\fi  of  the  Act. 

Fivi  persons,  Jamir  Mundle, Taiyab,  Rabiullah,  Noor Bax Kazi,  and  Daghit, 
were  charged  with  being  members  of  a  body  of  men,  some  handred  in  nam- 
ber,  who,  at  the  instigation  of  one  Aminiddin  Khan,  on  the  ist  February  1880, 
anned  with  spears  and  clubs,  went  to  take  possession  of  certain  lands  In  M ou- 
aKnmarpnr.  It  was  alleged  that  one  Kalu  Shaikh  (who  was  not  before  the 
Oxirt)  had  speared  one  Kobin  Sircar,  who  had  opposed  the  entrance  of  the  mob 
OB  his  lands,  and  Jamir  Mundle  was  charged  with  having  struck  him  on  the 
head  with  a  /o/i,  from  which  injuries  Kobin  died.  It  was  further  charged  that, 
at  the  same  time,  Taiyab  slightly  wounded  with  a  spear  one  Reza  Mahomed, 
a  coosin  of  Kobin,  and  that  Noor  Bux  Kazi  (unarmed),  and  Rabiullah  and 
Dagfaa  (armed  with  deadly  weapons),  were  all  present  at  the  time,  as  leaders 
of  the  rioters. 

The  four  accused  firstly  mentioned  pleaded  an  alibi,  Daghn,  who  was 
arrested  on  the  5th  February,  stated  before  the  committing  Magistrate,  that  he 
vent  to  Kumarpur  with  a  body  of  armed  men,  and  that  Kalu,  Jamir  Mundle, 
Taiyab,  and  Noor  Bux  were  amongst  the  party.  On  the  24th  February,  before 
the  Sessions  Judge,  he,  however,  repudiated  this  statement,  and  said  that  he 
was  forced  10  accompany  the  other  armed  men,  but  that  he  only  did  so  as  far 
u  Hosbendi  (a  place  adjoining  Kumarpur),  where  he  escaped,  and  that  he  did 
iWsee  Noor  Bux,  Rabiullah,  or  Jamir  Mundle,  as  he  did  not  go  to  Kumarpur. 

The  Sessions  Judge,  differing  from  the  assessors,  found  that  Noor  Bux, 
Jamir  Mundle,  and  Taiyab,  **  were  members  of  an  unlawful  assembly  in  the 
piosecmion  of  a  common  object,  in  which  murder  was  committed  by  Kalu, 
which  offence  ihey  knew  to  be  likely  to  be  committed,  and  the  commission  of 
which  offence  they,  being  present,  actually  abetted  ;*'  and  that  they  had,  there- 
fore, committed  an  offence  under  ss.  1 14  and  149,  read  with  s.  302  of  the  Penal 
Code.  But,  concurring  with  one  assessor,  he  found  that  Daghu  and  Rabiullah 
were  guilty  of  rioting  armed  with  deadly  weapons,  and  had  committed  an  offence 
»dcr  s.  148  of  the  Penal  Code. 

He,  therefore,  sentenced  the  two  latter  to  three  years'  rigorous  imprison- 
■est,  and  the  three  former  to  death. 

The  case  was  referred  to  the  High  Court  in  the  usual  way  for  confirma- 
tecf  the  sentence  of  death,  and  Noor  Bux  Kazi,  Jamir  Mundle,  and  Taiyab, 
pofened  an  appeal  from  that  sentence. 

Mr.  Jackson  and  Munshee  Serajal  Islam  for  the  appellants. — ^The  state- 
it  made  by  Daghu  before  the  committing  Magistrate  cannot  be  said  to  be 
a  confession  sucfa  as  is  mentioned  in  s.  30  of  the  Evidence  Act    In  order  to 
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fff^.      4^Iip^(9  -tit^^  prisoners,  D^gbn  nmst  have  implicated  bims^U.    Tbis  be  did  not 
r— —  4o.     Paghu  qould  not  be  convicted  on  his  own  stateqient  alone,  neither  cap 
^ooK  Bux    jjjg  prisoners  on  Dagbu's  statement.    Moreover,  the  statement  was  withdrawn 
jKazi        at  the  Sessions  Court.    [Garth,  C.J. — *It  is  surely  evidence  against  them,  if  it 
.9.  amounts  to  a  confession  by  him  that  he  was  a  member  of  an  unlawful  assembly ; 

.pyiwfifT,  ^^  ^^  certainly  a  confession  that  he  was  present  with  Amiruddin's  men.]  To 
.0AI.  w  Tender  the  statement  a  confession  under  s.  30,  it  must  appear  that  the  confession 
implicates  the  confessing  person  substantially  to  the  same  extent  as  it  implic^Uci^ 
the  person  against  whom  it  is  used — The  Queen  v.  Belaf  Ali*}  see  also  The  Quii» 
v.  Mohesh  Biswas?  There  is  a  difference  between  an  admission  and  a  con- 
fession. The  confession  must  be  something  on  which  the  Court  could  act  wilb- 
x)nt  further  je^vidence.  [Garth,  C.J. — ^If  the  statement  is  admissible  for  the 
.porpo^of  showing  that  Noor  Bux  was  present,  may  we  not  connect  that  with  A^ 
other  evidence?  If  the  Court  were  satisfied  with  the  identity  of  the  prisonen, 
would  that  not  be  sufficient  ?]  The  case  of  Regina  v.  A  mrita  Govindcfi  is  a  direct 
4Uia«er.  It  ift  thece-  laid  down  that  if  an  abettor  of  a  crime  :i8i  on  acQoimt  of  his 
INresence  at  itfi.oommiasion,.to  be  charged  as  a  principal,  his  abetment  jnnit 
^continne  down  to  the  time  cixht  commission  of  the  offence.  At  any  time  before 
tbatevent  he  may  change  his  mind,  and  withdraw  from  the  abetment.  \V3iat  k 
•the  meaningvto  be  attached  to  the  words  "  the  Court  xxazy  take  into  oonsideiadon" 
in  8. 30?  These  is  no  proof  that  the  statement  was  not  made  behind  the  back  of 
Jfoor^Bnz.  It  was  ^lade  on  the  6th  February,  and  Noor  Bux.wa^  only  aneated-on 
jdiat  day,  and  the  witnessesior  the  prosecution  are  near  lelatives  of  the  deceased. 
As.lD  .the  .case^against  Taiyab,  there  is  no  suggestion  that  he  -was  present  and 
jGomnutted.the  murder.  6.  J49  of  &e  Penal  C^Kle  was  never  intended  to  refer 
itOEjohacgeof  mnxder^seeifae.caseof  The  Queen  v.  SoAed  Ali^ 

No  one  appeared  for  the  Crown. 

The  jud.gn\ent  of  the  Court  {Garfh,  C.J.,  and  ToiUnham,  J.)  ipus  ddi- 
v«;red;by 

Garth,  C.J.  X>^hp,  after  stating  the  facts,  proceeded  to  4«ri  with  the  e^- 
^<|len.ce  {^gainst  each  prisoner  individually,  and  with  regard  to  ti^t  jtfBtgTQcyit 
.;aiade  by  Dag^u  before  the  CQipmitting  Magistrate  4s  affecting  (Nopr  ]E^ 
observed): — 

The  Judge  al^  attaches  some  weight  to  what  he  calls  the  original  ,<;q|i- 
fession  made  by  one  of  the  prisoners  named  Daghu  (who  has  been  convicted 
under  s.  14:8,  Penal  Code)  to  the  committing  Magistrate,  in  which  he  mentions 
Noor  Bux  Kazi  as  present.  It  is  our  duty  to  point  out  to  the  Judge  that  this 
statement  of  Dagbu's,  which  we  have  read,  is  no  sort  of  evidence  against  Ifpor 
Bux  even  under  s.  30  of  the  Evidence  Act,  for  it  is  not  a  confession ;  it  does 
not  amount  to  any  admission  by  Daghu  himself  that  he  was  guilty  in  any  degi^ 
of  the  offence  charged ;  but  it  is  simply  an  endeavour  on  his  part  to  expiaiii 
his  own  presence  on  the  occasion  in  such  a  manner  as  to  exculpate  himsell. 
Any  mention  made  by  him  in  such  a  statement  of  other  persons  having  been 
engaged  in  the  riot  is  altogether  irrelevant,  and  is  not  evidence  against  them 
-ekher  under  s.  30  or  otherwise. 

(The  learned  Chief  Justice  then  went  into  the  further  evidence,  and  find- 
ing, with  regard  to  Noor  Bux,  that  there  was  not  sufficient  evidence  of  his 
having  been, present  at  all,  ordered  the  conviction  as  regards  him  to  be  set  aside. 
With  respect  to  the  other  two  appellanU,  the  Chief  Justice  found  that  th^ 
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were  members  of  the  unlawful  assembly,  but  there  was  not  sufficient  evidence 
to  show  that  the  object  of  the  assembly  was  the  murder  of  Kobin ;  nor  that  • 
they,  as  leaders  of  the  assembly,  openly  incited  the  others  to  cause  his  death, 
and  therefore  they  ought  not  to  be  found  guilty  of  murder,  but  only  of  rioting 
under  s.  148  of  the  Penal  Code.  The  learned  Chief  Justice  then  concluded 
as  follows) : — 

We  think  it  right  to  point  out  to  the  Sessions  Judge  that  the  course  which 
he  adopted  in  the  examination  of  the  witnesses  for  the  prosecution  was  irre- 
gular, opposed  to  the  provisions  of  s.  138  of  the  Evidence  Act,  and  not  fair  to 
the  prisoners. 

We  find  that,  on  the  examination-in-chief  being  finished,  the  Judge  ques- 
tioned almost  all  the  witnesses  at  considerable  length  upon  the  very  points  to 
which  he  must  have  known  that  the  cross-examination  would  certainly  and 
properly  be  directed.  The  result  of  this,  of  course,  was  to  render  the  cross- 
examination  by  the  prisoner's  pleaders  to  a  great  extent  ineffective,  by  assisting 
the  witnesses  to  explain  away,  in  anticipation,  the  points  which  might  have 
afforded  proper  ground  for  useful  cross-examination. 

It  is  not  the  province  of  the  Court  to  examine  the  witnesses,  unless  the 
pleaders  on  either  side  have  omitted  to  put  some  material  question  or  ques- 
tions; and  the  Court  should,  as  a  general  rule,  leave  the  witnesses  to  the 
pleaders  to  be  dealt  with  as  laid  down  in  s.  1 38  of  the  Act.  The  Judge's  power 
to  put  questions  under  s.  165  is  certainly  not  intended  to  be  used  in  the  man- 
ner which  we  have  had  occasion  to  notice  in  the  present  case. 
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APPELLATE  CRIMINAL. 

£e/ore  Sir  Richard  Garih,  Kt.,  Chte/  Justice y  and  Mr.  Jusiice  Maclean. 

THE  EMPRESS  v.  SUNKER  GOPE.i 

Criminal  Procedure  Code  (Act  X.  of  1872),  s.  6& — Dishonestly  retaining  in  British  , 
Territory  property  stolen  beyond  British  Territory. 

A  Nepalese  subject,  having  stolen  cattle  in  Nepal,  brought  them  into  British  territory, 
where  he  was  arrested,  and  sentenced  to  one  year's  rigorous  imprisonment.  Held  that  he 
could  not  be  tried  for  the  theft  itself,  but  that  he  might  be  convicted  of  dishonestly  retain- 
ing the  stolen  property. 

Reg.  V.  Lakhya  Govind^  followed. 

Reference  to  the  High  Court  under  s.  296  of  the  Criminal  Procedure  Code. 

A  Nepalese  subject  had  stolen  two  head  of  cattle  from  the  homesteads  of 
two  separate  individuals  in  Nepal,  and  had  brought  the  cattle  with  him  into  British 
territory,  where  he  was  arrested  and  sentenced  by  the  Officiating  Joint-Magis- 
tiate  of  Mohubarri  to  one  year's  rigorous  imprisonment  under  s.  41 1  of  the  Penal 
Code. 

The  Officiating  Magistrate  of  Durbhangah  was  of  opinion  that  the  case  was 
not  cognizable  in  British  territory,  and  referred  the  matter  to  the  High  Court. 

No  one  appeared  on  the  reference. 


i88o. 
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'  Criminal  Reference,  No.  1324  of  1880,  from  F.  H,  Barron,  Esq.,  Officiating  Magis- 
Irate  of  Durbhangah,  dated  the  31st  August  1880. 
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'Hie  dpinidh  of  the  High  Conrt  (Gar/h,  CJ.,  and  Maclean, },)  was  asfol- 
-Ibws: — 

Gaeth,  CJ. — We  are  of  opinion  that  the  conviction  of  Sunker  Gope,  for 
ta  offence  under  s.  41 1  of  the  Penal  Code,  is  legal,  and  that  we  should  not  inter- 
fere. Sunker  Gope  confessed  to  having  stolen  cattle  in  the  kingdom  of  Nepal, 
and  he  was  found  in  possession  of  them  in  British  territory.  S.  66  of  the  Crimi- 
nal Procedure  Code,  illus.  (3),  lays  down  that  "  a  charge  of  receiving  or  retain- 
ing stolen  goods  may  be  inquired  into  and  tried,  either  in  the  district  in  which 
iiie  jgoods  were  stolen  or  in  any  district  in  which  any  of  them  were  at  any  time 
dishonestly  received  or  retained."  Now,  the  theft  having  occurred  beyond 
^iflsh  tefritbry,  the  prisoner  could  not  be  tried  for  that  offence  in  ourCourts, 
Hee  -^<5g^.  V.  Advoigadu}  but  the  present  case  seems  to  be  very  similar  to  one 
'l^oitttd  in  the  Indian  Law  Reports,  Reg.  v.  Lakhya  Cr&oind  ,-^  and  thereforeirc 
"flmk  that  the  conviction  may  be  sustained. 

It  Is  unnecessary  fdr  Us  to  saf  anything  on  the  question  of  extradition  ^that 
'nialter  will  be  dealt  with  by  the  local  authorities  under  the  orders  of  Govern- 
ment. 

Conviction  upheld. 


1880. 
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'Bkfore  Sir  Richard  Garth,  Ki.,  Chief  Justice,  and  Mr,  Justice  Maclean. 

In  the  matter  of  MUTTY  LALL  GHOSE  and  others.* 

.  Criminal  Procedure  Code  (Act  X,  of  18 J2),  ss,  ^7/,  46^,  igj — Institution  of 
Criminal  Prosecution,  pending  Appeal  in  Civil  Court. 

If,  in  the  course  of  a  proceeding,  either  civil  or  criminal,  a  Judge  or  Magistrate  finds 
clear  ground  for  believing  that  either  the  parties  to  the  proceeding  or  their  witnesses  have 
coh'Miitt^  (Perjury  or  a^y  other  offence  against  public  justice,  he  is  justified  in  directing 
criminal  proceedings  against  such  person  under  s.  471  of  the  Criminal  Procedure  Code 
without  any  further  emquh^  than  that  which  he  has  already  held  in  his  own  Court 

As  a  n^atter  of  discretion  and  propriety,  it  is  right  for  a  Court,  before  committing  a 
person  on  a  charge  of  perjury  upon  his  own  uncontradicted  statement,  to  await  the  hear- 
ing of  the  appeal,  where  an  appeal  is  pending,  in  the  case  in  which  he  is  charged  with  such 
•pcflr)tivy. 

hn  this  case  the  District  Judge  of  Hooghly  ordered  a  prosecution  to  be  in- 
stituted against  M utty  Lall  Ghose,  Ram  Kumar  Mundle,  Becharam  Roy,  and 
Heroo  Lai  Ghose  for  forgery  and  perjury  in  a  civil  suit,  under  ss.  467,  471, 193 
of  the  Criminal  Procedure  Code. 

An  applicitlbn  i^as  made  to  the  High  Court  on  behalf  oT  the  accused  that 
-the'dittdilal  proceedings  might  be  stopped  until  the  appeal  in  the  civil  suit  was 
Tiea^d. 

Hibcioyuggut  Chunder  Banerjee,  for  the  petitioner,  contended  that  the  or- 
der of  the  District  Judge  should  be  set  aside,  or  at  least  stayed,  and  that  the  Judge 
should  have  issued  a  rule  calling  on  the  petitioners  to  show  cause  why  they 
•-Wibtfd  not  be  pmsecuted  under  s.  471,  before  the  proceedings  were  actually 
'hiitituted.— 7%^  Queen  v.  Baijoo  Lall.^ 


9 1 


L.  R.,  I  Mad.  171. 
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''Criminal' Motion,  No.  19  of  i8l8o,  against  the  order  of  y.  P.  Grant,  Esq.,  District  Judge 
of  Hooghly,  dated  the  5th  August  1880. 
<  I.  L.  R.,  I  Cal.  450. 
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The  judgment  erf  the  Court  (Gar^h,  CJ.,  aad  J^lean,  J.)  was  delivered  by        1880. 


Garth,  C.J. — We  think  that  there  is  no  ground  either  for  setting  aside  or      j^,  ^^^ 
for  staying  the  criminal  proceedings.  matter  of 

We  consider  that  the  Full  Bench  decision  of  this  Court  in  In  the  matter  0/^  Muttx  Lall 
the  Petition  0/ Ram  Prasad  Hazra^  is  a  direft  authority  for  the  position  that,      Gho^r^ 
where  criminal  proceedings  have  been  instituted  by  a  Distrift  Ju^ge  against  \k^    t^r^\.^rk^ 
parties  or  their  witnesses  in  course  of  a  civil  suit,  the  High  Court  has  no  power- 
to  stay  those  proceedings  until  the  decision  of  the  Judge  in  the  civil  suit  \aA. 
been  heard  upon  apped. 

As  regards  the  other  point,  we  think  that  the  ruling  of  the  Court  iu  the 
case  of  The  Queen  v.  Baijoo  Lall^  has  been  somewhat  misunderstood.  It  seems 
to  be  supposed  from  that  ruKng  that  a  Court,  either  civil  or  criminal,  which  has 
beard  a  case  tried,  has  no  right  to  institute  proceedings  under  s.  471  of  thci  Crf- 
minal  Procedure  Code  against  any  of  the  parties  concerned  in  the  suit,  without 
first  holding  an  enquiry,  and  calling  upon  those  parties  to  show  cause  wlyr  ^ujch 
pioceedings  should  not  be  taken. 

We  think  that  this  is  clearly  a  mistake.  If,  in  the  course  of  2^  proceedings 
either  civil  or  criminal,  a  Judge  or  Magistrate  finds  clear  ground  for  believing 
Aat  either  the  parties  to  the  proceeding  or  their  witnesses  have  committed  per- 
jury, or  any  other  offence  against  public  justice,  he  is  justified  in  directinjf  crir 
minal  proceedings  against  such  persons  under  s.  471,  without  any  further  enquiry 
than  that  which  he  has  already  held  in  his  own  Court 

Mr.  Justice  Macpherson  in  that  very  case  says  distinctly :  ''  If  in  the  course 
of  the  civil  trial  the  Judge  has  before  him  clear  and  unmistakable  proof  of  a 
criminal  offence,  and  if,  after  the  trial  is  over,  he,  on  consideratkm,  thinks- i( 
necessary  to  proceed  at  once,  of  course  it  may  be  right  to  do  so." 

There  is,  therefore,  no  ground,  as  far  as  we  can  see,  for  setting  aside  the 
pioceedings  in  this  case,  upon  the  ground  that  the  Judge  should,  before  institntin^ 
them,  have  held  any  other  enquiry  than  that  which  he  had  already  held  in  the 
probate  case. 

At  the  same  time  we  think  that  the  Judge  mifi;ht  well  take  wajmioig  f|t)jm 
the  very  excellent  advice  which  is  given  to  Subordinate  Courts  by  Mr.  Ju^|9e 
Macpherson  in  the  judgment  which  we  have  been  quoting.  We  do  not  pretei;i4> 
<rf  course,  to  give  any  opinion  as  to  the  merits  of  this  case,  but  it  would  certainljr 
seem  rather  rash  to  institute  criminal  proceedings  in  a  case  where  the  evidcAf^ 
b  all  one  way,  and  where  an  appeal  is  now  pending  to  this  Court.  We  t^k 
that,  as  a  matter  of  discretion  and  propriety,  the  Judge  might  have  waited  unt^ 
the  appeal  had  been  heard  before  he  ventured  to  commit  the  accused  for  pei'jJMy 
iqxuL  their  own  uncontradicted  staten^ents. 

Application  dismssid, 

>  B.  L.  R.,  Sup.  Vol.  426;  S.  C,  5  W.  R.,  Mis,.  24, 
*  I.  L.  R.,  I  Cal.  450. 
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APPELLATE  CRIMINAL. 
Before  Sir  Richard  Garth,  A7.,  Chief  Justice,  and  Mr,  Justice  Maclean, 
1880.        In  the  matter  of  the  Petition  of  KASI  CHUNDER  MOZUMDAR. 
^^'  ^'    ,  JUGGUT  CHUNDER  MOZUMDAR  v.  KASI  CHUNDER  MOZUMDAR.^ 

Sanction  to  Prosecution  for  giving  False  Evidence — Criminal  Procedure  Code  (Act 
X,  of  iSji),  s,  468 — Jurisdiction  to  give  Sanction — Case  settled  without  Evi- 
dence— Duties  of  Judge — Prosecution  for  False  Evidence  on  verified  Petition, 
when  such  Verification  is  unnecessary. 

The  Courts  that  have  jurisdiction  to  grant  a  sanction  to  proceedings  under  s.  468  of 
Act  X.  of  1872  are  the  Court  before  which  the  offence  was  alleged  to  have  been  committed, 
and  the  Courts  to  which  such  Court  is  subordinate. 

Per  Garth,  C.J. — Where  a  case  is  settled  without  evidence  being  gone  into,  the  Court 
in  which  the  suit  was  brought,  even  if  it  have  power  to  sanction  criminal  proceedings  against 
any  of  the  parties  to  such  suit  under  s.  468  of  Act  X.  of  1872,  is  guilty  of  great  impropriety 
and  indiscretion  in  soloing,  inasmuch  as  it  can  have  had  no  opportunity  of  judging  of  the 
bona  fides  of  the  claim  or  defence. 

Semble. — A  petition  presented  under  Reg.  XVII.  of  1806,  not  requiring  verification, 
cannot,  from  the  fact  of  it  being  verified  unnecessarily,  be  made  the  subject  of  a  prosecu- 
tion for  giving  false  evidence. 

This  was  an  application  to  set  aside  an  order  of  the  District  Judge  of  Pubna, 
sanctioning  a  prosecution  under  the  following  circumstances : 

On  the  17th  July  1868,  one  Juggut  Chunder  Mozumdar  executed  a  mort- 
gage of  certain  property  in  Rajshahye  in  favour  of  one  Kasi  Chunder  Mozum- 
dar, securing  a  certain  sum  of  money  with  interest.  On  the  28th  October  1878, 
the  mortgagee  presented,  under  Reg.  XVII.  of  1806,  a  verified  petition  to 
the  Court  of  Rajshahye  for  the  foreclosure  of  the  mortgage.  Subsequently  to 
the  date  of  the  petition  this  Rajshahye  district  was  divided,  and  the  land,  the 
subject  of  the  mortgage,  was  taken  to  form  part  of  the  district  of  Pubna.  On 
ihe  15th  December  1879,  the  mortgagor  presented  a  counter-petition  to  the  Court 
of  Rajshahye,  in  which  he  stated  that  the  mortgage-money  had  been  paid  in 
full  (in  support  of  which  statement  a  registered  receipt  was  filed,  which,  on  the 
face  of  it,  purported  to  show  that  the  repayment  had  been  made  in  1869),  and 
prayed  that  the  property  might  be  declared  free  from  the  mortgage  charge.  The 
mortgagee  opposed  that  petition,  and  contended  that  the  money  had,  in  point  of 
fact,  never  been  re-paid,  although  it  had  been  agreed  and  intended  that  it  should 
be.  On  the  24th  February  1880,  the  mortgagee  presented  another  petition  in 
the  suit,  stating  that  matters  had  been  amicably  settled,  and  praying  that  the 
petition  in  the  foreclosure  suit  should  be  struck  off  the  file.  A  decree  by  con- 
sent was  accordingly  drawn  up  and  filed  in  accordance  with  the  prayer  of  the 
petition. 

In  July  1 88a,  the  mortgagor  applied  to  the  District  Judge  of  Pubna  for 
leave  to  prosecute  Kasi  Chunder  Mozumdar  (the  mortgagee),  under  s.  193  of 
the  Penal  Code,  for  the  statements  made  in  the  petition,  dated  the  28th  Octo- 
ber 1878 ;  and  the  District  Judge,  reviewing  the  proceedings  which  had  taken 
place  in  the  Rajshahye  Court,  and  having  regard  to  the  registered  receipt,  gave 
his  sanction  to  the  criminal  prosecution. 

*  Criminal  Motion,  No.  214  of  1880,  against  the  order  of  C.  D.  C,  Winter,  Esq.,  Offi- 
ciating District  Judge  of  Pubna,  dated  the  22nd  July  1880. 
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Kasi  Chunder  Mozumdar  then  applied  to  the  High  Court  to  set  aside  the        1880. 
order  of  the  District  Judge,  and  obtained  a  rule  calling  on  the  other  side  to 
show  cause  why  the  order  should  not  be  set  aside. 

Mr.  M.  M,  Ghose  and  Baboo  Kali  Churn  Banner jee  in  support  of  the  rule. , 
—The  Judge  of  Pubna  had  no  jurisdiction  to  make  the  order,  the  false  evi- 
dence (if  any)  was  given  in  the  jurisdiction  of  the  Judge  of  Rajshahye  ;  but,as- 
suming  the  order  to  be  legal,  the  Judge  had  no  sufficient  evidence  before  him 


In  THE 
MATTER  OF 

THE  Petition 
OF  Kasi 
Chunder 
to  justify  the  order.     And  further,  inasmuch  as  the  petition  filed  in  October   Mozumdar, 
1878  did  not  require  to  be  verified  upon  affirmation  or  oath,  the  gratuitous  veri-    ^  ^^-  44o. 
ncation  could  not  render  the  petitioner  liable  to  a  conviction  for  giving  false 
evidence  under  the  Penal  Code. 

No  one  appeared  to  oppose  the  rule. 

The  judgment  of  the  Court  (Garth  and  Maclean,  JJ.)  was  delivered  by 

Garth,  C.J.  (who,  after  stating  the  facts,  continued). — The  first  ground 
upon  which  it  is  contended  that  the  order  is  bad,  is  that  the  Judge  of  the  Pubna 
Court  had  no  jurisdiction  to  make  it. 

Upon  this  ground  alone  it  appears  to  me  that  the  order  is  clearly  illegal. 
The  offence  of  which  Kasi  is  said  to  have  been  guilty  is  that  of  giving  false  evi- 
dence in  a  judicial  proceeding  under  s.  193  of  the  Penal  Code,  and  he  is  said 
to  have  given  this  false  evidence  in  the  4th  paragraph  of  the  petition  which  he 
filed  in  the  District  Court  of  Rajshahye  in  1878.  If  this  was  an  offence  at  all, 
it  seems  clear  to  me  that  the  Court,  before  which  it  was  committed,  was  the 
District  Court  of  Rajshahye,  and  that,  consequently,  the  only  Court  which  could 
give  sanction  to  any  criminal  proceeding  under  s.  468  of  the  Criminal  Proce- 
dareCode  wns  either  the  Judge  of  the  District  Court  of  Rajshahye,  or  some 
Coart  to  which  the  Rajshahye  Court  was  subordinate.  The  offence  was  certain- 
ly not  committed  before  or  against  the  District  Court  of  Pubna,  which  was  not 
in  existence  at  the  time  when  the  alleged  offence  was  committed. 

The  District  Judge  of  Pubna  appears  to  be  under  the  impression  that,  be- 
cause the  land,  which  was  the  subject  of  the  mortgage,  has  since  been  trans- 
ferred to  the  jurisdiction  of  Pubna,  the  offence  with  which  Kasi  is  charged  must 
also  be  considered  as  having  been  committed  before  the  District  Court  of  Pubna. 
Btttthis  is  clearly  a  mistake.  The  question  is  not  within  what  jurisdiction  the 
mortgaged  property  is  now  situate,  but  before  what  Court  the  offence  was  com- 
mitted ;  and  there  is  no  doubt  that  the  offence  (if  any)  was  committed  before 
the  District  Court  of  Rajshahye.  I  think,  therefore,  that,  upon  this  ground 
alone,  the  sanction  given  by  the  Judge  of  Pubna  is  illegal. 

Bat  it  was  further  contended  by  Mr.  Ghose  that,  even  assuming  the  Judge 
to  have  had  jurisdiction,  he  had  no  evidence  or  materials  before  him  which 
^"Wld  legally  justify  his  making  the  order.  It  is  not  necessary  for  our  present 
pnrpose  to  decide  this  further  question ;  but,  as  it  is  possible  that  another  appli- 
calion  of  a  similar  nature  may  be  made  to  the  Rajshahye  Court,  1  think  it!  right, 
as  the  question  has  been  raised,  to  express  my  views  upon  it. 

In  the  case  of  Barkatullah  Khan  v.  Rennie^  it  was  held  by  a  Full  Bench 
at  Allahabad  that,  when  the  Court  in  which  the  evidence  in  a  case  has  been 
given  has,  under  s.  468  of  the  Criminal  Procedure  Code,  sanctioned  criminal 
ITOcecdings,  no  superior  Court  has  any  right  to  question  the  propriety  of  that 
**nction,  and  in  the  case  of  In  the  matter  of  the  Petition  of  Ram  Prasad  Hazra^ 

>  I.  L.  R.,  1  All.  17. 

»  B.  U  R.,  Sup.  Vol.  426 ;  S.  C,  5  W.  R.,  Mis.  Rul.,  24, 
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i38o.         it  was  held  by  a  Full  Bench  of  this  Court  that,  where,  in  the  course  ot  a  suit, 

— J a  Civil  Court  commits  a  party  for  trial,  or  sanctions  criminal  proceedings  agadnst 

In  the       j^Ijjj  qjj  ^  charge  of  perjury  or  forgery,  the  High  Court  cannot,  as  a  Court  of 
MATTER  OF    rcvisiou,  reverse  such  sanction  or  order,  upon  the  ground  that  it  was  not  war- 
THE  Petition  ranted  by  the  facts. 

OF    Asi  There  are  also  other  cases  to  the  same  effect.      But  I  do  not  understand 

Chundbr     ^^y  q£  these  cases  to  go  so  far  as  to  decide  that,  when  a  Court,  before  which  a 
MozuMDAR,  ^^g  jg  pending,  sanctions  criminal  proceedings  against  one  of  the  parties  to 
6Ca].  44a.     tjjat  suit,  before  any  evidence  in  the  case  has  been  given,  and  without  any 
materials  before  it  upon  which  it  could  properly  exercise  a  discretion,  the  sanc- 
tion cannot  be  set  aside. 

It  seems  to  me  that  the  reason  of  the  rule  laid  down  in  s.  468  consists  in 
this,  that  suitors  in  a  Court  of  Justice  ought  to  be  allowed  the  fullest  liberty  of 
speech  and  action  in  support  of  their  respective  contentions,  and,  so  long  as  they 
use  that  liberty  in  good  faith  and  honestly,  they  ought  not  to  be  subjected  to 
malicious  prosecutions. 

The  Court,  which  has  the  best  means  of  forming  an  opinion  upon  the 
bona  fides  oi  the  parties  and  the  truthfulness  of  the  witnesses,  is  the  Judge  who 
hears  the  evidence,  and  therefore,  upon  that  Court  or  upon  some  superior  Court 
which  has  the  power  of  looking  into  the  proceedings,  the  law  imposes  the  duty 
of  sanctioning,  or  refusing  to  sanction,  criminal  proceedings  against  the  par- 
ties or  their  witnesses. 

But,  if  a  case  is  settled  without  any  evidence  being  gone  into,  it  seems  to 
me  that  the  Court  in  which  the  suit  was  brought  has  no  opportunity  of  judg- 
ing of  the  bona  fides  of  the  claim  or  defence,  and,  if  it  has  any  power  at  all  un- 
der such  circumstances,  which  I  very  much  doubt,  to  give  its  sanction  to  cri- 
minal proceedings  against  either  party,  I  think  it  would  be  guilty  of  a  great 
impropriety  and  indiscretion  in  so  doing.  In  this  particular  case  no  evidence 
was  gone  into.  The  proceedings  taken  by  the  mortgagee  in  1878  were  insti- 
tuted under  Reg.  XVII.  of  1806,  which  does  not  make  it  necessary  that 
his  petition  should  even  be  verified  in  the  ordinary  way.  The  suit  was  subse- 
quently compromised  by  consent,  each  party  paying  his  own  costs;  and  it 
seems  to  me  that,  as  no  evidence  was  given  on  either  side,  it  was  quite  impos- 
sible for  them  to  form  anything  like  a  correct  judgment  as  to  whether  the  mort- 
gage-money had  or  had  not  been  paid  when  the  proceedings  were  instituted 
in  1878. 

Then  there  was  another  point  taken  by  Mr.  Ghose,  which,  I  think,  upon 
consideration,  is  entitled  to  some  weight. 

The  petition  presented  by  the  mortgagee  in  1878  did  not  require  (as  we 
have  already  seen)  to  be  verified  upon  oath  or  affirmation.  The  petitionef  was, 
therefore,  not  bound  so  to  verify  it,  although  in  point  of  fact  he  did  so ;  and 
Mr.  Ghose's  contention  is  that,  unless  the  petitioner  was  legally  bound  to  veri- 
fy the  petition,  his  verifying  it  gratuitously  would  not  render  him  liable  to  coa- 
viction  for  giving  false  evidence  or  making  a  false  claim ;  see  ss.  191  and  193 
of  the  Indian  Penal  Code. 

An  oath  voluntarily  taken  in  a  proceeding  where  an  oath  is  not  necessary 
would  not,  by  the  English  law,  support  an  indictment  for  perjury,  and  I  should 
doubt  whether,  under  the  Penal  Code,  a  statement  upon  oath,  when  the  oiUh 
is  not  necessary,  would  come  within  the  provisions  of  s.  191.  But  it  is  not  ne- 
cessary for  our  present  purpose  to  decide  that  question. 
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The  order  of  the  District  Judge,  which  sanctions  the  criminal  proceedings,        1880. 
will  be  set  aside  on  the  first  ground. 

Maclean,  J. — I  concur  in  setting  aside  the  proceedings,  on  the  ground     matter  of 
that  the  Court  of  the  Judge  of  Pubna  and  Bogra  was  not  the  Court  before  which  ^^^  petition 
the  alleged  offence  was  committed.  ^^  ^^^^ 

Order  set  aside.  Chuni>br 

_. MOZUMDAK, 

6  Cat.  440. 
Be/ore  Sir  Richard  Garth,  Kt,,  Chief  Justice ,  and  Mr.  Justice  Maclean. 

In  the  matter  of  the  Petition  of  CHANDRAKANTA  DE.^  1880. 

Penal  Code  (Act  XL  V  0/1860),  s.  188— Injunction  in  Civil  Suit—Disobedi-       ^^'9* 

ence  of  Order.  6  Cal.  445. 

S.  188  of  the  Penal  Code  applies  to  orders  made  by  public  functionaries  for  public  pur- 
poses, and  not  to  an  order  made  in  a  civil  suit  between  party  and  party. 

The  proper  remedy  for  disobedience  of  an  order  of  injunction  passed  by  a  Civil  Court 
is  committal  for  contempt. 

This  case  was  sent  up  to  the  High  Court  by  the  Sessions  Judge  of  Mymen- 
sing  for  an  expression  of  opinion  on  an  order  passed  by  the  Magistrate  of  My- 
mensing  on  29th  April  1880,  dismissing  a  complaint  against  Girijakanta  Lahory 
and  others  for  an  alleged  offence  under  s.  188  of  the  Penal  Code. 

The  circumstances  which  led  to  the  order  were  as  follows  : — 

On  the  aist  August  1879,  the  District  Judge  of  Mymensing,  on  regular  ap- . 
peal,  passed  a  decree,  directing  **  Girijakanta  Lahory,  the  appellant,  to  refrain 
from  excluding,  as  joint-sharer,  one  Tarinikanta  Lahory,  from  any  portion  of  a 
tank  (the  subject  of  litigation  between  the  parties),  and  both  parties  from  taking 
or  giving  any  person  exclusive  possession  of  any  portion  thereof  without  the  con- 
sent of  Uie  other  of  them/' 

On  the  same  date  the  District  Judge  passed  another  decree,  "  directing 
Girijakanta  Lahory  to  refrain  from  excluding  Tarinikanta  from  possession  of 
two  plots  as  a  joint-sharer,  and  both  parties  from  taking  or  giving  to  any  other 
persons  exclusive  possession  of  either  of  the  plots  without  the  consent  of  the  other 
of  tbem."  Subsequently  to  the  passing  of  these  decrees,  Tarinikanta  Lahory 
presented  a  petition  to  the  District  Judge,  stating  that  Girijakanta  Lahory  had 
disobeyed  the  injunction,  and  had  erected  a  hut  on  the  land  contiguous  to  the 
Ci^,  asking  for  permission  to  prosecute  Girijakanta  under  s.  188  of  the  Penal 
Code. 

This  was  granted;  and,  on  the  case  coming  up  before  the  Magistrate  on  the 
1^  April  18^,  he,  without  taking  evidence  as  to  the  fact  of  the  building  of  the 
kit,  fomad  that  the  order  of  injunction  passed  by  the  District  Judge  had  not  been 
pRMDiilgated,  and  expressed  a  doubt  as  to  whether  an  order  by  a  Civil  Court 
"ims  an  order  of  a  nature  contemplated  by  s.  j88  of  the  Penal  Code;  and  there- 
faie  acquitted  the  accused  under  s.  211  of  the  Code  of  Criminal  Procedure. 
TTic  S^ons  Judge  disagreed  with  the  view  taken  by  the  Magistrate,  and  re- 
fened  the  following  points  to  the  High  Court  for  opinion  : — 

(i)  Whether  the  Magistrate  was  right  in  holding  that  s.  188  of  the  Penal 
Coie  does  not  apply  to  disobedience  of  an  order  promulgated  by  a  Civil  Court  ? 

•  Criminal  Reference,  No.  182  of  1880,  from  the  order  made  by  T.  M.  Kirkwood,  Esq., 
Judge  oil  Mjrmensing,  dated  the  2nd  October  1880. 
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1880.  (ii)  Whether  the  Magistrate  was  right  in  holding  that  the  order  had  not  been 

— J adequately  promulgated  ? 

MATTER  OF  ^^  ^"®  appeared  for  either  party. 

THE  Petition  The  opinion  of  the  High  Court  ((riirM,  C.J.,  and  Maclean^  J.)  was  given  by 

OF  Chandra-  Garth,  CJ. — In  our  opinion  s.  188  applies  to  orders  made  by  public  func- 

KANTA  De,    tionaries  for  public  purposes,  and  not  to  an  order  made  in  a  civil  suit  between 

6  Cal.  445'    party  and  party;  so  we  think  the  Magistrate  was  right  in  refusing  to  act  under 

the  section. 

If  the  defendant  in  the  suit  has  disobeyed  the  injunction,  the  Judge  ought, 
on  the  application  of  the  plaintiff,  to  have  sent  him  to  jail  for  disobeying  the 
Court's  order ;  that  was  the  proper  remedy. 


APPELLATE  CRIMINAL. 
Before  Sir  Richard  Garth,  Kt,,  Chief  Justice,  and  Mr.  Justice  Field, 
«88o.  In   the  MATTER  OF  THE    PETITION    OF    MOHAMED    ESHAK. 

Nov.  29.  CHUNDRO  MARWARI  v.  MOHAMED  ESHAK.i 


6  Cal.  476.  Appeal — Jurisdiction — Time  from  which  an  Order  of  Appointment  dates. 

^  An  Assistant  Magistrate  convicted  an  accused  on  the  12th  August,  and,  by  an  order 
of  even  date,  such  Magistrate  was  invested  with  power  to  act  as  a  Magistrate  of  the  ist 
class,  although  the  fact,  that  he  had  been  so  invested  with  full  powers,  was  not  communi- 
cated to  him  until  the  23rd  idem.  The  accused  appealed  to  the  District  Magistrate,  and 
.  was  acquitted^  On  motion  made  to  the  High  Court  to  set  aside  the  acquittal,  on  the 
ground  that,  after  the  date  of  the  order  of  the  Lieutenant-Governor  investing  the  Assistant 
Magistrate  with  further  powers,  no  appeal  lay  to  the  District  Magistrate,  held  that,  even 
supposing  the  Lieutenant-Governor's  order  conferred  first-class  powers  upon  the  Assistant 
Magistrate  from  the  moment  it  was  made,  it  must  be  shown,  before  the  District  Magis- 
trate's decision  could  be  set  aside,  that  the  order  of  the  Lieutenant-Governor  was  signed 
before  the  conviction. 

Quare. — Whether  an  order  investing  a  Magistrate  with  first-class  powers  is  of  any 
force,  or  amounts  to  an  authority  to  exercise  such  powers,  until  the  oraer  has  been  offi- 
cially communicated  to  the  Aiagistrate  ? 

In  this-  case  the  accused,  Chundro  Marwari,  was  charged  with  criminal 
breach  of  trust  under  s.  408  of  the  Penal  Code ;  and  the  Assistant  Magistrate 
found  him  guilty,  and  sentenced  him,  on  the  12th  of  August  1880,  to  four 
months'  rigorous  imprisonment. 

The  accused  appealed  to  the  Magistrate,  who  held  that  he  had  not  acted 
in  such  a  manner  as  to  bring  him  under  the  criminal  law,  and  released  him 
from  imprisonment. 

The  prosecutor  then  applied  to  the  High  Court  to  have  the  District  Ma- 
gistrate's judgment  set  aside,  on  the  ground  that,  on  the  very  day  (the  12th 
August  1880),  on  which  the  accused  was  convicted  by  the  Assistant  Magistrate, 
the  latter  was,  by  an  order  of  the  Lieutenant-Governor,  made  a  First-class  Magis- 
trate, and  consequently  that  the  District  Magistrate  had  no  jurisdiction  to  enter- 
tain an  appeal  from  his  decision.  It  appeared  from  a  letter  from  the  Magistrate 
of  Burdwan  to  the  Registrar  of  the  High  Court  that  the  Assistant  Magistrate 
had  been  invested  by  Government  with  full  powers  to  act  as  a  Magistrate  of 
the  first  class ;  but  that  the  letter  informing  the  Magistrate  of  Burdwan  of  the 

>  Criminal  Motion,  No.  280  of  1880,  against  the  order  of  C.  C.  Stevens,  Esq.,  Officiating 
Magistrate  of  Burdwan,  dated  the  24th  August  1880. 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  VL  281 

fact  was  not  received  until  the  21st  of  August,  and  was  not  communicated  to        1880. 
the  Assistant  Magistrate  until  the  23rd.     A  rule  was  granted,  calling  on  the  ' 


accused  to  show  cause  why  the  order  made  on  appeal  should  not  be  set  aside.       '"  ^"" 


MATTER  op 


ESHAK, 

6Ca].47^ 


Mr.  M,  P.  Gasper  (with  him  Baboo  Amarendronath  Chatter jee)  for  A^xhePeti 

Mr.'zr.  E.  Mendies  in  support  of  the  rule.  ^^  ^?^^!^^^ 

The  opinion  of  the  Court  (Garth,  C.J.,  and  Field,  J.)  was  delivered  by 

Garth,  C.J. — ^In  this  case  one  Mohamed  Eshak  applied  to  this  Court  to 
send  for  the  papers  in  a  case  in  which  one  Chundro  Marwari  has  been  acquitted 
by  the  District  Magistrate  for  the  purpose  of  having  the  Magistrate's  judgment 
set  aside. 

Chundro  Marwari  was  convicted  on  the  1 2th  of  August  last  by  Mr.  Caspersz, 
who  was  the  Assistant  Magistrate,  of  criminal  breach  of  trust,  upon  the  prose- 
cution of  Mohamed  Eshak,  who  was  his  employer.  An  appeal  was  preferred 
to  the  District  Magistrate,  who,  after  hearing  the  case,  reversed  the  conviction 
and  acquitted  the  prisoner. 

We  were  asked  to  set  aside  this  judgment  of  the  District  Magistrate,  upon 
the  ground  that,  on  the  very  day  on  which  Chundro  Marwari  was  convicted 
by  Mr.  Caspersz,  Mr.  Caspersz  was,  by  an  order  of  the  Lieutenant-Governor, 
made  a  First-class  Magistrate,  and  consequently  that  the  District  Magistrate 
had  no  jurisdiction  to  entertain  an  appeal  from  his  decision. 

But,  having  now  ascertained  the  true  state  of  the  case,  I  think  that  there 
is  nothing  in  this  objection.  In  the  first  place  I  have  great  doubt  whether  the 
mere  order  of  the  Lieutenant-Governor  that  a  Magistrate  shall  be  vested  with 
first-class  powers  is  of  any  force,  or  amounts  to  an  authority  to  the  Magistrate 
to  exercise  those  powers  until  the  order  of  the  Lieutenant-Governor  has  been 
officially  communicated  to- him — until,  in  fact,  he  knows  officially  what  the  or- 
der of  the  Lieutenant-Governor  is ;  and  as  the  order,  which  was  made  on  the 
12th  of  August,  could  not  have  been  received  by  Mr.  Caspersz  until  after  that 
day,  there  is  no  reason  whatever  why  his  decision  of  the  1 2th  of  August  should 
not  have  been  made  the  subject  of  appeal  to  the  District  Magistrate. 

Bat,  even  supposing  that  the  order  of  the  Lieutenant-Governor  conferred 
npon  the  Magistrate  first-class  powers  from  the  moment  when  it  was  made,  it 
does  not  appear  that  in  this  case  the  order,  making  Mr.  Caspersz  a  First-class 
Magistrate,  was  signed  before  the  conviction.  It  may  well  be  that  the  con- 
viction took  place  in  the  early  part  of  the  day,  and  that  the  order,  making  Mr. 
Ca^rsz  a  First-class  Magistrate,  was  made  afterwards,  and,  unless  we  are  satis- 
fied that  the  District  Magistrate  had  no  power  to  hear  the  case  upon  appeal,  I 
think  it  clear  that  we  ought  not  to  interfere. 

Bat  then  it  is  said  that,  as  the  case  is  now  before  us,  we  ought  to  set  aside 
the  jodgment  of  the  District  Magistrate,  if  we  find  that  it  is  erroneous  in  point 
of  law.  I  confess  I  entertain  some  doubt  as  to  what  our  powers  may  be  in 
that  respect ;  but,  assuming  that  we  had  the  power,  I  certainly  should  be  un- 
willing, under  the  circumstances  of  this  case,  to  set  aside  a  judgment  of  acquit- 
tal These  cases  of  criminal  breach  of  trust  often  involve  very  nice  questions ; 
and  I  think  that  the  materials  before  the  Magistrate  may  well  have  justified  him 
ia  holding  that,  having  regard  to  the  confidential  relation  which  existed  be- 
tween the  prosecutor  and  the  prisoner,  the  acts  committed  by  the  latter  might 
B»ake  him  answerable  to  his  master  civilly,  but  not  criminally.  That  being 
•0, 1  am  of  opinion  that  we  ought  not  to  interfere,  and  that  the  rule  must  be 
diadiarged. 

Rule  discharged. 


1.  L.  R.|  Cal.  36. 
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APPELLATE  CRIMINAL. 

Before  Sir  Richard  Garth,  KL,  Chief  Justice,  and  Mr.  Justice  Field. 
In  re  MIR  EKRAR  ALL 
1880.  THE  EMPRESS  v.  MIR  EKRAR  ALI.^ 

I^^^'  ^'  Penal  Code  (A&  XLV.  of  i860),  ss.  ig2,  464,  cL  i^^Fabricating  False  Em- 

feCal  A82"*  dence^^Forgery-'^A Iteration  0/  Date  0/  Document , 

Where  the  date  of  a  document,  which  would  otherwise  not  have  been  presented  for 
registration  within  time,  is  altered  for  the  purpose  of  getting  it  registered,  the  offence  com- 
mitted is  not  forgery,  where  there  is  nothing  to  show  that  it  was  done  "  dishonestly  or 
fraudulently,"  within  cl.  2,  s.  464  of  the  Penal  Code,  but  fabricating  false  evidence  withio 
3.  192. 

The  facts  sufficiently  appear  in  the  judgment  of  the  Court  (Garth,  CJ., 
and  Field,  J.)i  which  was  delivered  by 

Garth,  CJ. — ^The  accused  presented  a  bond  for  registration  on  the  i8th 
December  1879.  This  bond  is  said  to  have  been  originally  dated  the  6th  August 
1879.  ^^  *^*s  ^^*®  ^^^  remained,  the  instrument  was  presented  after  the  tixDe 
within  which  such  an  instrument  must  be  by  law  presented  for  registration. 
The  accused  is  said  to  have  altered  the  date  to  the  26th  August  in  order  to 
bring  the  bond  within  time ;  or  to  have  presented  it  for  registration,  knowing 
that  the  date  had  been  so  altered.  It  appears  to  us  that  the  alteration  of  the 
date,  under  these  circumstances,  is  not  forgery,  as  there  is  nothing  to  show  that 
it  w^  done  "  dishonestly  or  fraudulently  "  within  the  meaning  of  cl.  2,  s.  464 
of  the  Penal  Code. 

It  is  not  contended  that  the  bond  itself  was  not  genuine,  or  that  the  ac- 
cused intended  to  support  a  false  claim  by  a  false  bond.  It  is  clear  that  his 
intention  in  altering  the  date  of  the  bond  was  to  cause  the  registering  officer  to 
entertain  an  erroneous  opinion  touching  a  point  material  to  the  result  of  the 
registration- proceedings;  and  this  being  so,  his  acts  constituted  fabricating  false 
evidence  (ss.  192,  193,  Penal  Code),  and  using  fabricated  evidence  (s.  196, 
Penal  Code). 

In  this  view  of  the  law,  and  as  the  Sessions  Judge  did  not  take  a  serious 
view  of  the  offence  committed,  we  reduce  the  sentence  of  imprisonment  to  two 
months*  rigorous  imprisonment.    The  sentence  of  fine  will  stand. 

Sentence  modified, 

APPELLATE  CRIMINAL. 

Before  Sir  Richard  Garth,  Kt.,  Chief  Justice,  and  Mr.  Justice  Field. 

In  the  matter  of  the  Petition  of  the  Legal  Remembrancer. 

,880.  THE  EMPRESS  v.  NOpO  GOPAL  B0SE.3 

Dec,  7.        Transfer  of  Criminal  Case  to  another  District — Criminal  Procedure  Code  (X.  of 
-  — ~"  iSy2),  s.  64 — Grounds  necessary  to  obtain  Transfer  whejt  application  is  op- 

6  Cal.  491 .  posed  by  Accused. 

Before  the  transfer  of  a  case  from  one  Criminal  Court  to  another  can  be  made,  in  cases 
in  which  the  accused  objects  to  the  transfer,  the  prosecution  must  bring  forward  the  very 
best  evidence  to  prove  that  a  fair  trial  cannot  be  had  in  the  distri^  in  which  the  case  is 
ordinarily  triable. 

*  Criminal  Revision,  No.  289  of  1880,  called  for  by  the  High  Court  on  Sessions  State- 
ment of  Bhagalpore. 

»  Criminal  Rule,  No.  31  of  1880,  against  the  order  of  C.  C\Stevens,  Esq.,  Distria  Magis- 
trate of  Burdwan,  dated  the  30th  November  x88o. 
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This  was  an  application  for  the  transfer  of  a  criminal  case  under  s.  64  of        1880. 
Act  X.  of  1872. 

On  the  19th  November  1880,  the  Crown  obtained  a  rule  calling  upon  the 
accused  to  show  cause  why  the  case  should  not  be  transferred  from  the  Court 
of  Burdwan  to  Hooghly,  or  to  such  other  district  as  the  Court  might  direct.      "^"^  Petition 

The  grounds  on  which  the  rule  nisi  was  obtained  were  set  out  in  an  affidavit      rrhem. 
of  Mr.  Stevens,  the  Distrift  Magistrate  of  Burdwan,  and  were  to  the  effect  that 
he  had  been  informed,  and  believed,  that  the  case  was  causing  considerable     ^^^^^^^ 
excitement  in  the  district ;  that  the  prosecutor  and  one  of  the  accused  were  per-    ^  ^^*  49»« 
sons  of  influence  in  the  locality ;  and  that  most  of  the  inhabitants  of  the  district 
had  their  sympathies  enlisted  on  one  side  or  the  other. 

The  rule  came  on  for  hearing  on  the  7th  December  1880. 

Mr.  M.  P.  Gasper  appeared  to  show  cause  against  the  rule.  The  grounds 
set  out  in  the  affidavit  of  Mr.  Stevens  (who  has  only  lately  been  appointed  the 
Magistrate  of  Burdwan)  are  insufficient ;  his  statements  are  all  based  on  inform- 
ation and  belief ;  and  in  no  one  instance  is  the  name  of  any  informant  given. 
My  client,  in  his  affidavit,  states  that  he  has  little  or  no  influence  in  Burdwan; 
that  he  had,  under  an  order  of  Court,  summoned  thirty-two  witnesses,  and  had 
been  compelled  to  deposit  300  rupees  in  Court  for  the  expenses  of  their  attend- 
ance, and  that  the  greater  portion  of  such  witnesses  lived  in  Burdwan  itself,  and 
that,  if  the  case  is  transferred,  he  would  be  put  to  great  expense ;  that  out  of  the 
290  jurors  on  the  jury  list  of  Burdwan  he  is  only  intimately  acquainted  with  at 
most  fourteen,  and  entirely  unacquainted  with  180  others.  There  is  further  no 
precedent  in  any  of  the  reports  which  admits  of  a  transfer  on  the  grounds  put 
forward  by  the  Crown.  They  have  numerous  safeguards  against  the  grounds 
they  rely  on. 

Baboo  y.ugodanund  Mooktrjee  \\\  support  of  the  rule. 

The  judgments  of  the  Court  (Garth,  CJ.,  and  Field,  J.)  were  as  follows  : — 

Garth,  C.J. — I  think  that  this  rule  should  be  discharged. 

It  was  granted  at  the  instance  of  the  Legal  Remembrancer,  calling  upon 
Nobo  G<^>al  Bose  and  the  other  prisoners  to  show  cause  why  the  case  against 
them,  which  now  stands  for  trial  in  the  Sessions  Court  of  Burdwan,  should  not 
be  tran^eired  to  Hooghlv  or  to  the  24-Parganas,  or  to  some  other  jury  district, 
opon  the  ground  that  a  fair  trial  is  not  likely  to  be  obtained  at  Burdwan. 

The  affidavit  in  support  of  this  rule  was  made  by  Mr.  Stevens,  the  District 
Magistrate  of  Burdwan,  and  it  is  certainly  couched  in  very  general  terms. 

Mr.  Stevens  says  that  he  has  been  credibly  informed,  and  believes,  that  the 
case  is  causing  considerable  excitement  in  the  district ;  that  the  prosecutor, 
and  the  prisoner  Nobo  Gopal  Bose,  are  persons  of  influence  in  the  locality ;  and 
that  most  of  the  inhabitants  of  the  town  of  Burdwan  and  its  neighbourhood  have 
their  sympathies  enlisted  on  one  side  or  the  other.  But  he  does  not  tell  us  from 
what  sources  his  information  is  derived,  nor,  except  in  very  general  terms,  the 
grounds  of  his  belief. 

Bat  we  were  nevertheless  induced  to  grant  the  rule,  because,  having  regard 
to  tte  allegations  in  the  affidavit,  we  thought  it  extremely  probable  that  both 
tides  might  wish  to  have  the  case  tried  elsewhere,  and  that  it  would  be  at  least 
ai  desirable  for  the  prisoners  as  for  the  Crown  that  the  trial  should  not  take 
^ace  at  Burdwan. 

It  now  appears,  however,  that  all  the  prisoners,  and  especially  Nobo  Gopal 
Bose,  objeft  very  strongly  to  t}ie  transfer,  both  upon  the  ground  of  expense  and  ' 
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18S0.  otherwise;  and  it  therefore  becomes  our  duty  to  determine  whether,  under  the 
circumstances  disclosed  in  the  affidavits  on  either  side,  we  are  justified  in  re- 
moving the  case  from  the  Court  where  it  is  legally  triable. 

THE  Petition  ^  ^°^  clearly  of  opinion  that,  before  we  transfer  a  criminal  case  to  another 
\. ,         distrift  against  the  wish  of  the  accused  party,  we  ought  to  require  the  very  best 

OP  THE  JLBOAL        •«  t  «••        »i  iii.  1  iii» 

evidence  that  a  fair  trial  cannot  be  had,  or,  m  other  words,  that  the  jury  cannot 
**"**'      be  trusted  to  do  their  duty  impartially. 

BRANCBK» 

6Cal.  401.  Now,  as  I  said  before,  Mr.  Stevens's  affidavit  is  very  general  in  its  lan- 

gQ^e.  It  seems  that  he  himself  has  only  been  in  the  district  about  three  months. 
He  does  not  tell  us  what  are  his  sources  of  information  or  the  grounds  of  his 
belief,  and  it  may  be,  as  Mr.  Gasper  has  suggested,  that  he  has  acted  upon  the 
report  of  the  police,  who  may  be  desirous  of  having  the  case  tried  in  another 
district. 

On  the  other  hand,  we  have  an  affidavit  from  the  prisoner  Nobo  Gopal 
Bose,  in  which  he  says,  in  the  first  place,  that  he  has  made  arrangements  for 
the  trial  at  Burdwan,  and  incurred  considerable  expense  in  so  doing ;  and  in 
the  next  place  he  says  that  there  are  upwards  of  290  jurymen  in  the  district  of 
Burdwan,  that  with  at  least  1 80  of  those  persons  he  is  not  acquainted,  and  that 
to  the  best  of  his  belief  he  does  not  know  any  one  who  is  acquainted  with  them; 
and  lastly,  he  directly  contradicts  the  statements  of  Mr.  Stevens  as  to  the  case 
having  caused  any  public  excitement. 

Then  we  must  also  bear  in  mind,  in  dealing  with  applications  of  this  kind 
to  transfer  a  case  from  one  district  to  another,  that  there  are  many  safeguards 
in  this  country  against  any  undue  bias  on  the  part  of  the  jury. 

In  the  first  place,  there  is  the  right  to  challenge  any  of  the  jurymen  who 
are  known  to  be  partizans  of  either  party,  if  there  is  any  real  ground  for  suppos- 
ing that  they  are  likely  to  be  unduly  biassed.  Then  another  safeguard,  as  Mr. 
Gasper  very  properly  observes,  is,  that  the  Judge  may,  if  he  pleases,  disregard 
the  verdict  of  the  jury  altogether,  and  there  is  also  the  High  Court  as  a  last  re- 
source in  case  of  any  miscarriage  of  justice.  So  that  there  is  less  reason  here 
than  there  might  be  in  England  for  transferring  a  case  for  trial  to  another  district, 
upon  the  ground  that  an  impartial  jury  is  not  likely  to  be  obtained. 

If,  therefore;  the  Crown  considers  it  desirable  that  the  trial  should  take 
place  elsewhere,  the  application  should  have  been  made  upon  much  more  cogent 
grounds  and  better  materials  than  those  which  we  have  now  before  us,  and  we 
cannot  accede  to  the  suggestion  of  the  learned  Government  Pleader,  that  we 
should  postpone  our  decision  upon  their  rule,  in  order  that  some  fresh  materials 
may  be  obtained. 

I  should  also  add  that,  if  I  had  more  doubt  about  the  matter  than  I  have, 
I  confess  that  what  we  have  just  now  heard  from  my  learned  brother,  and  from 
the  Government  Pleader,  would  have  influenced  my  mind  very  materially.  We 
are  informed  by  the  latter  (although  he  has  had  a  large  experience  in  this  Court 
for  many  years)  that  he  is  unable  at  present  to  mention  a  single  instance  in 
which  such  a  transfer  in  a  criminal  case  has  been  made.  And  my  learned 
brother,  who,  we  all  know,  has  had  a  very  large  experience  in  the  mofussil,  both 
as  a  District  Judge  and  a  Magistrate,  does  not  remember  any  case  of  such  a 
transfer,  although,  in  many  instances,  criminal  trials  have  been  held  under  cir- 
cumstances which  have  caused  considerable  public  excitement. 

The  rule  must,  therefore,  be  discharged. 

FiBLD,  J. — I  concur  in  thinking  that  this  njle  should  be  discharged. 
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This  is  an  application,  under  s.  64  of  the  Code  of  Criminal  Procedure,  to        1880. 
have  a  criminal  trial  before  the  Court  of  Session  transferred  from  the  Burdwan  """7""^"" 
District  to  the  district  of  Hooghly,  Howrah,  or  the  24-Parganas.  ***  ™" 

MATTER  OP 

The  grounds  upon  which  such  a  transfer  can  be  made  under  s.  64  are —  the  Petition 
(1)  that  it  will  promote  the  ends  of  justice,  or  (2)  that  it  will  tend  to  the  general  of  the  Legal 
omvenieuce  of  the  parties  or  their  witnesses.  Remem- 

Now,  the  second  ground  may  be  disposed  of  at  once,  for,  in  the  present  brancer, 
case,  it  is  not  attempted  to  be  shown  that  the  transfer  of  the  trial  from  Burdwan  6  Cal/491. 
will  tend  to  the  convenience  of  the  parties  or  witnesses,  while  on  the  part  of  the 
accused  it  is  strongly  urged  ihat  the  transfer,  if  allowed,  will  cause  consider- 
able inconvenience  and  expense  to  him  in  procuring  the  attendance  of  the  wit- 
nesses whom  he  wishes  to  call  for  the  defence.  Then,  as  to  the  first  ground, 
it  appears  to  me  that,  in  order  to  obtain  such  a  transfer,  there  should  be  shown 
to  this  Court  something  more  tangible  and  something  more  definite  than  is  dis- 
closed in  the  aflSdavit  made  by  Mr.  Stevens.  It  may  be  that  this  gentleman 
entirely  believed  what  he  has  stated  in  his  affidavit,  and  I  have  no  doubt  that 
he  did  believe  it.  But  what  he  has  stated  is  stated,  not  upon  his  own  personal 
knowledge,  but  upon  his  belief,  and  upon  information  received  from  third 
parties,  who  are  not  mentioned,  and  as  to  whose  means  of  knowledge  or  good 
^Lith  we  have  no  means  of  forming  an  opinion. 

I  think  that  this  affidavit,  unsupported  by  other  matter,  even  under  the  sys- 
tem of  criminal  law  in  force  in  England,  would  be  considered  insufficient;  and 
I  thmk  that  in  this  country  it  is  ex  majore  vi  insufficient,  and  for  this  reason. 
The  system  of  criminal  law  in  force  in  India  differs  in  three  essential  respects 
from  that  in  force  in  England.  In  the  first  place,  the  jury  must  not  necessarily 
be  agreed  in  the  verdict.  The  verdict  of  a  majority  is  sufficient.  In  the  second 
place,  the  accused  must  not  necessarily  be  acquitted,  if  the  jury,  or  the  majority 
of  them,  find  him  not  guilty.  The  Sessions  Judge  can,  if  he  differs  in  opinion 
horn  the  jury,  refer  the  case  for  the  consideration  of  the  High  Court,  and  it  has 
been  decided  that  upon  such  a  reference  the  High  Court  can  consider  the  case 
as  well  upon  the  facts  as  upon  the  law.  In  the  third  place,  the  Local  Govern- 
ment, if  dissatisfied  with  the  verdict  of  acquittal,  can  appeal  against  it  to  the 
High  Court. 

Having  regard  to  these  essential  points  of  difference  between  the  law  in 
India  and  &e  law  in  England,  it  appears  to  me  that,  in  order  to  succeed  in  an 
a{^>lication  of  this  nature  when  opposed  by  the  person  committed  for  trial,  at 
lestit  as  strong  a  case  should  be  made  out  in  this  country  as  in  England,  and, 
speaking  for  myself,  I  should  say  a  stronger  case. 

It  may  be  observed  that,  in  the  affidavit  upon  which  this  rule  was  granted, 
it  Was  stated  that  Giridhari  Mohunt,  upon  whose  prosecution  the  accused  have 
been  committed,  has  a  strong  party  in  Burdwan  opposed  to  Nobo  Gopal,  ac- 
cused, while  Nobo  Gopal  has  influence  with  persons  opposed  to  Giridhari.  It 
'tecforc  appeared  quite  possible  that  Nobo  Gopal  would  himself  wish  to  be 
tried  in  another  district;  but,  as  he  desires  to  be  tried  at  Burdwan,  and  is  willing 
to  risk  Ae  influence  of  Giridhari  being  exerted  against  him,  an  order  for  the 
tianrfer  of  the  trial  can  be  made  only  if  we  are  satisfied  that  Nobo  Gopal  may, 
or  may  be  able  to,  exert  his  influence  with  the  jury  so  as  to  defeat  the  ends  of 
Jw6ce,  and  of  this  I  am  not  sarisfied  on  the  affidavit,'which  is  the  only  evidence 
befwe  us.    I  concur  in  discharging  the  rule. 

RuU  discharged. 
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Before  Sir  Richard  Garth,  Kt.,  Chief  Just  ice,  and  Mr.  Justice  FUU. 
«88o.  THE  GOVERNMENT  v,  KARIMDAD.i 

Dec*  9. 

Penal  Code  (Adt  XLV,  of  1B60),  s.  211— -Prosecution  for  making  a  False  Charge— 

6  Cal.  496.  Opportunity  to  Accused  to  prove  the  Truth  of  Charge. 

Before  a  person  can  be  put  upon  his  trial  for  making  a  false  charge  under  s.  211  of 
the  Penal  Code,  he  must  be  allowed  an  opportunity  of  proving  the  truth  of  the  complaint 
made  by  him ;  and  such  an  opportunity  should  be  afforded  to  him,  if  he  desires  to  take 
advantage  of  it,  not  before  the  police,  but  before  the  Magistrate. 

Magistrates  should  clearly  understand  that,  whilst  the  police  perform  their  proper  duty 
in  collecting  evidence,  it  is  the  function  of  the  Magistrate  alone  to  decide  upon  the  suf5- 
ciency  or  credibility  of  such  evidence  when  collected. 

On  the  26th  July  1880,  one  Karimdad  laid  a  complaint  before  the  head- 
constable,  in  charge  of  Kubdia  outpost,  against  one  Doorga  Chum  Ghose,  a 
Government  officer,  and  against  his  peon,  under  s.  342  of  the  Penal  Code.  The 
police  enquired  into  the  case,  and  reported  that  the  charge  was  false. 

On  the  20th  August,  the  Deputy  Magistrate,  in  charge  of  the  sub-division, 
recorded  his  order  on  the  police-report  to  the  effect  that  the  charge  laid  was  ut- 
terly false,  and  recommended  the  Magistrate  of  the  District  to  order  the  prose- 
cution of  Karimdad  under  s.  21 1  of  the  Penal  Code.  The  Magistrate  had  pre- 
viously summoned  Karimdad  to  make  his  statement  at  head-quarters  before  one 
of  the  Deputy  Magistrates ;  he,  however,  neglected  to  attend. 

On  the  31st  August,  the  Magistrate  sanctioned  the  institution  of  proceed- 
ings against  Karimdad  under  ss.  21 1  and  198  of  the  Penal  Code,  and  directed 
the  Deputy  Magistrate  to  take  up  the  case. 

On  the  2ist  September,  the  Deputy  Magistrate,  without  going  into  the  case, 
passed  the  following  order :  *^  As,  without  first  hearing  the  case  in  which  Karim- 
dad is  the  complainant,  a  case  under  s.  211  of  the  Indian  Penal  Code  cannot 
proceed,  it  is  therefore  ordered  that  the  police  be  directed  to  send  ap  witnesses 
and  Golok  Sing,  peon,  as  accused  in  the  case  in  which  Karimdad  is  the  com- 
plainant, and  the  case  be  fixed  for  the  30th  September.  The  witnesses  present 
to  appear  on  that  day." 

On  the  30th  September,  Golok  Sing  was  not  present,  and  the  Deputy  Ma- 
gistrate addressed  the  District  Magistrate  onthe  subject,  and  postponed  the  case 
until  a  reply  was  received. 

The  District  Magistrate,  considering  that  the  course  pursued  by  the  De- 
puty Magistrate  was  wrong,  transmitted  the  record,  under  s.  296  of  A6t  X.  of 
1872,  to  the  High  Court. 

No  one  appeared  before  the  High  Court. 

The  opinion  of  the  Court  {Garth,  C.J.,  and  Field,  J.)  was  as  follows  :— 
We  are  unable  to  see  that  the  orders  passed  by  the  Deputy  Magistrate  in 
this  case  are  irregular  or  illegal.  Whatever  opinion  may  have  been  formed  by 
the  Magistrate  upon  the  police-report  as  to  the  truth  of  Karimdad's  complaint, 
when  he  appeared  with  his  witnesses,  and  asked  to  be  allowed  to  prove  his  case, 
we  think  that  the  Magistrate  could  not,  without  hearing  him  and  his  witnesses, 
and  deciding  upon  the  truth  or  falsehood  of  his  charge,  proceed  to  put  him  on 
his  trial  under  s.  2 1 1  of  the  Penal  Code.  It  is  manifest  justice  that  a  man  ought 
not  to  be  tried  for  making  a  false  complaint  until  he  has  had  an  opportunity  of 

1  Criminal  Reference,  No.  198  of  1880,  from  the  order  of  A.  Manson,  Esq.,  Officiat- 
ing Magistrate  of  Chittagong,  dated  the  20th  November  1880. 
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proving  the  troth  of  the  complaint  made  by  him ;  and  such  opportunity  should         1880 
be  afforded  him,  if  he  desire  to  take  advantage  of  it>  not  before  the  police,  but 


before  the  Magistrate.  If  persons  are  to  be  prosecuted  under  s.  2 1 1  of  the  Penal  Govbrnmbmt 
Code  npon  the  mere  report  of  a  police-officer  that  their  complaints  are  not  true,  ^* 

the  police  are  made  ths  judges,  whether  a  complaint  is  true  or  false.     Such  a   Karimdad, 
dek^jation  of  magisterial  functions  is  not  contemplated  by  the  law,  and  it  re-    ^  Cal.  496. 
qaires  but  little  experience  of  this  country  to  linderstand  how  dangerous  it  would 
be  to  the  best  interests  of  justice.    Magistrates  of  all  grades  cannot  understand 
too  clearly  that,  while  the  police  perform  their  proper  duty  in  collecting  evi- 
deuce,  it  is  the  function  of  the  Magistrate  alone  to  decide  upon  the  sufficiency 
or  credibility  of  this  evidence  when  collected. 
We  decline  to  interfere.^ 


APPELLATE  CRIMINAL. 
Before  Mr,  Justice  Morris  and  Mr,  Justice  Prinsep, 
THE  EMPRESS  on  the  Prosecution  of  JOGENDRONATH  BOSE  v.        1881. 

TH0MPS0N.3  yan.S' 

Presidency  Magistrates*  Act  (IV,  of  iSyy),  s,  124— High  Courts*  Criminal  Proce-    6  Cal.  523. 
dure  Act  (X.  of  187s J*  *•  '47 — Dismissal  of  Complaint  after  Partial  Hearing 
forvjant  of  Attendance  of  Complainant — Institution  of  Fresh  Proceedings, 
An  order  of  dismissal  under  s.  124  of  Act  IV.  of  1877  does  not  operate  as  an  acquittal. 
This  case  came  before  the  High  Court  under  s.  147  of  Act  X.  of  1875, 
on  the  application  of  one  James  Augustus  Thompson  (who  carried  on  busi- 
ness as  Thompson  and  Coondoo),  who  had  been  charged,  on  the  5  th  August 
i8te,  before  the  Presidency  Magistrate  of  Calcutta,  with  having  fraudulently 
retained  and  kept  a  telegraphic  message  sent  by  the  Executive  Engineer  of 
Dcbrooghur,  which  message  ought  to  have  been  delivered  to  one  Jogendro- 
nath  Bose  (who  carried  on  business  under  the  name  of  Thompson,  Coondoo, 
A  Co.),  and  with  having  dishonestly  misappropriated  such  message  to  the  use 
of  his  firm,  thejeby  committing  oflfences  under  s.  22  of  the  Indian  Telegraph 
Act(I.  of  1876),  and  s.  403  of  the  Penal  Code. 

It  appeared  that  James  Augustus  Thompson  was  formerly  a  partner  in  the 
firm  of  Thompson,  Coondoo,  &  Co.,  and  that,  during  the  year  1879,  ^^  broke 
off  connection  with  that  firm,  and  sold  his  share  in  the  good- will  and  stock-in- 
tiade  to  Jogendronath  Bose,  his  partner  in  the  firm,  and  he  himself  set  up  busi- 
ness under  the  name  and  style  of  "  Thompson  and  Coondoo."  The  places 
of  business  of  the  two  firms  were  in  the  same  street.  It  was  admitted  that 
James  Augustus  Thompson  had  received  and  opened,  some  time  in  August 
1880,  a  telegram  addressed  to  Thompson,  Coondoo,  &  Co.,  and  the  defence 
pot  in  was,  that  the  telegram  was  received  and  retained  by  a  mistake  and  in 
9ood  faith. 

The  case  came  on  before  the  Presidency  Magistrate  on  the  15th  Septem- 
l*r  1880,  and  part  of  the  evidence  was  taken ;  but  the  hearing  was  adjourned 
vtiithe  22nd  September,  to  enable  certain  witnesses  to  appear,  who  were  un- 

^Stt  Empress  v.  Irad  Ally,  I.  L.  R.,  4  Cal.  869 ;  Empress  v.  Salik,  I.  L.  R.,  i  All.  527 ; 
ywn  V.  Abul  Husain,  I.  L.  R.',  1  All.  497  ;  Bhokteram  v.  Heera  Kholita,  I.  L.  R.,  S  Cal. 
»4;a»d  AshrufAli  v.  The  Empress,  I.  L.  R.,  5  Cal.  181. 

*Crimi»al  Rule,  No.  301  of  1880,  from  a  decision  of  Mr.  B,  L,  Gupta,  Presidency  Ma- 
fotote  of  Calcutta,  dated  25th  October  1880. 
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able  to  do  so  on  the  15th.  On  the  22nd  the  case  was  called  on,  and,  the  com- 
plainant being  absent,  the  case  was  dismissed.  Shortly  after  such  dismissal, 
the  complainant  and  his  witnesses  appeared ;  and  the  Magistrate,  being  of  opi- 
nion that  he  could  not  revive  the  trial,  directed  the  complainant  to  bring  a 
fresh  complaint.  This  was  done  on  the  following  day ;  the  accused  was  ag^n 
summoned,  and  the  trial  held  on  the  20th  October,  and  on  the  25th  October 
the  Magistrate  convicted  the  accused,  and  sentenced  him  to  pay  a  fine  of  Rs.  200. 

On  the  29th  November,  a  rule  under  s.  147  of  Act  X.  of  1875  ^^  obtained 
by  the  accused,  calling  upon  the  complainant  to  show  cause  why  the  order  of 
the  Presidency  Magistrate  should  not  be  set  aside. 

Mr.  Branson  for  the  accused. 

Baboo  Gurudas  Banerjee  for  the  complainant. 

The  arguments  sufficiently  appear  from  the  judgment  of  Prinskp,  J. 

The  following  judgments  were  delivered  : — 

Prinsep,  J. — On  a  complaint  made  before  the  Presidency  Magistrate  under 
s.  22  of  the  Telegraph  Act,  a  summons  was  issued  on  the  4th  September  last 
fixing  the  1 5th  for  the  trial.  The  complainant  and  two  witnesses  (the  Tele- 
graph clerk  and  peon)  were  then  examined ;  and,  apparently  to  enable  the  com- 
plainant to  prove  that  he  had  purchased  the  good-will  of  the  firm  who  were 
the  addressees  of  the  undelivered  telegram,  the  trial  was  postponed  until  the 
22nd,  summonses  being  granted  to  procure  the  attendance  of  Mr.  C.  T.  Davis, 
an  officer  of  the  High  Court,  at  i  p.m.  of  that  day. 

The  case  was  called  on  towards  the  commencement  of  the  Presidency 
Magistrate's  sitting,  and,  the  complainant  being  absent  "  when  his  name  was 
called  six  times,"  the  case  was  dismissed.  Within  a  very  short  time  the  com- 
plainant appeared,  accompanied  by  Mr.  Davis.  The  Magistrate  at  once  saw 
the  unfortunate  result  of  his  precipitate  action,  and,  thinking  that  he  could  not 
revive  the  trial,  adopted  an  alternative  course,  and  directed  the  complainant  to 
bring  a  fresh  complaint.  This  was  done  on  the  following  day ;  the  accused 
was  again  summoned,  the  trial  was  held  on  the  20th  October,  and  on  the  astb 
he  was  convicted  and  sentenced  to  pay  a  fine  of  Rs.  200. 

The  matter  has  now  come  before  us  under  s.  147  of  the  High  Courts'  Cri- 
minal Procedure  Act  (X.  of  1875),  it  being  contended  that  the  order  of  the  22nd 
September  last,  dismissing  the  case,  amounted  to  an  acquittal,  and  that,  on  the 
facts  found  by  the  Presidency  Magistrate,  the  accused  has  been  wrongly  convict- 
ed under  s.  22  of  the  Telegraph  Act. 

I  observe  that  the  Presidency  Magistrates'  Act  (IV.  of  1 877)  practically  pro- 
vides for  only  one  mode  of  procedure  in  the  trial  of  offences  before  a  Presidency 
Magistrate,  no  distinction  being  drawn  between  cases  which  are  appealable  to 
the  High  Court  and  those  in  which  the  Magistrate's  orders  are  final,  except  in  the 
manner  of  recording  evidence  (s.  115),  the  preparation  of  a  charge  (s.  1 16),  and 
in  the  addition  to  an  order  of  conviction  and  sentence  which  is  appealable  "  of 
a  brief  statement  of  the  reasons  for  the  conviction  "  (s.  126).  It  seems,  there- 
fore, that  the  sections  of  the  Act  which  provide  for  an  order  dismissing  a  com- 
plaint apply  equally  to  all  trials  held  by  a  Presidency  Magistrate.  The  exact 
effect  of  an  order  of  dismissal  is  not  declared,  except  in  a  case  dealt  with  under 
s.  32 — !>.,  when,  after  examining  a  complainant,  the  Magistrate  considers  that 
there  are  "  no  sufficient  grounds  for  proceedings."  In  such  cases  it  is  expressly 
provided  that  the  "  dismissal  of  a  complaint  shall  not  prevent  subsequent  i»o- 
ceedings  against  the  person  complained  against." 
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The  Act,  however,  permits  a  Magistrate  to  dismiss  a  complaint  In  ccMMe^ 
qocDce  of  the  absence  of  the  complainant  at  the  commencement  of  the  proceed-  ' 
ings  and  upon  the  day  appointed  "  for  the  appearance  of  the  accused  person> 
or  on  any  day  subsequent  thereto  on  which  the  case  may  be  called  on  "  (s.  1 1 8), 
or  on  the  day  to  which  the  hearing  may  have  been  adjourned,  "  in  order  to 
secare  the  attendance  of  witnesses  or  for  any  other  reason  "  (s.  124).  '  In  both 
instances  it  is  left  to  the  discretion  of  the  Magistrate  either  to  dismiss  the  com- 
plaint or  again  to  adjourn  the  hearing.  He  is  to  determine  whether  he  should 
impose  upon  the  complainant  the  extreme  consequences  of  his  neglect  to  attend, 
or  whether  a  further  adjournment  should  be  granted. 

Mr.  Branson,  who  supports  the  rule  granted  in  this  case,  argues  that,  as  d. 
32  provides  that  an  order  of  dismissal  passed  under  certain  circumstances  shall 
be  no  bar  to  further  proceedings,  it  must  be  presumed  that  it  was  intended  by 
the  Legislature  that  in  all  other  cases  such  an  order  shall  have  the  same  effect 
as  an  acquittal. 

On  the  other  hand,  Baboo  Gurudas  Banerjee  contends,  with  considerable 
force,  that  an  order  of  acquittal  can  be  passed  only  under  s.  126,  when  in  a  trial 
the  Magistrate  ''  finds  the  accused  person  not  guilty ;"  that  the  law  declares  thsrt 
it  is  only  when  a  complaint  is  withdrawn  with  the  permission  of  the  Magiistrate 
^  135)  that  any  other  order  operates  as  an  acquittal  of  the  accused  person,  and 
that  this  is  borne  out  by  the  terms  of  s.  1 13. 

It  is  to  be  regretted  that  the  Legislature,  having  prominently  before  it  the 
precise  terms  of  s.  221  of  the  Code  of  Criminal  Procedure,  left  any  doubt  i:e- 
gaiding  the  exact  effect  of  an  order  of  dismissal  passed  by  a  Presidency  Ma- 
gistrate. However,  having  carefully  considered  all  that  has  been  said  on  both 
sides,  the  terms  of  the  law,  and  the  inference  that  may  legitimately  be  drawn 
from  any  omissions  as  already  noticed,  I  am  of  opinion  that  an  order  of  dis- 
missal under  s.  124  does  not  operate  as  an  acquittal  of  the  accused.  No  infer- 
ence can,  in  my  opinion,  be  properly  drawn  from  the  express  terms  of  s.  32  that 
in  all  other  cases  an  order  of  dismissal  **  shall  prevent  subsequent  proceedings 
^nst  the  persons  complained  against."  The  rule  that  expressio  untus  est  ex- 
(huto  alUrius  cannot  be  applied  when  in  subsequent  sections  the  law  (s.  126) 
has  provided  that  an  order  of  acquittal  shall  be  passed  "  if,  in  any  case  tried  " 
bj a  Magistrate,  he  finds  "  the  accused  person  not  guilty,"  with  only  one  excep- 
toll,  f.  €.,  where  a  case  has  been  withdrawn  with  the  Magistrate's  permission 
(».  125),  and  when  s.  1 13,  in  providing  for  the  plea  autrefois  acquit,  declares  that 
it  should  only  be  raised  when  a  person  has  "  once  been  tried  for  an  offence, 
4c.,  4c. "  We  have,  I  observe,  no  definition  of  what  constitutes  a  trial  such  as 
tt  conveniently  given  in  the  Code  of  Criminal  Procedure,  but  it  seems  clear  to 
•e  that,  ^en  all  the  evidence  which  is  required  by  a  Magistrate  is,  ais  we  have 
M  Ae  case  before  us,  not  given,  and  when  the  Magistrate  distnisses  the  com- 
fBte  on  account  of  the  absence  of  the  complainant  before  the  time  fixed  for 
dbe  le-commencement  of  the  hearing,  and  the  production  of  that  evidence,  it 
^be  said  that  the  trial  has  been  completed. 


£MPai99 
iMOlfrsofi^ 


S(»ne  remarks  have  been  made  regarding  the  inconvenience  which  would 
Aeif  an  accused  person,  after  the  dismissal  of  the  complaint,  was  again  re-^ 
^b^  to  attend  to  answer  it ;  but  it  appears  to  me  that,  on  the  renewal  of  the 
Mnialnt,  the  Magistrate  can,  before  he  grants  a  process,  consider  under  s* 
|>  vhether  there  is  any  sufiicient  ground  for  proceeding,  and  unless  the  com* 
l|i{jhaiit  can  satisfy  the  Magistrate  that  by  reason  of  the  offence  complained  of 
bdag  of  a  serious  character,  and  that  the  original  complaint  should  not  have 

I.  L.  R.,  Cal.  37. 
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1881.        been  dismissed,  the  Magistrate  would  be  fully  justified  in  declaring  that  there 
-  was  ''  no  sufficient  ground  for  proceeding/'  and  in  summarily  dismissing  the 
complaint. 

Under  these  circumstances,  I  am  of  opinion  that  there  was  no  legal  im- 
pediment to  the  institution  of  fresh  proceedings  by  the  presentation  of  a  fresh 
complaint,  and  that,  therefore,  the  objection  taken  before  us  should  be  dis- 
allowed. I  trust,  however,  that  the  injustice  which  has  resulted  from  the  pre- 
cipitate order  of  the  Magistrate,  dismissing  the  complaint,  will  be  a  sufficient 
warning  to  him  to  exercise  the  discretion  given  to  him  by  the  law  sparingly. 
In  the  present  instance  it  was  an  unjust  order,  not  only  because  the  case  had 
been  fixed  for  trial  at  a  later  hour,  but  because  the  attendance  of  the  complainant 
does  not  appear  to  have  been  necessary  in  order  to  proceed  with  the  hearing. 
The  serious  nature  of  the  offence,  it  being  punishable  with  imprisonment  for  two 
years  as  well  as  fine,  should  also  have  made  the  Magistrate  hestitate  before  he 
terminated  the  proceedings  in  so  summar}'  a  manner,  instead  of  at  least  allow- 
ing it  to  be  called  on  at  a  later  hour. 

As  regards  the  legality  of  the  conviction  of  the  accused  person  on  the  facts 
found  by  the  Magistrate,  I  see  no  valid  ground  of  objection.  I  am,  therefore, 
of  opinion  that  the  rule  should  be  discharged. 

Morris,  J. — It  is  much  to  be  regretted  that  the  Legislature  have  not  declared 
what  is  the  effed  of  an  order  of  dismissal  under  s.  1 24  of  Aft  IV.  of  1 877.  As 
has  been  pointed  out,  the  case  under  consideration  before  the  Presidency  Magis- 
trate was  one  which,  under  the  Code  of  Criminal  Procedure,  would  be  called 
a  warrant-case.  There  had  been  already  one  hearing  in  the  presence  of  the 
accused,  and  evidence  had  been  taken.  A  second  hearing  was  fixed  for  the 
22nd  September,  but,  though  the  accused  appeared  on  that  date,  the  complain- 
ant did  not  appear,  and  so,  under  the  discretion  allowed  him  by  the  section, 
the  Magistrate  dismissed  the  complaint.  It  would  have  been  satisfactory  had 
the  law  made  it  perfectly  clear  that  in  such  a  case,  in  spite  of  the  accused  ap- 

E earing  twice  to  hear,  and,  if  necessary,  to  answer  to,  the  complaint  made  against 
im,  and  in  spite  of  that  complaint  being  dismissed,  he  is  liable  at  any  future 
time  to  fresh  proceedings  being  taken  against  him  on  the  same  subjeft  of  com- 
plaint. In  s.  32,  which  deals  with  a  complaint  being  dismissed  upon  its  pre- 
sentation after  the  examination  of  the  complainant,  a  special  provision  is  inserted 
that  such  ''  dismissal  shall  not  prevent  subsequent  proceedings  against  the  per- 
son complained  against.''  And  in  cases  under  Ch.  VIII.,  that  is  of  inquiry 
by  the  Magistrate  into  cases  triable  by  the  High  Court,  express  provision  is 
made  in  the  event  of  the  absence  of  the  complainant  after  examination  of  wit- 
nesses in  the  presence  of  the  accused.  The  Aft  declares  (s.  87)  thai  the  ab- 
sence of  the  complainant,  except  when  the  offence  may  be  lawfully  compounded, 
shall  not  be  deemed  sufficient  for  a  discharge,  and  a  discharge  is  described  as 
'*  not  equivalent  to  an  acquittal,  and  no  bar  to  the  revival  of  a  prosecution  for 
the  same  offence." 

In  a  case  of  lesser  gravity  under  Ch.  X.,  triable  by  the  Magistrate  himself 
when  the  circumstances  are  precisely  similar — ^that  is,  when  the  accused  has 
appeared,  and  witnesses  have  been  examined,  but  the  complainant  has  absented 
himself — the  words  of  the  section  {124)  are,  the  "  Magistrate  may  dismiss  the 
complaint."  It  might  reasonably,  therefore,  be  thought  that  a  distinction  is 
purposely  drawn  by  the  Legislature  between  the  order  to  dismiss  and  the  order 
to  discharge,  and  that  the  former  carries  finality  with  it,  whereas  the  latter  does 
not.  At  the  same  time,  whatever  may  have  been  the  real  intention  of  the  Legis- 
lature in  making  this  distinction  of  terms,  and  in  the  absence  of  any  qualifying 
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provision  to  the  term  ''  dismiss''  in  s.  124,  I  am  unable  to  disregard  the  other 
considerations  which  have  been  pointed  out  by  my  learned  colleague.  The 
succeeding  section  (125)  deals  with  the  case  of  a  withdrawal  of  a  complaint  of 
a  certain  description,  and  contains  an  express  provision  that  the  withdrawal 
under  this  section  of  a  complaint  shall  operate  as  an  acquittal  of  the  accused 
person.  The  question  naturally  suggests  itself  why,  if  the  Legislature  intended 
a  dismissal  under  s.  124  to  operate  as  an  acquittal,  it  did  not  make  an  express 
provision  to  that  effeft,  as  in  the  case  of  11  withdrawal  under  the  subsequent 
section.  Again,  s.  126  prescribes — "  If  the  Magistrate,  in  any  case  tried  under 
this  chapter,  finds  the  accused  person  not  guilty,  he  shall  record  an  order  of  ac- 
quittal. If  the  accused  person  is  convicted,  the  Magistrate  shall  pass  sentence 
upon  him." 

In  the  particular  case  before  us,  the  Magistrate,  on  the  22nd  September, 
came  to  no  finding  at  all,  and  recorded  no  order  of  acquittal  or  conviction. 
Having  regard  to  the  language  of  s.  1 19,  I  understand  the  trial  of  the  case  to 
have  commenced  on  the  occasion  of  the  first  appearance  of  the  accused — that 
is,  the  date  fixed  for  the  hearing,  and  it  was  not  brought  to  its  legitimate  conclu- 
sion because  of  the  absence  of  the  complainant — a  circumstance  which  is  spe- 
cially contemplated  and  provided  for  in  s.  1 24.  When,  therefore,  these  sections 
(124  and  126)  are  looked  at  in  conjunction  with  s.  113,  which  prescribes  that  a 
person,  who  has  once  been  tried  for  an  offence,  and  convicted  or  acquitted  of 
such  ofiFence,  shall,  while  such  conviction  or  acquittal  remains  in  force,  not  be 
liable  to  be  tried  again  for  the  same  offence,  the  conclusion  seems  to  be  that, 
unless  the  antecedent  trial  has  resulted  in  a  conviction  or  acquittal,  there  is 
nothing  in  the  law  which  prevents  a  person  being  tried  again  for  the  same  of- 
fence. Consequently,  an  order  of  dismissal  is  not  a  bar  to  the  revival  of  fresh 
proceedings. 

On  the  merits  I  agree  in  thinking  that  there  in  no  ground  in  law  for  disturb- 
ing the  decision  of  the  Magistrate.  There  is  evidence  which  goes  to  show  that 
the  accused  Thompson  did  not  act  "  in  good  faith" — that  is,  with  due  care  and 
attention — in  retaining  and  keeping  the  telegraph  message,  which  on  the  face 
of  it  was  addressed  to  a  rival  firm. 

Rule  discharged. 


1881. 


Emprbss 

V. 

Thompson, 
6  Cal.  533. 


ORIGINAL  CRIMINAL. 


Be/ore  Mr.  Justice  Prinsep. 

THE  EMPRESS  v.  DABEE  PERSHAD. 

Admission  made  to  Police-officer  before  Arrest — Evidence  AH  (I.  of  18*^2)  ^ss.  2^,26.  . 

An  admission  made  by  an  accused  person  to  a  police-officer  before  arrest  is  admissi- 
ble in  evidence. 

In  the  course  of  the  trial  in  this  case,  the  Standing  Counsel  (Mr.  Phillips) 
asked  a  witness,  on  behalf  of  the  Crown,  Police  Inspector  Kristo  Chunder  Ban- 
ner) i,  to  state  what  the  accused  had  stated  to  him  on  an  occasion  when  the  wit- 
ness had  already  said  that  the  accused  was  not  under  arrest. 

Mr.  SaUi  for  the  accused,  objected,  on  the  ground  that  the  accused  at  the 
time  was  under  arrest.  Ultimately,  Mr  Sale  being  permitted  to  cross-examine 
the  witness  on  this  point,  the  Court  decided  that  the  accused  was  not  at  the 
time  under  arrest. 

The  Standing  Counsel  then  repeated  his  previous  question  to  the  witness. 


1881. 
Jan.  29. 

6  Cal.  530. 
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Asat. 


6  Cal.  530. 


1881  • 
Jan,  J/. 

6  Cal.  533* 


Mr.  Sale  again  objected.  It  is  immaterial  whether  the  accused  was  under 
•  axrest  or  not — In  the  matter  of  Hiran  Miyay  No  statement  or  admission  of 
any  kind  made  by  an  accused  to  a  police-officer  can  be  given  in  evidence.  The 
prdiibition  contained  in  s.  25  of  the  Evidence  Aft  applies  to  cases  where  the 
accused  is  under  arrest  or  not,  while  s.  26  deals  with  cases  where  the  accused 
is  in  custody.  S.  25  says :  "  No  confession  "  (not  no  confession  by  an  accused 
person)  "  to  a  police-officer  shall  be  proved  against  an  accused  person.  "  The 
section  is  wide  in  its  terms,  and  draws  no  distinction  between  admissions  and 
confessions;  see  In  the  matter  of  Hiran  Miyay  S.  25  must  be  construed  in 
the  widest  and  most  literal  sense ;  see  The  Queen  v.  Hurribole  Chunder  Ghose} 
Nor  is  it  restricted  in  any  way  by  s.  26.  The  word  **  confession  "  is  not  defined 
in  the  Evidence  Aft,  while  the  word  "  admission"  is  defined.  Hence  it  may 
be  inferred  that  no  distinction  was  intended  to  be  drawn  between  them,  and 
th^t  the  words  were  intended  to  be  synonymous  for  purposes  of  the  Aft.  See 
s.  121  of  the  Criminal  Procedure  Code  (Aft  X.  of  1872)  passed  almost  simul- 
taneously with  the  Evidence  Aft.  There  confession  embraces  confession,  ad- 
mission, and  confession  of  guilt ;  see  also  The  Empress  v.  Rama  Birapa^  and 
Reg.  v.  Jora  Hasji.^  The  decision  by  Phear,  J.,  in  The  Queen  v.  Macdonald^ 
was  not  prefaced  by  argument  at  the  bar,  and  the  report  itself  is  a  most  meagre 
o;ie. 

The  Standing  Counsel  (Mr.  Phillips)  was  not  called  upon. 

Prinsbp,  J. — ^The  question  may  be  put.  I  agree  in  the  opinion  expressed 
by  Phear,  J.,  in  The  Queen  v.  Macdonald>  that  the  Evidence  Aft  draws  a  dis- 
tinction between  an  admission  and  a  confession  of  guilt.  The  other  cases  quoted 
ane  aot  altogether  on  the  point. 


Before  Mr.  Justice  Prinsep. 

THE  EMPRESS  v.  DABEE  PERSHAD. 

,  Evidence  of  Witness  taken  upon  Commission ^  when  admissible  in  Criminal  Trial 
— Hi^i  Courts'  Criminal  Procedure  A^  (X.  of  iSy^)^  s.  76 — Presidency  Ma^ 
gistrates*  A3  (IV.  of  1877),  s.  158 — Evidence  A3  (I.  of  18^2),  s.  jj. 

The  evidence  of  a  witness  taken  upon  commission  is  not  admissible  in  a  criminal  trial 
held  before  the  High  Court  unless  it  can  be  shown  that  such  evidence  was  so  taken  upon 
an  order  made  by  that  Court  under  s.  76  of  Aft  X.  of  1875,  or  unless  it  is  admissible  under 
s.  33  of  the  Evidence  Aft. 

In  the  course  of  the  trial  in  this  case,  Mr.  Phillips  (the  Standing  Counsel) 
tendered,  and  proposed  to  read,  the  evidence  of  one  Wayed  Mahal  Begum, 
taken  upon  commission  issued  by  the  Committing  Magistrate  under  s.  158  of 
the  Presidency  Magistrates'  Aft  (IV.  of  1877). 

Mr.  Sale  for  the  prisoner  objected.  Before  evidence  taken  on  commission 
can  be  read  in  this  Court  in  a  criminal  trial,  it  must  be  shown  that  the  taking 
of  such  evidence  was  upon  an  order  issued  to  that  effect  by  the  High  Court 
uoder  9.  76  of  Aft  X.  of  1875.  Here  the  order  was  made  by  the  Committing 
Mfigistrate,  and  not  by  the  High  Court.  The  reason  which  induced  the  Magis- 
trate to  issue  that  commission  may  have  ceased  to  operate  in  the  time  between 
the  commitment  and  the  trial  of  the  accused  in  the  High  Court.  Further,  if  the 
evidence  attempted  now  to  be  put  in  is  admissible,  it  would  practically  have 


«  I  C.  L.  R.  21. 

3  I.  L.  R.,  I  Cal.  207. 


*  10  B.  L.  R.  (App.)  2. 


3  I.  L.  R.,  3  Bom.  12. 

*  II  Bom.  H.  C.  Rep.  242. 
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the  effect  of  subordinating  the  discretion  given  to  the  High  Court  under  s.  76 
of  Ad  X.  of  1875  to  the  decision  of  the  Magistrate  on  the  same  matter;  tn  short, ' 
that  the  opinion  of  the  Magistrate  would  be  binding  on  this  Court.  S.  75  of 
the  High  Courts'  Criminal  Procedure  A6t  (X.  of  1875)  authorizes  the  Court  to 
refer  to  the  evidence  of  an  absent  witness,  only  in  cases  in  which  such  is  ad* 
missible  under  the  Evidence  Ad,  or  some  other  law  on  the  same  subject.  There 
is  no  law  under  which  the  evidence  now  tendered  can  be  admitted. 

The  Standing  Counsel  (Mr.  Phillips)  for  the  Crown. — ^There  is  evidence 
in  the  case  that  the  witness  Wayed  Mabal  Begum  is  one  of  the  wives  of  the 
ex-King  of  Oudh,  and  therefore  a  pardanashin.  It  may,  therefore,  be  presumed 
that  the  reasons  which  induced  the  Magistrate  to  grant  the  commission  still  exist, 
and  would  equally  weigh  with  this  Court.  Further,  s.  1 58  of  the  Presidency 
Magistrates'  Aft  says  that  the  deposition,  once  taken  on  commission,  shall  "form 
part  of  the  record."  S.  76  of  the  High  Courts'  Criminal  Procedure  Aft  only 
refers  to  cases  where  cause  has  arisen  for  obtaining  evidence  on  commission 
after  commitment.  IPrinsep,  J. — S.  33  of  the  Evidence  Aft  appears  not  to  be 
applicable  to  a  case  of  this  kind.] 

Prinsep,  J. — ^The  deposition  is  inadmissible.  S.  76  of  the  High  Courts' 
Criminal  Procedure  Aft  contemplates  that  evidence,  when  taken  upon  commis- 
sion, if  intended  to  be  used  in  the  High  Court,  must  be  taken  upon  an  order 
made  by  that  Court  under  that  section.  The  terms  of  s.  158  of  the  Presidency 
Magistrates'  Aft,  quoted  by  Mr.  Phillips,  refer  only  to  the  record  of  the  trial 
or  enquiry  before  the  Magistrate.  The  evidence  taken  by  a  commission  issued 
by  order  of  a  Magistrate  could  not  here  be  admissible  under  s.  33  of  the  £vi- 
deooe  Aft. 


Emhsss 


Dabbb  Pbr- 

SHAD, 

6Cal.ssa. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Morris  and  Mr,  JmsHce  Prinsep, 

RAM  CHUNDER  SHAW  and  others  v,  THE  EMPRESS.^ 

Bengal  Excise  A£l  (Beng,  A^  VIL  of  1878),  ss.  p,  $8,  74-^Introduction  into  Cal-  . 
cutta  of  spirituous  liquor  Manufactured  elsevfhere — Limits  fixed  by  Collector 
-^Additional  punishment — Alternative  sentence  of  imprisonment. 

The  provisions  of  s.  74  of  the  Bengal  Exeise  Aft  as  to  additional  ptmishment,  where 
there  has  been  a  "  previous  conviction  tor  a  like  offence,"  contemplate  merely  the  case  of 
the  offender  having  been  already  convicted  of  an  offence  punishable  with  a  fine  of  Rs.  200 
or  upwards,  and  being  again  convicted  of  another  offence  punishable  with  the  same  punish- 
ment ;  it  is  not  necessary  that  he  should  have  been  previously  convicted  of  the  same  offence. 

The  accused  were  sentenced  by  the  Presidencv  Magistrate,  under  ss.  58  and  74  of  the 
Bengal  Excise  AA,  to  a  fine  of  Rs.  200  each,  in  default  to  three  months'  imprisonment, 
and  in  addition  to  six  months'  imprisonment,  which  was  the  maximum  term  that  could  be 
awarded  under  s.  74.  Held  that  the  sentence  of  imprisonment  was  not  in  excess  of  the 
powers  £iven  to  the  Magistrate  by  s.  12  of  the  Presidency  Magistrates'  A6t,  the  imposition 
of  the  additional  sentence  of  imprisonment  not  affecting  the  Ai^gistrate's  powers  as  regard- 
ed the  original  sentence  under  s.  58. 

No  limits  with  regard  to  any  distilleries  in  Calcutta  having  been  fixed  under  s.  9  of 
the  Aft  within  which  spirituous  liquor  manufactured  otherwise  than  in  that  particular 
distillery  shall  be  introduced  or  sold  without  a  special  pass,  and,  the  fixing  of  such  limits 
being  necessary  to  a  conviction  of  an  offence  under  s.  58,  the  convictions  in  this  case  were 
set  aside. 

>  CrimtnaJ  Appeal,  No.  765  of  1880,  against  the  order  of  F.  J.  Marsden,  Esq.,  Chief 
Pifidocy  Magistrate  ol  Calcutta,  dated  the  20th  November  i88a 


1881. 
fan.  5. 


6  Cal.  575. 
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1881. 


Ram 

Chundbr 
Shaw 

Empress, 
6  Cal.  575. 


In  this  case,  Obinash  Chunder  Shaw/  Husnoo  Khan,  Ram  Chunder  Shaw» 
•  Chinibash  Shaw,  Adhore  Chunder  Shaw,  and  Baneshur  Shaw,  were  charged 
with  having  introduced  for  sale  spirituous  liquor  into  the  town  of  Calcutta,  at  14, 
Mechooa  Bazar  Street,  without  a  special  pass  from  the  Collector,  the  said  spirit 
not  having  paid  duty  as  required  by  s.  18  of  Beng.  Aft  VII.  of  1878,  and  not 
having  been  manufactured  at  a  distillery  within  the  limits  of  the  town,  in  contra- 
vention of  ss.  9  and  58  of  the  said  Aft,  and  also  for  having  in  their  possession 
spirituous  liquor  without  a  pass  in  pontravention  of  ss.  17  and  61  of  the  same 
Aft.  They  were  tried  before  the  Chief  Presidency  Magistrate,  and  Obinash  and 
Baneshur'were  each  fined  Rs.  100,  in  default  to  undergo  three  months'  rigorous 
imprisonment ;  and  Ram  Chunder,  Chinibash,  and  Adhore  Chunder,  were  each 
fined  Rs.  200,  in  default  to  undergo  three  months'  rigorous  imprisonment,  and 
in  addition  to  undergo  six  months'  rigorous  imprisonment.  Husnoo  Khan  was 
discharged; 

From  this  sentence,  Ram  Chunder,  Chinibash,  and  Adhore  Chunder,  ap- 
pealed to  the  High  Court. 

Mr.  R.  Allen  for  the  appellants. 

The  Standing  Counsel  (Mr.  Phillips)  for  the  Crown. 

The  judgment  of  the  Court  (Morris  and  Prinsep,  J  J.)  was  delivered  by 

Prinsep,  J. — The  three  appellants  before  us,  as  well  as  two  others,  have 
been  convicted  and  sentenced  under  s.  58  of  the  Bengal  Excise  Aft  (Beng.  Aft 
VII.  of  1878),  and  in  addition  to  the  penalty  prescribed  thereby,  they  have, 
under  s.  74,  been  sentenced  to  imprisonment,  in  consequence  of  their  having 
been  previously  convicted  of  an  offence  under  the  Aft  punishable  with  a  fine  of 
Rs.  200  or  upwards. 

The  Presidency  Magistrate  has  recorded  on  the  proceedings  of  the  trial 
that  he  has  "  not  the  least  doubt  that  the  defendants  (with  the  exception  of 
Husnoo,  who  has  been  discharged)  did  introduce  spirituous  liquors  without  a 
pass,  and  have  committed  an  offence  under  s.  58  of  the  Excise  Aft." 

To  constitute  an  offence  under  the  latter  part  of  s.  58,  it  is  necessary  that 
the  offender  shall  have  introduced,  or  attempted  to  introduce,  for  sale,  spirituous 
liquors  manufactured  at  another  place  into  the  limits  fixed  for  the  consumption 
of  such  liquors  manufactured  at  such  distillery  (1.  e,y  a  distillery  established  un- 
der s.  9)  without  a  special  pass  from  the  Collector. 

In  the  present  case,  we  find  that  there  is  some  evidence,  which  apparently 
the  Magistrate  has  believed,  to  show  that  the  liquor  seized  in  Calcutta  had  been 
manufactured  in  Tallygunge,  a  suburb.  Under  the  circumstances,  it  is  not  ne- 
cessary for  us  to  express  any  opinion  on  the  value  of  that  evidence.  But  Mr.  7?. 
Allen  for  the  appellant  has  maintained,  and  the  Standing  Counsel  for  Govern- 
ment, who  appeared  to  support  the  conviction,  has  ultimately  admitted,  that  the 
Collector  of  Calcutta,  up  to  the  present  time,  has  not,  under  s.  9,  fixed  limits 
with  regard  to  any  distillejy  in  Calcutta  within  which  no  spirituous  liquor  manu- 
factured after  native  processes,  except  in  that  particular  distillery,  shall  be  in- 
troduced or  sold  without  a  special  pass.  There  cannot,  therefore,  be  the  special 
protection  necessar}'  to  constitute  an  offence  under  s.  58,  and  the  conviction  and 
sentences-  passed  on  the  appellants  must  accordingly  be  set  aside. 

Two  other  persons  have  been  convicted  simultaneously  with  the  appellants, 
who  have  not  been  able  to  appeal,  their  sentences  not  being  appealable.  We 
have  already  held  that  no  offence  has  been  committed,  and  we  therefore  feel 
bound  to  deal  with  their  cases  under  s.  147  of  the  High  Courts'  Criminal  Proce- 
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dure  Aft.  The  Standing  Counsel,  on  behalf  of  Government,  consents  to  our 
proceeding  summarily  with  this  matter  without  complying  with  the  special  pro-  - 
cedure  provided  by  s.  i8i  of  the  Presidency  Magistrates'  Aft,  and,  as  this  would 
necessitate  a  mere  compliance  with  form  without  any  possible  advantage,  we 
direct  that  the  conviction  and  sentences  passed  on  these  two  men,  Obinash 
Chunder  Shaw  and  Baneshur  Shaw,  be  set  aside.  The  fines,  if  paid,  will  be 
refunded ;  and  the  appellants  will  be  released  from  jail. 

It  is  right  that  we  should  notice  two  objections  taken  in  this  appeal  to  the 
legality  of  the  sentences  passed.  Mr.  Allen  first  contended  that,  in  ordet  to  ren- 
der an  offender  under  the  Bengal  Excise  Aft  liable  to  additional  punishment 
under  s.  74,  it  is  necessary  that  he  should  have  been  previously  convicted  of  the 
same  offence,  the  words  like  offence  being  synonymous  with  same  offence.  It  ap- 
pears to  us,  however,  that  the  section  contemplates  merely  that  the  offender  having 
been  already  convicted  of  an  offence  punishable  with  fines  of  200  or  upwards 
should  be  again  convicted  of  another  offence  punishable  with  the  same  punish- 
ment, and  that  this  is  the  correct  interpretation  to  be  put  on  the  term  like  offence. 
The  additional  sentence  of  imprisonment  passed  under  s.  74  would  not  be  ille- 
gal if,  in  the  case  now  before  us,  an  offence  had  been  established  under  s.  58. 

The  other  objection  is,  that  the  alternative  sentence  of  imprisonment — viz., 
three  months'  rigorous  imprisonment  in  default  of  payment  of  the  fine  imposed 
— is  beyond  what  the  Magistrate  can  inflict  under  s.  1 2  of  the  Presidency  Magis- 
trates' Act  (IV.  of  1877).  Mr.  Allen  contends  that,  as  under  s.  74  of  the  Bengal 
Excise  Act,  the  appellants  were  liable  to  imprisonment  for  a  term  not  exceed- 
ing six  months,  the  Magistrate,  under  s.  12  of  the  Presidency  Magistrates'  Act, 
could  not  sentence  them  to  undergo  imprisonment  for  more  than  six  weeks — 
/.  €.,  one-fourth  of  six  months — on  default  of  payment  of  the  fine  imposed. 

It  appears  to  us,  however,  that  the  appellants  have  been  sentenced  practi- 
cally to  two  sentences — bne  under  s.  58  to  fine  of  "  rupees  one  hundred  each, 
in  default  to  undergo  three  months'  rigorous  imprisonment  each;"  and  the  other 
under  s.  74,  in  addition  to  the  penalty  under  s.  58,  to  imprisonment  each  for 
six  months.  The  imposition  of  the  additional  sentence  would  not  affect  the 
Magistrate's  powers  as  regards  the  original  sentence  under  s.  58.  It  cannot  be 
denied  that,  standing  by  itself,  the  sentence  under  s.  58  is  perfectly  legal;  but 
it  is  contended  that,  by  reason  of  the  additional  sentence  of  imprisonment  under 
s.  74,  the  term  of  imprisonment,  in  default  of  payment  of  the  fine  imposed  un- 
der s.  58,  is  excessive,  and  therefore  illegal.  We  see  no  valid  reason  for  this 
contention,  and  indeed  it  would  be  an  anomaly  if  a  sentence  perfectly  legal  under 
8.  58  should  become  otherwise,  because  the  offender  had  rendered  himself  liable 
to  an  additional  punishment  on  account  of  a  previous  conviction  under  the 
Bengal  Excise  Act. 

We  observe  that  this  case  was  heard  by  the  Magistrate  on  the  6th,  9th,  and 
i6th  November,  though  it  was  of  a  nature  which  should  ordinarily  have  per- 
mitted of  its  decision  at  the  first  hearing.  No  reason  is  assigned  for  the  post- 
ponements, if  it  existed,  or  that  they  were  owing  to  the  absence  of  the  necessary 
evidence  for  the  prosecution.  We  think  it  necessary  to  notice  this,  because 
frequent  postponements  add  considerably  to  the  expense  incurred  by  the  parties, 
and  should  be  avoided. 

We  observe  also  that  in  the  affidavit  it  is  stated  on  behalf  of  appellants  that 
"  application  was  made  to  the  Magistrate  for  copies  of  the  evidence  in  this  case, 
but  the  same  was  refused,"  notwithstanding  the  terms  of  s.  170  of  the  Presi- 
dency Magistrates'  Act. 

Conviction  set  aside. 


1881. 


Ram 

Chunder 

Shaw 

v. 

Empress^ 

6  Cal.  575. 
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Before  Mr.  Justice  Mitter  and  Mr.  Justice  Maclean. 

In  the  matter  of  the  Petition  of  PANJAB  SINGH  and  another. 
1881.  THE  EMPRESS  v.  PANJAB  SINGH  and  another.^ 

^  Criminal  Procedure  Code  (Act  X,  of  1872)^  s.  22y,  cL  (h) — Recording  Reasons  for 


6  Cal.  579^  Conviction^-Praettce  of  High  Court  on  Revision, 

Undtr  el.  (h)  of  s.  227  of  the  Criminal  Procedure  Codei  although  a  Magistrate  is  not 
required  to  record  any  eridence,  he  should,  in  recording  his  reasons  for  the  conviction,  state 
them  so,  that  the  High  Court,  on  revision,  may  judge  whether  there  were  sufficient  mate- 
rials before  him  to  support  the  conviction. 

Where  they  were  not  so  stated,  the  High  Court,  on  motion,  set  the  conviction  aside. 

The  accused  were  foaiKl  guilty  of  an  offence  under  s.  447  of  the  Penal 
Code.  It  appeared  there  was  gambling  going  on  in  the  house  of  one  Jakri,  in 
which  the  accused  confessedly  took  part.  The  gambling  ended  in  a  quarrel 
and  consequent  disturbance,  which  caused  great  annoyance  and  alarm  to  the 
women  in  the  house.  The  Assistant  Commissioner  was  of  opinion  that,  al- 
though the  original  entry  might  be  considered  lawful,  their  remaining  there  to 
gamble  and  creating  a  disturbance  was  sufficient  to  bring  the  accused  within 
8.  447  of  the  Penal  Code. 

Against  this  order  the  accused  filed  a  petition  in  the  High  Court. 

Mr.  M.  M:  Ghose  and  Baboo  Boidnath  Dutt  appeared  for  the  petitioners. 

The  judgment  of  the  Court  (Mitter  and  Maclean,  J  J.)  was  delivered  by 

Mitter,  J. — We  are  c^  opinion  that  the  conviction  in  this  case  roust  be 
set  aside.  The  lower  Court  is  of  opinion  that  the  prisoner  is  guilty,  under  s. 
447  of  the  Indian  Penal  Code,  of  criminal  trespass.  lA  order  to  constitute  that 
offence,  it  is  necessary  to  establish,  on  behalf  of  the  prosecution,  that  the  en- 
try into  another  person's  property  must  have  been  made  with  intent  to  commit 
an  offence,  or  to  intimidate,  insult,  or  annoy  that  person  in  his  possession,  or 
that,  having  lawfully  entered  the  premises,  remaining  there  for  the  puipose  of 
intimidation,  annoyance,  or  insult,  or  with  intent  to  commit  an  offence.  Now, 
in  this  case,  which  was  tried  summarily^  we  have  simply  before  us  the  finding 
and  the  reasons  upon  which  the  conviction  is  based  under  cl.  ^,  s.  227  of  the 
Code  of  Criminal  Procedure.  Under  that  section  the  Magistrate  was  not  re« 
quired  to  record  any  evidence. 

We  think  that,  under  the  clause  in  question  [cl.  h  of  s.  227],  a  Magistrate, 
in  recording  his  reasons  for  the  conviction,  should  state  them  so,  that  this  Court, 
on  revision,  may  judge  whether  there  were  sufficient  materials  before  him  to 
support  the  conviction. 

In  this  case  we  do  not  find  that  there  is  any  finding  at  all  in  the  reasons 
stated,  that  the  applicants  remained  in  the  premises  on  which  they  are  alleged 
to  have  trespassed  with  any  such  intents  as  are  mentioned  in  s.  447  of  the  Penal 
Code.  All  that  the  lower  Court  upon  that  point  says  is  this,  that  ''  their  ori- 
ginal entry  on  the  proper^  was  lawful,  but  their  remaining  there  to  gamble 
and  ereadng  a  row  must  be  held  to  bring  the  accused  within  s.  447.''  It  does 
not  even  say  that  they  remained  there  in  order  to  create  a  row,  but  simply  that 
they  remiained  there  to  gamble,  and  then  created  a  row  afterwards.  Even  if 
the  lower  Court  had  found  that  they  remained  there  to  create  a  row,  it  would 

1  Criminal  Motion,  No.  300  of  1880,  against  the  order  xA  A.  W.  Paul,  Esq.,  Assistant 
Commissioner  of  Darjeeling,  dated  the  23rd  October  1880. 
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have  been  doabtful  whether  such  a  finding  would  have  been  sufficient,  because  iMi. 
it  would  have  been  as  much  consistent  with  the  knowledge  that  they  were  like- 

\y  to  annoy  as  with  the  intention  to  do  so.     But,  as  the  finding  now  stands^  ^^ 

there  is  not  a  shadow  of  ground  for  supposing  that  there  was  any  evidence  be-  Pahjab 

fore  the  lower  Court  upon  which  it  could  be  found  that  they  remained  there  SiHoiii 

with  any  such  intent  as  it  is  necessary  to  establish  under  s.  447.  ^^^*SJ». 

The  conviction  is,  therefore,  set  aside,  and  the  applicants  directed  to  be 
released. 

Conviction  set  aside. 


CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Mitter  and  Mr,  Justice  Maclean, 

MONA  SHEIKH  v,  ISHAN  BARDHAN.i  1881. 

Criminal  Procedure  Code  (Act  X,  of  1872) ^  s,  211 — Order  of  Acquittal-^Compen'      ^^' 

satton  to  Accused.  6  Cal.  581. 

An  order  for  compensation  against  a  complainant  may  be  made  on  an  order  of  ac- 
quittal under  s.  211  of  the  Criminal  Procedure  Code. 

The  complainant,  Moiia  Sheikh,  complained,  before  the  police  at  Gopal- 
pore,  that  the  accused  and  others  arrested  him,  took  him  to  one  Poran  Bardhan's 
house,  maltreated  him,  and  kept  him  in  confinement,  but  afterwards  released 
bim.  The  accused  was  discharged  at  the  hearing  before  the  Sub-Deputy  Ma- 
gistrate, a  Magistrate  who  could  only  exercise  3rd-class  power  under  s.  3 1 1 
of  the  Criminal  Procedure  Code,  and  the  complainant  was  directed  to  pay  the 
accused  Rs.  20  as  compensation.  The  case  was  r^erred  by  the  Joint-Magis- 
trale  to  the  High  Court  under  s.  196  of  the  Criminal  Procedure  Code. 

The  material  portion  of  the  opinion  of  the  Court  was  as  follows : — 

Mitter,  T. — We  do  not  think  that  the  trial  and  acquittal  were  illegal.  As 
for  the  order  for  compensation,  s.  209  seems  to  contemplate  a  dismissal  of  Uie 
complaint  rather  than  an  acquittal  of  the  accused ;  but,  referring  to  s.  ai2,  and 
to  the  order  in  which  the  sections  come,  we  are  not  prepared  to  Say  that  an 
order  to  pay  compensation  may  not  be  added  to  an  acquittal. 


Be/ore  Mr.  Justice  Mitter  and  Mr,  Justice  Maclean. 

THE  EMPRESS  v,  SALIK  ROY.«  tHu 

Penal  Code  (Aa  XLV,of  i860),  s,  2ii--Charge  made  on  Report  of  PoliCie  that     ^^'  ^* 
Case  was  JFaise — Charge  of  giving  False  Information.  g  q^^  .g^^ 

A  commitment  for  trial  under  the  provisions  of  s.  211  of  the  Penal  Code,  for  kaow* 
iogly  instituting  a  false  charge  with  intent  to  injure  the  persons  accused,  is  not  illecfal, 
merely  because  the  complaint  which  the  accused  made  has  not  been  judicially  enquired 
iato^  but  is  baaed  on  the  report  of  the  police  that  the  case  was  a  false  one. 

Salik  Roy,  the  accused,  sent  information  to  the  police  through  the  chow- 
kidar,  charging  certain  persons  with  setting  fire  to  his  house ;  and  he  repeated 

»  Criminal  Reference,  No.  21 1  of  1880,  and  letter  No.  2987,  from  A,  y.  Alexander, 
Esq.,  Magistrate  of  Mymensing,  dated  the  14th  December  1880. 

*  Criminal  Reference,  No.  213  of  1880,  and  letter  No.  T.  b.  i,  from  J,  P,  Stevens,  Ssg.^ 
Officiating  Sessions  Judge  of  Sarun,  dated  the  i8th  December  1880. 

I.  L.  K.,  Cal.  38. 


Digitized  by 


Google 


398  INDIAN  LA  W  REPORTS. 

i88t.  the  charge  to  the  police-officer  who  went  to  his  village  to  investigate  the  case. 

■ '  In  the  end,  the  police  reported  the  case  to  be  a  false  one.    The  Magistrate, 

Empkbss  thereupon,  at  once  directed  the  prosecution  of  Salik  Roy  for  giving  false  in- 

••  formation,  without  calling  upon  him,  or  giving  him  any  opportunity,  to  prove 

Sauk  Roy,  his  case.    Salik  Roy  was  committed  to  the  Court  of  Session  for  trial,  under  the 

6  Cal.  582.  provisions  of  s.  21 1  of  the  Penal  Code,  for  knowingly  instituting  a  false  charge 

with  intent  to  injure  the  persons  whom  he  accused. 

The  Sessions  Judge,  being  of  opinion  that  the  commitment  was  illegal  and 
against  a  decision  of  the  High  Court,  which  he  referred  to,  but  did  not  name, 
sent  the  record  to  the  High  Court  in  order  that  the  commitment  might  be 
quashed,  or  such  other  order  passed  as  should  seem  proper  to  the  High  Court 

The  following  was  the  opinion  of  the  High  Court  : — 

MiTTER,  J. — This  is  a  reference  from  the  Judge  of  Sarun,  asking  us  to 
Quash  a  commitment.  The  ground  upon  which  we  are  asked  to  do  so  is,  that 
toe  accused,  who  is  charged  with  an  offence  under  s.  211,  Penal  Code,  should 
not  have  been  committed  for  triscl  until  the  complaint  which  he  made  had  been 
judicially  enquired  into ;  and  the  Judge  refers  to  a  case  decided  by  this  Court, 
which,  he  considers,  applies  to  the  present  case. 

K  the  case  referred  to  by  the  Sessions  Judge  is  the  case  of  Biyogi  Bhagut} 
we  may  point  out  that  it  is  not  in  all  respects  similar  to  the  present  case.  In 
that  case,  the  complainant,  dissatisfied  with  the  police-investigation  and  report, 
made  a  complaint  to  the  Magistrate,  which  was  dismissed  without  hearing  his 
witnesses. 

We  do  not  find  in  the  record  that  there  was  any  complaint  made  to  the 
Magistrate  in  this  case ;  but,  on  the  report  of  the  police  that  the  case  was  ^Ise, 
the  prosecution  of  the  complainant  was  set  on  foot.  We  are  unable  to  say  that 
there  is  anything  illegal  in  the  proceedings,  and  we  are  supported  in  this  view 
by  the  case  of  Empress  v.  Ahul  Hasan^  We  are  not  aware  of  any  recent  rul- 
ing of  this  Court  of  a  contrary  tenor.  We  must,  therefore,  refuse  to  quash  the 
commitment  on  the  ground  on  which  the  Judge's  recommendation  is  based ; 
see  Ashro/Ali  v.  The  Empress? 


Before  Mr.  Justice  Mitter  and  Mr.  Justice  Maclean. 
,St,.  THE  EMPRESS  v.  SHIBO  BEHARA.* 

Jfau,ao.         Penal  Code  (A&  XLV.  of  1860)^  s.  jii-^^nction  to  Prosecution  for  making 
^ai.5S4.  False  Charge. 

A  sanction  for  a  prosecation  for  making  a  false  charge  under  s.  21 1  of  the  Penal  Code, 
without  hearing  all  the  witnesses  whom  the  person  accused  g^  making  the  false  charge 
wishes  to  produce,  is  illegal. 

The  High  Court  has  power  to  quash  an  illegal  commitment  at  any  stage  of  the  case. 

The  accused,  Shibo  Behara.  at  Teapo  police-outpost,  brought  a  charge 

against  one  Bali  Jenna  and  others  of  arson.    The  police  took  up  the  case,  and 

»  4  C.  L.  R.  134. 

«  I.  L.  R.,  I  All.  497. 

»  I.  L.  R.,  s  Cal.  a8i. 

*  Criminal  Reference,  Nos.  226  and  227  of  1881,  and  letters  Nos.  t20  and  121,  from 
the  order  of  A.  W.  Cochran^  Esq.,  Oflficiating  Sessions  Judge  of  Cuttack,  dated  the  27th  De- 
cember 1880. 
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reported  it  to  be  a  false  charge,  and  the  Magistrate  thereupon  sanctioned  the  tSSi. 
prosecmion  of  Shibo  Behara  under  s.  211  of  the  Penal  Code.    Previously  to 

this  order,  however,  Shibo  presented  a  petition  to  the  Magistrate,  asking  for  ^•''■■»» 

a  judicial  enquiry;  but  this  petition  does  not  appear  to  have  been  disposed  of.  ^* 

The  case  under  s.  2 1 1  was  sent  to  a  Deputy  Magistrate,  who  committed  the  Shibo 

accused  for  trial.    Before  the  Sessions  Judge,  the  accused  pleaded  not  guilty,  Bihara» 

and  objected  to  being  tried,  on  the  ground  that  he  had  been  prejudiced  by  the  (SCtl.  584^ 
refusal  to  grant  judicial  inquiry  he  asked  for. 

The  Sessions  Judge,  being  of  opinion  that  the  objection  was  a  good  one, 
and  that  the  commitment  should  be  therefore  quashed,  referred  the  case  to  the 
High  Court  under  s.  296  of  the  Criminal  Procedure  Code,  in  his  reference  cit- 
ing the  following  cases : — In  the  matter  of  Gour  Mohan  Sing^  In  the  matter 
0/ Bishoo  Barik?  Ashrof  Ail  v.  The  Empress?  Nusibunnissa  Bihee  v.  Sheikh 
Erad  Ali?  Sheikh  Erad  Ail  v.  Nusibunnissa  Bihee?  and  Government  v. 
Karimdad.^ 

The  following  were  the  opinions  of  the  High  Court : — 

MiTTSR,  J. —  Whether  the  Judge  was  right  or  not  in  postponing  the  trial 
after  it  had  once  begun,  I  think  this  Court  has  the  power  to  quash  an  illegal 
commitment  at  any  stage  of  a  criminal  proceeding. 

In  these  two  cases,  I  am  of  opinion  that  the  commitments  should  be  set 
aside,  on  the  ground  that  the  sanction  for  prosecution  under  s.  2 1 1  was  illegally 
given.  Whatever  might  have  been  said  in  Nusibunnissa  Bibee  v.  Sheikh  Erad 
Ali?  the  later  cases  have  distinctly  laid  it  down  that  a  sanction  for  prosecution 
under  s.  211,  given  without  hearing  all  the  witnesses  whom  a  complainant 
wishes  to  produce  in  Court,  is  illegal.  In  these  cases,  therefore,  the  original 
orders  sanctioning  prosecution  under  s.  211  are  illegal.  That  being  so,  the 
commitments  are  also  illegal.  I  would,  therefore,  set  them  aside  as  recom- 
mended by  the  Judge. 

Maclean,  J. — ^The  principle  involved  in  these  cases  is  the  same  as  that 
involved  in  the  case  of  Chukrodhur  Pati  just  disposed  of ;  and,  as  I  am  of  opi- 
nion that  any  convictions  had  upon  the  trials  under  the  commitments  which  we 
are  asked  to  quash  would  be  set  aside,  I  think  the  simplest  course  is  to  set  aside 
the  proceedings  at  this  stage. 

J8B.  L.  R.,  Ap.,  II. 
«  16  W.  R.,  Cr.,  77- 
M.  L.  R.,  S  Cal.  281. 
<4C.  L.  R.4I3' 

<  Ante,  p.  286. 
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APPELLATE  CRIMINAL. 
Be/ore  Mr.  Justice  MUter  and  Mr.  Justice  Maclean. 
"88i.  In  the  matter  of  the  Petition  op  JAMOONA. 


Jan.  22. 


THE  EMPRESS  z;.  JAM00NA.1 

Penal  Code  (Act  XLV,  of  1860),  s.  2ii^^Making  False  Charge  to  Court  or  Officer 

having  no  Jurisdiction, 

'  It  is  necessary  for  a  conviction  under  s.  21 1  of  the  Penal  Code  that  the  false  charge 
should  have  been  made  to  a  Court  or  officer  having  jurisdiction  to  investigate  and  send 
it  ap  for  trial. 

The  accused,  Jamoona,  was  charged,  under  s.  211  of  the  Penal  Code, 
mth  having  made  a  false  charge  of  rape  against  one  Sheikh  Ahmed,  with  m* 
tent  to  injure  him,  before  Captain  Simpson,  the  Station  Staff  Officer  of  the 
Cantonment  of  Dorenda. 

It  was  proved  that  she  did  make  the  charge,  and  it  was  also  proved  that 
the  charge  was  false ;  and  she  was  sentenced  to  one  year's  rigorous  imprison- 
ment. 

The  prisoner  appealed  to  the  High  Court. 

The  judgment  of  the  Court  {Mitier  and  Maclean,  JJ.)  waa  deUveved  by 

MiTTER,  J. — ^This  case  came  before  one  of  the  Judges  of  the  present  Bench 
in  the  vacation,  and  it  occurred  to  him  that  no  charge  was  made  to  any  one 
competent  to  ad  upon  it.  Enquiries  were,  therefore^  made  as  to  the  powers 
(magisterial  or  police)  of  the  Station  Staff  Officer. 

From  the  papers  within  it  will  be  seen  that  he  has  no  such  powers. 

The  appellant  appeared  before  Captain  Simpson,  Adjutant,  i  xth  M.  N.  I., 
and  Station  Staff  Officer,  and  charged  a  non-commissioned  officer  with  rapQ. 
There  was  an  enquiry,  and,  the  charge  being  found  to  be  false  by  the  military 
authorities,  the  Commanding  Officer  caused  the  appellant  to  be  prosecuted 
before  the  criminal  authorities  under  s.  21 1.  She  was  committed  for  trial,  and 
convicted  by  the  Judicial  Commissioner  under  that  section. 

We  are  of  opinion  that  the  appellant  neither  instituted,  nor  caused  to  be 
instituted,  a  criminal  proceeding.  She,  no  doubt,  charged  the  non-commission- 
ed officer  with  an  offence ;  but  the  Station  Staff  Officer  having  neither  magis- 
terial nor  police  powers,  as  we  are  informed,  it  seems  to  us  that  s.  211  will  not 
apply.  We  do  not  think  it  is  unduly  refining  the  words  of  the  section  to  say  that 
the  false  charge  must  be  made  to  a  Court  or  to  an  officer  who  has  powers  to  in- 
vestigate and  send  up  for  trial. 

We,  therefore,  set  aside  the  conviction,  and  direct  the  appellant's  discharge. 

Conviction  set  aside. 

»  Criminal  Appeal,  No.  735  of  1880,  against  the  order  of  H.  L,  Oliphant,  Esq.,  Judi- 
cial Commissioner  of  Chota  Nagpore,  dat^  the  i8th  September  1880. 
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CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  Mitter  and  Mr.  Justict  Maclean, 

THE  EMPRESS  v.  NOBOCOOMAR  PAL.1  1881. 

Bengal  Excise  Act  (Bcng.  Act  VIL  ofi8y8)t  s»  $7--^aU  by  Licensed  Vendor  contrary 

to  Terms  of  his  License,  5  Cal.  6»i. 

S.  53  o£  the  Bengal  Excise  Act  does  not  apply  to  salea  by  a  licensed  vendor  contiacy 
to  the  terras  of  his  license.  That  section  provides  for  a  breach  of  the  condition  of  a  license 
not  covered  by  the  second  clause  of  s,  59  of  the  Act. 

NoBOCooHAR  Pal  was  sammarily  tried  before  the  Magistrate  of  Howmb, 
on  a  charge  of  having  sold  imported  liquor  by  the  bottIe>  without  a  license  em- 
powering him  to  do  so»  and  having,  therefore,  committed  an  offence  under  s. 
S3  of  the  Bengal  Excise  Act  (Beng.  Act  VIL  of  1&7&).  At  the  time  of  the  air 
leged  offence,  the  accused  held  a  license  (undei  Form  44  of  tho^e  prescribed 
Qoder  the  Act  by  the  Board  of  Revenue)  empowering  him  to  sell  only  imported 
liqoor,  and  that  only  by  the  glass,  to  be  drunk  only  on  the  premises  licensed, 
and  not  to  be  removed  from  them  before  consumption.  The  offence  imputed 
to  him  was,  that  be  sold  imported  liquor  on  several  Qccsisions  by  the  bottle,  de* 
livering  it  to  his  customers  at  their  own  residences. 

He  was  found  guilty  under  s.  53  of  the  above  Act,  and  sentenoed  by  the 
Magistrate  to  pay  a  fine  of  Rs.  200,  and  to  rigorous  imprisonment  in  defaolt  of 
payment.  An  application  was  made  to  the  Sessions  Judge,  who  considered  the 
coQvictioa  illegal,  and  referred  the  case  to  the  High  Court  under  s.  396  of  the 
Ciimiaal  Procedure  Code. 

The  judgment  of  the  Court  {Mitter  and  MacUafiy  JJ.)  was  delivered  by 
Mitter,  J. — The  Magistrate  of  Howrah  having  convicted  the  pfitstioner, 
Nobocoomar  Pal,  of  an  offence  under  s.  53,  Beng.  Act  VU,  of  1878  (the  Bengal 
Excise  Act),  and  sentenced  him  to  a  fine  of  Rs.  200,  and  rigorous  imprisonment 
in  default  of  payment,  an  application  was  made  to  the  Judge  of  Hooghly,  in  order 
that  the  proceedings  might  be  referred  to  this  Court  under  s.  296,  Ciiminal  Pro* 
cedore  Code. 

In  his  application,  Nobocoomar  Pal  raised  two  objections  to  his  convictiont 
aAd  sentence — ^first^  that  he  held  a  retail  license  for  sale  of  spirits,  and  could  not; 
therefore,  be  convicted  under  s.  53  of  the  Act ;  second,  that  he  was  not  liable^ 
to  rigorous  imprisonment  in  default  of  payment  of  the  fine. 

The  Judge  has  referred  the  case  to  this  Court,  and  his  opinion  is,  that  sw 
59,  and  not  s.  53,  of  the  Act  applies.  He  brings  to  notice  certabti  ialormalkieft 
in  the  (troceedio^pf  the  Magistrate,  and  recommends  that  the  proceedings  may 
be  set  aside,  or  Uie  fine  reduced  to  Rs.  50. 

We  have  carefully  considered  the  papers  sent  up  to  us,  and  have  come  to 
the  conclusion  that  s.  53  of  the  Act  does  not  apply  to  this  case.  It  is  not  dis- 
puted that  Nobocoomar  Pal  held  a  license  for  retail-sale  of  imported  spirituous 
and  fermented  liquors,  which  is  one  of  the  two  classes  of  licenses  to  which  the 
Act  refers.  The  license,  however  (No.  49 — ^4a),  restricts  him  to  sale  by  theglass, 
and  art.  vi.  of  the  license  confines  the  sale  to  his  shop,  and  directs  that  the  spirits, 
Ac,  shall  be  drunk  on  the  premises.    The  Magistrate  thinks  that,  because 

>  Crimioal  Reference,  Nos.  3  and  6  of  1881,  from  the  order  of  %  P.  Grant,  Esq.,  Ses- 
sions Judge  of  Hooghly,  dated  the  6th  January  1881. 
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1881.  Nobocoomar  had  not  a  simple  Retail  Vend  License  (Form  4b)^  and  because 
he  sold  liquor  by  the  bottle  for  consumption  off  the  premises,  he  was  justified 
in  convicting  him  under  s.  53. 

Nobocoomar  ^^  concur  with  the  Judge  in  his  view  that  s.  53  does  not  apply  to  sales  by 

p  a  licensed  vendor  contrary  to  the  terms  of  his  license.    This  seems  to  follow 

'  from  a  consideration  of  s.  60  with  s.  53.  If  s.  53  were  to  be  applied  to  wholesale 
sales  by  a  retail-licensed  vendor,  a  fine  of  Rs.  500  might  be  imposed,  whereas, 
by  s.  60,  the  maximum  fine  is  Rs.  200  for  that  offence.  S.  60  would  be  re- 
dundant if  the  construction  put  by  the  Magistrate  upon  s.  53  is  correct,  where- 
as it  is,  upon  the  construction  we  put  upon  it,  quite  consistent  with  the  previous 
section,  and  provides  for  a  breach  of  the  conditions  of  a  license  not  covered  by 
the  second  clause  of  s.  59. 

As  has  been  said  already,  Nobocoomar  held  a  license  for  retail-sale.  An 
ordinary  retail  licensee  might  sell  up  to  twelve  quart  bottles ;  but,  under  its 
powers,  under  s.  28,  the  Board  of  Revenue  has  regulated  the  conditions  of  Nobo- 
coomar's  license,  and  limited  him  to  selling  by  the  glass,  with  a  condition  that 
the  liquor  shall  be  drunk  in  his  shop.  The  information  laid  against  him  was, 
that  he  had,  on  seven  dates,  in  April,  May,  and  July  1880,  sold  liquor  by  the 
bottle  without  a  bottle-license.  This  seems  to  be  another  modification  of  the 
ordinary  retail-license. 

The  proceedings  before  the  Magistrate  were  held  under  Ch.  XVIII.  of  the 
Criminal  Procedure  Code.  It  is  therefore  difficult  to  say  whether  there  was 
legal  evidence  for  any  conviction.  In  his  summary  and  reasons,  the  Magis- 
trate alludes  to  account-books,  orders,  and  bills,  as  satisfying  him  that  the  of- 
fence was  committed.  It  would  have  been  better  if  the  Magistrate  had  summed 
up  the  evidence  by  which  the  orders  and  bills  were  proved,  for  their  mere  pro- 
duction is  no  evidence.  Two  of  the  orders  refer  to  lemonade,  and  we  are  not 
aware  that  this  is  an  excisable  article. 

We  are  unable  to  say  for  what  offence  the  prisoner  really  was  tried.  The 
complainant  was  not  examined  as  required  by  s.  144  of  the  Procedure  Code, 
and  it  is  certain  that  the  seven  offences  mentioned  in  the  information  could  not 
be  dealt  with  in  one  trial,  vide  s.  453,  Procedure  Code.  The  omission  to  re- 
cord the  date  of  the  commission  of  the  offence  in  the  register,  as  required  by 
s.  229,  Procedure  Code,  is  therefore  a  material  error,  and  the  whole  case  shows 
the  necessity  of  recording  the  few  particulars  required  by  law  in  trials  under 
Ch.  XVIII. 

As  we  are  unable,  on  the  record  as  it  stands,  to  say  that  any  offence  has 
been  made  out  for  which  the  petitioner  ought  to  have  been  convicted,  we  must 
set  aside  the  conviction  under  s.  53,  Beng.  Aft  VII.,  1878. 

Conviction  set  aside. 
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APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Cunningham  and  Mr.  Justice  Prinsep. 
In  the  matter  of  the  Petition  of  SHUMSHER  KHAN.  «88i. 

THE  EMPRESS  v.  SHUMSHER  KHAN.i 


Feb.  7. 


6Cal.634. 


Criminal  Procedure  Code  (X.  of  1872)^  s.  36 — Confirmation  of  Sentence  by 

Sessions  Judge. 

S.  36  of  the  Criminal  Procedure  Code,  as  regards  the  necessity  for  confirmation  of  the 
sentence  by  the  Sessions  Judge,  refers  to  cases  in  which  the  sentence  of  imprisonment  is 
a  sentence  of  upwards  of  three  years,  without  including  any  additional  sentence  as  to  fine 
or  whipping. 

The  accused,  who  was  a  head-constable,  was  charged  with  having  received 
a  bribe.  Th^  trial  was  held  under  the  special  powers  conferred  by  s.  36  of  the 
Criminal  Procedure  Code ;  and  he  was  found  guilty  of  an  offence  under  s.  161 
of  the  Penal  Code,  and  was  sentenced  to  rigorous  imprisonment  for  three  years, 
and  to  pay  a  fine  of  Rs.  1,000,  or,  in  default,  to  suffer  rigorous  imprisonment 
for  a  further  period  of  six  months. 

The  accused  appealed  to  the  High  Court. 

Baboo  Rashhehary  Ghose  and  Baboo  Saroda  Prosonno  Roy  for  the  ap- 
pellant. 

The  judgment  of  the  Court  {Cunningham  and  Prinsepy  ]].)  was  delivered 

by 

Cunningham,  J. — We  think  that  the  appeal  must  be  dismissed,  on  the 
ground  that  there  is  no  sufficient  reason  shown  for  calling  in  question  the  deli- 
berate conclusion  at  which  the  Magistrate  has  arrived. 

With  regard  to  the  point  that  the  sentence  required  the  confirmation  of  the 
Sessions  Judge,  we  think  that  the  words  of  s.  36  of  the  Code  of  Criminal  Pro- 
cedure must  be  construed  to  refer  to  cases  in  which  the  sentence  of  imprison- 
ment is  a  sentence  of  upwards  of  three  years,  and  to  leave  aside  any  sentence 
the  Magistrate  may  pass  as  to  fine  or  whipping. 

We,  therefore,  think  that  it  is  unnecessary  for  the  sentence  in  this  case  to 
be  confirmed  by  the  Sessions  Judge. 

The  appeal  is  dismissed. 

Appeal  dismissed. 

Before  Mr.  Justice  Mitter  and  Mr.  Justice  Maclean, 
In  the  matter  of  the  Petition  of  JANOKINATH  GUPTA.  issi. 

THE  EMPRESS  v.  JANOKINATH  GUPTA.«  Jan.  27. 

Police  A&  (V.  of  186 1  J,  s.  2g — Overstaying  Leave  without  Permission.  ^' 

The  failure  of  a  police-constable  to  resume  his  duty  on  the  expiration  of  his  leave 
does  not  constitute  an  offence  under  s.  29,  A6t  V.  of  1861. 

The  accused,  a  police-constable,  obtained  leave  of  absence  from  his  duties, 
which  had  expired  on  the  15th  October  1880.    He  obtained  no  extension  of 


I  Criminal  Appeal,  No.  759  of  1880,  against  the  order  of  A,  C.  Campbell,  Esq.,  Deputy 
Commissioner  of  Goalpara,  dated  the  30th  September  1880. 

*  Motion,  No.  9  of  1881,  against  the  order  of  C.  S.  Buckland  Esq.,  Magistrate  of 
Howrab,  dated  the  17th  December  1880. 
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1881.        leave,  but  did  not  return  to  resume  his  duties  until  the  middle  of  December. 
^— —  He  was  then  charged  with  having  committed  an  offence  under  s.  29,  Aft  V.  of 
INTHB       1 86 1,  by  having  overstayed  his  leave  without  permission,  and,  being  found 
MATTER  OF    guilty,  was  sentenced  to  two  months'  rigorous  imprisonment 

THR  PETITION 

He  petitioned  the  High  Court  against  this  conviction  and  sentence. 
NATH  Gupta,         Baboo  Baikant  Nath  Doss  for  the  petitioner. 
6  Cal.  625.  The  judgment  of  the  Court  {Mitter  and  Maclean,  JJ.)  was  delivered  by 

MiTTER,  J. — ^The  petitioner,  a  constable,  obtained  a  month's  leave,  but  fail- 
ed to  join  his  post  at  the  expiration  of  that  time.  For  this  omission  on  his  part, 
lie  has  been  committed  under  s.  29,  Aft  V.  of  i86i»  and  sentenced  to  two 
months'  rigorous  imprisonment. 

We  think  the  conviction  is  bad,  because  his  failure  to  resume  his  duty  on 
the  expiration  of  the  leave  does  not,  in  our  opinion,  constitute  an  offence  under 
the  aforesaid  section. 

The  conviction  is  therefore  set  aside. 

Conviction  set  aside. 


CRIMINAL  REFERENCE. 

Be/ore  Sir  Richard  Garth,  A7.,  Chief  Justice,  Mr,  Justice  Mitter,  and  Mr, 

Justice  Maclean, 

1881.  THE  EMPRESS  t^.  M.  J.  VYAPOORY  MOODELIAR.1 

Feb  o         Evidence,  AdmissibilHy  of-^Receiving  illegal  gratification — Penal  Code  (Act  XL  V, 
'^*  of  1860J,  ss,  161 1 16$ — Evidence  of  subsequent  t  but  unconnected,  receipt,  shoW' 

6  Cal.  655.  tng footing  on  which  parties  stood — Evidence  Act  (I,  of  18^2),  ss,  5 — 13  &  14, 

The  accused  was  charged  with  having  received^illegal  gratifications  from  C.  and  Co. 
on  three  specific  occasions  in  1876.  In  1876,  1877,  and  1878,  C.  and  Co.  were  doing  busi- 
ness as  commissariat  contractors,  and  the  accuseid  was  the  manager  of  the  Commissariat 
office.  Meld  that  evidence  of  similar,  but  unconnected,  instances  of  receiving  illegal  grati* 
iications  from  C.  and  Co.  in  1877  and  1878  was  not  admissible  against  him  under  ss.  5  to 
13  of  the  Evidence  Aft. 

Held  per  Garth,  C.J.  (Maclean,  J.,  concurring),  the  evidence  was  not  admissible  under 

8.  14. 

Per  Garth,  C.J. — S.  14  applies  to  cases  where  a  particular  9&  is  more  or  leas  criminal 
or  culpable  according  to  the  state  of  mind  or  feeling  01  the  person  who  does  it ;  not  to  cases 
wher^  the  question  of  euilt  or  innocence  depends  upon  actual  facts,  and  not  upon  the  state 
of  a  man's  mind  or  feeling. 

Per  MiTTBR,  J.-^If  the  receipt  of  the  illegal  gratifications  mentioned  in  the  charge  be 
considered  proved  by  other  evidence,  and  if  it  were  necessary  to  ascertain  whether  the  ac- 
cused received  them  as  a  motive  for  showing  favour  in  the  exercise  of  his  official  functions, 
the  allegttl  transactions  of  1877  and  1878  would  be  relevant  under  s.  14,  but  they  would 
not  be  relevant  to  establish  the  faft  of  payments  in  1876. 

This  was  a  reference  to  the  High  Court  on  a  difference  of  opinion  between 
two  Judges  sitting  as  the  Special  Court  of  British  Burma. 

The  case  referred  was  as  follows  : 

**  The  accused  was  charged  under  s.  161  of  the  Penal  Code  with  receiving 
Illegal  gratifications,  on  three  distinct  occasions,  at  Tonghoo,  in  the  year  1870, 

*  Criminal  Reference,  No.  i  of  1880,  and  letter  No.  8-1,  from  R.  J.  Crosihwaite,  Esq^ 
and  C.  F.  Egerton  Allen,  Esq,,  Judges  of  the  Special  Court  of  British  Burma,  dated  t2th 
November  1880. 
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from  the  firm  of  Cohen  and  Co. ;  and  there  were  also  three  counts  charging  him        1881. 
under  s.  165  of  the  Penal  Code  with  reference  to  the  same  sums.     He  was  tried 
before  the  Additional  Recorder  and  a  jury,  and  acquitted  by  a  majority  of  the 
jury  on  all  the  charges ;  and  the  Additional  Recorder,  dissenting  from  the  opi- 


Empress 

nion  of  the  majority,  referred  the  case  to  the  Special  Court  under  s.  263  of  the        ^'  J* 
Criminal  Procedure  Code.  Vyapoory 

"  At  the  trial,  evidence  was  admitted  of  similar,  but  unconnected,  receipts  W<>^°""ar, 
of  illegal  gratifications  by  the  accused  from  the  same  firm  of  Cohen  and  Co.    ^  ^^*  ^55- 
during  the  years  1877  and  1878  at  Thayetmyo.    At  both  places,  and  in  the 
three  years,  1876,  1877,  and  1878,  the  firm  of  Cohen  and  Co.  were  doing  busi- 
ness as  commissariat  contractors,  and  the  accused  was  the  manager  of  the  Com- 
missariat office,  first  at  Tonghoo,  then  at  Thayetmyo. 

"  The  Officiating  Judicial  Commissioner,  at  the  hearing  before  the  Special 
Court,  was  of  opinion  that  the  evidence  as  to  the  similar,  but  unconnected,  re- 
ceipts of  illegal  gratifications  at  Thayetmyo  during  the  years  1877  and  1878 
was  not  admissible  to  prove  the  specific  charges  relating  to  the  year  1876,  and, 
therefore,  thought  that  the  verdift  of  the  majority  of  the  jury,  acquitting  the  ac- 
cused, should  not  be  interfered  with.  The  Additional  Recorder  was  of  opinion 
that  that  evidence  was  admissible,  and  that  the  verdict  of  the  majority  of  the 
jury  should  be  reversed. 

"  The  Officiating  Judges,  therefore,  being  unable  to  agree  in  a  judgment, 
referred  the  case  under  s.  80  of  the  Burma  Courts'  Ad  (XvII.  of  1875)  to  the 
High  Court  of  Judicature  at  Fort  William. 

"  The  point  as  to  which  the  Officiating  Judges  differ  is  as  follows : 

"  Whether,  in  trying  the  three  specific  charges  of  receiving  illegal  gratifi- 
cations from  the  firm  of  Cohen  and  Co.  at  Tonghoo  in  1876,  evidence  of  similar, 
but  unconnected,  instances  of  receiving  illegal  gratifications  from  the  same  firm 
at  Thayetmyo,  in  the  years  1877  and  1878,  is  admissible. " 

The  Standing  Counsel  (Mr.  Phillips)  for  the  Crown  contended  that  the 
evidence  was  admissible.  The  footing  on  which  these  sums  were  received  may 
have  remained  unchanged  during  the  years  1876,  1877,  and  1878.  It  now 
appears  that,  in  1878,  the  footing  on  which  the  money  was  received  from  the 
firm  of  Cohen  and  Co.  by  the  prisoner  was  such  that  the  receipt  of  the  sums  was 
with  a  corrupt  motive ;  if  they  were  on  the  same  footing  in  1876,  it  would  go  to 
show  the  prisoner's  guilt ;  then  it  is  submitted  that  the  evidence  is  admissible. 
[Garth,  C.J. — Could  you  give  evidence  to  show  what  happened  even  at  a  longer 
interval,  say  ten  years  ?  ]  Yes,  I  submit  so.  The  subsequent  conduct  of  the 
parties  can  be  looked  at  to  show  on  what  footing  Cohen  and  Co.  and  the  prisoner 
were.  The  longer,  the  interval,  the  less  would  be  the  probability  of  the  footing 
having  remained  the  same,  and  therefore  of  the  evidence  being  conclusive,  but 
it  would  be  admissible.  [Garth,  C.J. — Does  it  not  depend  on  intention?  Is 
there  any  question  of  intention  here  ?j  Yes,  it  is  submitted  there  is ;  see  s.  161, 
Penal  Code.  [Garth,  C.J. — Suppose  a  man  charged  with  theft  in  1876 :  the 
fact  of  his  having  stolen  something  in  1877,  a  year  afterwards,  would  be  no  evi- 
dence of  the  former  crime.]  In  that  case  there  would  be  no  constant  element : 
here  we  have  the  parties  possibly  in  the  same  relation  to  one  another,  and  on  the 
same  footing,  subject  to  alteration  of  place  and  detail,  which  would  be  immate- 
rial. The  evidence  cannot  be  said  to  be  absolutely  irrelevant.  Proof  of  sub-  . 
sequent  utterance  of  coin  or  notes  is  admissible ;  see  Taylor  on  Evidence,  7th 
^<1'9  i  3459  though  possibly  not  if  the  notes  or  coin  were  of  a  different  descrip- 

I.  L.  R.,  Cal.  39. 
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t8»i.        tion — Id.,  note  i.   Thus,  in  Rex  v.  SmiW  and  Rex  v.  Taverner?  the  evidence 
was  held  inadmissible  on  that  account.   So  in  Rex  v  Harris.^  Here  the  foot- 


Empress      jjjg  ^g^  probably  the  same ;  therefore,  evidence  of  subsequent  illegal  receipt  of 

"•      .    money  is  admissible.     Suppose  the  footing  an  innocent  one.     Might  not  a  pri- 

^*  J*        soner  give  evidence  of  the  footing  on  which  he  stood  with  another  person  to 

VvAPooRY    show  he  was  innocent  ?  Why  can  evidence  not  be  admitted  of  the  subsequent 
MooDELiAK,  footing  to  prove  his  guilt  ?  The  basis  would  be  the  same — viz.y  that  the  footing 

€  Gal.  655.  remained  identical.  The  question  here  is,  not  whether  the  evidence  is  suffi- 
cient to  convict,  but  whether  it  is  absolutely  inadmissible?  In  the  case  of  Boddy 
v.  Boddy  and  Grover^^  evidence  of  acts  of  adultery  subsequent  to  the  date  of 
the  last  aft  charged  was  held  to  be  admissible  for  the  purpose  of  showing  the 
character  and  quality  of  previous  afts  of  improper  familiarity.  In  the  present 
case,  what  we  want  to  show  is  the  quality  and  character  of  these  acts  of  receiv- 
ing money.  We  have  not  a  series  of  isolated  acts,  but  afts  which  must  have 
been  done  on  some  footing,  which  may  have  remained  the  same  throughout. 
[Garth,  C.J. — The  evidence  shows  that  the  arrangement  was  changed  in  1877.] 
There  is  evidence  here  to  show  that  there  was  a  previous  agreement  for  a  monthly 
sum,  but  the  purpose  is  not  stated.  Now,  in  1877,  the  purpose  appears :  may 
evidence  not  be  given  to  connect  them  t  They  are  probably  parts  of  a  conti- 
nuous transaction.  Under  the  Evidence  Act,  s.  6,  this  evidence  would  be  ad- 
missible. It  would  be  for  a  jury  to  say  if  the  acts  were  done  on  the  same  foot- 
ing, and  if  this  evidence  is  excluded,  the  jury  would  be  prevented  entirely  from 
finding  out  what  the  footing  was  on  which  the  parties  were  in  1876,  so  as  to  see 
if  the  footing  was  the  same.  Ss.  8, 9,  14,  and  15  of  the  Evidence  Act  were  also 
referred  to,  and  it  was  contended  the  evidence  was  relevant  also  under  those 
sections. 

Cur,  adv,  vult, 
'     The  following  judgments  were  delivered  : — 

Garth,  C.J.  (Maclean,  J.,  concurring). — ^The  prisoner  in  this  case  was 
tried  before  the  Special  Court  at  Rangoon  upon  three  charges  for  receiving 
money  illegally  as  a  public  servant,  contrary  to  the  provisions  of  ss.  161  and  165 
of  the  Indian  Penal  Code. 

The  transactions  upon  which  the  charges  were  based  are  all  said  to  have 
occurred  in  the  year  1876,  and  the  nature  of  them  was,  that  the  prisoner,  being 
then  the  managing  clerk  in  the  Commissariat  office  of  Tonghoo,  where  Messrs. 
Cohen  Brothers  carried  on  business  as  Commissariat  contractors,  accepted  cer- 
tain remuneration  from  Messrs.  Cohen  for  services,  which  he  is  said  to  have 
rendered  them  in  his  official  capacity. 

The  case  for  the  prosecution  was  that  these  services  were  rendered,  and 
the  remuneration  received,  by  the  prisoner  under  some  arrangement  which 
existed  between  the  parties  in  the  year  1876,  but  which  came  to  an  end  in 
January  1877. 

In  the  year  1877,  the  prisoner  was  transferred  to  the  Commissariat  office 
at  Thayetmyo ;  and  it  was  alleged  by  the  prosecution  that  in  that  year  Messrs. 
Cohen,  who  also  carried  on  business  as  Commissariat  contractors  at  the  latter 
place,  made  a  similar  arrangement  there  with  the  prisoner,  and  that  certain 
sums  were  given  to  him  as  remuneration  in  that  year  for  similar  services. 

Upon  the  trial  evidence  was  adduced  on  the  part  of  the  prosecution  to 
show  the  receipt  of  these  sums,  and  the  existence  of  this  arrangement  in  1877. 


»  4C.&P.411.  »  7C.&P.429. 

»  Id.,  413  note.  <  30  L.  J.  P.  &  M. 
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Bat  the  learned  Judges'in  the  Special  Court  differed  in  opinion  as  to  whether        iBSr. 
the  evidence  was  admissible,  and  therefore,  under  s.  80  of  the  Burma  Courts'  * 
Act,  ihey  have  referred  the  question  to  us  in  the  following  terms  (reads  the  point 
re/erred). 

It  has  been  contended  by  Mr.  Phillips  for  the  Crown  that  the  evidence        ^*  J- 
was  admissible  under  some  one  or  more  of  the  sections  from  5  to  14  of  the    Vyafooey 
Evidence  Act,  as  showing  the  illegal  nature  of  the  transactions  between  Messrs.  MoooBUARt 
Cohen  and  the  prisoner  in  1877,  and  the  probability  that,  if  sums  were  received    6  CU.  €55. 
by  the  prisoner  from  them  for  an  illegal  consideration  in  that  year,  the  sums 
which  were  received  from  them  by  the  prisoner  in  the  previous  year  were  also 
for  an  illegal  consideration. 

I  beUeve  that  we  are  all  agreed  that  this  evidence  was  not  admissible  un- 
der any  of  the  sections  from  5  to  13  of  the  Evidence  Act ;  but  my  brother 
Mitter  is  of  opinion  that  it  might  be  admissible  under  s.  14  upon  the  grounds 
stated  in  his  judgment. 

After  carefully  considering  this  point,  and  the  authorities  to  which  our 
attention  was  called  by  Mr.  Phillips,  I  have  come  to  the  conclusion  that  the 
evidence  was  not  admissible. 

S.  14  seems  to  me  to  apply  to  that  class  of  cases  which  is  discussed  in  Tay- 
lor on  Evidence,  6th  ed.,  ss.  318  to  322 — ^that  is  to  say,  cases  where  a  particu- 
lar act  is  more  or  less  criminal  or  culpable,  according  to  the  state  of  mind  or 
feeling  x>i  the  person  who  does  it;  as  for  instance,  in  actions  of  slander  or  false 
imprisonment,  or  malicious  prosecution,  where  malice  is  one  of  the  main  in- 
gredients in  the  wrong  which  is  charged,  evidence  is  admissible  to  show  that 
the  defendant  was  actuated  by  spite  or  enmity  against  the  plaintiff ;  or  again» 
on  a  charge  of  uttering  counterfeit  coin,  evidence  is  admissible  to  show  that  the 
prisoner  knew  the  coin  to  be  counterfeit,  because  he  had  other  similar  coin  in 
his  possession,  or  had  passed  such  coin  before  or  after  the  particular  occasion 
which  formed  the  subject  of  the  charge.  The  illustrations  to  s.  14,  as  well  as 
the  authorities  cited  in  Taylor,  show,  with  suflficient  clearness,  the  sort  of  cases 
in  which  this  evidence  is  receivable. 

But  I  think  we  must  be  very  careful  not  to  extend  the  operation  of  the 
section  to  other  cases,  where  the  question  of  guilt  or  innocence  depends  upon 
actual  /acts,  and  not  upon  the  state  of  a  man*s  mind  or  feeling.  We  have  no 
right  to  prove  that  a  man  committed  theft  or  any  other  crime  on  one  occasion 
by  shewing  that  he  committed  similar  crimes  on  other  occasions. 

Suppose,  for  example,  that  usury  was  a  crime  by  the  law  of  this  country, 
and  that  a  prisoner  was  charged  with  having  taken  usurious  interest  from  A 
B  in  a  transaction  which  occurred  in  1870.  It  seems  quite  clear  to  me  that, 
for  the  purpose  of  proving  the  nature  of  this  transaction  in  1870,  evidence  could 
not  be  given  of  some  other  usurious  transaction  having  taken  place  between 
the  same  parties  in  1871.  The  question  in  such  a  case  would  be,  not  whether 
the  prisoner  had  a  mind  prone  to  the  commission  of  usury,  or  whether  he  was 
in  the  habit  of  making  usurious  contracts,  but  whether,  in  the  particular  instance, 
the  prisoner  had,  in  point  of  fact,  been  guilty  of  usury. 

Now,  as  I  understand,  the  argument  for  the  Crown  in  the  present  case 
amounts  to  this.  In  the  year  1876,  Messrs.  Cohen  were  Commissariat  con- 
tractors at  Tonghoo,  and  the  prisoner  was  the  managing  clerk  in  the  Commis- 
sariat. In  the  year  1877,  these  parties  were  employed  respectively  in  the  same 
way  at  Thayetmyo.  In  the  year  1876,  the  prisoner  is  charged  with  receiving 
certain  sums  of  money  as  bribes  from  Messrs.  Cohen  for  showing  them  some 
favour  in  his  official  capacity,  and  he  is  proved  to  have  actually  received  those 
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sums.  Under  these  circumstances,  Mr.  Phillips  argues  that  evidence  is  admis- 
'  sible  that,  in  the  year  1 877,  he  received  other  sums  from  Messrs.  Cohen  as  bribes, 
in  order  to  prove  that  the  sums  which  he  received  in  1876,  he  also  received  as 
bribes.  But  it  seems  to  me  that  the  question,  whether  he  took  the  sums  in  1876 
as  bribes  for  doing  a  favour  to  Messrs.  Cohen,  is,  in  each  case,  purely  a  question 
of  fact.    It  is  not,  as  it  seems  to  me,  a  matter  of  intention,  or  feeling,  or  know- 
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MooDBLiAR,  ledge ;  and  I  think  that  in  such  a  case  evidence  is  no  more  admissible  to  show 
6.Cal.  655.     that  he  took  bribes  from  Messrs.  Cohen  in  1877, than  it  would  be  to  show  that  he 

stole  some  of  the  Government  money  in  1876,  because  he  afterwards  stole  some 

in  1877. 

I  would,  therefore,  answer  the  question  referred  to  us  by  saying  that,  in  my 

opinion,  the  evidence  is  not  admissible. 

MiTTER,  J. — The  facts  of  the  case  in  which  this  reference  has  been  made 
are  briefly  these  : — 

The  accused  was  committed  for  trial  on  twelve  separate  charges  of  receiv- 
ing illegal  gratification,  as  a  public  servant,  under  ss.  161  and  165,  the  receipt 
of  these  several  sums  of  money  extending  over  a  space  of  three  years,  1 876, 1877, 
and  1878. 

At  the  trial  the  prosecution  elected  to  proceed  on  three  charges.  The 
transactions  out  of  which  they  are  alleged  to  have  arisen  all  happened  in  the 
year  1876.  The  accused  was  the  managing  clerk  in  the  Commissariat  office 
at  Tonghoo  in  the  year  1876,  where  the  Cohens  transacted  business  as  Commis- 
sariat contractors.  The  evidence  for  the  prosecution  is,  that  there  was  an 
understanding  between  the  Cohens  and  the  accused,  under  which  hef  had  agreed 
for  certain  remuneration  to  show  to  them  certain  favour  in  the  exercise  of  his 
official  functions ;  that  this  agreement  came  to  an  end  in  January  1877,  when 
the  accused  was  transferred  to  the  Commissariat  office  at  Thayetmyo ;  that  in 
the  month  of  June  of  that  yeat  the  Cohens,  who  also  transacted  business  as 
Commissariat  contractors  at  the  latter  place,  entered  into  a  similar  agreement 
with  the  accused,  and  the  evidence  of  payments  of  money  to  him  in  1877  and 
1878  at  Thayetmyo,  under  the  last-mentioned  agreement,  was  adduced  in  the 
course  of  the  trial.  The  question  of  law  that  has  been  referred  to  us  is  as 
follows  (reads  the  point  re/erred). 

I  am  of  opinion  that  receipt  of  illegal  gratification  in  the  years  1877  and 
1878  at  Thayetmyo  cannot  be  proved  in  order  to  establish  that  the  accused 
received  the  three  sums  of  money  mentioned  in  the  charges  for  which  he  was 
tried.  The  two  sets  of  transactions  are  not  so  connected  as  would  make  them 
relevant  to  one  another  within  ss.  5  to  13  of  the  Evidence  Act.  S.  6  cannot 
apply,  because  the  payments  of  1877  and  1878  are  not  so  connected  with  the 
facts  in  issue  in  this  case  as  to  form  part  of  the  same  transaction.  The  alleged 
agreement  of  1876,  according  to  the  case  for  the  prosecution,  came  to  an  end 
in  January  1877,  and  the  alleged  payments  in  1877  and  1878  were  said  to  have 
been  made  under  a  different  understanding. 

The  next  section,  under  which  it  was  contended  in  the  lower  Court  that 
the  transactions  in  1877  and  1878  were  relevant,  was  s.  8.  But  it  seems  to  me 
that  it  cannot  be  said  that  they  show  or  constitute  a  motive  or  preparation  for 
the  facts  in  issue.  Neither  can  the  conduct  of  the  accused,  as  shewn  in  the 
alleged  transactions  of  1877  and  1878,  be  said  to  have  been  influenced  by  the 
&cts  in  issue  in  the  sense  in  which  these  words  are  used  in  the  section.  No 
doubt,  a  person  who  commits  a  crime  with  impunity  may  ordinarily  be  found 
more  ready  to  commit  another  crime  of  a  similar  nature,  and  in  that  sense  the 
second  crime  may  be  considered  to  have  been  influenced  to  a  certain  extent  by 
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the  commission  of  the  first  crime.  But  it  seems  to  me  that  that  kind  of  con- 
nection is  not  contemplated  by  this  section.  If  it  did,  then,  where  a  person  is 
charged  with  an  offence,  the  whole  of  the  previous  history  of  his  life  would  be 
relevant,  because  every  event  of  his  life  that  preceded  the  commission  of  the 
crime  may  be  considered  to  have  influenced  it  in  some  way.  But  that  is  not 
the  meaning  of  the  section.    The  influence  referred  to  here  must  be  direct  and 
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obvious;  and  in  this  sense  I  cannot  say  that  the  transactions  of  1877  and  1878  Moodbliar, 
were  in  any  way  influenced  by  the  facts  in  issue.     The  same  observation  will    6  Cal.  655. 
apply  to  the  contention  based  upon  s.  11.     There  also  the  words  **  highly  pro- 
bable "  point  out  that  the  connection  between  the  facts  in  issue,  and  the  col- 
lateral facts  sought  to  be  proved,  must  be  so  mediate  as  to  render  the  co-exist- 
ence of  the  two  highly  probable. 

The  only  other  section  which  it  is  necessary  to  notice  is  s.  14.  Under 
that  section  collateral  facts  specified  therein  can  be  proved  if  the  question 
be  as  to  the  existence  of  any  state  of  mind.  In  this  case,  if  the  receipt  of  the 
several  sums  of  money  mentioned  in  the  charges  be  considered  to  have  been 
proved  to  the  satisfaction  of  the  Court  by  other  evidence,  and  if  it  be  neces- 
sary to  ascertain  whether  the  accused  received  them  as  a  motive  for  showing 
favour  in  the  exercise  of  his  official  functions,  the  alleged  transactions  of  1877 
and  1887  may,  in  that  case,  be  relevant  under  this  section.  But  they  are  not 
relevant  for  the  purpose  of  establishing  theybr/  of  payment  in  the  year  1876. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Cunningham  and  Mr,  Justice  Prinsep, 

In  the  matter  of  the  Petition  of  DEELA  MAHTON  (Petitioner)  v. 
SHEO  DOYAL  KOERI  (Opposite  Party).i 

Evidence — Summoning  witnesses — Refusal  of  a  Magistrate  to  summon  prisoner's 
witnesses — Criminal  Procedure  Code  (Act  X,  of  1872)^  s,  j^g, 

A  Magistrate  is  not  at  liberty  to  refuse  to  summon  a  witness  tendered  by  an  accused 
person,  except  on  the  grounds  specified  in  s.  359  of  the  Criminal  Procedure  Code  ;  and  if 
he  does  refuse,  he  is  bound  to  proceed  under  that  section.  The  fact  that  the  accused  declines 
to  examine  a  witness  is  no  reason  for  refusing  to  summon  him  to  meet  fresh  evidence 
given  subsequent  to  the  defence  being  closed. 

Mr.  i?.  E,  Twidale  appeared  for  the  petitioner  on  this  motion. 

The  facts  of  this  case  appear  sufficiently,  for  the  purposes  of  this  report, 
from  the  judgment  of  the  Court  {Cunningham  and  Prinsep,  JJ.),  which  was  de- 
livered by 

Cunningham,  J. — We  think  that  the  Magistrate  was  not  at  liberty  to  re- 
fuse to  summon  the  witnesses  tendered  by  the  accused,  except  on  the  grounds 
specified  in  s.  359  of  the  Code  of  the  Criminal  Procedure;  and  that,  if  he  did 
refuse  on  those  grounds,  he  ought  to  have  proceeded  under  that  section.  The 
fact  that  the  accused  stated  that  they  did  not  wish  to  examine  those  witnesses 
when  the  case  closed,  was  no  reason  for  refusing  to  summon  them  to  meet  fresh 
evidence  which  had  been  taken  by  the  Magistrate  after  hearing  the  arguments 
on  behalf  of  the  defence.  We  must,  accordingly,  direct  that  the  proceedings  be 
re-commenced  from  that  stage,  and  that  the  Magistrate  do  either  take  the  evi- 
dence, or  record  his  reasons  for  not  doing  so,  and  proceed  as  directed  by  law. 

Case  remanded, 

*  Criminal  Motion,  No.  30  of  1881,  against  the  order  of  E,  Stewart,  Esq.,  Deputy 
Magistrate  of  Barh,  dated  the  22nd  November  1880. 


1881. 
Feb.  28. 

6  Cal.  714. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Mitter  and  Mr,  Justice  Maclean. 

i88x.        In  the  matter  of  the  Petition  of  JUBDUR  KAZI  and  GOLAB  KHAN. 

Feh.  18.  ^^g  EMPRESS  V.  JUBDVR  KAZI  and  GOLAB  KHAN.i 

Practice — Cumulative  sentence — Separate  charges — Criminal  Procedure  Code  (Act 
X.  of  I  By  2)  ^  s.  454t  illus,  (f) — Penal  Code  (Act  XLV,  of  i860)  ^  ss.  14*^^  148^ 
ana  324. 

Under  s.  454  of  the  Criminal  Procedure  Code,  the  collective  punishment  awarded 
under  ss.  147, 148,  and  324  of  the  Penal  Code,  must  not  exceed  that  which  may  be  award- 
ed for  the  graver  offence. 

Qucere. — Whether  separate  convictions  under  ss.  147  and  324  of  the  Penal  Code  are 
legal? 

These  two  appeals  arose  out  of  the  same  trial.  The  prisoners,  Jubdur 
Kazi  and  Golab  Khan,  having  been  members  of  an  unlawful  assembly,  some 
of  whom  were  armed  with  spears  and  shields,  and  some  with  lathees,  which 
took  place  on  the  12th  Kartick  1256,  corresponding  with  the  28th  October  1879, 
and  resulted  in  the  death  of  one  man  named  Guru  Churn,  and  in  severe  injury 
to  another  named  Babul  Chund.  The  prisoners  were  charged,  along  with  others, 
on  several  charges  under  the  Indian  Penal  Code,  but  the  Sessions  Judge,  con- 
curring with  the  assessors,  acquitted  Jubdur  Kazi  of  the  graver  charges  under 
s.  302  and  s.  304,  and  Golab  Khan  of  those  under  s.  324  and  s.  326 ;  but  con- 
victed them  both  under  s.  148,  and  also  under  s.  149,  coupled  with  s.  324,  and 
sentenced  them  each,  under  s.  148,  to  three  years'  rigorous  imprisonment ;  and 
further,  under  s.  149,  coupled  with  s.  324,  to  a  further  term  of  two  years'  rigorous 
imprisonment,  to  commence  on  the  expiry  of  the  former  sentence ;  and  further 
sentenced  the  first  prisoner  Jubdur  Kazi,  under  s.  148,  to  pay  a  fine  of  Rs.  200, 
or  in  default  to  suffer  a  further  term  of  six  months'  rigorous  imprisonment. 
Against  these  sentences  both  the  prisoners  appealed  to  the  High  Court. 

Mr.  Z.  M.  Ghose  and  Baboo  Boido  Nath  Dutt  for  the  appellant,  Jubdur 
Kazi. 

Baboo  Juggodanund  Mookerjee  for  the  Crown. 

No  one  appeared  on  behalf  of  the  other  appellant,  Golab  Khan. 

The  judgment  of  the  Court  {Mitter  and  Maclean^  JJ.)  was  delivered  by 

Mitter,  J. — ^These  appeals  arise  out  of  the  same  trial.  The  appellants 
have  been  convicted  of  being  members  of  an  unlawful  assembly,  in  which  one 
Goni  Churn  received  fatal  injuries,  and  one  Babul  Chund  was  less  severely 
hurt. 

It  seems  that  they  were  acquitted  of  any  offence  as  respects  the  death  of 
Guru  Chum,  the  conviction  being  for  rioting  armed  with  deadly  weapons 
under  s.  148,  and  for  hurt  caused  to  Babul  Chund  under  s.  324,  read  with  s. 
149  of  the  Penal  Code.  The  periods  awarded  being  three  years  under  s.  148, 
and  two  years  under  ss.  149  and  324 

The  learned  counsel  who  appeared  for  Jubdur  Kazi,  appellant  in  No.  J  J, 
confined  himself  to  urging  that  the  sentences  passed  upon  his  client  were  in 
excess  of  what  could  be  passed  according  to  law,  and  that  the  injuries  caused 

1  Criminal  Appeals,  Nos.  32  and  15  of  1881,  against  the  order  of  C.  A.  Kelly,  Esq,, 
Sessions  Judge  of  Furridpore,  dated  the  17th  November  1880. 
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to  Babul  Chimd  by  one  of  the  members  of  the  unlawfal  assembly,  not  found         issi . 
to  be  his  client,  were  not  caused  in  prosecution  of  the  common  object  of  the 


assembly.  Ewprhss 


V. 


The  learned  counseFs  contentions  apply  equally  to  the  case  of  Golab  Khan,  .  .. 

for  whom,  however,  he  did  not  appear.  jubdur    tax 

^^  AND  Golab 

The  first  point  turns  upon  s.  454  of  the  Criminal  Procedure  Code,  which  xhan 
provides  for  collective  punishment,  either  for  one  offence  falling  within  two  ^  ^^  * 
separate  definitions  of  law,  or  for  acts  severally  constituting  more  than  one  of- 
fence, but  collectively  coming  within  one  definition.  In  the  former  case  one 
punishment,  and  in  the  latter  separate  punishments,  may  be  awarded ;  but  in 
the  former  case  it  must  not  exceed  what  can  be  awarded  for  either  offence,  and 
in  the  latter  they  must  not  collectively  amount  to  more  than  could  have  been 
awarded  for  any  one  of  the  several  offences,  or  for  the  combined  offence. 
Illos.  (/"),  which  is  referred  to  by  the  Judge,  shows  that  offences  under  ss.  147, 
324,  152,  may  be  separately  dealt  with. 

In  this  case  the  conviction  is  for  offences  under  ss.  147  and  324,  and  this 
Court  has  held  that  separate  convictions  under  those  sections  are  not  legal :  viie 
the  case  of  Queen  v.  Durzoola.^  There  is,  however,  a  contrary  ruling  in  the 
case  of  Queen  v.  Callachand,^  followed  apparently  in  Empress  v.  Ram  Adhin  ;  * 
but,  whether  there  can  be  separate  convictions  or  not,  it  is  certain  that,  urider 
s.  454,  Criminal  Procedure  Code,  the  collective  punishment  must  not  exceed 
that  which  may  be  given  for  the  graver  offence :  Reg,  v.  Tukaya  bin  Tamana, 

We  shall,  therefore,  reduce*  the  sentences  on  these  appellants  to  three 
years  in  each  case. 

It  IS  not  necessary  to  discuss  the  second  question  raised  in  the  appeal  of 
Jidnhtr  Kazi. 

SenUnce  modifitd. 


APPELLATE  CRIMIl^AL. 

Before  Mr,  Justice  Cunningham  and  Mr,  Justice  Mactean, 

In  the  matter  of  the  Petition  of  MAYADEB  GOSSAML*  issi. 

THE  EMPRESS  v,  MAYADEB  GOSSAML  ^'^'^' 

False  evidence  in  judicial  proceeding — Deposition  of  the  accused  when  admissible  ^* 

as  evidence — Civil  Procedure  Code  (Act  X,  of  iSy^J,  ss,  iy8,  182^  iSj,  and  64^ 
— Evidence  Act  (I,  of  i8y2)f  s,  gi. 

Failure  to  comply  with  the  provisions  of  ss.  182  and  183  of  Act  X.  of  1877  (Civil  Pro- 
cedare  Code)  in  a  judicial  proceeding  is  an  informality  which  renders  the  deposition  of  an 
accused  inadmissible  in  evidence  on  a  charge  of  giving  false  evidence  based  on  such  deposi- 
tion; and  under  s.  91  of  A6t  1.  of  1872  (Indian  Evidence  A6t),  no  other  evidence  of  such 
deposition  is  admissible. 

Baboo  Baikant  Nath  Dass  for  the  appellant. 

No  one  appeared  on  behalf  of  the  Crown. 

» 9  W.  R,  Cr.  33.  — —  - 

»  7  W.  R.  Cr.  60. 
»  I.  L.  R.,  3  All.  139. 
^  I.  L.  R.,  1  Bom.  214. 

*  Criminail  Appeal,  No.  66A  of  i88i|  a^inst  the  order  of  A,  Porteous,  Esq.,  Assistant 
CommlssioDer  of  Kamrup,  dated  the  27th  December  1880. 
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1881.  The  facts  of  this  appeal  sufficiently  appear  in  the  judgment  of  the  Court 

{Cunningham  and  Maclean^  JJ.),  which  was  delivered  by 

Cunningham,  J. — ^The  prisoner  in  this  case  applied  for  a  certificate  under 
Aft  XL.  of  1858  in  respect  of  the  estate  of  two  infants,  and  in  support  of  his 
application  he  gave  a  sworn  deposition  .on  the  4th  October  last  before  the  Dis- 
trict Judge. 


In  the 

matter  op 

THE  Petition 

OF  Mayadeb 

6  Cal.  763'.  ^*^  deposition  was  made  in  Assamese,  and  was  translated  by  the  Sherish- 

tadar  of  the  Court,  and  the  Judge  recorded  it  in  English.  He  did  not  sign  it, 
nor  was  it  read  over  to  the  witness  or  translated?  The  requirements  of  ss.  182 
and  183  of  the  Civil  Procedure  Code  were,  therefore,  not  complied  with.  This 
is  clear  from  the  deposition  of  the  Sherishtadar  before  the  Deputy  Commissioner. 

At  the  conclusion  of  the  proceedings  in  his  Court,  the  Judge  considered 
that  the  prisoner  had  given  false  evidence,  and  he  directed  that  he  should  be 
prosecuted.  This  has  resulted  in  his  conviction,  and,  as  this  Court  was  of  opi- 
nion, on  the  facts  brought  to  its  notice,  that  the  appeal  ought  not  to  be  tried  by 
the  Judge  before  whom  the  false  evidence  was  given,  the  appeal  has  been  called 
up  to  this  Court. 

It  is  contended  for  the  defence  that  the  informalities  which  took  place  in 
recording  the  accused's  deposition  render  the  record  of  his  evidence  inadmis- 
sible; and  that,  under  s.  91  of  the  Evidence  Aft,  no  other  evidence  of  his  de- 
position is  admissible. 

We  consider  this  contention  sound.  By  s.  647  of  the  Civil  Procedure  Code, 
the  procedure  prescribed  by  the  Code  is  to  be  followed,  as  far  as  it  can  be  made 
applicable,  in  all  proceedings,  in  any  Court,  other  than  suits  and  appeals.  By 
s.  178  a  party  to  a  suit  reauired  to  give  evidence  is  governed  by  the  rules  as  to 
witnesses.  Ss.  182  and  103,  therefore,  applied  to  the  accused's  deposition,  and 
those  sections  not  having  been  complied  with,  the  record  is  inadmissible. 

The  conviction  must,  therefore,  be  quashed,  and  the  prisoner  released. 

The  record  of  the  proceedings  before  the  District  Judge  does  not  show 
that  the  Sherishtadar  was  sworn  or  affirmed  as  required  by  Aft  X.,  1873,  s.  5  {J>\ 
The  Judge's  attention  should  be  drawn  to  this,  and  a  copy  of  this  judgment 
furnished  to  him  from  this  Court. 

Conviction  quashed, 

APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Pontifex  and  Mr,  Justice  Field, 

1881.  In  the  matter  of  the  Petition  of  ASGUR  HOSSEIN  and  others. 

^^^'  ^^'  THE  EMPRESS  v,  ASGUR  HOSSEIN  and  others.^ 

*  ^^^  ^^  Incapable  of  giving  evidence'^ — Evidence  Act  (I,  of  iSy2),  s.  33 — DutyofCom^ 
mitting  Magistrate — Witnesses — Examination  on  oath — Statements  of  wit' 
nesses. 

The  incapacity  to  give  evidence  mentioned  in  s.  33  of  the  Evidence  Aft  need  not  be 
a  permanent  incapacity. 

In  re  Pyari  Lall'  dissented  from. 

1  Criminal  Appeal,  No.  67  of  188 1,  against  the  order  of  H.  L.  Oliphant,  Esq.,  Judicial 
Commissioner  of  Chota  Nagpore,  dated  the  15th  December  1880, 
»  4  C.  L.  R.  504. 
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The  Magistrate  to  whom  a  complaint  was  made  examined  certain  persons  on  oath  in  .        1881. 

the  absence  of  the  accused,  merely  for  the  purpose  of  ascertaining  whether  there  was  any  ■ 

and  what  case  against  the  prisoners;  and  he  did  not  take  down  in  writing  the  statements  In  THB 

of  the  persons  so  examined.     Held  that  the  Magistrate  was  wrong  in  examining  the  wit-  m^ttsk  qp 

oesses  on  oath  in  the  absence  of  the  accused,  or  for  the  purpose  of  finding  out  whether  -^ 

there  was  a  case;  but  that,  having  done  so,  he  was  not  bound  to  take  down  their  statements  ^***  rBTiTiON 

in  writing.  OF  ASQUE 

In  this  case  one  Asgur  Hossein,  a  police  head-constable,  and  four  chow-  Hossbim, 
kidars,  were  charged  with  voluntarily  causing  hurt  to  two  men,  named  respec-  ^  Cal*  774. 
tively  Dooli  and  Darshan.  The  committing  Magistrate  made  an  enquiry,  not 
in  the  presence  of  the  accused,  in  the  course  of  which  he  examined  certain  per- 
sons, some  of  whom  were  afterwards  called  as  witnesses.  No  note  of  these 
examinations  was  made  by  the  committing  Magistrate,  though  the  persons  exa- 
mined were  examined  on  oath.  At  the  trial  it  was  proved  that  one  of  the  com- 
plainants, Darshan,  was  ill,  and  confined  to  his  house;  and  the  Judge,  under  s. 
33  of  the  Evidence  Aft,  allowed  in  evidence  the  deposition  which  Darshan  had 
made  before  the  committing  Magistrate.  The  prisoners,  having  been  found 
guilty  by  the  Sessions  Judge  sitting  with  assessors,  appealed  to  the  High  Court. 

Mr.  M,  M.  Ghose  for  the  appellants. — The  prisoners  have  been  prejudiced 
in  their  defence  by  the  conduct  of  the  Deputy  Magistrate,  who  refused  to  give 
them  copies  of  the  depositions  on  which  the  committal  was  based.  Again,  the 
deposition  of  the  complainant  Darshan  should  not  have  been  admitted  in  evi- 
dence, as  there  was  no  proof  that  he  was  "  incapable  of  giving  evidence"  within 
the  meaning  of  s.  33  of  the  Evidence  Aft.     See  In  the  matter  of  Pyari  Lall} 

The  judgment  of  the  Court  [Pontifex  and  Fields  JJ.)  was  delivered  by 

PoNTiFEx,  J. — (The  learned  Judge,having  gone  through  the  evidence,  con- 
firmed the  finding  of  the  Sessions  Judge.    His  Lordship  then  continued.) 

The  deposition  before  the  Deputy  Magistrate  of  one  of  the  complainants 
(Darshan)  was  admitted  by  the  Sessions  Judge  under  s.  33  of  the  Evidence  Aft, 
it  being  stated  by  certain  of  the  witnesses  that  he  was  ill  and  confined  to  his 
house.  We  are  of  opinion  that  the  evidence  as  to  his  illness  was  not  sufficient  to 
bring  the  case  within  s.  33  of  the  Evidence  Aft.  The  Sessions  Judge  ought  to 
have  required  more  precise  evidence  as  to  the  nature  of  the  illness  and  the  inca- 
pacity of  the  witness  to  attend.  A  case  has  been  cited  to  us,  that  of  Pyari  Lall, 
petitioner,^  in  which  it  was  held  that  the  incapacity  to  give  evidence  mentioned 
in  s.  33  must  be  a  permanent  incapacity.  In  our  opinion,  that  is  not  a  necessary 
construction.  We  are  inclined  to  think  on  the  construction  of  the  entire  section, 
and  from  reference  also  to  s.  32  which  precedes  it,  that  something  short  of  per- 
manent incapacity  might  satisfy  the  words  of  the  section  "  incapable  of  giving 
evidence."  It  is  not,  however,  necessary  to  decide  that  question  in  this  case,  or 
we  might  have  to  send  the  case  before  a  Full  Bench.  It  is  sufficient  in  this  case, 
without  reading  the  deposition  of  Darshan,  to  support  the  conviction. 

There  was  a  preliminary  objection  which  was  taken,  vtz.y  that  the  commit- 
ting Magistrate  had  made  a  kind  of  preliminary  enquiry,  in  which  he  examined 
certain  persons,  some  of  whom  were  afterwards  called  as  witnesses ;  that  the  ap- 
pellant before  us  applied  for  the  depositions  given  by  these  persons ;  and  that, 
though  they  were  so  examined  in  answer  to  his  application,  no  depositions  were 
forthcoming.  This  Court  called  for  an  explanation  on  this  point.  The  Deputy 
Magistrate  explains  that  this  preliminary  enquiry  was  not  an  enquiry  conducted 
in  the  presence  of  the  accused ;  that  the  enquiry  he  made  of  these  particular  per- 

^  4  C.  L.  R.  504. 

I.  L.  R.,  Gal.  40. 
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frfS&i.  ^ons  Wks  fdtthe  pwpose  of  finding  out  whether  there  was  any  and  what  case ; 

■■'  'A*rtd  that  he  did  not  take  down  their  statements  in  writing,  though  he  did  examine 

IK  THE  ti^cm  after  swearing  them.     We  think  it  was  inofficious  and  improper  to  swear 

HATTiBRV^p  these  witnesses  on  an  occasion,  and  for  the  purpose,  as  stated,  but  having  sworn 

irtK!  Pfc^iWON  them,  we  are  of  opinion  that,  under  the  circumstances,  he  was  not  bound  to  take 

wr  ^tfVR  down  their  statements  in  writing.    As  the  Deputy  Magistrate  was  only  the  com- 

ff^iitt^,  mkting  officer,  and  as  he  did  not  try  the  case,  we  think  that  the  accusTed  has  no 

KcCilkM'  cause  of  complaint  in  this  respect. 

The  conviction  will  be  confirmed. 

Conviction  confirmed. 


6Cal.789. 


APPELLATE  CRIMINAL. 

Before  iltr.  justice  Poniifex  and  Mr,  Justice  Field, 

Ik  the  MattWi  of  the  Petition  of  BEHALA  BIBI. 

1881.  THE  EMPRESS  v,  BfeHALA  BIBI.i 

Mat,  7. 

Penal  Code  (Act  XLV,  of  1860J,  s,  201 — False  Information. 


A  woman,  who,  with  her  infant  child,  eloped  from  her  husband's  house,  was  afterwards 
arrested  on  a  charge  of  murdering  the  child,  which  was  missing.  She  made  three  different 
stdt^ments :  (i)  that  she  had  left  it  with  her  husband ;  (2)  that  she  had  been  enticed  away 
by  one  R,  who  had  taken  the  child  from  her ;  (3)  that  one  H  had  drowned  the  child.  The 
Sessions  Judge  believed  the  last  statement,  and  convicted  her  under  s.  201  of  the  Penal  Code, 

HeM  that  th^  coiiviction  wad  wrong,  and  must  be  set  aside. 

S.  Sol  of  the  Penal  Code  does  not  apply  to  a  case  where  the  person,  who  is  the  pro- 
bable or  possible  offender,  makes  statements  exculpating  himself  by  inculpating  another. 

The  facts  of  this  case  are  set  forth  in  the  judgment  of  Mr.  Justice  Ponti/ex. 

No  one  appeared  for  the  appellant  or  respondeht. 

!Pontifex,  J. — ^We  think  that  the  conviction  in  this  case  cannot  be  sustained. 

The  facts  are  as  follows :  Behala,  the  appellant,  with  her  infant,  was  sleep- 
hig  in  the  ^me  room  with  her  husband.  Her  husband,  on  awaking  about  dawn, 
found  her  and  her  child  missing.  After  some  search,  she  was  found  at  a  rela- 
tion's house,  but  without  the  child.  As  to  what  had  become  of  the  child,  she 
^eii,  and  subsequently,  made  contradictory  statements.  She  said  at  one  time 
that  fihe  had  left  it  in  the  room  with  her  husband.  At  another  time,  she  said  that 
ishe  had  been  enticed  away  by  one  Rakhal ;  that  the  child  had  cried,  and  Rakhal 
kad  said,  ''  Let  me  go  and  leave  it  with  its  father ;"  that  he  then  took  the  child 
swi^  and  quickly  returned,  upon  which  she  and  Rakhal  went  away  together. 

Before  the  Magistrate  she  said  that  one  Herasatula  had  enticed  her  away, 
aiid  that  he  had  thrown  the  child  into  the  river. 

The  Sessions  Judge  has  believed  the  last  story,  and  has  convicted  the 
wonian,  under  s.  ioi  of  the  Penal  Code,  of  giving  false  Information  respecting 
thte  murder  Of  Ujjala,  her  infant>  with  the  intention  of  screening  the  miirderer 
from  legal  punishment,  i,  e,y  with  the  intention  of  screening  Herasatula.  The 
ihfortnatloh  said  to  be  false  is  that  contained  in  her  statement  as  to  Rakhal. 
Wo^,  there  is  no  ^dence  to  show  that  the  story  about  Herasatula  Is  more  true 

^  Crimtnal  Appeal,  No.  86  of  1881,  against  the  order  of  F.  W,  V.  Peterson^  Esq,, 
Sessions  Judge  of  Jessore,  dated  the  i4tb  January  1S81. 
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Aaa  diatabcmt  Rakhal,  and  there  is  no  good  reaaoa  why  the  Judge  should  adopt        leSi . 
SI017  rather  than  die  other. 


In'Thb 

MATTBB  OP 

TifvPeriTioN 


As  to  what  the  womans  tated  about  Rakhal,  the  evidence  is  very  meagre 
as  to  the  exact  language  and  the  exact  occasion  upon  which  this  language  was 
used  ;  and  the  statement  as  given  by  the  police-officer  Bereshur  is  certainly  not 
information  respecting  the  murder  of  Ujjala,  for  she  said  merely  that  Rakhal    ^^  Bwiaea 
had  taken  the  child  away  after  expressing  an  intention  of  leaving  it  with  its  father.        ®^'» 

The  unfortunate  woman  appears  to  have  disappeared  by  night  from,  hex  * 

husband's  side,  and  there  is  much  reason  to  suppose  that  she  took  her  infant  wil^ 
her.  She  was  found  some  time  after  without  her  infant,  which  was  of  too  tender 
an  age  to  take  care  of  itself.  Under  these  circumstances,  grave  suspicion  at- 
tached to  the  woman.  When  she  was  arrested,  she  made  contradictory  state- 
ments as  to  what  she  had  done  with  the  child.  Her  manifest  object  in  making 
these  statements  was  to  exculpate  herself.  We  think  that  s.  201  of  the  Penal 
Code  was  not  intended  to  apply  to  such  a  case — a  case,  that  is,  in  which  the 
person,  who  is  the  possible  or  probable  offender,  makes  statements  exculpating 
himself  by  inculpating  another. 

That  Herasatula  murdered  the  child,  and  that  Behala,  knowing  this,  gave 
infonnation  respecting  the  murder,  with  the  intention  of  screening  Herasatula 
from  punishment,  rest  upon  no  evidence.  We  reverse  the  conviction,  and  direct 
the  release  of  the  appellant  Behala. 

ConvkHofPsU  aside. 


CRIMINAL  REFERENCE. 

Be/ore  Mr,  yustke  PonHfex  and  Mr,  Justice  Field, 

THE  EMPRESS  v,  NUDDIAR  CHAND  SHAW,  Accused.^  1881. 

Excise — Sale  by  toholesale^^ah  by  Servant — Beng,  AS  VII,  of  J8y8,  ss.  75,  _ 

59,  and  60.  6  Cil.  83a. 

A  sale  of  more  than  twelve  quart  bottles,  or  two  gallons  of  ^piritaous  or  fermented 
Kqoors  of  the  same  kind^  made  at  one  transaction,  is  a  sale  by  wholesale. 

Quare. — Whether  a  sale  of  twelve  quart  bottles  of  one  kind  of  liquor,  and  three  quart 
bottles  of  another  kiod,  at  the  same  time,  comes  within  the  prohibition  in  the  explanation 
clause  of  s.  15. 

The  licensed  retail  vendor  himself  is  the  only  person  liable  to  conviction  under^s.  6q. 
This  was  a  reference  made  to  the  High  Court  under  s.  396  of  the  Crimi- 
nal Procedure  Code. 

One  Nuddiar  Chand  Shaw,  a  servant  of  a  licensed  retail  vendor  of  imported 
fiquors,  sold  to  an  informer  twelve  quart  bottles  of  beer  and  three  quart  bottles 
of  brandy  (the  sale  of  the  two  sorts  of  liquor  being  completed  in  one  trans- 
action). On  tiiese  fects  being  proved,  the  Joint-Magistrate  of  Howrah  convicted 
Nuddiar  Chand  of  an  offence  under  s.  60  of  Beng.  Aft  VH.  of  1878  for  tavmg 
sold  esEcisable  imported  liquor  by  wholesale,  and  sentenced  him  to,  pay  a  ^)q 
di  one  hundred  rupees. 

On  the  case  comlQg^iqp  before  the  Sessions  Court,,  the  Judffe  wa&  of  opinion 
that  the  facts  proved  djd  not  amount  to  ao.  offence  under  s.  60  o£  tbe  A3»,  for 

>  Criminal  Reference,  No.  33  of  1881,  from  the  order  of  y,  P,  Grant,  Esq.,  Sessions 
Judge  of  Hooghi^,  dat«d  ^m  38th  February  1881, 
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1881.        that  the  sale  of  two  distinct  quantities  of  different  liquors,*although  in  total  ez- 

-"~^""""  ceeding  two  gallons,  did  not  amount  to  a  wholesale  sale  within  the  meaning 

Emprbss     q£  jJj^  ^^^    Yit  further  added  that  the  transaction  was  one  which  was  prohibited 

^'  by  s.  1 5  of  the  Aft,  and  by  the  conditions  of  the  license  held  by  the  convicted 

NuDDiAR    person's  employer,  and,  as  such,  would  be  punishable,  under  s.  59  of  the  Ad, 

ChandShaw,  ^jth  a  fine  of  Rs.  50 ;  but  the  offence  could  not  be  brought  under  s.  60.     He 

6  Cal.  833.    further  was  of  opinion  that  the  conviction  was  bad,  inasmuch  as  it  had  been  had 

upon  the  servant  of  the  vendor^  whereas  the  last  clause  of  s.  59  made  the  vendor 

alone  responsible.    He  therefore  referred  the  case  for  the  opinion  of  the  High 

Court. 

No  one  appeared  at  the  hearing. 

The  opinion  of  the  Court  {Pontifex  and  Field,  JJ.)  was  given  by 

PoNTiFEX,  J. — ^The  accused  has  been  convicted  under  s.6o  of  "The  Bengal 
Excise  Aa,*'  VII.  (B.C.)  of  1878.     This  section  enacts  that  "every  licensed 

retail  vendor  who  sells  by  wholesale shall  be  liable  for  every  such 

offence  to  a  fine  not  exceeding  two  hundred  rupees." 

The  Sessions  Judge  is  of  opinion  that  the  conviction  is  bad :  (i)  because 
the  sale  of  twelve  bottles  of  beer  and  three  bottles  of  brandy  at  the  same  time 
is  not  a  sale  by  wholesale ;  and  (2)  because  the  person  convicted  is  not  a  retail 
vendor,  but  the  servant  of  such  a  vendor. 

We  think  that  the  Sessions  Judge  is  right  in  his  view  of  the  law  as  to  the 
second  point. 

As  to  the  first  point,  there  is  more  room  for  doubt.  Under  s.  1 5  of  "  The 
Bengal  Excise  Ad,"  the  sale  of  a  larger  quantity  of  spirituous  or  fermented  li- 
quors than  twelve  quart  bottles  would  be  a  sale  by  wholesale.  If,  therefore,  more 
than  twelve  bottles  of  beer  or  of  brandy,  i.e,,  of  the  same  kind  of  liquor,  had  been 
sold  at  one  transaction,  this  would  be  a  sale  by  wholesale.  In  this  case  two 
kinds  of  liquor  were  sold,  and  the  quantity  of  neither  kind  exceeded  twelve 
bottles.  The  case  of  such  a  sale  is  provided  for  by  a  clause  of  the  15th  section, 
which  is  in  fact  an  explanation,  viz.^  "  Under  this  section  a  sale  of  an  assortment 

of  spirituous  or  fermented  liquors in  greater  quantity  than  is  specified 

above,  by  a  licensed  retail  vendor,  is  prohibited."  If  this  provision  stood  alone 
without  any  other  provision  following  or  qualifying  it,  the  sale  in  the  present  case 
would  probably  be  within  the  prohibition.  The  section  then  goes  on  to  enact : 
"  The  Board  may,  by  rule,  define  what  shall  be  held  to  be  an  assortment  for  the 
purposes  of  this  section."  So  far  as  we  have  been  able  to  discover,  there  is  no 
evidence  that  the  Board  have  made  a  definition  of  "  an  assortment"  from  which 
would  be  excluded  such  a  sale  as  that  in  this  case — a  sale,  that  is,  of  twelve 
bottles  of  beer  and  three  bottles  of  brandy.  This  being  so,  the  sale  in  question 
probably  comes  within  the  prohibition  in  the  explanation  clause  above  referred 
to;  but,  for  the  decision  of  this  case,  it  is  not  necessary  to  determine  this  point, 
as  we  think  th^t,  upon  the  second  ground,  the  convictions  must  be  reversed. 

We  are  clear  that  the  licensed  retail  vendor  himself  is-the  only  person  liable 
to  the  penalty  provided  by  s.  60,  and  that  the  servant  of  such  vendor  is  not  liable 
to  conviction  under  this  section. 

We  set  aside  the  conviction  of  Nuddiar  Chand  Shaw  had  under  s.  60  of 
"The  Bengal  Excise  Ad,"  acquit  him,  and  direct  that  the  fine,  if  realized,  be 
refunded. 

Conviction  set  aside. 
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•      APPELLATE    CRIMINAL. 
Be/ore  Mr.  Justice  Pontifex  and  Mr.  Justice  Field. 
In  the  matter  of  GOBIND  CHUNDER  MOITRA  (Petitioner)  1881. 

V.  ABDOOL  SAYAD  and  others  (Opposite  Party).i  Mar.  4. 

Criminal  Procedure  Code  (ASt  X.  of  i8y2),  ss.  4gi,  530 — Dispute  likely  to  cause    ^^^'  ^35- 
Breach  of  the  Peace — Decision  on  Title  by  Civil  Court — Police  Report — /n- 
corporation  of  by  reference. 

On  the  20th  of  March  1879,  A  applied  to  have  certain  lands,  which  he  had  lately  pur- 
chased, registered  in  his  name.  The  order  of  the  Deputy  Collector,  declaring  that  A  had 
proved  possession,  and  was  entitled  to  registration,  was  not  passed  until  the  24th  Decem- 
ber 1879.  Prior  to  A's  purchase,  B  and  C  had,  on  the  6th  March  1879,  obtained  registra- 
tion of  the  same  property.  The  proceedings  were  sent  to  the  Commissioner,  who,  on  the 
29th  September  1880,  declared  A  to  be  entitled  to  the  land ;  and  in  October  the  registra- 
tion in  the  names  of  B  and  C  was  cancelled,  and  A's  name  was  finally  registered.  In  July 
1880,  proceedings  under  s.  530  of  the  Criminal  Procedure  Code  were  commenced  upon  the 
petition  of  certain  ryots,  who  alleged  that  other  ryots,  at  the  instigation  of  A,  were  going 
to  do  acts  which  would  lead  to  a  breach  of  the  peace.  The  Deputy  Magistrate,  the  same 
person  who  as  Deputy  Collector  had  decided  the  land-registration  case  in  favour  of  A,  pro- 
ceeded under  s.  530  to  consider  the  question  as  to  who  was  in  possession,  and  found  that 
B  and  C  were  in  possession. 

Held  that  the  Deputy  Magistrate  could  not,  in  these  proceedings,  set  aside  the  order 
which  he  had  made  in  the  registration-case,  as  that  order  could  only  be  set  aside  in  a  re- 
gular suit. 

The  proceedings  recorded  by  the  Deputy  Magistrate  did  not  set  forth  in  express  lan- 
guage that  he  was  satisfied  that  a  dispute  likely  to  create  a  breach  of  the  peace  existed  in 
respect  of  the  land  in  question,  between  A  on  the  one  side,  and  B  and  C  on  the  other ; 
nor  did  it  set  forth  the  grounds  upon  which  he  was  so  satisfied  that  such  dispute  existed. 

Held  that  the  proceeding  was  therefore  defective.  * 

In  the  proceedings,  the  Magistrate  referred  to  a  police-report,  which,  however,  did 
not  show  that  a  breach  of  the  peace  was  imminent. 

Held  that  although  this  report  might  be  taken  to  be  incorporated  by  reference,  yet 
that  it  was  not  sufficient  to  justify  the  order. 

Per  Field,  J. — Unless  the  parties  are  able  to  show  that  there  is  such  a  dispute  as  is 
likely  to  induce  a  breach  of  the  peace,  the  Magistrate  should  hold  his  hand,  and  not  pro- 
ceed further.  When  the  rights  of  the  parties  have  been  determined  by  a  competent  Court, 
the  dispute  is  at  an  end,  and  it  is  the  duty  of  the  Magistracy  to  maintain  the  rights  of  the 
successful  party,  and  the  proper  course  for  the  Magistrate  to  pursue,  if  the  defeated  party 
does  any  act  that  may  probably  occasion  a  breach  of  the  peace,  is  to  take  action  under  s. 
491  of  the  Criminal  Procedure  Code,  and  require  from  such  person  security  to  keep  the 
peace. 

In  this  case  a  rule  had  been  obtained  by  one  Gobind  Chunder  Moitra, 
calling  upon  one  Abdool  Sayad  and  others  to  show  cause  why  an  order  of  the 
Deputy  Magistrate  of  Pubna,  made  under  s.  530  of  the  Criminal  Procedure 
Code,  declaring  that  Abdool  Sayad  and  others  were  entitled  to  retain  posses- 
sion of  certain  lands  until  ousted  by  due  course  of  law,  and  forbidding  all  dis- 
turbance of  possession  until  such  time,  should  not  be  set  aside. 

The  facts  of  the  case  suflficiently  appear  from  the  judgment  of  Pontifex,  J 

Mr.  If.  Bell  and  Baboo  IsAur  Chunder  Chuckerbutty  in  support  of  the 
rale. 

Mr.  Lee  and  Baboo  Tarucknath  Paulit  showed  cause. 

'  Criminal  Motion,  No.  37  of  1881,  against  the  order  of  Baboo  Dvtarka  Nauth  Roy, 
Deputy  Magistrate  of  Pubna,  dated  the  20th  January  1881. 
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OF  GOBINO 
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MOITRA, 
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1881.  The  following  judgments  were  delivered : — 

-  PoNTiFEx,  J. — I  think  this  rule  must  be  made  absolute,  and  the  order  of 

the  Deputy  Magistrate  must  be  set  aside.  In  giving  my  reasons  for  this  deci- 
MATTKR  OF  ^^^^^  j^  j^  neccssaty  to  advert  shortly  to  some  circumstances  which  preceded 
THE  Petition  jj^^  order  made  by  the  Deputy  Magistrate.  The  person  moving  for  the  rule  is 
one  Gobind  Chunder  Moitra,  who  alleges  that,  in  March  1879,  he  purchased  the 
property  with  respect  to  which  the  order  which  he  seeks  to  set  aside  was  made 
under  s.  530  of  the  Code  of  Criminal  Procedure,  the  date  of  such  order  being 
the  20th  January  1881. 

On  the  20th  March  1879,  Gobind  Chunder  applied,  under  the  Land  Regis- 
tration Act,  to  have  the  land  registered  in  his  name.  The  decision  of  the  De- 
puty Collector,  in  which  he  found  that  Gobind  Chunder  had  proved  possession, 
and  was  entitled  to  registration,  was  not  passed  until  the  24th  December  1879. 

Now,  it  appears  that,  prior  to  this  alleged  purchase  by  Gobind  Chunder 
Moitra,  Abdool  Say  ad  and  Abdool  Majid,  who  now  oppose  the  rule,  had  ob- 
tained registration  of  the  property  in  their  names,  under  the  Land  Registration 
Act,  on  the  6th  March  1879.  ^^  ^^  therefore  impossible  for  the  Deputy  Col- 
lector, on  the  24th  December  1879,  to  direct  that  the  land  should  be  register- 
ed in  the  name  of  Gobind  Chunder  Moitra.  It  was  necessary  that,  for  thi^ 
purpose,  his  proceedings  should  go  up  to  the  Commissioner,  who,  if  he  con- 
firmed the  decision  of  the  Deputy  Collector,  alone  had  the  power  to  direct 
that  the  registration  in  the  names  of  Abdool  Sayad  and  Abdool  Majid  should 
be  cancelled  in  order  that  registration  might  be  effected  in  the  name  of  Go- 
bind  Chunder  Moitra.  The  proceedings  accordingly  went  before  the  Commis- 
sioner, but  it  was  not  until  the  29th  September  1880  that  he  passed  his  final 
orders,  and  under  those  orders,  in  the  month  of  October  1880,  the  registration 
in  the  names  of  Abdool  Sayad  and  Abdool  Majid  was  cancelled,  and  Gobind 
Chunder  Moitra's  name  was  finally  registered.  These  registration-proceed- 
ings, therefore,  occupied  a  period  extending  from  the  i8th  March  1879  to 
October  1880.  It  must,  however,  have  been  manifest  to  Abdool  Sayad  and 
Abdool  Majid,  from  the  24th  December  1879,  when  the  Deputy  Collector  de- 
cided in  favour  of  Gobind  Chunder's  possession  that  there  was  every  probabi- 
lity that  the  result  of  the  proceedings  would  be  that  the  property  would  be  re- 
gistered in  the  name  of  Gobind  Chunder  Moitra.  As  it  seems  to  me  to  evade 
these  consequences,  and  while  the  reference  was  pending  before  the  Commis- 
sioner in  order  that  his  ultimate  orders  might  be  obtained,  recourse  was  had 
to  proceedings  under  s.  530,  which  were  commenced  in  July  i88o* 

In  the  registration-proceedings  under  the  Land  Registration  Act,  the  De- 
puty Collector  had  decided  the  question  in  the  presence  of  both  parties.  Each 
party  had  had  an  ample  opportunity  of  adducing  all  the  evidence  that  he 
thought  necessary  to  prove  his  case.  Each  party  did  adduce  evidence,  and  upon 
that  evidence  the  Deputy  Collector,  acting  under  the  Land  Registration  Act, 
finally  decided  that  Gobind  Chunder  Moitra  had  proved  possessiotk,  and  that  he 
was  entitled  to  have  his  name  registered.  Now  the  criminal  proceedings  in  July 
l88o  were  started  by  certain  ryots  submitting  a  petition  of  complaint,  alleging 
that  others  of  the  ryots,  at  the  instigation  of  Gobind  Chunder  Moitra,  were  going 
to  do  certain  ads  which  would  tend  to  a  breach  of  the  peace.  Upon  the  neceipt 
of  that  complaint,  a  police-report  was  called  for,  and  a  report  was  accordingly^ 
made  by  the  police.  Their  report  is,  that  there  were  two  persons  who  claimed  to 
be  landlords ;  that  certain  of  the  ryots  took  the  part  of  one  side,  and  others  of  the 
other  side ;  and  that,  at  a  futurp  time,  when  the  crops  came  to  be  cut,  it  was  pro- 
bable that  the  ryots  of  oqe  side  might  cut  the  crops  ¥^icb  bad  been  grotwo  bjr,  tte 
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other  side,  and  a  breach  of  the  peace  might  ensue ;  but  the  police  recommended 
that  it  would  be  sufficient  if  the  leading  ryots  on  either  side  were  bound  over  to 
keep  the  peace.  Upon  that  report,  the  District  Magistrate,  who  possibly  had  no 
notice  of  the  registration-proceedings,  held  a  proceeding  under  s.  530,  and  re- 
ferred it  to  the  Deputy  Magistrate,  who  was  the  very  same  person  who,  as  Depu- 
ty Collector,  had  decided  the  land-registration  case  in  favour  of  Gobind  Chun- 
der  Moitra,  finding  that  he  had  proved  that  he  was  in  possession  of  this  property. 
The  Deputy  Magistrate  took  evidence  with  respect  to  the  complaint  under  s.  530. 
There  was  nothing  in  the  police-report  to  implicate  Gobind  Chunder  Moitra  in 
any  of  the  ads,  out  of  which  it  was  suspected  a  breach  of  the  peace  might  ensue. 
The  poliae  had  only  implicated  the  ryots.  But  notwithstanding  the  Deputy  Ma- 
gistrate, in  his  office  of  Deputy  Collector,  had  so  recently,  and  after  a  full  inves- 
dgatton,  decided  that  possession  was  in  Gobind  Chunder  Moitra,  he  considered 
that  he  might  altogether  disregard  his  prior  proceedings  as  Deputy  Collector, 
and  proceed  again  under  s.  530  to  determine  who  was  in  actual  possession  of 
this  land,  being  the  very  same  question  which  he  had  already  tried  and  decided. 

Now,  in  my  opinion,'  the  fact  that  these  registration-proceedings  were  pend- 
ing at  the  time  that  the  application  was  made  for  interference  under  the  Crimi- 
nal Procedure  Code  should  have  made  the  Deputy  Magistrate  extremely  careful 
not  to  make  any  order  as  to  possession  under  s.  530,  unless  he  was  quite  satis- 
fied thata  bond  fide  dispute  existed,  and  that  a  breach  of  the  peace  was  imminent. 

The  Meahs,  knowing  that  the  registration-proceedings  could,  under  ordi- 
nary circumstances,  only  properly  be  set  aside  by  a  regular  suit,  thought  they 
might  avoid  being  obliged  to  resort  to  that  remedy,  if  they  could  set  the  Crimi- 
nal Court  in  motion  under  s.  530,  and  hence  this  alleged  quarrel  between  the 
ryots  and  the  application  ^0  the  District  Magistrate. 

Unfortunately,  the  Deputy  Magistrate,  altogether  disregarding  the  former 
order  that  he  made  after  a  full  trial,  has  now  entirely  rendered  nugatory  his  order 
of  October  1880.  In  my  opinion,  the  Deputy  Magistrate,  knowing  that  the  land- 
i^gistration  proceedings  only  awaited  formal  completion,  ought  not  to  have  pro- 
ceeded under  s.  530  to  deal  with  the  question  of  possession — a  question  which 
he  had  himself  so  recently  decided  in  the  presence  of  both  parties. 

It  would  have  been  quite  sufficient,  if  he  thought  a  breach  of  the  peace  was 
imminent,  to  bind  over  the  leading  ryots  on  either  side  as  recommended  by  the 
police.  There  was  nothing  to  show  from  the  police-report  that  Gobind  Chun- 
der Moitra  was  implicated  in  the  a6ts  complained  of,  and  it  seems  to  me,  in  pass- 
ing the  order  in  respect  of  possession,  and  in  setting  aside  his  own  order,  the 
Deputy  Magistrate  was  acting  Improperly  and  unfairly  to  Gobind  Chunder 
Moitra.  It  was  never  intended  that  the  provisions  of  s.  530  should  be  used  for 
the  purpose  of  avoiding  a  decision  so  recently  arrived  at  after  a  full  trial. 

The  rule  will  be  made  absolute,  and  the  order  of  the  Deputy  Magistrate  set 
aside. 

FiKLD,  J. — I  also  am  of  opinion  that  this  rule  must  be  made  absolute,  and 
the  order  of  the  Deputy  Magistrate  set  aside.  Under  s.  530  of  the  Criminal 
Procedure  Code,  a  Magistrate,  in  order  to  give  himself  jurisdiction,  must  first 
record  a  proceeding  setting  forth  that  he  is  satisfied  that  a  dispute  likely  to  in- 
duce a  breach  of  the  peace  exists  concerning  land,  &c.,  and  this  proceeding 
must  state  the  grounds  upon  which  he  is  so  satisfied.  It  appears  to  me  that,  in 
the  case  before  us,  the  proceeding  recorded  by  the  District  Magistrate  is  defect- 
ive, in  that  it  does  not  set  forth  in  express  language  that  he  was  satisfied  that  a 
dispute  likely  to  create  a  breach  of  the  peace  existed  in  respect  of  the  land  in 
question  between  Gobind  Chunder  Moitra  on  ^e  one  side,  and  the  Meahs  on  the 
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1881.       other  side ;  and  that  it  is  further  defective  in  that  it  does  not  set  forth  the  grounds 
•  upon  which  he  was  so  satisfied  that  such  dispute  existed.  The  Magistrate's  pro- 
ceeding refers  to  a  police-report,  which  may,  perhaps,  be  taken  to  be  incorpo- 
rated by  reference.     I  think  the  proceeding  itself  ought  to  contain  all  the  parti- 


In  the 
matter  of 
THE  Petition  culars  essential  to  give  the  Magistrate  jurisdiction,  and  that  reference  to  any 


OF  GoBiND  other  document  ought  not  to  be  necessary  in  order  to  the  ascertainment  of  these 
Chunder  essential  particulars.  But,  even  if  the  police-report  be  here  taken  to  be  part  of 
MoiTRA,  the  proceeding,  the  above  defects  are  not  removed,  as  this  report  shows  merely 
6  Cal.  835.  that  there  was  a  dispute  between  two  sets  of  ryots  in  the  village,  who  had  re- 
spectively taken  the  sides  of  Gobind  Chunder  Moitra  and  of  the  Meahs.  Now, 
the  ryots  are  not  parties  to  the  present  proceedings,  the  only  parties  being  Gobind 
Chunder  Moitra  on  the  one  side,  and  the  Meahs  on  the  other  side  ;  and  it  thus 
appears  that  the  real  **  parties  concerned  in  the  dispute  "  were  not  the  parties  call- 
ed upon  to  attend  Court,  and  state  their  claims  to  actual  possession.  There  is 
another  ground  upon  which  it  appears  to  me  that  the  order  of  the  Deputy  Magis- 
trate in  this  case  should  be  set  aside,  and  that  is,  because  there  was  no  such 
dispute  as  is  contemplated  by  s.  530.  When  once  a  Magistrate  has  recorded  the 
preliminary  proceeding  under  the  section,  and  has  called  upon  the  parties  con- 
cerned in  the  dispute  to  appear  before  him,  the  express  language  of  the  section 
does  not  provide  for  any  further  inquiry  into  the  fad  of  the  existence  of  a  dispute 
likely  to  induce  a  breach  of  the  peace.  When  the  parties  appear  before  the 
Magistrate,  the  law  expressly  requires  only  that  the  fad  of  actual  possession  be 
inquired  into.  But  it  appears  to  me  that  the  essence  and  basis  of  the  jurisdic- 
tion, which  a  Magistrate  can  exercise  under  s.  530,  depends  upon  there  being 
a  dispute  likely  to  create  a  breach  of  the  peace  ;  and  that,  when  the  parties  ap- 
pear before  the  Magistrate,  if  they  are  able  to  show,  or  if  it  otherwise  appears 
to  the  Magistrate,  that  there  is  no  dispute,  or  no  such  dispute  as  is  likely  to  in- 
duce a  breach  of  the  peace,  the  Magistrate  should  hold  his  hand,  and  not  pro- 
ceed further. 

I  take  it  that  the  term  ''  dispute  "  in  s.  530  means  a  reasonable  dispute,  a 
bond  fide  dispute,  a  dispute  between  parties  who  have  each  some  semblance  of 
right  or  supposed  right.  It  has  been  decided  by  this  Court,  in  the  case  of  Rat 
Mohun  Roy  v.  Wise}  that,  when  a  decree  has  been  passed  by  a  Civil  Court  re- 
garding land  in  dispute,  it  is  the  duty  of  a  Magistrate  to  maintain  it ;  and  he  has 
no  power  again  to  institute  proceedings  regarding  such  land  under  this  section 
of  the  Code  of  Criminal  Procedure.  The  principle  of  this  decision  is  this,  that, 
when  the  rights  of  parties  have  been  determined  by  a  competent  Court,  the  dis- 
pute is  at  an  end,  and  it  is  the  duty  of  the  Magistracy  to  maintain  the  rights  of 
the  successful  party.  In  other  words,  the  defeated  party  will  not  be  allowed  to 
go  to  the  Criminal  Court,  and,  alleging  the  existence  of  a  dispute,  invoke  the 
aid  of  the  Magistrate  and  the  police  to  neutralize  the  effect  of  the  decree  of  a 
competent  Civil  Court.  When  the  rights  of  the  parties  have  been  determined, 
there  is  no  longer  a  "  dispute  "  within  the  meaning  of  s.  530 ;  and  the  proper 
course  for  a  Magistrate  to  pursue,  if  the  defeated  party  does  any  act  that  may 
probably  occasion  a  breach  of  the  peace,  is  to  take  action  under  s.  491  of  the 
Code  of  Criminal  Procedure,  and  require  from  such  person  security  to  keep  the 
peace. 

In  the  case  of  Rai  Mohun  Roy  v.  Wise}  the  question  of  title  had  been 
definitively  determined  by  the  Civil  Court ;  and  no  case  has,  so  far  as  I  am 
aware,  as  yet  arisen  in  which  the  principle  of  that  decision  has  been  carried 
further,  or  extended  to  cases  in  which  there  has  been  merely  a  summary  ad- 

»  16  W.  R.,  Cr.  Rul.,  34. 
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jodication  upon  the  question  of  possession.    I  think,  however,  that  the  pro-        1881. 
ceedings  under  the  Land  Registration  Act  are  proceedings  to  which  the  same  -— — — 
principle  should  be  extended.     Under  this  Act,  a  revenue-officer  is  directed  to  ^"^ 

hold  an  inquiry ;  that  inquiry  in  this  particular  instance  was  held  in  the  pre-    **^'"^*  ^^ 
sence  of  both  parties,  and  they  had  an  opportunity  of  producing  before  the  "^"^  Pktition 
revenue-officer  evidence  to  show  that  they  were  in  possession  of  the  land.    After    ^^  Gobind 
making  his  inquiry,  the  revenue- officer  came  to  the  conclusion  that  Gobind     Chunder 
Chunder  Moitra  was  in  possession ;  his  name  was  registered  in  the  Collector's      Moitra, 
general  register  as  that  of  the  person  in  possession  of  the  estate ;  and  the  result  of    6  Cal.  835. 
this  registration  is,  that  the  Meahs  are  not  entitled  to  sue  the  tenants  for  rents ; 
for  to  any  such  suit  it  is  a  sufficient  defence  that  their  names  are  not  registered 
in  the  Collector's  general  register. 

If,  after  these  formal  proceedings  before  the  revenue-authorities,  it  is  com- 
petent to  the  Magistrate  to  take  action  under  s.  530,  an  order  made  under  this 
section  may  absolutely  neutralize  the  effect  of  the  registration-proceedings  (as 
has  happened  in  this  case),  and  great  confusion  and  possible  injustice  may  be 
done.  Persons  who  have  had  experience  in  the  mofussil  are  well  aware  why 
an  order  under  s.  530  is  so  strenuously  sought  after  in  many  cases.  Such  an 
order  is  important  as  regards  the  question  of  limitation.  The  person  who  is 
declared  by  the  order  of  the  Magistrate  to  be  in  possession  under  s.  530  can 
successfully  set  up  such  possession  in  answer  to  a  plea  of  limitation. 

The  question  of  burden  of  proof,  no  unimportant  question  in  many  cases, 
depends  materially  upon  Whether  a  party  occupies  the  position  of  a  plaintiff  or 
a  defendant  in  a  civil  suit,  and  the  person  who  succeeds  in  getting  the  Magis- 
trate to  declare  him  to  be  in  possession  obtains  no  small  vantage  ground  for  sub- 
sequent litigation,  melior  est  conditio  de/endentis. 

Then,  whether  a  person  who  had  a  good  title  will  be  able  to  procure  wit- 
nesses to  give  evidence  in  his  favour,  depends  in  no  slight  degree  upon  whether 
he  is  in  possession  or  out  of  possession.  Regard  being  had  to  these  consider- 
ations, I  think  that  Magistrates  should  be  most  careful  in  applying  the  provi- 
sions of  s.  530;  that  they  should  not  proceed  to  act  under  this  section  unless 
they  are  satisfied  that  a  dispute,  a  bond  fide  dispute,  a  reasonable  dispute,  a  dis- 
pute in  which  there  is  some  semblance  of  right  on  either  side,  exists,  and  that 
such  dispute  is  likely  to  induce  a  breach  of  the  peace.  I  am  satisfied  that  it  was 
not  the  intention  of  the  Legislature  that  the  provisions  of  this  section  should  be 
applied  to  any  case  in  which  a  competent  Court,  whether  in  a  regular  suit,  or 
in  that  sort  of  proceeding  which  is  in  this  country  known  as  a  summary  pro- 
ceeding, has  decided  that  one  person  is  entitled  to,  or  is  in  possession  of,  land. 

I  may  refer  to  s.  535  of  the  Code  of  Criminal  Procedure  by  way  of  further 
argument  in  support  of  this  view.  This  section  enacts  that  ''  nothing  in  this 
chapter  shall  affect  the  powers  of  a  Collector,  or  a  person  exercising  the  power 
of  a  Collector  or  of  a  Revenue  Court."  The  officer  acting  under  the  Land  Re- 
gistration Aft  is  probably  a  Revenue  Court ;  and  if  a  Magistrate  may,  under  s. 
530  of  the  Code  of  Criminal  Procedure,  decide  that  a  person  is  in  possession, 
whom  a  revenue-officer  has,  under  the  provisions  of  the  Land  Registration  Aft, 
held  not  to  be  in  possession,  the  powers  of  such  revenue-officer  or  Court  would 
be  materially  affected. 

It  therefore  appears  to  me  that  the  order  of  the  Deputy  Magistrate  should 
be  set  aside,  (ist)  because  the  initiative  proceeding  of  the  District  Magistrate 
was  defective ;  (2nd)  because  the  whole  of  the  proceedings  were  without  juris- 
diction. 

Rule  absolute^ 

L  L.  R.,  Cal  41* 
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VOLUME  VII. 


CRIMINAL    REFERENCE. 
Before  Mr.  Justice  Pontifex  and  Mr.  Justice  Field. 

JHUMUK  NONIAH  v.  SHADASHIB  ROY.i  1881. 

Disiraint^Rent  Act  (Beng.Act  VIII .  of  1869),  ss.  72,  7^,  y6^Criminal  ^^^'  ^^' 

Trespass.  jCzX.26. 

A,  the  servant  of  B,  was  convicted  of  criminal  trespass  in  going  upon  the  land  of  C, 
one  of  B's  tenants,  and  preventing  him  from  cutting  his  crops.  B  was  convicted  of  abet- 
ment of  criminal  trespass.  A  and  B  pleaded  that  they  were  acting  in  the  exercise  of  the 
l^;al  right  of  distraint 

It  appeared  that  no  written  demand  under  s.  72  of  the  Rent  A6t  (Bene.  A6t  VIII.  of 
1869)  for  the  amount  of  the  arrears,  together  with  an  account  ezhibitinj?  the  grounds  on 
which  demand  had  been  made,  was  served  on  C,  and  that  no  written  authority  under  s.  76 
had  been  given  by  B  to  A. 

Held  that  it  lav  upon  A  and  B  to  show  that  they  had  conformed  to  the  provisions  of 
the  law,  or  at  least  had  acted  with  the  bond  fide  intention  of  distraining  the  compIainant^s 
crops ;  and  that  the  conviction  was  right 

Held,  also,  that,  as  under  s.  74  standing  crops  and  ungathered  products  may,  notwith- 
standing distraint,  be  reaped  and  gathered  by  the  cultivator,  A  had  00  right,  even  if  he 
was  acting  bottdfidet  to  restrain  C  from  cutting  his  crops. 

The  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the  Court 
(Pontifex  and  Field,  JJ.),  which  was  delivered  by 

PoNTiFEi,  J. — ^In  this  case  Shadashib  Roy  has  been  convicted  of  criminal 
trespass  punishable  under  s.  147  of  the  Indian  Penal  Code,  and  Sheosahai  has  been 
convicted  of  abetment  of  criminal  trespass  punishable  under  s.  447  read  with 
8. 109.  The  facts  of  the  case  appear  to  be  as  follows :  There  is  a  dispute  between 
Sbeosahsu  and  his  tenants  on  the  subject  of  rent.  On  the  day  of  the  occurrence, 
which  forms  the  subject  of  these  criminal  proceedings,  Shadashib,  the  servant 
of  Sheosah^,  and  a  number  of  other  persons,  went  on  the  field  of  the  complain- 
ant, and  prevented  him  from  cutting  his  paddy.  Shadashib  was  sentenced  to 
pay  a  fine  of  Rs.  10,  and  his  master,  Sheosahai,  was  sentenced  for  abetment  to 
pay  a  fine  of  Rs.  100.  The  Sessions  Judge  of  Tirhoot,  on  the  appeal  of  Sheo- 
sahai, set  aside  his  conviction  and  sentence ;  and  he  has  now  made  a  reference 
to  this  Court  in  order  to  have  the  conviction  and  sentence  of  Shadashib  Roy  set 
aside.  The  Sessions  Judge  is  of  opinion  that  the  facts  of  the  case  as  shown  by 
the  evidence  do  not  constitute  the  offence  of  criminal  trespass.  We  are  unable 
to  take  this  view  of  the  case.  It  lay  upon  the  accused  persons,  who  set  up  in 
their  defence  that  they  were  acting  in  the  exercise  of  the  legal  right  of  distraint, 
to  show  that  they  had  conformed  to  the  provisions  of  the  law,  or  at  least  to  prove 
such  facts  as  would  raise  a  reasonable  presumption  that,  even  although  they  had 
in  some  respects  acted  illegally,  still  what  they  did  was  done  with  the  bond  fide 
intention  of  distraining  the  complainant's  crops. 

Under  s.  72  of  the  Rent  Ad,  the  distrainor  is  bound  to  serve  the  defaulter 
with  a  written  demand  for  th^  amount  of  the  arrears,  together  with  an  account 
exhibiting  the  grounds  on  which  the  demand  is  made.    No  attempt  was  made 

*  Criminal  Reference,  No.  47  of  1881  (letter  No.  1 14),  from  the  order  of  H,  W.  Gordon, 
Esq.,  Officiating  Sessions  Judge  of  Tirhoot,  dated  the  14th  March  1881. 
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to  show  that  this  was  done.  Under  s.  76  of  the  same  Ad,  if  Sheosahai,  instead 
-  of  going  himself  to  distrain,  employed  a  servant  to  make  the  distress,  he  was 
bound  to  give  such  servant  a  written  authority.  No  attempt  has  been  made  to 
show  that  such  authority  was  given.  There  is  upon  the  record  some  evidence 
to  show  that  Sheosahai  was  only  one  sharer  in  the  estate  upon  which  the  com- 
plainant was  a  ryot.  Under  the  provisions  of  s.  68  of  the  Rent  Ad,  a  sharer  in 
a  joint  estate  in  which  a  division  of  the  lands  has. not  been  made  amongst  the 
sharers,  is  precluded  from  exercising  the  powers  of  distraint  otherwise  than 
through  a  manager  authorized  to  collect  the  rents  of  the  whole  estate  on  behalf 
of  all  the  sharers  m.  the  same.  There  is  nothing  to  show  that  the  person  who  is 
alleged  to  have  distrained  the  property  of  the  complainant  in  this  case  was  the  • 
manager  acting  on  behalf  of  all  the  sharers.  We  desire,  however,  to  say  that  we 
do  not  give  much  weight  to  this  last  point  in  deciding  the  present  case,  as  the 
evidence  does  not  clearly  show  whether  the  estate  in  which  Sheosahai  has  an 
interest  falls  within  the  above  definition.  Then,  under  s.  74  of  the  Rent  Ad, 
standing  crops  and  other  ungathered  products  may,  notwithstanding  the  distraint, 
be  reaped  and  gathered  by  the  cultivator.  Now,  the  evidence  shows  that  Shada- 
shib Roy  and  the  men  with  him  prevented  the  complainant  from  cutting  the 
paddy,  and  this  they  clearly  had  no  right  to  do  even  if  they  were  acting  bond 
fide  in  the  exercise  of  the  power  of  distraint.  It  was  said  by  one  of  the  witnesses 
for  the  defence  that  Sheosahai  had  called  upon  the  ryots  to  produce  receipts  for 
the  rents  lodged  by  them  in  Court,  and  that,  as  they  failed  to  do  so,  their  crops 
were  distrained.  The  complainant  stated  on  oath  that  his  receipt  had  been  filed 
in  a  case  in  the  Civil  Court ;  and  if  this  were  so,  this  was  a  good  reason  for  not 
producing  it  on  demand.  At  the  same  time  it  is  to  be  observed  that  there  was  on 
the  record  evidence  that  the  rent  had  been  lodged  in  Court.  If  it  were  lodged,  a 
notice  would  have  been  given  by  the  Court  to  Sheosahai  under  s.  47  of  the  Rent 
Ad.     Sheosahai  did  not  deny  having  received  this  notice. 

Having  regard  to  all  these  circumstances,  we  think  that  we  ought  not  to  in- 
terfere with  the  conviction  of  Shadashib  Roy,  more  especially  as  the  fine  im- 
posed upon  him  will  probably  be  paid  by  his  employer,  and  we  further  think 
that  the  conviction  of  Sheosahai  was  not  properly  reversed. 


1881. 

Mar,  2g. 

7  Cal.  38. 


APPELLATE  CRIMINAL. 
Before  Mr,  Justice  Pontifex  and  Mr,  Justice  Field, 

FAIZ  ALI  AND  OTHERS  (PETITIONERS)  V.  KOROMDI  (OPPOSITE  PaRTY).! 

Recalling  Witnesses,  Time  for — Right  of  Accused  to  recall  Witnesses  for  Prose- 
cution'-'Criminal  Procedure  Code  (A3  X.  of  i8j2j,  ss,  21'j,  218, 

Reading  ss.  217  and  218  of  the  Criminal  Procedure  Code  together,  it  appears  that, 
if  an  accused  person  desires  to  recall  and  cross-examine  the  witnesses  for  the  prosecution, 
the  time  at  which  he  should  express  such  desire  is  when  the  charge  is  read  over  to  him, 
and  he  is  called  upon  to  make  his  defence ;  and  although  it  is  in  the  discretion  of  the  Ma- 
gistrate to  recall  the  witnesses  at  a  subsequent  stage  of  the  case,  the  accused  has  no  right 
to  insist  upon  the  witnesses  being  recalled. 

In  this  case  the  petitioners  were  charged  with  having  wrongfully  confined 
one  Koromdi.  The  complainant's  witnesses  were  examined  and  cross-exam- 
ined. On  the  17th  December  1880  the  charge  was  drawn  up,  and  the  case  was 

^  Criminal  Motion,  No.  64  of  1881,  against  the  order  oi  Moulvie  Syud  FatModdeen 
ff ossein,  Deputy  Magistrate  of  Mymensing,  dated  the  20th  December  1880. 
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adjourned  until  the  next  day.    On  that  day  the  accused  presented  a  petition,  issi. 

asking  for  leave  to  recall  and  cross-examine  the  complainant's  witnesses.    This 

application  was  refused,  on  the  ground  that  it  was'  too  late,  and  the  petitioners  ^^'^  Ali 

were  convicted  and  sentenced  to  fine  and  imprisonment.    An  appeal  to  the  «• 

Magistrate  was  dismissed.    The  petitioners,  thereupon,  obtained  a  rule  calling  Koromdi, 

upon  the  complainant  to  show  cause  why  the  conviction  should  not  be  quash-  7  Cal.  28* 
ed,  on  the  ground  that  the  Deputy  Magistrate  had  improperly  refused  to  allow 
the  petitioners  to  recall  and  cross-examine  the  complainant's  witnesses. 

Baboo  Grish  Chunder  Chowdhry  in  support  of  the  rule. 

Baboo  Joy  Gobind  Shome  showed  cause.  * 

PoNTiFEX,  J. — ^This  rule  was  moved  for  and  granted  by  us,  on  the  ground 
that  the  Deputy  Magistrate  had  improperly  refused  to  allow  the  petitioners  to 
recall  and  cross-examine  the  witnesses  of  the  complainant  after  the  charge 
had  been  framed  under  s.  217.  The  same  objection  was  taken  in  appeal  be- 
fore the  Magistrate,  and  the  Magistrate,  in  his  decision,  has  held  that  the  peti* 
tioners  did  not  exercise  their  right,  under  s.  218,  of  recalling  the  witnesses  for 
the  prosecution  for  cross-examination  within  proper  time,  and  that  therefore 
Ihey  were  not  now  entitled  to  take  any  objection  on  account  of  the  refusal  by 
the  Deputy  Magistrate  to  recall  such  witnesses. 

Now,  in  the  petition  before  us,  it  is  stated  that  the  charge  was  drawn  up 
on  the  17th  of  December  1880,  and  that  on  the  same  day  an  application  was 
made  to  the  Deputy  Magistrate,  asking  that  the  witnesses  should  be  recalled  for 
further  cross-examination.  It  appears,  however,  that  the  petition  before  the 
Deputy  Magistrate,  asking  that  the  witnesses  should  be  recalled,  although  dated 
on  the  17th  December  1880,  could  not  have  been  filed  before  the  i8th  December 
1880,  the  date  on  which  the  stamp  was  punched,  and  the  date  on  which  the 
endorsed  order  was  made.  It  appears  that,  early  in  December,  the  witnesses, 
both  for  the  complainant  and  for  the  accused  persons,  had  been  examined  and 
cross-examined,  and  on  the  1 7th  December  the  charge  was  drawn  up,  and  the 
Deputy  Magistrate  made  this  order  :  **  To-day  having  heard  the  pleaders  and 
mukhtears,  the  case  will  stand  over  until  to-morrow."    The  ordinary  inference  * 

would  be  that,  the  pleaders  and  mukhtears  having  been  heard,  the  case  had 
closed,  and  only  awaited  the  decision  of  the  Deputy  Magistrate.  But,  however 
that  may  be,  the  only  rights  that  the  accused  person  has  are  under  s.  ^18  of 
the  Criminal  Procedure  Code.  Now,  under  s.  217,  the  charge  is  to  be  read 
and  explained  to  the  accused  person,  who  is  to  be  asked  whether  he  has  any 
defence  to  make.  That  was  done  on  the  17th  December.  Under  s.  218,  if  the 
accused  has  any  defence  to  make,  he  is  to  be  called  upon  to  enter  upon  the 
same,  and  to  produce  his  witnesses,  and  is  to  be  allowed  to  recall  and  cross- 
examine  the  witnesses  for  the  prosecution.  These  two  sections  coming  together, 
it  seems  to  us  that  it  was  intended  that,  if  the  accused  person  desired  to  recall  and 
cross^amine  the  witnesses  for  the  prosecution,  the  time  at  which  he  should 
express  such  desire  was,  when  the  charge  was  read  over  to  him,  and  he  was  called 
upon  to  make  his  defence.  That  was  done  on  the  1 7th  December.  The  petition 
to  recall  these  witnesses  was  not  put  in  until  the  1 8th.  Therefore,  we  think  that  it 
was  no  longer  in  thepowerof  the  accused  persons  to  insist  upontheir  right  of  recall- 
ing these  witnesses,  although  it  remained  in  the  discretion  of  the  Deputy  Magis- 
trate to  recall  them  if  he  thought  fit.  Now,  on  the  i8th  December,  he  made  an- 
other order  directing  that  the  oase  should  come  on  again  on  the  20th ;  and  on  the 
20th,  an  order  was  drawn  up,  but  not  signed,  directing  that  the  witnesses  should 
be  produced  for  re-examination  on  the  28th.  The  Deputy  Magistrate  never  sign- 
ed that  order,  for,  before  he  was  prepared  to  sign  it,  one  of  these  witnesses  for 
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1881.        the  prosecution,  a  policeman,  who  happened  to  be  in  Court,  was  produced,  and  it 
was  asked  on  behalf  of  the  prosecution  that,  if  the  accused  persons  wanted  to 


Faiz  Ali     cross-examine  this  witness,  they  should  do  so  at  once.    The  accused  refused  to 
'  *•  cross-examine  him  then,  alleging  that  it  would  prejudice  their  case  unless  all  the 

KoROMDi,  witnesses  were  cross-examined  together.  The  Deputy  Magistrate  then  consider- 
7  Cal.  38.  ed  that  the  application  for  cross-examination  was  made  only  with  the  object  of 
delaying  the  proceedings,  and  that  it  was  not  a  bond  fide  application ;  and  it  being, 
under  the  circumstances,  in  his  discretion  to  recall  the  witnesses  or  not,  and  the 
accused  having  lost  their  rights  under  s.  2 1 8,  the  Deputy  Magistrate  decided  that 
he  would  not  sign  the  order  drawn  up,  and  he  proceeded  to  dispose  of  the  case. 
The  Magistrate,  on  the  appeal  before  him,  considered  that  the  Deputy  Magis- 
trate had  acted  with  propriety,  and  we  are  disposed  to  agree  with  the  Magistrate 
in  that  opinion.  We  think  that  there  is  not  sufficient  ground  for  this  application, 
and  that  the  rule  must  be  discharged. 

•  Field,  J. — I  only  desire  to  add  that  the  vernacular  record  shows  that  "the 
vakils  and  mukhtears,"  that  is,  as  I  understand,  the  vakils  and  mukhtears  of 
both  sides,  were  examined  on  the  17th.  Now,  though  the  Code  of  Criminal 
Procedure  contains  no  express  provisions  similar  to  those  to  be  found  in  the  Civil 
Procedure  Code  as  to  the  time  at  which,  or  the  order  in  which,  the  pleaders  and 
mukhtears  for  the  prosecution,  or  for  the  defence,  shall  address  the  Court,  still, 
according  to  mofussil  practice,  the  usual  practice  on  this  point  is  followed.  I 
therefore  understand  from  the  vernacular  record  that  the  pleader  or  mukhtear 
of  the  accused  had  addressed  the  Court,  and  that  the  pleader  or  mukhtear  of 
the  prosecution  had  been  heard  in  reply.  This  being  so,  I  take  it  that  the  case 
was  closed  on  the  17th,  and  the  accused  not  having  exercised  the  right  given 
them  by  s.  218  at  the  time  at  which  they  ought,  if  they  intended  to  exercise  it, 
to  have  expressed  their  intention  of  doing  so,  I  think  they  could  not  afterwards 
claim  to  exercise  that  right. 

Rule  discharged. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Pontifex  and  Mr,  Justice  Field, 

1881.  In  the  matter  op  the  Petition  of  ROCHIA  MOHATO  (Appellant). 

^ar.  25.  THE  EMPRESS  v,  ROCHLV  MOHATO.i 


7  Cal.  43.  Evidence  Act  (I,  of  18^2)^  s,  32,  cl.  /,  and  s,  33 — "  Questions  in  Issue  "— 
Charges  added  at  Sessions — Depositions  before  Magistrate — Witness  dying  or 
absconding — Charge  to  Jury — Omission  to  notice  evidence — Qualification  of 
Juryman, 

In  the  proceedings  before  a  Magistrate  on  a  charge  of  causing  grievous  hurt,  two  (among 
other)  witnesses,  one  of  whom  was  the  person  assaulted,  were  examined  on  behaJf  of  the  pro- 
secution. The  prisoners  were  committed  for  trial.  Subsequently  the  person  assaulted  died, 
in  consequence  of  the  injuries  inflicted  on  him.  At  the  trial  Defore  the  Sessions  Judge, 
charges  of  murder  and  of  culpable  homicide  not  amounting  to  murder  were  added  to  the 
charge  of  grievous  hurt.  The  deposition  of  the  deceased  witness  was  put  in  and  read  at 
the  Sessions  trial. 

Held  that  the  evidence  was  admissible  either  under  s.  32,  cl.  I,  or  s.  33  of  the  Evi- 
dence Act,  notwithstanding  the  additional  charges  before  the  Sessions  Court. 

*  Criminal  Appeal,  No.  162  of  1881,  against  the  order  of  H,  Bevertdge,  Esq,^  Officiating 
Sessions  Judge  of  Patna,  dated  the  19th  February  x88i. 
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The  question  whether  the  proviso  to  s.  33  of  the  Evidence  Act  is  applicable — that  is,  1881. 

whether  the  questions  at  issue  are  substantially  the  same — depends  upon  whether  the  same 

evidence  is  applicable,  although  different  consequences  may  follow  from  the  same  act.  In  the 

At  the  trial  it  was  proved  that  the  other  witness  who  had  been  examined  before  the     matter  of 
Magistrate  had  disappeared,  and  that  it  had  been  found  impossible  to  serve  him  with  a  the  Petition 
summons.     His  deposition  was  put  in  and  read.  ^p  i^qchia 

Held  that  it  was  properly  admitted  under  s.  33.  Mohato, 

In  summing  up  the  case  to  the  jury,  the  Judge  omitted  to  call  their  attention  to  the       ^  q^^  ^^ 
evidence  of  the  witnesses  for  the  defence.    This  evidence  appeared  to  the  High  Court  to 
be  untrustworthy. 

Held  that  the  summing  up  was  not  defective  on  account  of  this  omission  on  the  part 
of  the  Jud^^e. 

The  fact  that  a  person  is  a  clerk  in  the  office  of  the  Magistrate  of  the  District  is  not 
sufficient  to  disquali^  him  from  sitting  on  a  jury. 

The  facts  of  this  case  suflficiently  appear  from  the  judgment. 

Mr.  Gasper  for  the  appellant. 

Mr.  M.  Ghose  for  the  prosecution. 

The  judgment  of  the  Court  {Pontifex  and  Fields  J  J.)  was  delivered  by 

PoNTiFEx,  J. — ^This  is  an  appeal  from  a  conviction  by  a  jury  in  respect  of 
which  we  can  only  interfere  if  there  has  been  some  error  of  law  or  misdirec- 
tion by  the  Judge.  Now,  it  is  alleged  that  we  ought  to  interfere  on  two  grounds  : 
fir%t^  that  evidence  has  been  wrongly  placed  before  the  jury ;  and,  secondly^  that 
in  certain  particulars  there  has  been  a  misdirection,  or  rather  a  want  of  direc- 
tion, by  the  Judge. 

With  respect  to  the  fu'st  ground,  that  improper  evidence  has  been  placed 
before  the  jury,  the  complaint  is,  that  the  depositions  of  two  witnesses  who  were 
examined  before  the  Magistrate  were  improperly  allowed  by  the  Judge  to  be 
pat  in  by  the  prosecution  and  used  in  the  Sessions  Court  under  the  following 
circumstances : 

One  of  these  witnesses  was  the  person  whom  the  defendant  and  his  party 
were  accused  of  assaulting,  and  who  has  since  died.  Now,  before  the  Magis- 
trate the  only  complaint  was  a  charge  of  grievous  hurt;  But  in  consequence 
of  the  death  of  the  person  who  was  hurt,  m.,  Khedroo,  other  charges  were 
added  before  the  Sessions  Judge,  viz.,  a  charge  of  murder  and  a  charge  of  cul- 
pable homicide  not  amounting  to  murder.  In  consequence  of  these  additional 
charges,  it  is  argued  that,  under  s.  33  of  the  Evidence  Act,  the  questions  in  issue 
before  the  Sessions  Court,  and  before  the  Magistrate,  were  not  substantially 
the  same  in  the  two  proceedings.  As  a  matter  of  fact,  the  prisoner  has  only 
been  convicted  of  grievous  hurt ;  and  therefore  the  issue  that  was  before  the 
Magistrate  was  the  only  issue  that  has  been  decided  against  the  accused  by  the 
jmy.  It  appears  to  ns  that,  by  "  the  questions  in  issue,"  referred  to  in  s.  33, 
being  required  to  be  ''  substantially  the  same,"  it  is  not  intended  that,  in  a  case 
where  the  prisoner  injured  dies  subsequently  to  the  enquiry  before  the  Magis- 
trate, his  evidence  is  not  to  be  used  before  the  Sessions  Court,  because  in  con- 
sequence of  his  death  other  charges  are  framed  against  the  accused.  We  are 
<tf  opinion  that  the  evidence  of  the  deceased  in  this  .case  was  admissible  under 
S.  33,  and,  even  if  it  were  not  admissible  under  s.  33,  that  it  would  be  admis- 
sible under  the  first  clause  of  s.  32  of  the  Evidence  Act.  The  question  whether 
the  proviso  to  s.  33  is  applicable— that  is,  whether  the  questions  at  issue  are  sub- 
stantially the  same — depends  upon  whether  the  same  evidence  is  applicable, 
ahhoogh  different  consequences  may  follow  from  the  same  act.  Now,  here  the 
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iS8i.        act  was  the  stroke  of  a  sword  which,  though  it  did  not  immediately  cause  the 

death  of  the  deceased  person,  yet  conduced  to  bring  about  that  result  subse- 

IN  THE       quently.    In  consequence  of  the  person  having  died,  the  gravity  of  the  offence 
MATTER  OF    becamc  presumptively  increased ;  but  the  evidence  to  prove  the  act  with  which 
THE  Petition  j^e  accused  was  charged  remained  precisely  the  same.    We  therefore  think  that 
OF  RocHiA    this  evidence  was  properly  admitted  under  s.  33. 

NIOHATO 

Cal.  42/  With  respect  to  the  othfer  deposition  which  was  put  in  and  read  befcwe  the 

Sessions  Court,  it  appears  that  a  person  named  Jan  Ali,  alleged  to  be  the 
gomasta  of  the  ticcadar,  was  examined  before  the  Magistrate,  and  that  he  lived 
in  the  cutcherry-house.  A  summons  was  properly  taken  out  to  be  served  on 
Jan  Ali  at  the  cutcherry-house ;  but  the  peon  in  his  return  stated  that  as  he  was 
unable  to  find  Jan  Ali  and  serve  him  personally,  he  hung  up  the  summons  on 
the  cutcherry-house.  There  is  also  evidence  to  show  that  Jan  Ali  suddenly  dis- 
appeared from  the  cutcherry-house.  It  is  further  shown  that  inquiry  was  made 
in  his  native  village  whether  he  had  returned  there ;  but  the  result  of  the  in- 
quiry was  that  nothing  had  been  heard  of  him.  It  was  therefore  impossible 
to  say  where  Jan  Ali  was,  or  to  serve  him  with  a  summons.  We  think,  under 
these  circumstances,  that  his  deposition  was  properly  usable  under  s.  33  before 
the  Sessions  Court ;  and  it  does  not  appear  that  any  objection  was  made  be- 
fore the  Judge  to  its  admission.  We  find  on  the  record  no  petition  or  memo- 
randum showing  that  objection  was  made  when  the  deposition  was  read ;  but  we 
do  find  that,  on  the  part  of  the  defendant  himself,  the  deposition  before  the  Ma- 
gistrate of  one  of  his  own  witnesses  was  put  in,  and  was  used  as  evidence.  We 
think,  therefore,  that  both  these  depositions  were  properly  admitted  by  the  Judge 
to  be  used  as  evidence  in  this  case. 

We  then  come  to  the  next  ground  before  us  that  there  has  been  a  misdirec- 
tion by  the  Judge,  or  rather  a  want  of  sufficient  direction  to  the  jury.  It  is  alleg- 
ed that  many  matters  were  not  mentioned  by  the  Judge  in  his  charge  which  ought 
to  have  been  brought  to  the  notice  of  the  jury ;  and,  in  particular,  stress  was  laid 
on  the  fact  that  the  Judge  made  no  reference  whatever  to  the  evidence  of  the 
witnesses  for  the  defence.  We  asked  that  the  evidence  of  the  witnesses  for  the 
defence  should  be  read  to  us,  and  it  has  been  read  to  us,  and  we  have  no  hesi- 
tation in  saying  that  the  Judge,  by  making  no  reference  to  it  in  his  charge  to  the 
jury,  acted  favourably  rather  than  otherwise  towards  the  prisoner.  For,  if  re- 
ference had  been  made  to  that  evidence,  it  would  at  the  same  time  have  been 
necessary  to  point  out  to  the  jury  that  the  witnesses  were  not  in  accord  with  one 
another;  that  their  statements  were  discrepant ;  and  that  the  evidence  of  the  prin- 
cipal witness,  who  is  now  relied  upon  for  the  defence,  was  really  unreliable. 

Moreover,  we  know  that  the  prisoner  was  defended  by  counsel  in  the  Court 
bek)w;  and  although  particular  points  may  not  have  been  alluded  to  in  the 
Judge's  charge  to  the  jury,  we  have  little  doubt  that  they  were  made,  and  pro- 
perly made,  much  of  by  the  defendant's  counsel.  It  is  therefore  not  to  be  as- 
sumed that  these  points  were  absent  from  the  minds  of  the  jury  in  considering 
their  verdict.  It  is  impossible  for  a  Judge  in  summing  up  to  go  into  every  parti- 
cular of  the  evidence.  It  is  only  necessary  to  direct  the  attention  of  the  jury  to 
the  important  and  salient  points  in  the  case. 

There  is  one  other  objection  to  which  it  is  necessary  to  refer,  and  that  is  an 
objection  that  is  taken  before  us  as  to  the  constitution  of  the  jury,  but  about  which 
there  is  nothing  in  the  grounds  of  appeal  to  this  Court.  It  is  stated  that  the 
foreman  of  the  jury  was  a  clerk  in  the  Magistrate's  office.  This  is  the  only 
ground,  as  we  understand  it,  on  which  objection  could  be  made  to  him.    He 
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was  challenged  before  the  Judge,  and  it  was  for  the  Judge  to  decide  whether        1881. 
the  grounds  of  the  challenge  were  such  that  he  ought  not  to  be  allowed  to  sit  on  " 

the  jury.  "*™k 

The  Judge  was  not  satisfied  that  the  grounds  were  sufficient ;  nor  do  we  see        „ 
any  reason  why  his  being  a  clerk  in  the  Magistrate's  office  should  disqualify  him  ^"^   etitioh 


OF  ROCHIA 

TT        t  1  .  1  ,        rr,  MOHATO, 

Under  the  circumstances  we  must  dismiss  this  appeal.  The  conviction  and     -  q^^  ^^ 


from  sitting  on  the  jury. 

Under  the  circi 
sentence  will  stand. 


Appeal  dismissed. 


Be/ore  Mr,  Justice  Pontifex  and  Mr,  Justice  Field, 

In  the  matter  of  the  Petition  of  KALI  KRISTOTHAKUR  (Petitioner)        i88i. 
V,  GOLAM  ALT  CHOWDHRY  (Opposite  Party).i  Mar.  23. 

Criminal  Procedure  Code  (Act  X,  of  iSyi),  s,  ^jo — Record  of  Grounds — Police      7  Cal.  46. 
Report^  Incorporation  of — Evidence  of  Possession — Evidence  of  Title. 

In  proceedings  under  s.  530  of  the  Criminal  Procedure  Code,  the  Magistrate  recorded 
the  following  words :  "  Whereas  from  the  police-report  a  breach  of  the  peace  probable," 
and  found  that  certain  persons  were  in  possession. 

Held  that,  although  the  record  of  grounds  was  unsatisfactory,  as  the  initial  proceed- 
ing did  not  contain  within  itself  all  which  the  law  requires  to  be  recorded,  vib.,  in  the  first 
place,  that  the  Magistrate  is  satisfied  that  a  dispute  likely  to  induce  a  breach  of  the  peace 
exists,  and  in  the  second  place,  the  ground  upon  which  he  is  so  satisfied,  yet  that,  as  the 
police-report  from  which  the  grounds  for  apprehending  a  breach  of  the  peace  appeared  was 
incorporated  by  reference,  the  final  order  was  not  defective. 

In  re  Gobind  Chunder  Moitrd^  distinguished. 

No  sufficient  evidence  of  possession  was  produced  before  the  Magistrate,  but  evidence 
as  to  the  title  of  the  person  in  whose  favour  the  Magistrate  found  was  given,  and  the  Ma- 
gistrate based  his  decision  upon  the  latter  evidence,  and  determined  the  case  with  reference 
to  the  merits  of  the  claims  of  the  parties  to  the  right  of  possession. 

Held  that,  although  the  Magistrate  would  have  been  justified  in  looking  to  the  evidence 
of  title  in  corroboration  of  the  evidence  of  possession,  he  was  wrong  in  basing  his  decision 
on  the  evidence  of  title,  and  his  order  was  set  aside. 

In  this  case  an  order  had  been  made  under  s.  530  of  the  Criminal  Proce- 
dure Code,  declaring  one  Moonshi  Golam  Ali  to  be  in  possession  of  certain  land. 
A  rule  was  obtained  calling  upon  him  to  show  cause  why  the  order  should  not 
be  set  aside,  upon  the  grounds,  first,  that  the  preliminary  proceeding  recorded 
by  the  Magistrate,  viz.y  "  Whereas  from  the  police-report  a  breach  of  the  peace 
probable,"  was  defective ;  secondly ,  that  the  order  made  by  the  Magistrate  was 
bad,  inasmuch  as  it  did  not  contain  a  sufficient  description  of  boundaries  so  as  to 
enable  the  land  in  respect  of  which  the  order  had  been  obtained  to  be  identified  ; 
and,  thirdly,  that  the  Magistrate  allowed  his  mind  to  dwell,  not  upon  the  question 
of  possession,  but  on  the  question  of  title ;  and  that  he  had  not  evidence  of  pos- 
session before  him  which  could  justify  him  in  making  the  order. 

Mr.  M.  Gkose,  Baboo  Doorga  Mohun  Doss,  Baboo  Kali  Mohun  Doss,  and 
Baboo  Ram  Sukha  Ghose  in  support  of  the  rule. 

Mr.  H.  Bell  and  Baboo  Seetanath  Roy  showed  cause. 

>  Criminal  Motion,  No.  65  of  1881,  against  the  order  of  Baboo  Ackoy  Chowdhry,  De- 
paty  Magbtrate  of  Madaripore,  dated  the  14th  January  1881. 
^    ^M.LR.,6CaI.835-  ^     J  ^ 

I.  L.  R.,  Cal  43. 
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1881.  The  judgments  of  the  Court  were  as  follows : — 


In  the  Field,  J. — ^This  is  a  case  under  s.  530  of  the  Code  of  Criminal  Procedure. 

MATTfiR  OF    The  land  in  dispute  is  a  piece  of  newly-formed  chur  land.  It  was  claimed  by  one 
THE  Petition  party  as  belonging  to  his  estate  Jahazmara,  and  by  the  other  party  as  belonging 
OF  Kali      to  the  Mehal  Panchkati.  This  rule  was  obtained  substantially  on  three  grounds : 
Kristo      fi^^^^  ^^^^  ^^^  preliminary  proceeding  of  the  Magistrate  was  defective  ;  secondly, 
ThakuiL     ^^^^  ^^  order  made  by  the  Magistrate  is  bad,  inasmuch  as  it  does  not  contain  a 
Cal.  45      sufficient  description  by  boundaries  so  as  to  enable  the  land  in  respect  of  which 
*  the  order  has  been  made  to  be  identified ;  and,  thirdly,  that  the  Magistrate  allow- 

ed his  mind  to  dwell,  not  upon  the  question  of  possession,  but  on  the  question  of 
title ;  and  that  he  had  not  evidence  of  possession  before  hirri  which  could  justify 
him  in  making  the  order.  As  to  the  first  of  these  points,  the  learned  Counsel  for 
the  petitioner  relied  on  the  case  of  Sheikh  Munglo  v.  JDurga  Narain  Nag)-  In 
that  case  no  proceeding  whatever  was  recorded  by  the  Magistrate  who  initiated 
the  proceedings  under  s.  530  of  the  Code  of  Criminal  Procedure.  There  was 
merely  an  order  endorsed  on  the  back  of  the  police-report,  which  order  was  in 
these  terms :  "  Serve  a  notice  on  Durga  Churn  to  at  once  cease  from  building 
the  hut  under  s.  5 18,  Criminal  Procedure  Code,  and  call  on  both  parties  to  appear 
before  me  this  day  week  with  their  documents,  that  I  may  determine,  under  s. 
530,  Criminal  Procedure  Code,  who  is  in  possession  of  the  disputed  land." 

Now,  in  the  case  at  present  before  us,  there  is  a  proceeding.  The  Magistrate 
has  recorded  the  following  words  :  "  Whereas  from  the  police-report  a  breach  of 
the  peace  probable."  It  would  seem  that  some  such  word  as  "  is"  or  "  appears" 
has  been  omitted.  In  In  re  Gobind  Chunder  Moitra?'  which  was  before  this 
Bench  a  few  days  ago,  I  expressed  an  opinion  that  it  is  the  duty  of  the  Magis- 
trate, before  taking  proceedings  under  s.  530,  to  record  a  proceeding  stating,  in 
the  first  place,  that  he  is  satisfied  that  a  dispute  likely  to  induce  a  breach  of  the 
peace  exists,  and,  in  the  second  place,  the  ground  upon  which  he  is  so  satisfied ; 
and  these  observations  have  been  now  pressed  upon  me.  I  certainly  think  that 
it  is  the  duty  of  a  Magistrate  to  record  distinctly,  in  cases  under  s.  530,  that  which 
the  law  requires  to  be  recorded.  But  whether  the  omission  on  the  part  of  a  Ma- 
gistrate to  comply  precisely  with  the  requirements  of  the  law  will,  in  every  case, 
afford  a  suflScient  ground  for  setting  aside  his  order,  is  another  matter.  In  the 
case  In  re  Gobind  Chunder  Moitra?'  which  was  recently  before  this  Bench,  a 
reference  was  made,  in  the  Magistrate's  proceedings,  to  the  police-report,  and  I 
expressed  an  opinion  that,  even  if  the  police-report  were  taken  to  be  incorporated 
by  reference  in  the  initial  proceeding,  there  would  not  be  matter  sufficient  to  sa- 
tisfy the  requirements  of  the  law.  In  the  present  case,  the  Magistrate's  proceed- 
ing by  itself  is  not  a  sufficient  compliance  with  the  requirements  of  the  law ;  but 
if  the  police-report,  to  which  this  proceeding  refers,  be  taken  to  be  incorporated, 
there  is  sufficient  to  show,/rj/,  that  a  dispute  likely  to  induce  a  breach  of  the 
peace  existed ;  and,  secondly,  to  show  grounds  upon  which  the  Magistrate  might 
reasonably  be  so  satisfied.  I  am  distinctly  of  opinion  that  a  Magistrate  who  re- 
cords a  proceeding  like  that  which  has  been  recorded  in  the  present  case  per- 
forms his  duty  in  a  perfunctory  and  unsatisfactory  manner,  but  1  am  not  prepared 
to  say  that  the  final  order  in  the  present  case  is  defective,  on  the  ground  that  the 
initial  proceeding  did  not  contain  within  itself  all  which  the  law  requires  to  be 
recorded,  but  that  we  have  to  look  to  the  police-report  in  order  to  find  matter  suf- 
fipient  to  satisfy  the  requirements  of  the  section.  On  this/rx/  ground,  then,  it 
appears  to  me  that  the  objection  taken  by  the  learned  Counsel  must  fail.     As  to 

»  25  W.  R.,  Cr.  Rul.,  75.  2  Y  L,  r,^  5  Cal.  835. 
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the  second  ground,  that,  namely,  connected  with  the  boundaries,  there  is,  in  all         1881. 

probability,  a  sufficient  description,  regard  being  had  to  the  nature  of  the  land 

which  formed.the  subject  of  disputea  nd  to  the  difficulty  of  giving  precise  boun-       ^^  ^^^ 
daries  of  chur  land ;  but  it  is  not  necessary  to  go  farther  into  this -question,  be-    ^■atterqf 
cause  the  order  of  the  Magistrate  ought,  in  my  opinion,  to  be  set  aside  on  the  '''"^  Pbtitiqn 
remaining  ground,  which  1  am  about  to  deal  with.    This  ground  is,  that  there      OF  Kaxi 
was  not  evidence  of  possession  before  the  Deputy  Magistrate  to  justify  his  order ;      Kwsxa 
that  he  has  allowed  his  mind  to  wander  away  from  the  question  of  possession,     Thakub, 
which  it  was  hi§  duty  to  adjudicate  upon ;  and  that  his  order  is  based  entirely     7  W*  4^. 
upon  the  view  which  he  has  taken  with  respect  to  title. 

I  have  read  through  the  evidence  of  the  witnesses  examined  on  behalf  of 
the  petitioner  before  the  Magistrate,  and  it  appears  to  me  that  this  rule  ought 
to  be  made  absolute  upon  the  ground  so  taken.     S.  530  of  the  Code  of  Crimi- 
nal Procedure  enacts  that  the  Magistrate  shall,  without  reference  to  the  merits  of 
the  claims  of  any  party  to  the  right  of  possession,  proceed  to  enquire  and  de- 
cide which  party  is  in  possession  of  the  subject  of  dispute.     Now,  it  has  been 
contended  before  us,  that  the  proper  meaning  to  be  placed  upon  these  words  is, 
that  the  Magistrate  is  entirely  precluded  from  receiving  any  evidence  whatever 
as  to  the  title  of  the  parties.    In  that  argument  I  do  not  concur.    That  posses- 
sion should  follow  title  is  a  reasonable  and  natural  presumption ;  and  if  a  Ma- 
gistrate, in  a  case  of  this  kind,  uses  evidence  of  title  merely  in  order  to  guide 
and  assist  his  mind  in  coming  to  a  decision  upon  the  question  of  possession,  it 
appears  to  me  that  he  is  not  transgressing  the  provisions  just  quoted  by  using 
evidence  of  title  for  this  limited  purpose ;  but  if,  instead  of  proceeding  to  decide 
as  to  the  actual  possession,  he  virtually  puts  aside  the  consideration  of  this  ques- 
tion, and  determines  the  question  of  title  alone,  then  I  think  he  is  clearly  doing 
that  which  the  law  has  forbidden  him  to  do.     In  the  present  case,  the  Deputy 
Magistrate,  in  the  commencement  of  his  judgment,  says  that  the  parties  were 
called  upon  to  show  their  respective  claims  to  it,  i.e.,  the  chur.     He  does  not 
say  that  they  were  called  upon  to  show  their  respective  claims  to  possession. 
He  then  proceeds  to  enter  into  the  question  of  title,  to  consider  the  circum- 
stances under  which  the  chur  came  into  existence,  and  to  give  reasons  for  think* 
ing  that  this  newly-formed  chur  is  part  of  the  estate  of  one  party  rather  than  of 
the  estate  of  the  other  party.    Having  devoted  a  considerable  portion  of  his 
judgment  to  the  question  of  title,  he  then  proceeds  to  deal  with  the  question  of 
possession.    He  commences  this  part  of  his  judgment  by  saying, "  Now,  to  show 
possession,  Baboo  Kali  Kristo  Thakoor's  men  have  examined  several  witnesses, 
one  of  whom  is  a  munsif's  peon."     He  then  deals  with  the  evidence  of  the  wit- 
nesses called  to  prove  the  distraint  proceedings,  which  he  believes  to  be  ficti- 
tious ;  and  finally  he  says,  "  I  lay  not  much  stress  on  the  deposition  of  such  wit- 
nesses.   As  the  circumstance  and  probability  go  in  favour  of  Moonshi  Golam 
AH  and  as  (to?)  what  I  have  stated  in  paragraph  two  of  this  decision,  the  dis- 
puted land  lies  beyond  Jahazmara,  and  is  adjoined  to  Chur  Panchkati ;  and,  as 
1  believe  it  is  in  Golam  All's  possession,  I  direct  that  the  disputed  land  should 
remain  in  Moonshi  Golam  Ali*s  possession  till  otherwise  decided  by  competent 
Court."     Here  the  Deputy  Magistrate  expressly  states  that  he  does  not  lay  much 
stress  upon  the  testimony  of  the  witnesses ;  and  if  we  put  aside  this  oral  evi- 
dence, the  other  evidence  before  him  is  concerned  mainly,  or  indeed  altogether, 
with  the  question  of  title.  It  is  therefore  clear  that,  apart  from  the  oral  evidence 
upon  which  he  did  not  lay  much  stress,  there  was  not  evidence  upon  which  the 
Deputy  Magistrate  could  determine  the  question  of  actual  possession,  for  evi- 
dence of  title,  though  it  may  supplement  and  support  direct  evidence  of  posses- 
sion, cannot,  standing  alone,  be  proof  of  possession.   If  the  oral  testimony  of  the 
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t88i.        witnesses  went  to  show  that  the  possession  was  with  Golam  Ali,  and  if  the  cir- 

— — — ^  cumstances  and  probabilities  of  the  case  and  the  evidence  of  title  had  been  used 

In  the       merely  to  corroborate  this  testimony,  there  would  be  sufficient  on  the  record  to 

MATTER  OF    gupport  the  order  of  the  Deputy  Magistrate ;  but  on  examining  this  oral  evidence 

THE  Petition  j  ^^d  that  it  is  mainly  directed  to  the  question  of  title,  and  contains  little  or 

OF  Kali      nothing  upon  the  question  of  possession. 

Kristo  q^  ^^  whole,  it  is  clear  from  the  matter  upon  which  the  witnesses  were 

Thakur,  examined,  and  from  the  Deputy  Magistrate's  judgment,  that  he  did  not  properly 
7  Cal.  46.  address  his  mind  to  the  question  which  it  was  bis  duty  to  try — that  is,  the  fact  of 
actual  possession,  but  did  that  very  thing  which  by  the  provisions  of  s.  530  he 
was  precluded  from  doing — namely,  determined  the  case  with  reference  10  the 
merits  of  the  claims  of  the  parties  to  the  right  of  possession.  This  being  so,  it 
appears  to  me  that  the  Deputy  Magistrate's  order  under  s.  530  of  the  Code  of 
Criminal  Procedure  must  be  set  aside. 

This  rule  will  be  made  absolute. 

PoNTiFEx,  J. — I  also  agree  that  the  proceedings  must  be  set  aside,  and 
after  the  judgment  of  my  learned  brother,  it  is  only  necessary  for  me  to  say  that, 
in  my  opinion,  there  was  a  sufficient  proceeding  recorded  for  the  purpose  of 
initiating  proceedings  under  s.  530  of  the  Code  of  Criminal  Procedure.  I  also 
wish  to  add  that,  if  there  had  been  substantial  evidence  of  possession  or  a  conflid 
of  evidence  on  that  question,  the  Magistrate  would  have  been  justified  in  looking 
to  the  evidence  of  title  in  corroboration  of  the  evidence  of  possession.  But  as 
my  learned  brother  has  read  the  deposition  of  the  witnesses,  and  it  does  not 
appear  that  there  was  sufficient  evidence  of  possession,  I  agree  that  the  case 
should  not  have  been  decided  upon  evidence  of  title  alone. 

Rule  absolute. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Morris  and  Mr,  Justice  Prinsep, 

In  the  matter  of  the  Petition  of  CHANDRA  NATH  SIRKAR 

and  others. 

1881.  THE  EMPRESS  v,  CHANDRA  NATH  SIRKAR  and  others.^ 

April  2,  Confession — Persons  jointly  charged — Statement  by  Prisoner  in  absence  of 

^  .  g  Co-prisoners — Evidence  Ad  (L  of  18^2)^  s,  30, 

Several  persons  were  charged  together  with  offences  under  ss.  148,  302,  324,  and  326 
read  with  s.  149  of  the  Penal  Code.  The  Sessions  Judge,  when  about  to  examine  the  pri- 
soners, required  all  but  the  prisoner  under  examination  to  withdraw  from  the  Court,  until 
his  turn  for  examination  came  round,  and  convicted  each  prisoner  chiefly  upon  what  was 
said  by  his  co-prisoners  during  his  absence  from  the  Court. 

Held  that  the  evidence  so  given  was  inadmissible. 

The  facts  of  the  case  fully  appear  from  the  judgment. 

Mr.  Gasper  and  Baboo  Grish  Chunder  Chowdhry  for  the  appellants. 

The  judgment  of  the  Court  (Morris  and  Prinsep,  JJ.)  was  delivered  by 

Morris,  J. — This  is  a  case  of  r}'ot,  which  resulted  in  the  death  of  one  Gopee- 
nath  Manjhi,  permanent  injury  to  the  right  arm  of  Khaim  Sheikh  caused  by 
gunshots,  and  minor  injuries  to  others,  also  caused  by  gunshots  and  by  cutting 
weapons. 

I  Criminal  Appeal,  No.  756  of  1880,  against  the  order  of  C.  D.  Winter,  Esq,,  OfHciating 
Sessions  Judge  of  Pubna,  dated  the  25th  October  x88o. 
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The  Sessions  Judge,  in  concurrence  with  both  the  assessors,  has  convicted         igsi. 
Chandra  Nath  Sirkar,  AlumPoramanick,  Nundo  Manjhi,  and  Hukim  Pora- 


manick,  of  ryot  under  s.  148  of  the  Penal  Code,  but,  differing  from  the  assessors,       ^^  "^^^ 
he  has  also  convicted  Chandra  and  Nundo  Manjhi  of  culpable  homicide  not     matter  of 
amounting  to  murder ;  and  he  has  sentenced  Chandra  Nath  Sirkar  to  transport-  the  Petition 
ation  for  life,  Nundo  Manjhi  to  transportation  for  ten  years,  and  Alum  Pora-  of  Chandra 
manick  and  Hukim  Poramanick  to  rigorous  imprisonment  for  three  years.  Nath 

Concurring  with  one  assessor,  but  differing  from  the  other,  the  Sessions  Sirkar, 
Judge  has  further  convicted  Malu  Sheikh,  Modhone  Sheikh,  Mudhee  Sheikh,  7  Cal.  65. 
and  Kolimuddeen  Pathan,  of  ryot,  but  he  has,  differing  from  both  assessors, 
also  convicted  the  last  named  of  culpable  homicide  not  amounting  to  murder ; 
and  he  has  sentenced  Kolimuddeen  Pathan  to  transportation  for  life,  and  the 
other  three  persons  to  three  years'  rigorous  imprisonment.  Two  other  men 
were  acquitted  by  the  Sessions  Judge. 

Appeals  have  been  preferred  against  all  these  sentences. 

The  appellants  have  been  defended  by  Mr.  Gasper  both  in  the  Sessions 
Court  and  before  us,  and  we  are  surprised  to  find  that,  in  a  case  of  such  public 
importance  and  of  so  serious  a  character,  the  Legal  Remembrancer  has  not 
been  instriicted  to  appear  on  behalf  of  the  prosecution. 

It  appears  that  disputes  have  been  existing,  for  some  time  passed,  in  the 
village  of  Tepri,  between  two  parties  claiming  to  receive  rents  from  the  ryots, 
the  one  party  being  certain  Sandyals  of  Solop,  Kali  Sunder  Sandyal  and  an- 
other, and  the  other  party,  one  Debi  Doss,  the  auction-purchaser  of  the  rights 
and  interests  of  Bykunt  Sandyal,  brother  of  the  Sandyals  of  the  first  party. 
Before  this  occurrence,  Debi  Doss  died,  but  his  interest  is  represented  by  his 
son  Jibun  Ram. 

The  existence  of  these  disputes,  and  the  likelihood  of  their  terminating  in 
a  serious  ryot,  was  well  knoWn  to  the  local  police,  whose  station  is  two-and-a- 
half  kos,  or  five  miles,  distant  from  Tepri ;  and  so  late  as  the  morning  of  the 
ryot,  which  forms  the  subjeft  of  the  present  trial,  the  head-constable  left  the 
place  on  completion  of  an  investigation  into  an  offence  which  arose  out  of  the 
disturbed  state  of  the  village.  The  evidence  shows  that  both  sides  had  then 
assembled  forcibly  to  assert  their  respective  claims,  and  foreign  clubmen  (desh- 
walis)  had  been  enlisted  to  overawe  the  villagers,  and,  in  the  event  of  a  disturb- 
ance, to  give  to  their  respective  sides  the  benefit  of  their  superior  strength  and 
skill. 

Under  his  purchase  in  1283  or  1876  of  the  rights  and  interests  of  Bykunt 
Sandyal,  Debi  Doss  claimed  the  entire  sixteen  annas  share  of  the  rents  of  the 
village.  The  other  Sandyals  opposed  him,  alleging  that  the  interest  of  Bykunt 
Sandyal  was  only  a  small  fractional  share  not  exceeding  one  anna.  The  villa- 
gers generally  had  yielded  to  the  claim  of  Debi  Doss,  but  a  certain  number  of 
men  of  the  fisher-class,  inhabiting  the  quarter  called  Manjhipara,  refused  to  pay 
him  the  rent  demanded  of  them,  and  were  supported  and  encouraged  in  their 
resistance  by  the  Sandyals. 

The  zemindari  cutcherry  of  Debi  Doss  was  held  at  the  house  of  Nundo 
Manjhi,  close  to  the  Manjhi's  quarter,  and  a  fence  had  been  set  up,  barring  the 
passage  into  the  homestead  of  Dusrut  and  Subul  Manjhi,  at  the  head  of  the  path, 
which  runs  west  and  north  of  Nundo  Manjhi's  homestead.  The  object  of  this 
was  apparently  to  protect  the  Manjhis  against  any  sudden  attack  from  the  cut- 
cherry  quarter.  These  facts  must  have  been  patent  to  the  head-constable,  who 
was  in  Tepri  on  the  morning  of  the  ryot,  and  it  is  impossible  to  believe  that  they 
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1881 .        were  not  also  known  to  the  superior  police-officers  at  the  adjoining  police-station. 

It  is  matter,  therefore,  of  extreme  surprise  that  they  did  not  take  strict  measures 

In  the       ^q  prevent  the  breach  of  the  peace  that  was  evidently  imminent,  or  at  any  rate 

MATTER  OF    ^q  hinder  the  introduction  of  firearms  and  large  bodies  of  "deshwalis*'  into  the 

THE  Petition  village.   This  negligence  on  their  part  has  deprived  this  Court  of  independent 

OF  Chandra  testimony,  and  made  it  extremely  difficult  to  ascertain  from  the  garbled  accounts 

Nath       of  the  partisans  of  either  side  what  the  real  facts  connected  with  the  origin  of 

SiRKAR,      this  ryot  are,  or  to  say  which  party  took  the  initiative.    We  gather,  however,  from 

7  Cal.  65.     the  evidence  that,  on  the  loth  July  1 880  (Asar  27th,  1287),  Chandra  Nath  Sirkar 

held  open  cutcherry  under  a  gab-tree  close  to  the  house  of  Nundo  Manjhi,  which 

had  been  set  apart  for  a  cutcherry,  and  began  collecting  rent  from  the  villagers 

on  the  part  of  Debi  Doss. 

An  attempt  was  evidently  made  to  collect  the  rent  from  the  residents  of  the 
Manjhipara  close  by,  and  this  was  at  once  met  by  an  attack  in  force  by  the 
Manjhis,  aided  by  deshwalis  of  the  Sandyals,  who  were  either  stationed  in  the 
house  of  Gopal  Manjhi,  or  in  the  neighbouring  house  of  Bhagirathi  Thakur. 
The  houses  of  Gopee  Manjhi,  Dusrut,  and  Subul,  which  were  in  one  cluster, 
became  the  scene  of  the  disturbance,  and  almost  immediately  a  large  body  of 
men  on  both  sides  assembled  there,  and  began  the  fight.  One  or  more  guns 
were  discharged  at  the  Manjhis,  resulting  in  the  wounding  of  Gopeenath  Manjhi, 
Khaim  Sheikh,  and  Dhonai.  Gopeenath  died  in  hospital  on  the  13th  from  peri- 
tonitis caused  by  this  injury,  and  Khaim  has  been  permanently  deprived  of  the 
use  of  his  right  arm.  It  would  seem  that  they  were  standing  in  the  lane  near 
the  bamboo-fence.  There  is  much  discrepancy  in  the  evidence  regarding  the 
number  of  shots  fired,  and  by  whom  they  were  fired ;  but  it  is  clear  from  the 
nature  of  the  injuries  inflicted,  and  the  shot-marks  found  on  the  spot,  that  there 
must  have  been  more  than  one  discharge  of  firearms.  There  was  some  attempt 
made  on  behalf  of  the  prisoners  to  account  for  these  gun-shots  by  an  accident- 
al discharge  in  the  struggle  brought  on  by  the  Manjhis,  but  there  is  no  reason 
for  accepting  this  explanation.  There  can  be  no  doubt  that  the  guns  were  fired 
deliberately  at  the  Manjhis  to  injure  some  of  ihem,  and  to  ensure  success  to  Debi 
Doss's  party.  Some  of  the  witnesses  even  declare  that  certain  persons,  one  of 
whom  was  the  prisoner,  Kolimuddeen,  were  ordered  to  fire  to  drive  off  the  Man- 
jhis ;  whichever  party,  therefore,  made  the  first  move,  it  is  clear  that  the  other 
was  fully  prepared  to  resist,  and  it  is  equally  clear  that  the  party  of  Debi  Doss 
overcame  the  Manjhis,  and  looted  their  houses  after  they  ran  away.  There  is  no 
evidence  to  show  that  the  prisoners  acted  in  the  exercise  of  their  legal  rights  of 
self-defence,  and  therefore  any  one  of  them,  who  is  proved  to  have  been  present, 
engaged  in  this  riot,  is  liable  to  be  convicted  of  some  offence  connected  there- 
with. The  Sessions  Judge  has  felt  the  difficulty  of  relying  implicitly  on  the  evi- 
dence of  the  Manjhi  witnesses,  who,  no  doubt,  were  actively  engaged  on  their 
side ;  and  he  has  adopted  the  extraordinary  expedient  of  convicting  the  prisoners 
principally  on  what  each  has  said  regarding  the  other.  However  much  the  law 
(s.  30,  Evidence  Ad)  may  allow  him  to  take  into  consideration  a  confession  made 
by  one  of  the  prisoners  as  affecting  himself,  and  also  another  prisoner,  the 
course  which  Mr.  Gasper  states  the  Sessions  Judge  adopted  in  recording  the 
statements  of  the  prisoners,  and  which  is  not  denied  by  the  Sessions  Judge,  in 
reply  to  our  enquiry  on  this  subject,  would  prevent  us  from  giving  full  effect  to 
that  law.  It  would  seem  that,  when  the  Sessions  Judge  was  about  to  examine 
the  prisoners,  he  required  each  to  withdraw  from  the  Court  until  his  turn  for 
examination  came  round.  In  consequence  of  this  procedure,  the  principal  pri- 
soner, Chandra  Nath  Sirkar,  was  examined  in  the  absence  of  the  other  prisoners, 
who  never  had  an  opportunity  of  denying,  or  even  knowing,  what  he  had  said,  and 
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yet  that  statement,  made  behind  their  backs,  is  made  the  chief  ground  for  convict-         tssi . 
ing  them.     It  is  an  elementary  rule  that  no  one  should  be  condemned  in  his 


absence,  and  yet  the  Sessions  Judge  has  acted  in  a  manner  directly  opposed  to       ^^  ^"" 
it.     We,  therefore,  are  obliged  to  place  entirely  out  of  consideration  any  state-     matter  or 
ment  made  by  any  of  the  accused  in  the  absence  of  another  prisoner  so  far  as  it  the  Petition 
aflFects  the  latter.     (His  Lordship  then  proceeded  to  consider  the  evidence,  and  op  Chandra 
dismissed  the  appeals.)  Nath 

Appeal  dismissed.  Sirkar> 

___  7Cal.65. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Morris  and  Mr,  Justice  Tottenham. 

In  the  matter  of  the  Petition  of  SOKHINA  BIBI.  1881. 

THE  EMPRESS  v.  GRISH  CHUNDER  NUNDI.i  April  26. 

False  Charger-Penal  Code  (Act  XLV.  of  i860),  s.  2Jj^Opportunity  ^  ^^'  ^^' 

of  substantiating  charge. 

Upon  a  trial  for  bringing  a  false  charge  with  intent  to  injure,  it  appeared  that  the 
original  complaint  was  lodged  in  the  Court  of  the  Extra  Assistant  Commissioner,  and  a 
local  enquiry,  by  a  competent  police-officer,  was  directed.  The  officer  reported  that  the 
charge  was  false,  and  recommended  that  the  prisoner  should  be  prosecuted.  The  Extra 
Assistant  Commissioner  ordered  the  papers  to  be  sent  to  the  Deputy  Commissioner,  who 
ordered  the  prosecution,  and  the  prisoner  was  convicted. 

Held  that  the  conviction  was  bad.  The  Extra  Assistant  Commissioner  should,  on  re- 
ceipt of  the  report  of  the  police,  have  communicated  its  contents  to  the  prisoner,  and  affotd- 
ed  her  an  opportunity  of  substantiating  her  complaint,  and  should  then  have  decided  the 


Baboo  Joy  Gobind  Shome  for  the  petitioner. 

The  facts  of  the  case  suflScjently  appear  from  the  judgment  of  the  Court 
(Morris  and  Tottenham,  JJ.),  which  was  delivered  by 

Morris,  J. — It  appears  to  us  that  there  is  no  legal  foundation  for  the  trial  of 
Sokhina  Bibi  under  s.  in  of  the  Indian  Penal  Code.  Sokhina  Bibi  lodged  a 
complaint  under  ss.  354  and  376,  coupled  with  s.  511,  in  the  Court  of  the  Extra 
Assistant  Commissioner.  After  her  examination,  the  Court,  under  s.  146  of  the 
Code  of  Criminal  Procedure,  directed  a  local  enquiry  to  be  made  by  a  compe- 
tent police-ofl&cer.  This  officer,  a  Sub-Inspector,  submitted  a  report,  in  which 
he  expressed  the  opinion  that  the  charge  preferred  was  false,  and  that  the  com- 
plainant should  be  prosecuted  for  making  a  false  complaint.  Thereupon  the 
Extra  Assistant  Commissioner  passed  the  following  order :  "  Let  the  papers  be 
recorded  as  false,  and  let  the  papers  be  sent  to  the  Deputy  Commissioner  for 
proper  orders  as  regards  instituting  a  case  against  the  complainant  under  ss.  2 11 
and  182."  Upon  this  the  Deputy  Commissioner,  on  the  3rd  December,  passed 
an  order  to  the  effect  that  in  his  view  no  notice  ought  to  have  been  taken  of  the 
complaint  owing  to  the  character  of  the  complainant ;  but,  as  an  enquiry  had 
taken  place,  he  would  allow  the  petitioner  to  be  prosecuted  if  the  District  Super- 
intendent of  Police  wished  it.  The  District  Superintendent  of  Police  express- 
ed a  wish  that  a  prosecution  should  follow.  Upon  this  the  Deputy  Commissioner, 
on  the  20th  December,  ordered  the  prosecution. 

•  Criminal  Motion,  No.  91  of  1881,  against  the  order  of  T.  y.  Mwrray^  Esq.,  Assist- 
ant Commissioner  of  Sylhet,  dated  the  12th  February  1881. 
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i8Si.  It  seems  clear  to  us  that  there  has  been  no  proper  adjudication  by  the  Extra 

Assistant  Commissioner  of  the  complaint  preferred  by  Sokhina  Bibi.  On  the  re- 


iN  THE       ceipt  of  the  report  of  the  Sub-Inspector,  he  should  have  communicated  its  con- 
MATTER  OF    tcuts  to  the  complaiuant,  and  afforded  her  an  opportunity,  if  she  so  desired  it,  of 
THE  Petition  producing  the  witnesses  named  in  her  complaint,  or  of  giving  such  other  proof 
OF  Sokhina  in  support  of  her  complaint  as  she  might  think  proper.     Having  thus  put  the 
Bibi,        complainant  lo  the  proof,  and  given  her  the  opportunity  of  substantiating  her 
7  Cal.  87.     complaint,  the  Extra  Assistant  Commissioner  should  have  proceeded  to  decide 
the  case.     This  course  he  has  not  adopted  at  all,  and,  as  Sokhina  Bibi  was 
prepared  to  give  evidence  in  support  of  her  complaint,  the  Deputy  Commission- 
er had,  we  think,  no  power  to  direct  a  prosecution  under  s.  2 1 1  to  be  instituted. 
This  is  in  accordance  with  the  rulings  of  this  Court  in  Syed  Ntssar  Hossein  v. 
Ramgolam  Singh^  and  in  Government  v.  Karimdad?    It  also  strikes  us  as  im- 
proper that  this  prosecution  should  have  been  directed  by  the  Deputy  Commis- 
sioner contrary  to  his  own  expressed  opinion  as  to  its  propriety,  and  solely  in  de- 
ference to  the  wishes  of  the  District  Superintendent  of  Police,  whose  subordi- 
nate had  been  complained  against. 

We  have  to  observe,  with  reference  to  the  Assistant  Commissioner's  explana- 
tion as  to  the  examination  of  the  complainant's  witnesses,  that  their  examination 
by  the  Sub-Inspector  of  Police  when  enquiring  into  the  original  complaint,  and 
their  subsequent  examination  in  the  present  case  as  witnesses  for  the  defence 
before  himself,  could  not  give  the  prisoner  the  opportunity  of  proving  that  the 
original  complaint  was  true,  to  which  she  was  entitled  before  she  could  legally 
be  prosecuted  for  making  a  false  charge. 

We,  therefore,  quash  the  proceedings,  which  have  resulted  in  the  convic- 
tion of  Sokhina  Bibi  under  s.  211,  and,  setting  aside  the  sentence  of  eighteen 
months'  rigorous  imprisonment,  direct  her  release. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Morris  and  Mr.  Justice  Tottenham, 

1881.  In  the  matter  of  the  Petition  of  GOPAL  DHANUK. 

^^^^'  THE  EMPRESS  v.  GOPAL  DHANUK.* 

7  Cal.  96.     pi^^  ^y  Gutlty^False  Charge— Penal  Code  (Act  XLV,  of  j86oJ,  s.  211-— Record  of 
Plea — Explaining  Charge — Criminal  Procedure  Code  (Act  X.  of  18^2),  s,  aj/. 

A  prisoner,  charged  under  s.  21 1  of  the  Penal  Code  with  having  brought  a  false  charge 
with  intent  to  injure,  by  accusing  A  of  having  caused  the  death  of  a  person  by  doing  a  rash 
or  negligent  act  not  amounting  to  culpable  homicide  under  s.  304A,  stated  at  the  trial  that 
the  original  complaint  made  by  him  was  false,  and  that  he  made  it  unthinkingly.  The 
Sessions  Judge  treated  this  statement  as  a  plea  of  guilty,  and  sentenced  the  prisoner  to 
rigorous  imprisonment.  No  record  of  the  prisoner's  plea,  as  required  by  s.  237  of  the  Cri- 
minal Procedure  Code,  appeared  on  the  proceedings,  nor  did  it  appear  that  the  charge  had 
been  explained  as  well  as  read  to  the  prisoner,  and  the  Judge  considered  that  the  original 
complaint  did  not  amount  to  a  false  charge  of  an  offence  under  s.  304A. 

Held  that  the  conviction  was  bad. 

In  this  case  one  Gopal  Dhanuk  was  charged  under  s.  2 11  of  the  Penal  Code 
with  having  made  a  false  charge  with  intent  to  injure  one  Bedwa.  It  appeared 

1  25  W.  R.,  Cr.  Rul.,  10. 
«  I.  L.  R.,  6  Cal.  496. 

»  Criminal  Appeal,  No.  188  of  1881,  against  the  order  of  W.  H,  Vemer,  Esq.»  Ofiiciat* 
ing  Sessions  Judge  of  Bhagulpore,  dated  the  26th  February  1881. 
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that  the  prisoner  had  stated  to  the  police  that  Bedwa  had  assaulted  one  Manjar,        isst 
who  died  shortly  afterwards,  and  that  the  death  was  the  result  of,  or  accelerated 


by,  the  blow.    At  the  trial  before  the  Sessions  Judge,  the  prisoner  stated  that  the  ^^  ''"" 

original  complaint  made  by  him  to  the  police  was  false,  and  that  he  made  it  un-  matter  op 
thinkingly.  The  Judge  treated  this  statement  as  a  plea  of  guilty,  and  sentenced  the  Petition 

the  prisoner  to  eight  months'  rigorous  imprisonment.    No  record  of  the  prison-  o^  Gopai, 

er's  plea,  as  required  by  s.  237  of  the  Criminal  Procedure  Code,  appeared  on  Dhanuk, 

the  proceedings,  nor  did  it  appear  that  the  charge  had  been  explained  as  well  /Cal.^S. 
as  read  to  him ;  and  the  Sessions  Judge,  in  giving  judgment,  stated  that  the 
original  complaint,  though  malicious,  could  hardly  be  regarded  as  amounting  to 
a  charge  of  culpable  homicide. 

The  prisoner  appealed  to  the  High  Court. 

No  one  appeared. 

The  judgment  of  the  Court  {Morris  and  Totienkam,  JJ.)  was  delivered  by 

Morris,  J. — ^This  conviction  is  bad  in  law,  and  must  be  set  aside.  The 
Sessions  Judge  states  that  the  prisoner  pleads  guilty  to  the  charge,  and  that  the 
only  question  is  as  to  what  punishment  should  be  allotted.  We  find  in  the  pro- 
ceedings no  record  of  the  prisoner's  plea,  as  required  by  s.  237  of  the  Code  of 
Criminal  Procedure,  when  he  pleads  guilty.  All  that  we  find  is  a  narrative  by  the 
Judge  of  what  occurred  and  of  the  statements  made  by  the  prisoner.  We  do 
not  find  from  this  that  the  charge  was  explained  as  well  as  read  to  the  prisoner 
{vide  s.  237),  and  we  do  find  that  he  did  not  admit  one  very  important  element 
in  an  offence  under  s.  211  of  the  Penal  Code,  viz.,  the  intention  to  injure  an- 
other. The  prisoner  is  said  to  have  represented  that  he  made  the  false  com- 
plaint unthinkingly.    This  certainly  does  not  amount  to  a  plea  of  guilty. 

The  Judge  was  further  somewhat  inconsistent,  for,  after  stating  that  the 
prisoner  pleaded  guilty,  he  proceeds  to  show  that  he  was  not  guilty  of  the  charge 
as  framed,  inasmuch  as  he  had  not  made  a  complaint  of  an  offence  under  s.  304  A 
of  the  Penal  Code,  which  was  alleged  in  the  charge. 

The  Judge  committed  an  error,  therefore,  in  convicting  the  priscfher  with- 
out a  trial.  We  therefore  set  aside  the  conviction  and  sentence,  and  direct  that 
the  prisoner  be  tried  according  to  law,  and  that  the  Judge  conform  to  the  proce- 
dure laid  down  in  Ch.  XIX.,  Code  of  Criminal  Procedure. 

Conviction  set  aside. 

FULL  BENCH. 

Be/ore  Sir  Richard  Garth,  Kt,,  Chief  Justice,  Mr.  Justice  Ponti/ex,  Mr. 
Justice  Morris,  Mr.  Justice  Mitter,  and  Mr.  Justice  McDonell, 

THE  EMPRESS  v.  KASSIM  KHAN 

AND 

THE  EMPRESS  v.  MUSSAMUT  DAHIA  and  another.i  1881. 

Criminal  Procedure  Code  (Act  X.  of  1872J,  ss.  118,  ng^Penal  Code  (Act  XLV.      AprUis* 

of  i860),  s.  191.  7Cal.i2i. 

Neither  the  words  "  shall  answer  all  questions  "  in  s.  1 18  of  the  Code  of  Criminal  Pro- 
cedure, nor  the  words  "  shall  be  bound  to  answer  all  questions  "  in  s.  1 19  of  the  same  Code, 

>  Full  Bench  References  made  by  Mr.  Justice  Pontifex  and  Mr.  Justice  Field,  in  Cri- 
minal Reference  No.  36  of  1881,  and  by  Mr.  Justice  Mitter  and  Mr.  Justice  Maclean,  in 
Criminal  Appeal  No.  790  of  1880. 

1.  L.  R.,  Cal.  43. 
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coildtittite  '*  An  express  provision  of  the  law  to  state  the  truth  "  within  the  meaning  of  s. 
191  d  the  Penak  Code. 

Ss.  118  and  119  are  merely  intended  to  oblige  persons  to  give  such  information  as 
they  can  to  the  police,  in  answer  to  the  questions  which  may  be  put  to  them,  and  they 
hnpoae  no  legal  obligation  on  those  persons  to  speak  the  truth. 

In  Kasslm  Khan's  case,  it  appeared  that  the  accused  was  a  witness  for  the 
prosectttion  in  a  criminal  trespass  case  tried  by  the  Deputy  Magistrate  of  the 
Sudder  Sub^division  of  Midnapore,  and  he  there  stated  on  oath  that  some  pre- 
vious information  which  he  had  given  to  the  police  was  false.  The  police-officer 
who  cooodiicted  the  case  for  the  prosecution  applied  for  and  obtained  sanction 
to  prosecute  the  witness  under  s.  193  of  the  Penal  Code.  The  accused  witness 
was  tried  by  the  Joint-Magistrate,  who  discharged  him,  on  the  ground  that  the 
statement  made  by  him  on  oath  could  not  be  used  against  him  as  a  defendant, 
and  that  there  was  no  prospeft  of  proving  that  the  accused's  statement  to  the 
police  was  actually  false.  The  Magistrate  of  the  Distrift  referred  the  case  to 
the  High  Court,  under  s.  296  of  the  Code  of  Criminal  Procedure,  in  order  that 
the  proceedings  of  the  Jdnt-Magistrate  should  be  quashed,  and  a  re-trial  of  the 
accused  ordered.  The  reference  came  on  before  Mr.  Justice  Pontifex  and  Mr. 
Justice  Field,  who  referred  the  matter  to  a  Full  Bench  in  the  following  terms  : 

"  FiBLD,  J. — ^The  question  submitted  to  the  Full  Bench  I  understand  to  be 
this :  Can  a  person  be  convicted  under  s.  193  of  the  Penal  Code  for  giving  false 
evidence,  the  words  alleged  to  be  false  having  been  spoken  to  a  police-officer 
engaged  In  making  an  investigation  under  the  provisions  of  the  Code  of  Cri- 
minal Procedure  ? 

**  The  definition  of  giving  false  evidence  (s.  191)  is, — 

*  Whoever — 

(i)  bemg  l^:ally  bound  by  an  oath, 

(2)  or  by  any  elxpress  provision  of  law  to  state  the  truth,  or 

(3)  being  bound  by  law  to  make  a  declaration  upon  any  subject, 

makes  any  statement  which  is  false,  and  which  he  either  knows  or  believes 
to  be  fake,  or  does  not  believe  to  be  true,  is  said  to  give  false  evidence.' 

"  It  will  probably  be  admitted  that  (3)  has  no  application  to  the  present 
case,  and  that  it  is  concerned  only  with  that  class  of  cases,  of  which  the  de- 
claration to  be  made  by  a  person  obtaining  a  marriage-license  is  an  example. 

"  Ss.  ii8  and  119  of  the  Code  of  Criminal  Procedure  empower  a  police- 
officer  making  an  investigation  to  examine  persons  acquainted  with  the  facts 
of  the  case  under  inquiry,  and  enad  that  such  persons  shall  answer  all  ques- 
tions relating  to  such  case,  put  by  such  officer,  except  criminating  questions. 
Such  answers  may  be  reduced  to  writing,  but  they  are  not  to  be  signed  by  the 
person  making  them,  nor  are  they  to  form  part  of  the  record,  or  be  used  as  evi- 
dence. 

"  These  provisions  of  the  Code  of  Criminal  Procedure  require  the  persons 
examined  to  answer  the  questions  put  to  them,  but  they  contain  no  express  pro- 
vi^on  that  such  persons  shall  siaie  the  truth.  This  seems  to  take  the  case  at 
once  out  of  (2). 

"Then  as  to  (i)>  can  a  police-officer  administer  an  oath?  The  Code  of 
Criminal  Procedure  does  not  provide  for  the  administration  of  an  oath  by  a 
police-officer,  but  does  not  expressly  prohibit  it.  In  the  case  of  accused  persons, 
an  oath  is  expressly  prohibited.  It  has  never  been  usual  for  police-officers  to 
administer  an  oath.    Then,  were  ss.  4  and  5  of  the  Indian  Oaths  Ad,  X.  erf 
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1873,  intended  to  alter  this  practice?  Consider  the  words  *  who  may  lawfully 

be  examined before  any  person  having  by  law authority  t0  ' 

examine  such  persons/  in  s.  5.  My  own  view  is  that  the  practice  was  nai  meant 
to  be  altered. 

''  If,  as  a  matter  of  fad,  no  oath  was  administered  by  the  poHce-oflSoer,  I 
think  there  is  an  end  of  the  question. 

"  The  accused  in  this  case  gave  certain  information  to  the  police.  Before 
the  Magistrate  he  swore  that  this  information  was  false.  The  District  Magis- 
trate desired  to  have  him  punished  under  s.  103  of  the  Penal  Code  for  giving 
false  evidence  in  his  statement  made  to  the  police.  It  is  suggested  that  he  efta 
be  convicted  on  an  alternative  charge  of  giving  false  evidence,  either  in  his  state- 
ment made  to  the  police,  or  in  that  made  to  the  Magistrate. 

"  The  Joint-Magistrate  discharged  the  accused  without  drawing  upacbarge, 
or  calling  upon  him  to  plead  to  it,  on  the  ground,  as  it  would  seem,  that  there  was 
no  other  evidence  besides  these  two  contradictory  statements.  The  Magistrate 
of  the  District  asks  us  to  quash  the  Joint-Magistrate's  proceedings,  and  order  a 
re-trial. 

"  I  do  not  concur  with  the  case  of  Nim  Chand  Mookerjee}  There  is,  as  I 
have  above  pointed  out,  no  provision  of  law  which  binds  a  person  to  state  the 
truth  in  answer  to  a  question  put  by  apolice-officer,  and  unless  a  person  is  legally 
bound  by  an  oath,  or  by  an  express  provision  of  law,  to  state  the  truth,  the  offence 
of  giving  false  evidence  cannot  be  committed.'' 

"  PoNTiFEx,  J. — I  agree.  The  man  might  possibly  be  tried  for  making  a 
false  charge,  or  giving  false  information  to  a  public  officer.  " 

The  Empress  v.  Mussamut  Dahia  and  Chedee  Dhanuk  was  an  appeal 
from  a  judgment  and  sentence  passed  upon  them  by  the  Sessions  Judge  of 
Tirhoot  The  facts  of  the  case  are  set  out  in  the  reference  to  the  Full  Bench 
made  by  Mr.  Justice  Mitter  and  Mr.  Justice  Maclean,  the  terms  of  which  are  as 
folk)ws : — 

"  A  woman  of  thirty  years  of  age,  called  Guniya,  was  drowned  in  a  well ; 
she  was  the  daughter  of  the  appellant,  Dahia. 

''  Information  was  given  at  the  thana  by  a  chowkidar  on  the  8th  September, 
that  Guniya  had  accidentally  fallen  into  the  well.  The  head-constable  enquired 
into  the  case,  and  the  appellant,  Dahia,  made  a  statement  that  her  daughter  had 
fallen  into  the  well. 

"  On  the  1 2th  September,  the  same  chowkidar  reported  that  there  was  a 
rumour  that  the  deceased  had  been  pushed  into  the  well  by  a  boy  called  Ma- 
badeo ;  and  on  the  13th  September,  Dahia  made  another  statement  to  the  head- 
constable,  which  is  marked  B  on  the  record.  In  this  statement  she  distinctly 
stated  that  she  had  seen  Mahadeo  push  her  daughter  into  the  well. 

''  Mahadeo  was  sent  up  on  a  charge  of  murder,  but  it  was  found  to  be  false. 
In  those  proceedings,  Dahia  gave  evidence  before  the  Magistrate  to  the  effect 
that  her  daughter  fell  into  the  well  accidentally.  Mahadeo  was  discharged,  and 
proceedings  taken  against  Dahia  and  three  others.  They  were  committed  on 
charges  under  s.  2 1 1,  but  the  Judge  added  charges  under  s»  193, and,  in  concur<^ 
rence  with  the  assessors,  has  convicted  Dahia  and  her  relative  Chedee  under 
that  section. 

»  20  W.  R.,  Cr.  Rul,  41.  " 
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'*  We  think  it  is  sufficiently  proved  that  Guniya  fell  into  the  well,  and  that 
Mahadeo  did  not  intentionally  push  her  in.  It  is  also,  we  think,  clear  that  Dahia 
falsely  told  the  head-constable  that  she  had  seen  Mahadeo  push  her  daughter 
into  the  well.  The  head-constable  proves  her  statement  to  him.  The  case  against 
the  appellant  Chedee  is  similar,  except  that  the  head-constable  proves  only  the 
record  he  made  of  Chedee's  statement,  and  not  the  words  of  that  statement. 

"  We  entertain  considerable  doubts  whether,  on  the  facts  stated  above,  a  con- 
viction for  an  ofFence  under  s.  193  of  the  Penal  Code  can  be  sustained.  The 
Judge  relies  upon  the  decision  of  this  Court  in  Nim  Chand  Mookerjee  s  case}  in 
which  this  passage  occurs  at  page  43  : — 

"*But  it  is  not  necessary  under  s.  194  that  the  false  evidence  which  is  given 
should  be  the  evidence  given  in  a  Court  of  Justice.  S.  191  provides  that  whoever 
is  bound  by  any  express  provision  of  law  to  state  the  truth  upon  any  subject,  and 
makes  any  statement  which  is  false,  and  which  he  knows  or  believes  to  be  false, 
is  said  to  give  false  evidence.  Now,  under  s.  1 19  of  the  Code  of  Criminal  Proce- 
dure, a  police-officer,  making  an  investigation,  may  examine  orally  any  person 
supposed  to  be  acquainted  with  the  facts  and  circumstances  of  the  case,  and  such 
person  shall  be  bound  to  answer  all  questions  put  to  him  by  such  officer ;  and  it 
would  be  a  complete  offence  of  giving  false  evidence  as  defined  by  s.  191,  taking 
into  consideration  the  provisions  of  s.  1 1 8  of  the  Code,  if  a  false  statement  had 
been  made  by  such  person.' 

"  As  we  are  not  prepared  to  follow  this  decision,  we  should  be  glad  to  have . 
an  authoritative  ruling  on  the  point  which  we  would  put  in  the  form  of  this 
question — 

"  Whether  the  words  *  shall  answer  all  questions'  in  s.  118,  or  the  words 
*  shall  be  bound  to  answer  all  questions'  in  s.  119,  Criminal  Procedure  Code, 
constitute  an  express  provision  of  law  to  state  the  truth  within  the  meaning  of 
s.  191, Penal  Code?" 

Mr.  G.  C,  Kilhy  for  the  Crown. — Under  s.  1 18  of  the  Criminal  Procedure 
Code,  the  accused  was  bound  to  answer  all  questions  put  to  him.  If  he  refuses 
to  answer,  he  maybe  punished  under  s.  179  of  the  Penal  Code,  and  the  accused 
cannot  be  said  to  have  answered  the  questions  put  to  him  within  the  meaning  of 
the  section  if  he  gives  answers  which  are  intentionally  false.  Besides,  being 
**  bound  to  answer"  in  s.  1 19  of  the  Criminal  Procedure  Code,  must  mean  bound 
to  answer  truly.  He  is  legally  bound  to  speak  the  truth,  and  if  he  does  not,  he  is 
punishable  under  s.  191  of  the  Penal  Code.  A  person  who  gives  information,  or 
who  is  examined  under  ss.  118  and  119  of  the  Criminal  Procedure  Code,  is  a 
witness.  He  is  called  so  in  the  marginal  notes  to  those  sections.  [Pontifex, 
J. — I  see  no  reason  why  he  should  be  called  so.]  He  is  punishable  under  s.  193 
for  giving  false  evidence. 

Cur,  ad.  vuli. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Garth,  C.J. — We  think  it  plain  that,  neither  the  words  "  shall  answer  all 
questions"  in  s.  118  of  the  Criminal  Procedure  Code,  nor  the  words  "  shall  be 
bound  to  answer  all  questions"  in  s.  1 19  of  the  same  Code,  constitute  "  an  ex- 

?ress  provision  of  law  to  state  the  truth"  within  the  meaning  of  s.  191  of  the 
*enal  Code. 

Ss.  118  and  119  are,  in  our  opinion,  merely  intended  to  oblige  persons  to 
give  such  information  as  they  can  to  the  police  in  answer  to  questions  which  may 

I  30  W.  R.,  Cr.  Rul.,  41. 
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be  put  to  them,  and  they  impose  no  legal  obligation  on  those  persons  to  speak 
the  tnitb,  unless  we  import  the  word  "  truly "  in  each  section  after  the  word 
"questions,"  which  we  clearly  have  no  right  to  do. 

Investigations  in  a  Police  Court  are  not,  as  a  rule,  conducted  with  the  same 
care  and  accuracy  as  proceedings  in  a  Court  of  Justice ;  and  we  think  that  it 
would  be  extremely  dangerous  to  the  liberty  of  the  subject,  if  information  thus 
loosely  taken  by  a  police-officer  could  be  made  the  subject  of  a  prosecution  for 
giving  false  evidence. 

It  may  be  that,  in  some  cases,  the  giving  of  false  information  may  be  made 
the  subject  of  a  different  charge  under  other  sections  of  the  Penal  Code ;  but 
this  is  a  matter  upon  which  we  are  not  now  called  upon  to  give  an  opinion. 
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APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Cunningham  and  Mr.  Justice  Prinsep. 

In  the  matter  of  GYAN  CHUNDER  ROY  and  otHERS  (Petitioners)  v. 
PROTAB  CHUNDER  DASS  (Opposite  Party).i 

False  Charge — Dismissal  of  Complaint — Prosecution  under  s.  211  of  Penal  Code 
(Act  XLV,  of  i860) — Criminal  Procedure  Code  (Act  X,  of  1872)^  ss,  144,  14^, 
468,  4^0,  and  4*^1. 

Where  a  charge  had  been  preferred  against  a  person,  and  the  Magistrate  before  whonri 
it  was  heard,  after  hearing  the  statement  ofthe  complainant,  but  not  those  of  his  witnesses, 
dismissed  the  complaint,  and  subsequently,  on  the  application  of  the  person  charged,  grant- 
ed him  leave  under  s.  470  to  prosecute  the  complainant  for  bringing  a  false  charge. 

Held  thTit  the  proceedings  were  not  irregular,  and  that  the  Magistrate  was  justified  in 
acting  as  he  had  done. 

Held  also  that  there  is  a  distinction  in  the  proceedings  to  be  adopted  when  a  sanction 
is  given  und(  r  s.  470,  and  the  institution  by  the  Court  of  its  own  motion  of  proceedings 
under  s.  471. 

Syed  Nissar  Hossein  v.  Ramgolam  Sing*  dissented  from.' 

In  this  case,  the  petitioner,  Gyan  Chunder  Roy,  made  a  complaint  to  the 
police,  which,  after  investigation,  was  reported  to  the  Magistrate  as  false.  Gyan 
Chunder  then  repeated  his  complaint  before  the  Magistrate,  who  examined  him 
under  s.  144  of  the  Code  of  Criminal  Procedure,  and  dismissed  the  complaint 
under  s.  147.  A  fortnight  later,  the  person  accused  applied  to  the  Magistrate, 
and  obtained  sanction  to  prosecute  the  complainant  for  having  falsely  charged 
him.  Proceedings  were  thereupon  commenced  before  another  Magistrate,  who 
on  the  20th  December  committed  the  petitioner  to  the  Court  of  Session.  The 
petitioner  then  applied  to  the  High  Court  to  have  the  order  dismissing  his  com- 
plamt  set  aside,  and  the  order  sanctioning  the  criminal  prosecution,  and  the  pro- 
ceedings taken  thereunder,  quashed,  on  the  ground  that  the  Magistrate  was  not 
competent  to  dismiss  the  complaint,  or  to  sanction  the  prosecution  [under  s.  2 11 
of  the  Indian  Penal  Code]  without  first  examining  all  the  witnesses  offered  to 
prove  it. 

A  rule  was  accordingly  issued,  calling  on  the  opposite  party  to  show  cause 
why  these  orders  should  not  be  set  aside. 

1  Criminal  Motion,  No.  2  of  x88x,  against  the  order  of  T,  E,  Coxhead,  Esq.,  Officiating 
Magistrate  of  Dacca,  dated  i8th  November  1880. 
«  25  W.  R.,  Cr.  RuL,  10. 
'  See,  however,  In  the  matter  ofSokhina  Bihee,  ante,  p.  335. 
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Mr.  M,  Gkoscy  Mr.  Evans,  Baboo  Doorga  Mohun  Doss,  and  Baboo  Lail 
'  Mohun  Dass,  in  support  of  the  rule. 

The  Advocate- General  (Mr.  Paul),  Mr.  Branson,  and  Baboo  Baikunt  Nath 
Dass,  showed  cause. 

The  judgments  of  the  Court  (Cunningham  and  Prinsep,  JJ.)  were  as  fol- 
lows : 

Cunningham,  J. — The  question  raised  in  this  case  is  the  competence  of 
a  Magistrate,  under  s.  147  of  the  Criminal  Procedure  Code,  to  dismiss  a  com- 
plaint; and,  under  s.  468  of  the  Code,  to  sanction  the  prosecution  of  the  com- 
plainant, for  making  a  false  charge,  without  hearing  the  complainant's  evidence. 
I  see  no  reason  to  question  the  legality  of  the  Magistrate's  proceeding.  S.  147 
empowers  the  Magistrate  to  dismiss  the  complaint,  if,  after  examining  the  com- 
plainant, there  is,  in  his  judgment,  no  sufficient  ground  for  proceeding;  and 
there  is  nothing  in  s.  468  to  indicate  that  any  particular  proceeding  on  the  part 
of  the  Court  giving  the  sanction  is  essential  to  its  validity — such  as,  for  instance, 
is  necessary  in  the  case  of  a  Court  committing  a  case,  or  sending  it  for  inquiry, 
under  s.  471.  I  am  unable  to  concur  in  the  opinion  expressed  on  this  point  in 
Syed  Nissar  Hossetn  v.  Ramgolam  Stng/t}    The  application  must  be  rejected. 

Prinsep,  J.  (after  stating  the  facts  as  above,  continued). — Several  cases 
decided  by  this  Court  have  been  cited  by  Mr.  M.  Ghose  in  support  of  his  con- 
tention; but  it  appears  to  me  that,  with  the  exception  of  one  case,  Syed  Nissar 
H ossein  v.  Ramgolam  Singh}  none  of  them  are  precisely  in  point. 

There  is  clearly  a  distinction  between  a  sanction  given  under  s.  470  of  the 
Criminal  Procedure  Code,  and  the  institution  of  proceedings  by  a  Court  of  its 
own  motion,  which  is  provided  for  by  s.  471.  The  case  now  before  us  is  one 
coming  under  s.  470,  which  refers  to  private  prosecutions,  under  leave  obtained, 
for  certain  offences  specified  in  ss.  467,  468,  and  469.  Before  sanction  to  pro- 
secute can  properly  be  given,  it  is  necessary  that  the  proceedings  on  the  origi- 
nal complaint  should  have  terminated  in  a  regular  manner.  The  Court  should 
then  consider,  as  has  been  pointed  out  in  the  cases  of  The  Queen  v.  Mahomed 
Hossain"^  and  Radha  Nauth  Banerjee  v.  Kangalee  Mollah?  whether  there  are 
good  grounds  for  the  application  made  to  it,  or  whether  it  has  been  made  solely 
for  the  purpose  of  oppressing  and  harassing  an  adversary,  and  preventing  him 
from  taking  any  further  legal  steps  to  which  he  may  be  entitled,  as  has  been 
pointed  out  also  in  the  case  of  The  Queen  v.  Baijoo  Lall:^  "It  is  by  no  means 
in  every  instance  in  which  a  party  fails  to  prove  his  case  that  the  Judge  who 
has  decided  against  such  party  is  justified  in  exercising  the  power  given  him 
by  this  section.  So  long  as  it  is  a  case  as  to  which  there  is  any  possible  doubt, 
or  in  which  it  is  not  perfectly  certain  that  the  Judge's  decision  must  be  upheld 
in  the  event  of  there  being  an  appeal  in  the  civil  suit,  the  Judge  ads  indiscreetly 
and  wrongly,  if,  the  moment  he  has  given  his  judgment  in  the  civil  suit,  he  exer- 
cises the  power  given  him  by  this  section.  At  the  same  time,  if,  in  the  course 
of  the  civil  trial,  the  Judge  has  before  him  clear  and  unmistakable  proof  of  a 
criminal  offence,  and  if,  after  the  trial  is  over,  he,  on  consideration,  thinks  it 
necessary  to  proceed  at  once,  of  course  it  may  be  right  to  do  so.  Judges  should, 
however,  bear  in  mind  that  criminal  prosecutions  are  frequently  suggested  by 
successful  litigants  merely  to  prevent  an  appeal  in  the  civil  suit;  and  they  should 
be  careful  not  to  lend  themselves  to  such  suggestions  too  readily.  They  should 
also  recollect  that,  when  they  proceed  under  s.  471,  the  responsibility  for  the 


»  25  W.  R.,  Or.  Rul.,  10. 
2  16  W.  R.,  Cr.  Rul.,  37. 


'  Marsh.  407. 

^  I.  L.  R..  1  Cal.  450;  see  p.  455. 
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prosecution  rests  upon  the  Judge  entirely;  such  a  prosecution  being  a  very 
different  thing  from  a  prosecution  instituted  on  the  complaint  of  a  private  party, ' 
and  merely  sanctioned  by  the  Court  under  s.  468."  In  the  cases  cited  before 
us — ^that  is  to  say.  The  Queen  v.  Gour  Mohun  Singh}  Ashrof  AH  y.  The 
Empress?  and  In  re  Russick  Lall  Mullick^ — prosecutions  were  ordered  simply 
on  the  report  of  the  police  that  the  complaints  made  had,  on  investigation,  been 
found  to  be  false.  In  all  these  cases,  and  also  in  the  case  of  The  Empress  v. 
Karimdady^  recently  decided  by  Garth,  C.J.,  and  Field,  J.,  on  the  9th  Decem- 
ber 1880,  the  Court  has  pointed  out  the  impropriety  of  acting  solely  on  the 
report  of  the  police,  and  without  having  considered  the  statement  of  the  com- 
plainant, or  the  evidence  tendered  by  him.  In  the  cases  of  The  Queen  v. 
Heera  Lall  Ghose  ^  and  In  re  Gangoo  Stngh,^  the  Magistrate  had  commenced 
to  hear  the  evidence  tendered  by  the  complainant,  and  closed  the  proceedings 
summarily  without  hearing  all  the  witnesses  cited,  so  as  to  make  the  order  of 
discharge  an  improper  order  within  the  terms  of  s.  21 5,  expl.  iii.,  of  the  Code  of 
Criminal  Procedure.  These  are  cases  very  different  from  the  case  now  before 
us,  in  which,  after  hearing  the  complainant,  the  Magistrate  was  fully  competent 
to  dismiss  the  complaint,  and  so  put  an  end  to  all  proceedings  before  him. 

In  In  re  Choolhaie  Telee?  the  Magistrate  ordered  a  prosecution  for  a  false 
complaint  after  he  had  passed  an  order  of  dismissal  under  s.  147 ;  but  in  that 
case  he  took  upon  himself  to  direct  the  institution  of  a  prosecution  acting  under 
s.  471,  and  he  was,  therefore,  under  the  terms  of  that  section,  bound  to  make  such 
preliminary  enquiry  as  might  be  necessary  before  directing  a  prosecution  to  be 
instituted ;  and  the  Court  there  held  that  he  was  bound  to  give  the  complainant 
an  opportunity  of  showing  that  there  were  no  grounds  for  instituting  such  a  prose- 
cution. That,  however,  is  a  very  different  case  from  the  present  one,  in  which  the 
responsibilityof  instituting  a  criminal  prosecution  was  accepted  by  a  private  party, 
the  proceedings  on  the  original  complaint  had  regularly  terminated,  and  from 
what  had  already  taken  place  before  him,  the  Magistrate  was  satisfied  that  the 
leave  asked  for  should  be  granted. 

I  concur  in  the  view  of  the  law  expressed  by  Jackson,  J.,  in  In  re  Biyogi 
Bhagut.^  In  that  case,  however,  the  order  was  set  aside,  on  the  ground  that  the 
order  of  dismissal  under  s.  147  had  not  been  properly  passed,  because  the  com- 
plainant had  not  been  examined. 

It  was  certainly  open  to  the  complainant  in  the  case  now  before  us,  if  he 
thought  proper,  to  apply  for  an  order  under  s.  298  that  a  further  inquiry  into  his 
complaint  might  be  made,  notwithstanding  the  order  of  dismissal ;  but  he  did 
not  think  it  proper  to  do  so,  nor  has  he  at  any  time,  until  the  lapse  of  some  six 
weeks,  and  after,  on  proceedings  taken  against  him,  he  has  been  committed  to 
the  Court  of  Session  for  making  a  falye  complaint,  thought  proper  to  take  any 
steps  to  have  his  complaint  re-tried,  or  to  have  any  witnesses  examined. 

The  fact  that  he  has  taken  no  action  in  the  matter  seems  to  me  to  dis- 
tinguish the  present  case  from  Syed  Nissar  Hossein  v.  Ramgolam  Singh?  But, 
even  if  this  were  not  so,  I  am  not  disposed  to  concur  in  the  view  laid  down  by 
the  learned  Judges  in  that  case  when  they  say  that  it  was  "  clearly  illegal  on  the 
part  of  the  Assistant  Magistrate  and  Magistrate  to  give  sanction  under  s.  21 1  of 
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the  Penal  Code  without  giving  the  petitioner  an  opportunity  of  adducing  evi- 
dence to  prove  that  the  charge  which  he  made  was  a  true  one." 

On  these  grounds,  I  am  unable  to  find  anything  illegal  in  the  proceedings 
which  have  already  taken  place ;  knd  I  accordingly  concur  in  discharging  this 
rule. 

Rule  discharged. 

APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Mitter  and  Mr.  Justice  Maclean. 

WOOD  (Petitioner)  v.  THE  CORPORATION  of  the  TOWN  OF 
CALCUTTA  (Opposite  Party).i 

"Trli     IT"  7^^^^^^  of  the  Peace — Disqualifying  Interest — Summons  issued  at  instance  of^  and 
'       •  3    •  determined  hy^  a  Servant  of  the  Prosecutor — Evidence^  Refusal  to  hear — Final* 

ity  of  Assessment — Beng,  Act  IV,  of  i8y6,  ss.  75,  77,  7^,  ^p,  346^  and  3$i — 
High  Courts*  Criminal  Procedure  Act  (X.  of  i8y$)y  s.  14^. 

A,  alleged  to  have  carried  on  business  in  Calcutta  without  haying  taken  out  a  license 
under  Beng.  Act  IV.  of  1876,  was  summoned  at  the  instance  of  the  Corporation  by  B,  a  ser- 
vant of  the  Corporation,  and  also  a  Justice  of  the  Peace.  The  case  was  subsequently  heard 
by  B,  and  it  was  shown  that  notice  of  the  assessment  under  class  ii.,  sch.  3,  had  been  duly 
served  on  A,  and  that,  though  he  then  denied  his  liability  to  take  out  any  license,  and  stated 
that  he  carried  on  no  business  as  alleged,  he  had  not  appealed  against  the  assessment  un- 
der s.  79.  It  was  further  shown  that  the  assessment  had  been  confirmed  by  the  Chairman 
of  the  Corporation,  but  that  the  amount  had  not  been  paid.  A  thereupon  tendered  evidence 
to  show  that  he  was  not  liable  to  take  out  any  license ;  but  B  refused  to  hear  such  evidence, 
and,  convicting  A,  sentenced  him  to  pay  a  fine.  On  an  application,  under  the  above  circum- 
stances, to  the  High  Court  under  s.  147,  A£t  X.  of  1875, — 

Held  that  the  finality  of  the  decision  of  the  Chairman  referred  to  in  s.  79  has  only  re- 
ference to  the  class  under  which  a  particular  person,  who  is  admittedly  bound  to  take  out 
a  license  under  s.  75,  should  be  assessed,  and  not  to  the  case  where  the  liability  to  take  out 
a  license  at  all  is  denied,  this  being  a  question  which  can  only  be  determined  judicially  after 
taking  evidence  by  a  competent  Court  in  a  prosecution  uncler  s.  77,  and  that,  therefore,  the 
refusal  of  B  to  bear  the  evidence  tendered  by  A  on  this  point  was  illegal. 

Held  also  that  the  proceedings  and  ultimate  conviction  of  A  were  illegal,  inasmuch  as 
B,  being  a  servant  of  the  prosecutor,  i.«.,  the  Corporation,  had  such  an  interest  as  might 
give  him  a  bias  in  the  matter,  and  that  consequently  he  ought  not  to  have  sat  as  Justice 
of  the  Peace,  either  at  the  granting  or  upon  the  hearing  of  the  summons. 

In  this  case  the  petitioner,  J.  Wood,  was  summoned  at  the  instance  of  the 
Corporation  of  the  Town  of  Calcatta,  on  the  a9th  March  1881,  for  not  having 
duly  taken  out  a  license  for  the  year  1880,  for  the  trade  or  profession  carried  on 
and  exercised  by  him,  as  a  boarding-house-keeper  at  No.  5,  Wood  Street,  in  the 
town  of  Calcutta,  under  s.  75  of  Beng.  Ad  IV.  of  1876,  and,  being  convicted  by 
Mr.  O.  C.  Dutt,  a  Justice  of  the  Peace,  was  fined  ELs.  60. 

It  appeared  that  on  the  31st  January  1881,  one  Mr.  O'Brien  Moore,  a  Li- 
cense Inspector  of  the  Corporation,  assessed  the  petitioner  as  a  boarding-house- 
keeper, under  class  ii.,  sch.  3,  of  Beng.  Ad  IV.  of  1876,  and  caused  a  notice 
to  be  served  upon  him  to  pay  the  required  license-tax  ^or  the  past  year,  viz.^  1 880. 
The  petitioner  thereupon  informed  the  License  Inspector  that  he  was  not  liable 
to  take  out  a  license,  as  he  was  not  a  boarding-house*keeper,  and  had  not  car- 
ried on  any  such  business  in  the  year  1880.  This  denial  was  not  accepted,  and 
the  assessment  having  been  confirmed  by  the  Chairman,  he  was  informed  under 
8.  79  that  he  must  pay  Rs.  50  as  his  license-tax,  or  appeal  against  the  assessment 

*  Criminal  Motion,  No.  113  of  1881,  against  the  order  of  Mr.  O.  C,  Dutt^  Honorary 
Magistrate  of  Calcutta,  dated  the  29th  March  188 1 
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within  fonrteen  days  after  depositing  that  amount,  as  required  by  that  section.        1881. 
No  appeal  having  been  preferred  on  the  expiry  of  the  fourteen  days,  />.,  on  the 


28th  February  1881,  an  application  was  made  to  Mr.  O.  C.  Dutt,  a  Justice  of       Wood 
the  Peace,  who  was  also  employed  as  the  Collector  o(  Taxes  under  the  Corpora-  ^* 

tion,  and  a  summons  being  granted,  the  case  was  heard  on  the  29th  March  1881  Corporation 
by  the  same  Justice  of  the  Peace.     At  the  hearing,  the  petitioner,  through  his  of  the  Town 
pleader,  admitted  the  receipt  of  the  notice  of  assessment  under  s.  79,  but  con-  of  Calcutta, 
tended  that  he  was  not  liable  to  take  out  a  license,  as  he  was  not  a  boarding-house-    7  Cat.  323. 
keeper.    Mr.  O.  C.  Dutt  thereupon  examined  Mr.  Moore  on  behalf  of  the  pro- 
secution, who  proved  that  the  petitioner  was  assessed  by  the  Chairman  imder 
class  ii.  as  a  boarding-house-keeper,  carrying  on  business  as  such  during  the 
year  1880,  and  that,  the  notice  of  assessment  having  been  given,  the  petitioner 
did  not  appeal  against  that  assessment,  nor  was  the  amount  assessed  paid.    The 
petitioner  then  tendered  evidence  to  prove  that  he  was  not  a  boarding-house- 
keeper, and  had  not  carried  on  the  business  of  one  in  the  year  1880;  but  Mr. 
O.  C.  Dutt  refused  to  hear  it;  and,  convicting  the  petitioner,  fined  him  Rs.  60. 

The  petitioner,  accordingly,  applied  to  the  High  Court  under  s.  147  of  Aft 
X.  of  1875  ^o  have  the  record  called  up,  and  the  conviction  quashed. 

Mr.  Sale  for  the  petitioner. — The  conviction  is  bad,  because  Mr.  O.  C.  Dutt, 
being  a  Collector  of  the  Municipality  (/>.,  a  servant  of  the  Corporation,  who  is 
the  prosecutor)  has  such  an  interest  in  the  case  as  to  disqualify  him  from  trying 
it,  and  even  the  consent  of  the  accused  would  not  cure  the  disqualification — The 
Queen  v.  Bholanath  Sen}  The  principle  is  clearly  laid  down  by  Mr.  Justice 
Norman  in  The  Queen  v.  Mukta  Sing^  that  if  the  Judge  has  any  personal  or 
pecuniary  interest  in  the  subject  of  the  charge,  he  is  disqualified  from  trying  it, 
and  this  principle  has  been  frequently  acted  upon — Dimes  v.  The  Grand  June- 
ti0n  Canal  Co,^  It  is  not  necessary  to  show  that  there  is  the  probability  of  a  Ma- 
gistrate being  influenced  by  his  position,  but  even  if  there  be  the  slightest  pos- 
sibility of  his  decision  being  affected  thereby,  it  would  be  sufficient  to  disqualify 
him  from  hearing  the  charge.  The  Chairman,  moreover,  has  no  power  to  de- 
cide the  question  as  to  whether  a  person  is  a  trader  or  not,  or  liable  to  assess- 
ment under  the  Aft,  for  s.  79  refers  solely  to  the  case  of  a  person,  who  is  ad- 
mittedly properly  assessable,  having  been  assessed  under  a  wrong  class,  and  not 
to  that  of  a  person  who  denies  that  he  is  liable  to  be  assessed  at  all,  for  this 
is  a  question  which  can  only  be  determined  judicially,  and  the  Chairman  has 
no  authority  given  him  to  determine  it,  S.  78,  too,  provides  that  the  Chairman 
shall  determine  under  which  of  the  classes  every  person  to  whom  a  license  maybe 
granted  shall  be  assessed,  and  therefore  points  to  the  same  conclusion;  besides, s. 
77  is  a  semi-penal  one,  and  as  such  must  be  construed  strictly.  The  Magistrate 
had,  therefore,  no  right  to  shut  out  the  evidence  tendered,  but  should  have  tried 
the  question  as  to  whether  the  petitioner  was  liable  to  assessment  at  all,  and  this 
cannot  now  be  tried  on  affidavit. 

Mr.  Sale  then  proceeded  to  argue  that  there  was  evidence  that  the  petitioner 
carried  on  no  trade,  when  he  was  stopped  by  the  Court. 

Mr.  W,  C  Bonnerjee  (Officiating  Standing  Counsel)  for  the  Corporation 
[cantrd), — ^The  case  having  been  brought  up  under  s.  147  of  Aft  X.  of  1875, 
the  Court  must  be  satisfied  from  the  circumstances  of  the  case  that  there  has 
been  a  substantial  injustice  done,  and  not  merely  that  there  has  been  an 
irregularity  in  the  proceedings.     Mr.  O.  C.  Dutt  had  no  personal  or  pecuniary 

*  I.  L.  R.,  2  Cal.  23.  «  4  B.  L.  R.,  Ap.  Cr.,  15. 
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i88i.'       interei^t  \n  ^  case  whatever,  and  on  that  ground  it  could  iK>t  be  conteoded 
that  he  was  incapacitated  from  dealing  with  the  case,  merely  because  he  was 


Woop       connected  with  the  Municipality  in  the  way  he  was.     The  finding  of  the  Ma- 

^'  gistrate  must  also  be  taken  to  be  corred,  viz.,  that  the  decision  of  the  Chair- 

Corporation  ^an  was  to  be  final.    When  the  Legislature  considered  that  cases  under  the 

OF  TUB  Town  Aft  should  be  dealt  with  by  independent  persons,  it  specifically  enacted  that 

OF  Calcutta^  such  was  to  be  the  procedure  ;  for  instance,  s.  79  provides  that  appeals  under 

7  Cal.  323.    it  are  to  be  heard  and  determined  by  not  less  than  three  Commissioners  oiher 

than  executive  officers  of  the  Commissioners.  It  would  seem  clear,  therefore,  that 

the  Legislature  never  intended  to  preclude  persons  in  the  position  of  Mr.  O.  C* 

D^jtt  from  dealing  with  cases  like  the  present.    Were  the  contention  of  the  other 

side  to  be  upheld,  then  the  Ad  would  practically  become  unworkable,  and  there 

must  have  been  numerous  cases  decided  previous  to  this,  in  which  the  proceed- 

iujgs  were  illegal,  for  formerly  the  Justices  of  the  Peace  were  all  members  of  the 

M!unicipal  Corporation,  and  similar  cases  were  heard  and  determined  by  them. 

If  the  Cojjrt,  however,  considers  that  the  exclusion  of  the  evidence  tendered  by 

Wood  has  vitiated  the  Magistrate's  decision,  the  case  may  be  sent  back  to  be 

tried  on  its  merits. 

Mr.  Sale  in  reply  pointed  out  that,  in  Dimes  v.  The  Grand  Junction  Canal 
Co,}  it  was  held  that,  under  such  circumstance,  the  decision  was  voidable  on 
objection  being  taken,  and  not  absolutely  void.  He  also  referred  to  The  Queen 
V.  Gibbon?' 

The  following  judgments  of  the  Court  [Mitter  and  Maclean  y  J  J.)  were  deli- 
vered : — 

MiTTER,  J.  (after  stating  the  facts  as  above,  continued). — Mr.  O.  C.  Dutt 
refused  to  hear  the  evidence  that  was  tendered  on  behalf  of  the  petitioner,  on 
the  ground  that,  the  Chairman's  assessment  having  become ^»(z/  under  the  last 
para,  of  s.  79,  the  question,  whether  he  was  liable  to  lake  out  a  license  under  s.  75, 
could  not  be  re-opened.  One  of  the  grounds  upon  which  the  conviction  has 
been  questioned  is,  that  this  view  of  the  law  is  not  corred. 

The  other  ground  upon  which  the  conviction  has  been  questioned  is,  that 
Mr.  O.  C.  Dutt,  by  reason  of  his  connection  with  the  Corporation  of  the  town 
of  Calcutta  as  their  collector  of  taxes,  was  incompetent  to  try  this  case. 

I  am  of  opinion  that  the  proceedings  and  the  ultimate  conviction  are  illegal. 
In  the  first  place,  it  seems  to  me  that  Mr.  O.  C.  Dutt  was  not  right  in  convicting 
the  petitioner  without  allowing  him  to  substantiate  his  defence  by  evidence. 
The  construction  put  upon  the  word  "  final "  in  the  last  para,  of  s.  79  is,  in  my 
opinion,  not  corred.  The  decision  of  the  Chairman  or  Vice-Chairman  has  re- 
ference only  to  the  class  under  which  a  particular  person,  who  is  admittedly  bound 
to  take  out  a  license  under  s.  75,  should  be  assessed.  The  decision  referred  to 
herein  is  what  is  referred  to  in  s.  78,  which  is  as  follows  : — 

"  The  Chairman,  or  some  officer  authorized  by  him  in  that  behalf,  shall 
determine  under  which  of  the  classes  mentioned  in  the  third  schedule  every  per- 
son to  whom  a  license  may  be  granted  shall  be  assessed ;  and  the  Chainnan 
inay,  in  his  discretion,  remit  the  payment  of  license-tax  either  in  whole  or  in 
part  to  any  person  classified  under  classes  5  or  6  of  the  third  schedule."  The 
language  of  the  section  does  not  authorize  the  Chairman  to  determine  (when 
the  fad  is  denied)  whether  a  particular  person  is  bound  to  take  out  a  license 
under  s.  75.  He  shall  determine  under  which  of  the  classes  mentioned  in  the 
third  schedule  every  person  to  whom  a  license  may  be  granted  shall  be  assessed. 

»  3  H.  L.  Gas.  795.  =  L.  R.,  6  Q.  B.  Div.  168. 
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Theodore,  if  tb6  Chainhan  be  of  opinion  that  a  palrtietilar  person  is  liable  trnder        itti. 
the  Aft  to  take  out  a  license,  and  if  that  person  denies  his  liability,  the  qaestton  — ^         " 
can  only  b6  determined /iw//Wtf//K,  t-e^y  after  taking  evidence  by  a  competent       ^^oat 
Court  in  a  prosecution  und^r  s.  i*7,  ^' 

S.  346  of  the  Aft  says  that  "  the  Commissioners  may  direft  any  prosecution      ,      t6v^ 
for  any  public  nuisance  whatsoever,  and  may  order  proceedings  to  be  taken  for  ^  ^ 
the  punishment  of  any  person  offending  against  any  of  the  provisions  of  this  Aft/'  opCA^<5wtta» 
It  was  under  the  provisions  of  this  section  that  the  prosecution  in  this  case  was    ^  CU»  322. 
commenced.    Certainly,  before  a  conviction  could  be  had,  the  prosecutor  was 
bound  to  prove  that  the  accused  had  offended  "  against  any  of  the  provisions 
of  this  Act."     If  the  view  of  the  law  taken  by  Mr.  O.  C.  Dutt  is  correct,  it  is 
not  for  the  Magistrate  before  whom  the  accused  is  prosecuted  to  determine  that 
question ;  but  he  is  bound  to  accept  the  decision  of  the  Chairman,  who  virtually 
stands  in  the  position  of  a  prosecutor.     It  is  clear  to  me  that  this  view  is  not 
warranted  by  any  of  the  provisions  of  the  Act  in  question.     The  conviction  is 
therefore  bad  upon  this  ground. 

As  to  the  other  objection,  it  is  clear  upon  the  authorities — The  QUeen  v. 
Meyer}  The  Queen  v.  Milledge?  The  Queen  v.  Gihborfi—\\i2X  if  Mr.  O.  C.  Dutt 
had  been  a  member  of  the  Corporation,  he  would  have  been  disqualified,  not 
only  to  take  part  in  the  final  hearing,  but  also  to  issue  the  original  summons. 

Whethet  the  principle  upon  which  these  cases  has  been  decided  shbtlld 
not  be  applied  to  the  case  of  a  servant  of  the  Corporation  sitting  as  a  Judge,  >ft 
the  question  which  we  have  to  decide  with  reference  to  this  objection.  The 
reason  of  the  rule  is,  that  a  person  who,  by  his  interest,  pecuniary  or  piertottfrfj 
is  likely  to  have  a  bias  in  the  matter  of  the  prosecution,  ought  not  to  sit  as  a 
Judge.  Having  regard  to  the  reason  of  the  rule,  I  think  that  the  principle  ot 
the  cases  cited  above  should  be  extended  to  the  case  of  a  person  who  is  con* 
nected  with  the  Corporation  in  the  same  way  as  Mr.  O.  C.  Dutt. 

The  proceedings  and  the  conviction  must,  therefore,  be  quashed. 

Maclean,  J. — ^The  petitioner,  J.  Wood,  was  convicted  before  Mr.  O.  C. 
Dutt,  Justice  of  the  Peace,  of  having  exercised  the  trade,  profession*  or  calling 
of  a  boarding-house-keeper  in  1880,  without  having  taken  out  a  license  as  re- 
qaired  by  s.  75,  Beng.  Act  IV.  of  1876.  A  fine  of  Rs.  60  was  imposed  under  9. 
77  of  the  Act. 

The  record  has  been  called  up  to  this  Court  under  s.  i47>  Act  X.  of  1875^ 
on  the  petitioner's  application.  His  chief  grotind  for  invoking  the  iitterfcrttnce 
of  this  Court  is  that  he  was  not  allowed  to  enter  into  a  defence  shewing  that  he 
did  not  exercise  a  boarding-house^keeper's  calling  in  1880 ;  but  objection  is  also 
taken  to  Mr.  O..C.  Dutt's  competency  to  deal  with  the  case,  as,  besides  being 
a  Justice  of  the  Peace,  he  occupies  a  post,  as  collector  of  taxes,  under  th^  Cor-- 
poration  of  Calcutta,  the  prosecutor  in  the  case. 

To  commence  with  the  first  point,  the  case  stands  thus :  By  some  unex- 
plained interpretation  of  the  law  it  seems  to  be  the  practice  for  the  oflScers  of 
the  Corporation  to  take  the  initiative,  and  assess  persons  who  may  be  consider- 
ed fit  subjects  for  assessment.  This  does  not  seem  to  be  what  the  law  intends. 
The  law  requires  every  person,  who  exercises  a  specified  profession,  trad6,  or 
calling,  to  take  out  a  license  yearly  (s.  75),  and  it  renders  such  persons  liable  to 
fine  for  exercising  the  specified  profession,  Ac,  without  a  license  (s.  77).    There 

*  L.  R.,  I  Q.  B.  Div.  173.  *  L.  R.,  4  Q.  B.  Div.  332. 
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1881.        is  nothing  which  calls  upon  the  Corporatio  n  to  assess  a  person  who  has  not  ap- 

■        plied  for  a  license. 

WOOD  Now,  Wood  has  admittedly  not  applied  for  a  license  of  any  sort,  and  if  he 

f*  exercised  the  calling  of  a  boarding-house-keeper  without  a  license,  he  is  justly 

Corporation  liable  to  a  fine  under  s.  TJ,    But,  as  in  all  criminal  cases,  the  onus  of  proving 
OF  THE  Town  that  Wood  exercised  the  calling  lay  upon,  and  has  not  been  discharged  by,  the 
OF  Calcutta,  prosecutor.     According  to  the  prevailing  practice.  Inspector  Moore  "assess- 
7Cal.  3»*     ed"  Wood  as  a  boarding-house-keeper  at  the  close  of  January  1881,  and  the 
Chairman  "  determined  the  class  "  of  the  license  Wood  was  to  take.     I  have 
no  doubt  this  was  not  any  part  of  the  Chairman's  duty  under  s.  78,  in  the  ab- 
sence of  any  application  from  Wood.     The  absurdity  of  assessing  any  one  for 

1880,  in  February  1881,  becomes  apparent  on  reference  to  s.  76.  A  license 
taken  out  in  188 1  would  take  effect  for  that  year.  However,  Wood  was  inform- 
ed of  the  class  under  which  he  had  been  assessed  (s.  79)  on  the  1 4th  February 

1 88 1,  and  though  he  would  have  been  perfectly  justified  in  disregarding  the 
notice  of  an  ofiBcious  and  illegal  assessment,  he  went  to  the  ofiice  of  the  Cor- 
poration and  made  some  enquiries,  but  up  to  the  28th  February  he  made  no 
appeal. 

The  period  of  limitation  prescribed  by  s.  351  would  have  expired  on  the 
28th  February,  and  on  that  date  Inspector  Moore  applied  for  a  summons,  which 
was  issued  by  order  of  Mr.  O.  C.  Dutt,  and  the  case  came  on  before  him  on  the 
20th  March.  At  the  trial  Mr.  O.  C.  Dutt  adopted  a  course  which  had  the  effect 
of  closing  Wood's  mouth.  He  held  (following,  he  says,  legal  opinion)  that  no 
appeal  having  been  preferred  under  s.  79,  the  Chairman's  decision  was  final — 
that  is  to  say,  Wood  not  having  taken  out  a  license  was  not  entitled  to  go  into 
evidence  to  shew  that  he  was  not  in  i88o  a  boarding-house-keeper,  because  the 
Chairman  had,  in  1881,  ex  parte  determined  that  he  was  to  be  assessed  under 
sch.  3.  The  point  seems  to  me  to  be  so  utterly  untenable  that  it  is  waste  of  time 
to  discuss  it.  The  simple  issue  for  trial  under  s.  TJ  was,  whether  Wood  had 
exercised  a  particular  trade  or  calling  or  not,  and  whether  the  Chairman  had 
assessed  him  or  not,  or  whether  he  had  appealed  or  not,  had  no  conceivable 
connection  with  that  issue.  The  proceedings  on  the  29th  March  must,  there- 
fore, be  set  aside  on  this  ground. 

As  to  the  other  point,  as  far  as  I  have  been  able  to  discover,  Mr.  O.  C. 
Dutt  is  not  a  member  of  the  Corporation,  but  he  holds  the  office  of  collector 
under  the  Corporation,  being  remunerated  by  a  percentage  on  bills  issued  for 
collection  of  taxes.  He  has,  it  is  admitted,  no  interest  in  the  collection  of 
license-tax  or  carriage  or  horse-tax.  He  had,  therefore,  no  personal  interest 
in  the  result  of  this  case  against  Wood,  but  he  is  undoubtedly  a  servant  of  the 
prosecutor — i,  e,y  the  Corporation ;  and,  in  my  opinion,  his  sitting  as  a  Judge 
in  the  case  was  illegal.  If  he  had  been  a  member  of  the  Corporation,  he  would 
have  been  absolutely  disqualified  from  sitting,  and  even  from  issuing  a  sum- 
mons ;  see  The  Queen  v.  Milledg^  and  The  Queen  v.  Gibbon?  But  although 
these  cases  do  not,  I  think,  directly  establish  that  a  servant  of  the  Corporation 
is  disqualified  to  act  as  a  Justice  of  the  Peace,  the  principle  seems  to  me  to 
apply  with  greater  force  to  a  Justice  who  is  a  servant,  than  to  a  Justice  who  is 
a  member,  of  the  Corporation.  On  this  ground  also,  therefore,  the  proceed- 
ings must  be  set  aside. 

Conviction  quashed. 

Attorney  for  the  petitioner :  Mt.  E,  J,  Fink, 

Attorney  for  the  opposite  party  :  The  Government  Solicitor, 
»  L.  R.,  4  Q.  B.  Div.  332.  '  L.  R.,  6  Q.  B.  Div.  168. 
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APPELLATE  CRIMINAL. 
Before  Sir  Richard  Garth,  Kt,,  Chief  Justice ,  and  Mr.  Justice  Prinsep. 
In  the  matter  of  the  Petition  of  RIASAT  ALI,  alias  BABU  MIYA,  «8Si. 

alias  BODIUZZUM A.  June  j. 


THE  EMPRESS  v.  RIASAT  ALI,  alias  BABU  MIYA,   alias  BODIUZ-    -cal  ^w 

ZUMA.1 

Forgery^ Attempt  to  commit  forgery — Indian  Penal  Code  (Act  XLV,  of  1860),  ss. 

46s  and  $11, 

A  person  cannot  be  convicted  of  an  attempt  to  commit  an  offence  under  s.  51 1  of  the 
Indian  Penal  Code,  unless  the  offence  would  have  been  committed  if  the  attempt  charged 
had  succeeded. 

A  prisoner,  who  wa&  charged  with  attempting  to  commit  forgery  of  a  valuable  secu- 
rity, was  found  guilty  by  the  jury  of  attempting  to  commit  forgery.  The  jury  explained 
their  6nding  by  saying  that  the  prisoner  had  ordered  certain  receipt  forms  to  be  printed 
similar  to  those  used  by  the  Bengal  Coal  Company,  and  that  one  of  these  forms  had  ac- 
tually been  printed,  and  the  proof  corrected  by  him ;  that  the  prisoner  had  had  an  inten- 
tion of  makin^r  such  addition  to  the  printed  form  as  would  make  it  a  false  document ;  and 
that  he  did  this  dishonestly  and  with  intent  to  commit  fraud.  The  Sessions  Judge  sen- 
tenced the  prisoner  to  rigorous  imprisonment  for  one  year  under  ss.  465  and  511  of  the 
Indian  Penal  Code  for  attempting  to  commit  forgery.  - 

Held  that  the  conviction  was  wrong,  and  must  be  set  aside. 
In  this  case  the  prisoner  was  charged  with  cheating  under  ss.  417,  419 
of  the  Indian  Penal  Code ;  with  attempting  to  cheat  under  the  same  sections, 
and  s.  511;  with  abetment  of  forgery  under  ss.  109,  116,  and  465 ;  and  with 
attempting  to  commit  forgery  of  valuable  securities  for  the  purpose  of  cheat- 
ing, ss.  467,  468,  and  511.  The  prisoner  pleaded  not  guilty.  From  the  evi- 
dence  it  appeared  that  the  prisoner  had  given  orders  to  the  Burdwan  Press  to 
print  one  hundred  receipt  forms  similar  to  those  formerly  used  by  the  Bengal 
Coal  Company ;  that  he  corrected  one  proof  of  those  forms,  and  was  suggesting 
further  corrections  in  a  second  proof  in  order  to  assimilate  the  form  to  that  at 
present  used  by  the  Company,  when  he  was  arrested  by  the  police.  The  pro- 
secution alleged  that  the  prisoner  intended  to  make  use  of  these  receipts,  and 
represent  them  to  be  those  of  the  Bengal  Coal  Company  for  the  purpose  of 
cheating.  The  Sessions  Judge  considered  that  there  was  no  ground  for  pro- 
ceeding on  the  first  and  second  charges,  as  there  was  in  his  opinion  no  evi- 
dence of  deception  having  been  used  when  the  printer  of  the  Burdwan  Press 
agreed  to  receive  the  money,  and  to  print  the  forms ;  and  on  those  two  charges 
he  directed  the  jury  to  return  a  verdict  of  not  guilty.  On  the  other  two  charges, 
the  jury  were  unanimous  in  finding  the  prisoner  guilty  of  an  attempt  to  com- 
mit forgery ;  not  guilty  of  an  attempt  to  forge  a  valuable  security ;  and  not  guilty 
of  abetment  of  forgery.  When  asked  to  explain  the  facts  upon  which  they 
found  the  prisoner  guilty,  the  jury  said  that  the  prisoner  did  order  the  receipt 
forms  to  be  printed ;  that,  though  the  form  actually  printed  was  not  a  document 
within  the  meaning  of  s.  29  of  the  Penal  Code,  the  prisoner  had  an  intention 
of  making  such  addition  to  it  as  would  make  it  a  false  document ;  and  that  he 
did  this  dishonestly,  and  with  intent  to  commit  fraud.  The  prisoner  was  sen- 
tenced, under  ss.  465  and  511  of  the  Penal  Code,  to  be  rigorously  imprisoned 
for  one  year.    The  prisoner  appealed  to  the  High  Court, 

Moonshee  Serajul  Islam  for  the  prisoner. 
No  one  appeared  for  the  Crown. 

'  Criminal  Appeal,  No.  6x  of  1 881,  against  the  order  of  W.  H,  Page,  Esq.,  Officiating 
Sessions  Judge  of  Burdwan,  dated  the  9th  December  1880. 
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1881.  The  judgments  of  th^  Court  (Garth,  CJ.,  and  Prinsep,  J.)  were  as  fol- 

lows : — 


In  the  Garth,  C.J. — ^The  prisoner  in  this  case  was  charged  with  an  attempt  to 

MATTER  OF    commit  forgery,  and  the  facts  proved  were  that  he  gave  orders  to  the  Burdwan 
THE  Petition  Press  to  print  one  hundred  receipt  forms  si  milar  to  those  which  were  formerly 
OF  RiASAT    used  by  the  Bengal  Coal  Company ;  that  he  corrected  pne  proof  of  those  forms, 
Ali,         and  was  suggesting  further  corrections  in  a  second  proof  in  order  to  assimilate 
7  Cal.  352.     the  form  to  that  now  Used  by  the  Company,  when  he  was  arrested  by  the  police. 
The  jury  found  him  guilty  of  an  attempt  to  commit  forgery,  "  in  that  he  dis- 
honestly, and  with  the  intent  to  commit  fraud,  caused  a  document  to  be  printed 
with  the  intention  of  making  such  an  addition  to  it  as  would  make  it  a  false 
document." 

Assuming  this,  finding  of  the  jury  as  to  what  the  prisoner  actually  did  to 
be  correct,  the  question  is,  whether  he  could  be  legally  convicted  of  an  attempt 
to  commit  forgery  ?  The  definition  of  forgery  in  ss.  463  and  464  of  the  Indian 
Penal  Code,  so  far  as  it  is  necessary  to  refer  to  it  fo  r  our  present  purpose,  is  as 
follows  :  S.  463  says,  *'  Whoever  makes  a  false  document,  or  part  of  a  docu- 
ment, with  intent  to  commit  fraud,  commits  forgery."  And  by  s.  464  a  per- 
son is  said  to  ''make  a  false  document,  who  dishonestly  makes  or  executes  a  do- 
cument, or  part  of  a  document,  with  the  intention  of  causing  it  to  be  believed  that 
such  document,  or  part  of  a  document,  was  made,  sealed,  or  signed  by,  or  by 
the  authority  of,  a  person,  by  whom,  or  by  whose  authority,  he  knows  that  it 
was  not  made,  sealed,  or  signed." 

Now,  in  this  case  the  jury  have  not  found  that  the  receipt  form  in  itself 
was  a  false  document.  If  they  had,  they  must  have  found  the  prisoner  guilty 
of  forgery,  and  not  of  the  attempt  to  commit  it.  They  considered,  and  rightly 
considered,  as  it  seems  to  me,  that,  without  the  addition  of  a  seal  or  signature 
purporting  to  be  the  seal  or  signature  of  the  Bengal  Coal  Company,  the  printed 
form  would  not  be  a  false  document.  Their  view,  as  I  understand  it,  was,  that 
the  commencing  to  print  or  write  a  document,  which,  when  completed,  was  in- 
tended to  be  a  false  document,  amounted,  if  coupled  with  the  intent  to  defraud, 
to  an  attempt  to  commit  forgery. 

But  it  has  been  suggested  that  the  printing  and  correcting  of  a  form,  which 
is  intended  by  additions,  which  are  to  be  made  to  it,  to  be  a  false  document, 
is  in  itself  the  making  of  a  part  of  a  false  document  within  the  meaning  of  s. 
464,  and  therefore  amounts  to  forgery.  If  this  were  so,  it  seems  to  me  that  the 
mere  printing  or  writing  of  a  single  word  upon  a  piece  of  paper,  however  in- 
nocent the  word  might  be,  would  be  the  making  a  part  of  a  false  document, 
if  it  were  coupled  with  an  intention  to  add  such  other  words  to  it  as  would 
make  it  eventually  a  false  document.  In  my  opinion,  this  is  very  far  from  the 
meaning  of  s.  464 ;  and  I  think  that  such  a  construction  of  the  section  involves 
a  misconception,  not  only  of  the  word  "  make,"  but  also  of  the  sense  in  which 
the  phrase  **  part  of  a  document"  is  used  in  the  section. 

I  consider  that  the  ''  making  "  of  a  document,  or  part  of  a  document,  does 
not  mean  "  writing  "  or  "  printing  "  it,  but  signing  or  otherwise  executing  it ; 
as  in  legal  phrase  we  speak  of  *'  making  an  indenture,"  or  ''  making  a  promis- 
sory note,"  by  which  is  not  meant  the  writing  out  of  the.  form  of  the  instrument, 
but  the  sealing  or  signing  it  as  a  deed  or  note.  The  fact  that  the  word  "  makes  " 
is  used  in  the  section  in  conjunction  with  the  words  **  signs,"  **  seals,"  or  "  ex- 
ecutes," or  makes  any  mark  "  denoting  the  execution,"  &c.,  seems  to  me  very 
clearly  to  denote  that  this  is  its  true  meaning.  What  constitutes  a  false  docu- 
ment, or  part  of  a  document,  is  not  the  writing  of  any  number  of  words  wbicll 
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in  themselves  are  innocent,  but  the  affixing  the  seal  or  signature  of  some  per-        issi. 

son  to  the  document,  or  part  of  a  document,  knowing  that  the  seal  or  signature  

is  not  his,  and  that  he  gave  no  authority  to  affix  it.    In  other  words,  the  falsity       ^^  *^"^ 
consists  in  the  document,  or  part  of  a  document,  being  signed  or  sealed  with  the    matter  op 
name  or  seal  of  a*  person  who  did  not  in  fact  sign  or  seal  it.  the  Petition 

Referring  then  again  to  the  finding  of  the  jury,  the  question  in  this  case    ^    »a»at 
seems  to  be,  whether  what  the  prisoner  did  amounted  to  preparation  only,  or        ^^'' 
to  an  actual  attempt  to  commit  the  offence.  7  Cal.  352. 

In  the  case  of  Heg,  v.  Cheeseman}  Lord  Blackburn  thus  defines  an  attempt 
to  commit  a  crime.  He  says :  "  There  is  no  doubt  a  difference  between  the 
preparation  antecedent  to  an  offence,  and  the  actual  attempt ;  but  if  the  actual 
transaction  has  commenced,  which  would  have  ended  in  the  crime  if  not  in- 
terrupted, there  is  clearly  an  attempt  to  commit  the  crime  :"  and  in  MPherson's 
case?'  Cockburn,  C.  J.,  says  :  "  The  word  *  attempt'  clearly  conveys  with  it  the 
idea  that,  if  the  attempt  had  succeeded,  the  offence  charged  would  have  been 
committed.  An  attempt  must  be  to  do  that  which,  if  successful,  would  amount 
to  the  felony  charged.'  It  seems  to  me  that  this  definition  of  an  attempt  to 
commit  an  offence  is  a  sound  one,  and  applying  it  to  the  present  case,  the  ques- 
tion is,  whether  what  the  prisoner  did  amounted  to  an  attempt  to  make  a  false 
document. 

I  have  already  said  that,  in  my  opinion,  the  printed  form  was  not  in  itself 
a  false  document,  and  that  it  would  not  have  become  a  false  document,  or  part 
of  a  document  (according  to  the  definition  in  s.  464),  until  the  seal  or  signature 
of  the  Bengal  Coal  Company  had  been  forged  upon  it,  so  as  to  make  it  appear 
that  such  seal  or  signature  was  that  of  the  Bengal  Coal  Company.  The  pri- 
soner, therefore,  would  not  be  guilty  of  the  offence  of  forgery  until  the  printed 
form  had  thus  been  converted  into  a  false  document ;  and  for  the  same  reason, 
I  think  that  he  would  not  be  guilty  of  an  attempt  to  commit  forgery  until  he 
had  done  some  act  towards  making  one  of  the  forms  a  false  document.  If,  for 
instance,  he  had  been  caught  in  the  act  of  writing  the  name  of  the  Company 
won  the  printed  form,  and  had  only  completed  a  single  letter  of  the  name,  I 
think  that  he  would  have  been  guilty  of  the  offence  charged,  because  (to  use 
the  words  of  Lord  Blackburn)  "  the  actual  transaction  would  have  commenced, 
which  would  have  ended  in  the  crime  of  forgery,  if  not  interrupted.''  But  as 
it  was,  all  that  he  did  consisted  in  mere  preparation  for  the  commission  of  the 
crime.  He  was  no  more  guilty  of  an  attempt  to  commit  forgery  in  having  the 
forms  printed,  than  he  would  have  been  of  an  attempt  to  commit  burglary  by 
having  a  false  key  made  of  the  house  where  he  intended  to  commit  the  offence. 

I  think,  therefore,  that  the  conviction  should  be  set  aside,  and  the  prisoner 
discharged.  He  may  think  himself  extremely  fortunate  that  his  premature 
arrest  prevented  him  from  completing  what  he  evidently  intended. 

Prinsep,  J. — I  concur  in  setting  aside  the  verdict  of  the  jury  and  the  sen- 
tence passed  on  the  appellant,  because,  in  my  opinion,  the  acts  found  by  the 
jury  to  have  been  committed  do  not  amount  to  an  attempt,  but  at  most  only 
to  a  preparation  to  commit  a  forgery,  which  might  have  proceeded  no  further. 
I  agree  in  the  opinion  expressed  by  the  Chief  Justice  regarding  the  legal  defi- 
nition of  an  attempt  to  commit  an  offence — viz,<,  that  there  must  be  something 
''  commenced  which  would  have  ended  in  the  crime  if  not  interrupted."  The 
prisoner  must,  therefore,  be  acquitted  and  released. 

Conviction  set  aside, 

»  Lee  &  Cave's  Rep.  145.  '  Dears  &  a  20a. 
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APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Mitter  and  Mr.  Justice  Maclean, 

1881.        DAMODUR  BIDDYADHUR  MOHAPATRO  and  another  (Petitioner) 
May  27.  V,  SYAMANUND  DE Y  (Opposite  Party).i 


7Cal.  385.     Breach  of  the  Peace — Criminal  Procedure  Code  (Act  X,  of  iS*j2),  s.  $30 — Omis- 
sion of  Magistrate  to  record  Preliminary  Proceeding, 

In  order  to  justify  a  Magistrate  in  interfering  under  s.  530  of  the  Criminal  Procedure 
Code,  it  is  necessary  that  he  should  be  satisfied  that  there  exists  a  dispute  concerning  land 
which  is  likely  to  induce  a  breach  of  the  peace — f.e.|  there  must  be  a  reasonable  apprehen- 
sion that  a  disturbance  of  the  peace  is  likely  to  occur,  rendering  it  necessary  for  him  to 
take  immediate  steps  to  prevent  it,  and  not  merely  that  it  is  probable  a  breach  of  the  peace 
may  occur  if  proceedings  under  s.  530  be  not  taken.  . 

QucBre. — Whether  it  is  necessary  that  a  preliminary  proceeding  should  first  be  recorded 
to  give  the  Magistrate  jurisdiction  r 

This  rule  arose  out  of  a  proceeding  under  s.  530  of  the  Criminal  Proce- 
dure Code.  It  appeared  that  the  Magistrate  had,  in  the  first  instance,  omitted 
to  record  a  preliminary  proceeding,  as  required  by  that  section,  stating  the 
grounds  of  his  being  satisfied  that  a  dispute  likely  to  induce  a  breach  of  the 
peace  existed.  But  in  his  final  judgment  he  stated  that  he  was  satisfied  that 
there  was  a  dispute  going  on ;  that  there  had  been  criminal  cases  during  the 
past  few  months  between  the  two  parties  in  connection  with  the  disputed  land ; 
and  that  it  was  not,  therefore,  unlikely  that,  under  the  circumstances,  there  might 
be  a  breach  of  the  peace.  He,  accordingly,  declared  that  Rajah  Syamanund 
Dey  was  entitled  to  retain  possession  of  the  disputed  land  until  ousted  by  due 
course  of  law.  The  petitioners,  accordingly,  obtained  a  rule  from  the  High 
Court  calling  on  the  opposite  party  to  show  cause  why  the  order  of  the  Magis- 
trate should  not  be  set  aside. 

Mr.  Branson  and  Baboo  Umbica  Churn  Bose  in  support  of  the  rule. 

Mr.  M,  M,  Ghose  and  Baboo  Obhoy  Churn  Bose  showed  cause. 

The  judgment  of  the  Court  {Mitter  and  Maclean^  JJ.)  was  delivered  by 

MiTTER,  J. — In  a  proceeding  under  s.  530  of  the  Criminal  Procedure  Code 
between  the  petitioner  and  the  opposite  party  regarding  the  possession  of  1,100 
mans  of  Julpai  lands,  the  Deputy  Magistrate  of  Balasore,  on  the  14th  Febru- 
ary last,  confirmed  the  opposite  party  in  possession.  The  record  shows  that 
no  preliminary  proceeding,  stating  the  grounds  upon  which  the  Magistrate  was 
satisfied  that  a  dispute  likely  to  induce  a  breach  of  the  peace  existed,  was  re- 
corded. Probably  on  this  ground,  at  the  final  hearing,  objection  was  taken  to 
the  jurisdiction  of  the  Magistrate,  and  he  deals  with  this  question  in  the  final 
judgment. 

One  of  the  grounds  upon  which  this  rule  was  obtained  was,  that  the  Ma- 
gistrate having  omitted  to  record  the  preliminary  proceeding  referred  to  above, 
die  whole  proceeding  was  ultra  viresy  and  therefore  should  be  set  aside.  It 
has  been  contended  on  behalf  of  the  opposite  party  that,  as  the  final  judgment 
shows  that  the  Magistrate  was  satisfied  of  a  dispute  likely  to  induce  a  breach 
of  the  peace  existing,  the  mere  omission  to  record  a  preliminary  proceeding,  as 
is  required  by  the  2nd  para,  of  s.  530,  is  an  immaterial  irregularity,  which  would 
not  warrant  this  Court,  under  s.  283  of  the  Criminal  Procedure  Code,  to  quash 

^  Criminal  Motion,  No.  100  of  1881,  against  the  order  of  Baboo  Gopal  Chunder 
Mookerjee,  Deputy  Magistrate  of  Balasore,  dated  the  X4th  February  i88x. 
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Syamanond 

Dby, 
7  Cal.  385. 


the  proceedings  of  the  lower  Court.     On  the  other  hand,  it  was  broadly  con-        1881.    * 
tended  that  the  omission  to  record  this  proceeding  is,  under  all  circumstances^  ' 

a  fatal  error,  which  would  justify  this  Court  in  setting  aside  the  proceeding,  the    Damodur 
provisions  of  s.  283  notwithstanding.     The  decision  cited  before  us,  Sheikh  Biddyadhur 
Munglo  V.  Durga  Narain.Nag}  certainly  supports  this  contention.   But  there  Mohapatro 
is  a  decision,  Gour  Mohun  Majee  v.  Doollubh  Majee?  which  rules  the  contrary. 

Whether  the  one  or  the  other  contention  is  correct,  it  is  clear  to  us,  upon 
the  authority  of  the  cases  cited  below,  that  a  Magistrate  would  have  no  juris- 
diction under  s.  530  unless  he  was  satisfied  that  there  exists  a  dispute  concern- 
ing land,  and  which  dispute  is  likely  to  induce  a  breach  0/ the  peace — />.,  there 
mast  be  a  reasonable  apprehension  that  a  disturbance  of  the  peace.is  likely  to 
occur,  rendering  it  necessary  for  the  Magistrate  to  take  immediate  action  under 
s.  530  to  prevent  the  apprehended  breach  of  the  peace — Harvey  v.  Brice,^  De- 
wan  Elahee  Newoz  Khan  v.  Suburunnissa,^  Mussamut  Anundee  Kooer  v.  Ranee 
Soonaet  Kooer y^  Kashi  Kishor  Roy  v.  Tarinee  Kant  Lahori,^  In  re  Sutherland? 
Gour  Mohun  Majee  v.  Doollubh  Majee ^^  In  re  Mussamut  Zuhoorun?  Ranee- 
gunge  Coal  Association  Limited  v.  Hem  Lall  Ghatwal^ 

We  have  considered  the  finding  of  the  Deputy  Magistrate  upon  this  point 
in  his  final  judgment,  and  we  are  of  opinion  that  it  is  not  sufiicient  to  give  him 
jurisdiction  under  s.  530.  It  seems  to  us  that  what  he' says  is,  that  it  is  pro- 
do^/r  that  a  breach  of  the  peace  will  occur  if  a  proceeding  under  s.  530  be  not 
taken.    This  finding  would  not  give  him  jurisdiction. 

We,  therefore,  set  aside  his  order,  and  make  the  rule  absolute. 

Rule  made  absolute. 


REVISIONAL  CRIMINAL. 

Before  Mr,  Justice  Morris  and  Mr,  Justice  Tottenham, 

In  the  matter  of  POONA  CHURN  PAL.10  1881. 

Sanction  to  Prosecute — Presidency  Magistrates*  Act  (IV,  of  iSyy),  ss,  41,  42,  4s, 

and  168 — General  and  Specific  Sanction — Order  of  Discharge — Superintend     7  Cal.  447* 
dence  of  High  Court — Charter  Act  (24  &  2$  Vic,  c,  104J,  s,  75. 

The  only  course  to  be  pursued  where  it  is  sought  to  set  aside  an  order  of  discharge 
made  by  a  Presidency  Magistrate  is  that  laid  down  in  s.  168  of  Act  IV.  of  1877,  and  as  by 
that  section  there  is  no  appeal  allowed  to  a  complainant  who  is  a  private  individual,  it  is 
DOt  open  to  him,  by  invoking  the  aid  of  the  High  Court  under  s.  15  of  the  Charter,  to  ob- 
tain nnder  the  Court's  extraordinary  powers  that  which  he  might  obtain  had  he  a  right 
of  appeal. 

On  the  2nd  May  1881,  Poona  Chum  Pal  obtained  liberty,  under  the  pro- 
visions of  ss.  41  and  42  of  Act  IV.  of  1877,  from  Mr.  Justice  Broughton,  to 
prosecute  one  Dwarka  Mohun  Dass  and  his  gomasta,  Anunto  Hurry  Pal,  on 
the  ground  that  the  former,  at  the  hearing  of  the  suit  of  Dwarka  Mohun  Dass 
V.  Poona  Churn  Pal,  used  as  evidence  on  his  behalf  two  documents  purport- 
ing to  be  contracts,  which  were  found  by  Mr.  Justice  Broughton  not  to  be  ge- 


>  25  W.  R,  Cr.,  74. 
»  22  W.  R.,  Cr.,  81. 
»  4  W.  R.,  Cr.,  26. 
*    5  W.  R.,  Cr.,  14. 


*  9  W.  R.,  Cr.,  64. 

•  3  B.  L.  R.,  Cr.,  76. 

7  9  B.  L.  R.  229. 

8  6  W.  R.,  Cr.,  4. 
»  24  W.  R.,  Cr.,  17. 

••  Criminal  Rule,  No.  190  of  1881,  against  an  order  of  F,  J,  Marsden,  Esq.,  Presi- 
dency Magistrate  of  Calcutta,  dated  the  9th  July  188 1. 

I.  L.  R.|  Cal.  45. 
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nuine,  and  that  the  latter  had  affirmed  and  filed  a  false  affidavit  in  support  of 
an  application  for  leave  to  verify  the  plaint.  At  the  prosecution  ^t  the  Police 
Court,  the  two  accused  were  charged  under  ss.  471, 193,  and  200  of  the  Indian 
Penal  Code.  After  summonses  were  issued,  and  the  parties  had  appeared,  the 
Magistrate  objected  that  no  matter  could  be  gone  into  which  required  sanction 


Inthr 

lUTTBR  OF 
POONA 

Churn  Pal,  under  s.  41  of  the  Presidency  Magistrates'  Act,  and  that  the  sanction  obtained 
X  CaL  447*  was  a  limited  sanction.  He  held,  therefore,  that  the  prosecution  under  ss.  193 
and  209  could  not  be  entertained,  but  that  the  prosecution  might  proceed  on 
the  charge  under  s.  471.  The  complainant  not  agreeing  to  waive  his  right  to 
prove  that  the  accused  had  fraudulently  instituted  a  false  suit  and  given  false 
evidence  at  the  trial  of  the  suit,  the  Magistrate  ordered  the  accused  to  be  dis- 
charged, and  fined  the  complainant  Rs.  50,  to  be  awarded  to  each  of  the  ac- 
cused by  way  of  compensation. 

A  rule  nisi  was  applied  for  and  obtained  by  Mr.  Lee  on  behalf  of  the  com- 
plainant, calling  upon  the  Magistrate  to  show  cause,  ist^  why  the  fines  should 
not  be  remitted ;  2nd,  why  the  sanction  obtained  should  not  be  recognized  in 
so  far  as  it  gave  leave  to  prosecute  under  ss.  41  and  42  of  the  Presidency  Ma- 
.  gistrates'  Act ;  jrd,  and  why  he  should  not  be  directed  to  record  the  evidence 
of  the  complainant  and  his  witnesses. 

Mr.  Jackson  on  behalf  of  the  accused  applied  for  and  obtained  a  rule, 
calling  upon  the  complainant  to  show  cause  why  the  accused  should  not  be 
heard,  the  Court  directing  that  the  two  rules  should  be  returnable  on  the  same 
day. 

Mr.  Lee,  at  the  hearing  of  these  rules,  contended  that  the  accused  had  no 
locus  standi,  and  no  claim  as  of  right  to  appear  at  the  argument  of  the  rule,  be- 
cause this  was  not  an  appeal  from  the  Magistrate'3  decision,  but  an  application 
to  the  High  Court  to  exercise  its  general  powers  of  superintendence  under  s. 
15  of  the  Charter,  and  that,  inasmuch  as  the  Court  had  no  power  to  compel 
the  accused  to  refund  the  Rs.  50  given  to  him  as  compensation,  he  would  have 
no  right  to  appear  to  defend  at  that  point  of  the  case.  [On  Mr.  Bonnerjee, 
who  appeared  for  the  Magistrate  and  the  Crown,  informing  the  Court  that  he 
had  no  objection  to  the  accused  being  heard,  the  Court  decided  that,  as  the 
accused  was  present  and  represented  by  Counsel,  he  had  a  right  to  appear.] 

Mr.  Bonnerjee,  on  behalf  of  the  Magistrate  and  the  Crown,  showed  cause 
against  the  rule,  contending  that  the  application  was  in  the  nature  of  an  ap- 
pieal,  and,  that  being  so,  the  petitioner  had  no  locus  standi,  as  appeals  against 
acquittals  could  only  be  instituted  by  the  Local  Government  as  laid  down  in 
».  168  of  the  Presidency  Magistrates'  Act.  That  the  Magistrate  had  not  acted 
illegally,  for  the  sanction  to  prosecute  was  limited  and  not  general,  and  that 
the  Magistrate  had  no  jurisdiction  to  hear  a  complaint  of  any  offences  which 
were  not  specifically  mentioned  in  the  sanction.  The  prosecution  have  no 
right  to  make  this  application.  S.  147  of  the  Criminal  Procedure  Code  is  not 
wide  enough  to  allow  the  High  Court  to  entertain  it :  The  Empress  v.  Gasper y 
[Morris,  J. — S.  147  is  for  the  promotion  of  justice.]  The  power  of  the  Court 
has  been  curtailed  by  the  Presidency  Magistrates'  Act. 

Mr.  Jackson  (with  him  Mr.  M.  Ghose  and  Mr.  Trevelyan)  for  the  accused. 
— ^If  the  right  of  setting  aside  an  order  exists  under  s.  147,  it  exists  as  well  for 
the  public  as  the  Government ;  but  if  so,  how  is  it  that  the  Legislature  has  pro- 
vided that  no  appeal  from  an  acquittal  shall  lie  except  one  presented  by  Govem- 

1 1.  L.  R.,  3  Cal.  378. 
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mcnt :  Empress  v.  Miyaji  Ahmed}    Then,  can  persons  come  up  to  the  Coart 
by  way  of  revision  when  they  have  no  right  by  way  of  appeal.    The  case  of  The  * 
Corporation  of  Calcutta  v.  Bheecunram  Napit^  lays  down  that  s.  147  is  only 
applicable  to  cases  of  conviction,  whereby  a  defendant  is  aggrieved ;  complain- 


In  niii 

ICATT8ft6r 

ants  cannot  come  up  under  it.    Nor  will  the  Court  exercfse  its  extraordinary  .    Pooitx 
powers  under  s.  15  of  the  Charter  when  there  is  an  appeal :  Rajcoomar  Singh  CiiORii  Pat, 
V.  Dinonaih  Ghuttuck?      The  case  of  In  re  Balaji  Sitaram^  gives  the  requU     7Ctl.  44^ 
sites  of  a  proper  sanction.     The  petition  on  which  the  rule  was  obtained  is  not 
accurate,  and  it  does  not  appear  that  the  person  signing  it  was  present  at  the 
Police  Court.  The  following  cases  show  that,  where  material  facts  have  been  kept 
from  the  Court,  the  Court  has  always  refused  to  entertain  any  application  found- 
ed thereon: — The  Attorney-General  v.  The  Mayor  of  Liverpool^  Wilson  v, 
Callender,^  Sihnarain  Ghose  v.  Hullodhur  Doss  J   As  to  the  question  of  refund 
of  the  fine,  the  Court  has  no  power  to  make  such  an  order :    The  Queen  v.  Had- 
jee  Jeebun  Bux,^ 

Mr.  Lee  in  support  of  the  rule. — ^The  Court  has  undoubted  power  to  intev^ 
fere  under  s.  1 5  of  the  Charter,  even  supposing  that  the  application  cannot  b^ 
made  under  s.  147  of  the  Criminal  Procedure  Code.  The  application  is  not  made 
by  way  of  appeal,  because  there  has  been  no  trial,  and  s.  108  has  reference  to  ac- 
quittal, dismissal,  or  discharge  after  an  enquiry  of  some  sort.  The  Magistrate 
refused  to  do  his  duty  by  refusing  to  take  evidence  on  the  first  two  charges,  and 
by  wrongfully  interpreting  the  sanction  given  by  the  High  Court  to  be  a  limited 
one  only.  Further,  the  award  of  compensation  was  illegal.  S.  242  of  the  Presi- 
dency Magistrates'  A6t  provides  that  a  sum  not  exceeding  Rs.  50  should  be  al- 
lowed for  compensation  if  it  appear  that  there  be  not  sufficient  ground  for  the 
complaint,  but  the  sanction  granted  by  the  Court  must  be  taken  to  be  sufficient 
ground ;  nor  has  the  Magistrate  power  to  fine  until  he  has  heard  the  case,  or  a 
sufficient  portion  of  it,  to  enable  him  to  decide  that  there  was  no  good  ground  for 
the  complaint.  As  regards  the  jurisdiction  of  the  High  Court  to  interfere,  see 
Chunder  Coomar  Roy  v.  Omesh  Chunder  Mozoomdar? 

The  judgment  of  the  Court  (Morris  and  Tottenham^  JJ.)  was  delivered  by 

Morris,  J. — We  are  asked  to  exercise  our  powers  of  superintendence  under 
8. 15  of  the  Charter  Aft,  by  remitting  certain  compensation  awarded  to  two  per- 
sons, who  have  been  complained  against  by  the  petitioner,  and  by  setting  aside 
an  order  of  discharge  made  by  the  Presidency  Magistrate,  and  directing  the  trial 
of  the  case  to  be  proceeded  with,  in  the  light  of  a  construction  which  ought  to 
have  been  put,  but  was  not  put,  upon  an  order  of  sanction  to  a  prosecution  made 
by  Mr.  Justice  Broughton,  after  judgment  passed  in  a  civil  suit  on  the  original 
side  of  the  High  Court,  in  which  the  petitioner  was  defendant,  and  the  persons 
complained  against,  plaintiffs. 

After  hearing  the  learned  Standing  Counsel  in  support  of  the  action  taken, 
and  orders  passed  by  the  Presidency  Magistrate,  and  also  Mr.  Jackson,  who  ap- 
peared, and  whom  we  permitted  to  address  us,  on  behalf  of  the  persons  who 
would  be  affected  by  any  order  directing  a  further  trial  of  the  case,  and  after  con- 
sidering  the  arguments  addressed  to  us  in  reply  by  Mr.  Lee,  we  are  of  opinion 
that  we  cannot  properly  exercise  powers  of  superintendence  under  the  Charter 
Aft  in  this  matter,  and  that  the  application  must  be  rejected. 

>  I.  L.  R.,  3  Bom.  150.  '  I  My.  and  Cr.  210. 

«  I.  L.  R,,  a  Cal.  aga  •  9  Moore's  P.  C.  Ca.  loa 

»  1  C.  L.  R.  35a.  7  p  Moore's  P.  C.  Ca.  354. 

*  II  Bom.  34.  »  I.  L.  R.,  I  Cal.  354. 

•  22  W.  R.,  Grim.,  78. 
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i88i.  In  the  first  place,  s.  i68  of  the  Presidency  Magistrates'  Aft  prescribes  the 

■    '  course,  and  it  seems  to  us  the  only  course,  which  must  be  taken  when  an  order 

In  the       Qf  discharge  made  by  a  Presidency  Magistrate  is  sought  to  be  set  aside.     The 

MATTER  OF   Government  alone  have  a  right  of  appeal,  and  clearly,  as  was  argued  before  us, 

PooNA       no  such  special  exception  would  have  been  made  by  the  Legislature  in  favour  of 

Churn  Pal,  the  Government,  if  both  the  Government  and  private  individuals  could  obtain 

.7  Cal.  447.    the  same  end  by  an  application  invoking  the  aid  of  the  Court  under  s.  15  of  the 

Charter  Aft. 

r 

Mr.  Lee  contends  that  s.  168  of  the  Presidency  Magistrates*  Aft  relates  only 
to  cases  in  which  a  trial  has  been  had,  and  that  it  has  no  application  to  a  case, 
such  as  the  present,  in  which  the  order  of  discharge  was  given  in  the  course  of 
proceedings  preliminary  to  trial.  Mr.  Lee  refers  to  the  fact  that,  on  the  day  fixed 
for  the  trial,  when  both  parties  were  before  the  Court,  no  examination  of  the  com- 
plainant and  of  his  witnesses  was  made,  the  reason  being  that  the  Presidency 
Magistrate,  upon  the  view  which  he  took  of  the  sanction  given  by  Mr.  Justice 
Broughton,  refused  to  allow  the  prosecution  to  proceed  on  all  the  charges  speci- 
fied in  the  summons. 

This  objection,  though,  perhaps,  started  by  the  Presidency  Magistrate 
himself,  was,  undoubtedly,  taken  by  Mr.  Ghose,  the  counsel  for  the  accused ; 
and  this  being  so,  it  seems  to  us,  having  regard  to  the  provisions  of  s.  119,  Act 
IV.  of  1877,  that  the  trial,  in  the  sense  in  which  the  word  *  trial'  is  used  in  the 
Act,  had  then  commenced.  By  this  objection,  we  understand  the  accused  to 
have  shown  cause  why  they  should  not  be  convicted,  and  their  objection  pre- 
vailing, they  were  ordered  to  be  discharged. 

Then  again,  in  the  matter  of  setting  aside  the  order,  which  practically 
amounted  to  a  fine  upon  the  complainant,  by  which  compensation  was  awarded 
to  the  accused,  we  think  that  we  are  powerless  to  interfere.  The  award  of  com- 
pensation is  a  matter  which  lies  entirely  within  the  discretion  of  the  Presidency 
Magistrate,  and  from  the  statement  of  the  facts  of  the  case,  which  has  been 
presented  to,  us,  we  are  quite  unable  to  say  that  that  discretion  has  been  un- 
reasonably or  improperly  exercised.  The  accused  were  certainly  put  to  a 
considerable  amount  of  harassment  by  being  brought  on  two  different  occasions 
before  the  Court,  and  on  neither  occasion  did  the  complainant  see  fit  to  pro- 
secute his  case.  On  the  last  occasion,  that  is  to  say,  on  the  9th  July,  even  on 
the  view  taken  by  the  Magistrate  of  the  limited  character  of  the  sanction  given 
by  Mr.  Justice  Broughton,  there  was  nothing  to  prevent  the  complainant  from 
adducing  evidence  against  the  accused. 

The  Counsel  for  the  complainant  admits  that  he  refused  to  go  on  with  the 
case,  in  the  hope  that  the  Magistrate  would  allow  an  adjournment  to  enable 
him  to  refer  to  Mr.  Justice  Broughton,  and  obtain  from  him  an  expression  of 
opinion  as  to  the  nature  of  the  sanction  granted  by  him.  It  seems  to  us  that 
the  Magistrate  was  quite  within  his  right  in  refusing  to  allow  the  trial  to  stand 
over,  and  his  order  of  discharge  was  in  accordance  with  law. 

This  order  is  no  bar  to  further  proceedings  being  taken  by  the  petitioner, 
if  he  be  so  advised,  and  this  renders  interference  by  this  Court,  under  s.  1 5  of 
the  Charter  Act,  entirely  unnecessary. 

This  application  is  dismissed,  and  the  rule  discharged. 

Rule  discharged. 
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APPELLATE  CRIMINAL, 

Be/ore  Mr.  Justice  Cunningham  and  Mr,  Justice  Prinsep, 

HURSEE  MAHAPATRO  (Petitioner)  v.  DINOBUNDO  PATRO  '881. 

(Opposite  Party).*  J^b  '3^ 

Tributary  Mehals — Mohurbhunj — Jurisdiction — British  India,  7  Cal.  523* 

A  British  subject,  residing  in  Midnapore,  in  Bengal,  was  charged  before  the  Maharaja 
of  Mohurbhunj  with  having  committed  the  offence  of  defamation  in  Mohurbhunj  in  the 
Tributary  Mehals.  On  an  application  made  by  the  accused  to  the  Magistrate  of  Midnapore, 
objecting  to  be  tried  bv  the  Raja  of  Mohurbhunj,  the  Commissioner  of  Cuttack,  who  was 
also  Superintendent  ot  the  Tributary  Mehals,  directed  that  the  case  should  be  transferred 
to  Midnapore,  and  tried  by  the  Magistrate  of  that  district,  who  had  the  power  of  an  Assist- 
ant Superintendent  of  the  Tributary  Mehals.  The  accused,  while  being  tried,  moved  the 
High  Court  to  set  aside  the  proceedings  at  Midnapore,  on  the  ground  that  the  offence  not 
having  been  committed  within  the  district,  the  Magistrate  was  acting  without  jurisdiction. 

Held  that  the  proceedings  were  without  jurisdiction. 

Per  Cunningham,  J. — The  Tributary  Mehals  are  now,  as  they  were  in  1874,  a  portion 
of  British  India,  which  the  Government  of  India  has  been  pleased  to  exempt  from  the  or- 
dinary law  and  jurisdiction  of  the  Courts,  and  to  govern  by  means  of  special  officials  and 
enactments.  Whatever  may  be  the  powers  of  Government  as  to  Mohurbhunj,  those  powers 
do  not  extend  to  empowering  the  legally  constituted  tribunals  of  a  British  district  to  follow 
in  that  district,  and  in  the  case  of  residents  in  it,  any  procedure,  and  to  exercise  any  other 
jurisdiction  than  that  created  by  the  law. 

Per  Prinsep,  J. — The  territory  of  Mohurbhunj  is  a  part  of  British  India,  but  at  pre- 
sent not  subject  to  any  laws  not  specially  extended  to  it.  The  Tributary  Mehals  being 
British  India,  and  being  excluded  from  the  operation  of  all  the  laws  in  force  in  British 
India,  unless  expressly  extended  to  them,  the  orders  of  Government  conferring  powers  on 
particular  officers  over  criminal  offences  committed  within  those  mehals  are  ultra  vires. 

The  facts  which  gave  rise  to  this  rule  being  issued  were  as  follows  : — 
A  complaint  was  preferred  to  the  Raja  of  Mohurbhunj  by  one  Dinobundo 
Patro,  the  dewan  of  the  Raja,  charging  the  petitioner  and  two  others  with  libel. 
Thereupon,  the  Raja  issued  summonses  and  warrants  for  the  attendance  of  the 
accused,  one  of  whom,  the  petitioner,  was  a  ryot  of  the  Raja's,  holding  lands  and 
residing  in  Midnapore.  The  process  was  sent  to  the  Magistrate  of  Midnapore 
for  the  purpose  of  being  executed,  and  the  petitioner  then  applied  to  the  Magis- 
trate not  to  execute  the  process,  not  on  the  ground  that  the  Raja  had  no  juris- 
diction to  try  him,  but  that,  as  the  Raja  was  personally  concerned,  a  fair  trial 
would  not  be  held. 

The  Magistrate,  on  the  30th  June  1880,  forwarded  the  petition  to  the  Su' 
perintendent  of  the  Tributary  Mehals,  an  office  then  held  by  the  Commissioner 
of  Cuttack;  and  he,  on  the  12th  July,  aldressed  the  Raja,  requesting  him  to 
make  over  the  papers  of  the  case  to  the  Magistrate  of  Midnapore,  who  was  also 
vested  with  the  powers  of  an  Assistant  Superintendent  of  Tributary  Mehals. 
Two  of  the  accused  were  then  summoned  to  appear  before  the  latter  officer,  and 
after  several  witnesses  had  been  examined,  he,  on  the  13th  December  1880, 
framed  a  charge  against  them  under  s.  500  of  the  Penal  Code.  This  charge 
was  entitled  as  made  by  **  the  Assistant  Superintendent  of  the  Tributary  Mehals," 
and  was  as  follows : — 

I,  J.  C.  Price,  Officiating  Assistant  Superintendent  of  Tributary  Mehals, 
hereby  charge  you,  Hursee  Mahapatro,  Baidi  Bagh,  as  follows  :  That  you,  on 

>  Criminal  Motion,  No.  27  of  1881,  against  the  order  of  y.  C.  Price,  Esq.,  Magistrate 
of  Midnapore,  dated  the  13th  December  1880. 
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HURSEB 

Mahapatro 


1881.    .  or  about  the  end  of  Phalgun  last,  at  Baripada,  in  Mohurbhunj,  defamed  one 
Dinobundo  Patro,  naib  of  Nyabasan  Parganna,  by  saying  that  he  had  taken  a 
bribe  of  Rs.  5,000  to  get  the  Nyagram  Rajah  a  loan  from  the  Mohurbhunj  Ma- 
haraja of  Rs.  25,000,  also  by  referring  to,  and  confirming  the  allegations  made 
in,  a  petition  previously  submitted  to  the  Maharaja,  and  thereby  committed  an 
Dinobundo  offence  punishable  under  s.  500  of  the  Indian  Penal  Code,  and  within  the  cog- 
Patro,      nizance  of  this  Court.     And  I  hereby  direct  that  you  be  tried  by  the  said  Court 
7  Cal.  523.     on  the  said  charge. 

(Sd.)  J.  C.  PRICE, 

Asst.  Supdt. 

The  13th  December  1880, 

The  prosecution  then  proceeded  till  the  x8th  January,  when  one  of  the  ac- 
cused was  acquitted,  the  charge  as  against  him  being  abandoned.  The  other 
accused  then  entered  into  his  defence,  and  called  witnesses,  but,  previous  to 
judgment  being  delivered,  he  moved  the  High  Court  to  set  aside  the  prck:eed- 
ings  as  having  been  without  jurisdiction,  and  obtained  the  rule  which  now  came 
on  to  be  argued. 

The  Advocate-General  (the  Hon'ble  G.  C.  Paul),  with  him  Mr.  Phillips, 
appeared  to  show  cause  on  behalf  of  Dinobundo  Patro,  the  dewan  of  the  Maha- 
raja of  Mohurbhunj.  The  first  question  in  this  case  is  the  jurisdiction  of  this 
Court  to  interfere  in  the  matter.  We  contend  that  Mr.  Price,  as  Assistant  Su- 
perintendent of  the  Tributary  Mehals,  is  not  a  Court  subordinate  to  this  Court, 
and  therefore  not  under  this  Court's  powers  of  control  and  supervision.  He 
was  not  acting  as  a  Magistrate,  but  under  a  different  capacity,  viz.,  that  of  a 
political  officer,  and  this  Court  can  only  interfere  when  he  is  acting  as  a  subor- 
dinate Court,  as  it  has  no  such  powers  over  private  individuals.  Moreover,  this 
jurisdiction  has  been  exercised  under  orders  from  the  Local  Government  for  a 
long  series  of  years,  and  cannot  now  be  questioned  on  a  rule  like  this,  and  this 
question  should  not  be  raised  on  an  application  of  this  kind,  especially  when 
nothing  has  yet  been  done.  We  further  contend  that  Mohurbhunj  is  not  Bri- 
tish India,  but  foreign  territory,  for  the  Regulations  do  not  show  that  it  is  Bri- 
tish territory.  [Cunningham,  J. — Is  the  Government  represented  ?  We  ought 
to  know  if  the  Government  concede  that  Mohurbhunj  is  not  a  portion  of  British 
India.]  We  do  not  appear  for  the  Government  on  the  present  occasion,  as  they 
have  had  no  notice  of  the  rule. 

Mr.  Phillips  followed  on  the  same  side. 

Mr.  M,  Ghose  in  support  of  the  rule. — This  Court  has  jurisdiction  over  all 
Magistrates  who  are  subordinate,  whether  they  profess  to  act  as  such  or  not. 
Mr.  Price  is  a  Magistrate  ordinarily  subject  to  this  Court's  powers  of  superin- 
tendence, and  he  is  acting  as  a  *  Court,'  and  trying  a  case  within  the  jurisdic- 
tion of  this  Court,  though  he  may  choose  to  call  himself  "  Assistant  Superin- 
tendent of  Tributary  Mehals,"  an  office  unknown  to  the  law.  He  must  show 
that  the  law  allows  him  to  act  as  such  without  being  subject  to  the  superintend- 
ence of  this  Court.  If  a  Judge  or  a  Magistrate  convicts  any  subject  of  Her 
Majesty,  such  Judge  or  Magistrate  cannot  oust  the  jurisdiction  of  this  Court  by 
saying  that  he  had  convicted,  not  in  his  judicial,  but  in  his  executive,  capacity. 
It  is  immaterial  how  Mr.  Price  chooses  to  describe  himself  in  the  proceedings, 
for  that  will  not  alter  the  case  or  his  real  character.  [Cunningham,  J. — Have 
you  any  authority  on  this  point  ?]  There  is  a  well  known  class  of  cases  where 
this  Court,  under  s.  1 5  of  the  Charter,  has  set  aside  proceedings  of  Magistrates 
under  s.  518  of  the  Criminal  Procedure  Code,  which  are  expressly  declared  by 
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law  to  be  non-judicial  proceedings ;  see  Banee  Madhuh  Ghose  v.  Wooma  Nath 
Roy  Chowdhry}  Chunder  Coomar  Roy  v.  Omesh  Chunder  Mojoomdar?  Sree 
Nadh  Dutt  V.  Unnoda  Churn  Dutt,^  The  principles  of  these  cases  apply  to  the 
present  case,  and  ihey  were  considered  by  a  Full  Bench  :  In  re  Chunder  Nath 
Sen.^  And  again  subsequently  considered  by  all  the  Judges  in  Gopi  Mohun 
MulUck  V.  Taramoni  Chowdhrani}  In  Shurut  Chunder Banerjeew,Bama  Churn 
Mookerjee,^  I  contended  that  this  Court  had  no  power  to  set  aside,  on  revision,  an 
order  of  a  Magistrate  not  made  in  his  judicial  capacity;  but  Morris  and  White, 
JJ.,  decided  against  me,  on  the  ground  that  the  Magistrate  had  acted  without  juris- 
diction, and  that  case  has  been  followed  by  other  Judges.  This  Court  has,  there- 
fore, jurisdiction  under  the  Charter  to  set  aside  the  proceedings  of  a  subordinate 
Magistrate,  which  are  themselves  without  j  urisdiction.  The  next  question  is,  whe- 
ther Mohurbhunj  is  a  part  of  British  India  and  subject  to  the  Code  of  Criminal 
Procedure.  If  it  is  not  British  India,  then  my  client  can  only  be  tried  under  the 
provisions  of  the  Extradition  Act,  and  by  a  Court  subject  to  the  ordinary  jurisdic- 
tion of  this  Court.  But  if  it  is  not  British  India,  then  my  client  cannot  be  tried  in 
Midnapore,  as  that  would  be  contrary  to  the  provisions  of  s.  63  of  the  Criminal  Pro- 
cedure Code.  [Cunningham,  J. — But  we  have  the  power  to  transfer  a  case  to  Mid- 
napore if  we  choose.]  Yes,  if  Mohurbhunj  is  British  India,  and  in  that  case  my 
client  would  be  tried  by  Mr.  Price  in  his  capacity  of  Magistrate,  and  have  a  right 
of  appeal  to  the  Sessions  Judge,  to  which  we  do  not  object.  He  objects  to  be  tried 
by  a  Court  which  the  law  does  not  recognize.  But  I  contend  that  Mohurbhunj 
is  British  India ;  see  Hunter's  Statistics,  Puri  and  Tributary  Mehals  ;  Regs.  IV. 
of  1804,  XII.  of  1805,  ss.  36,  37,  XIII.  of  1803,  s.  13,  Xl.of  i8x6,V.of  1818, 
8.  6,  Act  XX.  of  1850 ;  and  Damodar  Gordhan  v.  Deoram  Kanji3  Mohurbhunj 
being  part  of  British  India,  and  not  included  in  the  Scheduled  Districts  Act,  the 
orders  of  the  Government  empowering  Mr.  Price,  the  Raja  of  Mohurbhunj,  and 
the  Commissioner  of  Cuttack  to  try  cases  are  ultra  vires  \  and  if  k  be  contended 
that  Mohurbhunj  is  not  a  part  of  British  India,  then  the  Government  should  have 
notice  before  your  Lordships  decide  that  question. 

The  Court  accordingly  took  time  to  consider,  and  subsequently  directed 
notice  to  be  served  on  the  Government  of  Bengal.  The  case  was  then  re-argued, 
and  Mr.  Phillips,  Standing  Counsel,  appeared  on  behalf  of  the  Government,  and 
contended  that  Mohurbhunj  was  not  a  part  of  British  India.  He  referred  to 
Lachmi  Narain  v.  Raja  Par  tap  Singh?  and  objected  to  the  jurisdiction  of  the 
High  Court.  Mr.  M.  Ghose  re-argued  the  whole  case,  and  contended  that 
Mohurbhunj  was  within  British  India,  and  that  the  trial  of  the  petitioner  in 
Midnapore  ought  to  be  set  aside. 

The  judgments  of  the  Court  (Cunningham  and  Prinsep,  JJ.)  were  as  fol- 
lows:— 

Cunningham,  J. — ^This  case  comes  before  us  in  the  exercise  of  our  powers 
of  criminal  revision. 

The  facts,  as  set  out  in  the  petition  of  Hursee  Mahapatro,  are  as  follows : — 

A  complaint  was  preferred  to  the  Raja  of  Mohurbhunj,  charging  the  peti- 
tioner and  two  others  with  libel.  Thereupon  the  Raja  issued  summonses  and 
warrants  through  the  Magistrate  of  Midnapore  for  the  attendance  of  the  accused, 
who  are  residents  of  that  district.    The  accused  petitioned  Mr.  Price,  the  Magis- 
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trate  of  Midnapore,  that  the  case  should  not  be  tried  by  the  Raja.  The  Magis- 
trate forwarded  the  petition,  on  the  30th  June  1880,  to  the  Superintendent  of 
the  Tributary  Mehals  (a  post  occupied  by  the  Commissioner  of  Cuttack) ;  and 
on  the  i2th  July  1880,  he  addressed  the  Raja,  requesting  him  to  make  over  the 
papers  of  the  case  to  the  Magistrate  of  Midnapore,  **  who,"  it  was  observed, 
"  has  the  powers  of  an  assistant  to  the  Superintendent  of  the  Tributary  Mehals." 
This  officer,  under  his  usual  official  seal,  summoned  two  of  the  accused.  They 
appeared  before  him;  several  witnesses  were  examined;  and,  on  the  13th  Decem- 
ber 1 880,  he  framed  a  charge  against  them  under  s.  500  of  the  Penal  Code.  This 
charge  was  entitled  as  made  by  **  the  Assistant  Superintendent  of  the  Tributary 
Mehals." 

On  the  1 8th  January  1881.  the  prosecution  was  abandoned  against  one  of 
the  accused,  and  Mr.  Price  directed  his  acquittal. 

The  remaining  accused  then  examined  his  witnesses,  and  the  case  was 
argued.  Judgment  has  not  yet  been  delivered,  and  the  accused  has  now  moved 
the  High  Court  to  set  aside  the  proceedings  as  having  been  without  jurisdiction. 

The  question  before  us  is,  whether  the  proceedings  before  Mr.  Price,  either 
as  Magistrate  of  Midnapore  or  Assistant  Superintendent  of  the  Tributary  Mehals, 
have  been  without  jurisdiction;  and  whether,  supposing  them  to  be  without 
jurisdiction,  he  is,  in  his  capacity  of  Assistant  Superintendent  of  the  Tributary 
Mehals,  amenable  to  the  revision  powers  of  the  High  Court. 

The  estate  of  the  Raja  of  Killa  Mohurbhunj  forms  a  portion  of  territory 
which  was  ceded  by  the  Mahrattas  to  the  British  Government  in  1803 ;  itfonns 
one  of  a  group  of  estates  known  as  "  the  Tributary  Mehals." 

The  history  of  these  mehals,  as  shown  by  the  Regulations,  Acts,  and  orders 
of  Government,  and  so  far  as  concerns  the  present  enquiry,  is  as  follows: — 

Reg.  IV.  of  1804,  after  reciting  that  the  province  of  Cuttack,  including 
Balasore  and  other  dependencies  of  the  said  provinces,  had  been  ceded  to  the 
East  India  Company  in  full  sovereignty,  and  that  it  was  necessary  to  provide 
for  the  administration  of  criminal  justice,  formed  the  province  into  a  '  zilla '  with 
two  divisions,  and- a  Magistrate  in  each;  extended  the  Criminal  Regulations 
of  Bengal ;  but  provided  that  the  Court  should  not  have  power  to  take  cogni- 
zance of  cases  committed  before  the  14th  October  1803,  the  date  on  which  the 
fort  and  town  of  Cuttack  surrendered  to  the  British  arms. 

Reg.  XII.  of  1805  provides  for  the  collection  of  public  revenue  in  Zilla 
Cuttack.  It  recites  and,  with  certain  modifications,  confirms  a  proclamation 
issued  by  the  Commissioners,  dated  1 5th  September  1 804,  regarding  the  rights  of 
land-owners  in  the '  Mogulbundi '  tract  of  the  zilla,  viz,,  that  part  in  which  the  land 
itself  was  responsible  for  the  revenue;  and,  after  generally  extending  the  Re- 
gulations as  to  the  settlement  and  collection  of  public  revenue,  it  provides 
against  the  implication  that  any  of  those  Regulations  are,  for  the  present,  to 
be  considered  to  be  in  force  in  certain  enumerated  jungle  or  hill  zemindaris 
occupied  by  a  rude  and  uncivilized  race  of  people,  with  the  proprietors  of 
which  engagements  were  formed  by  the  late  Board  of  Commissioners  for  the 
payment  of  a  certain  fixed  Government  rent  or  tribute  to  Government.  The 
same  exemption  was  extended  to  Mohurbhunj,  with  the  provision  that  the  Col- 
lectors should  conclude  a  settlement  with  the  proprietors  of  that  estate  for  the 
payment  of  a  fixed  annual  Government  rent  on  the  same  principle  as  that  ob- 
served in  the  case  of  the  other  hill  or  jungle  zemindars. 
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Reg.  XIII.  of  the  same  year  deals  with  the  maintenance  of  order  and 
administration  of  justice  in  Cuttack,  and  (after  excluding  certain  tracts)  forms  ' 
the  rest  of  the  district  into  one  zilla,  instead  of  two,  as  provided  by  Reg.  IV.  of 
1804. 

S.  13  extends  the  Bang.  Regulation  as  to  criminal  justice  to  the  zilla,  but 
excludes  from  its  operation  certain  hill  zemindaries  and  the  territory  of  Mo- 
burbbunj. 

Reg.  XIV.  of  the  same  year,  in  providing  for  the  administration  of  civil 
justice,  makes  a  similar  extension  of  the  Beng.  Regulation,  gnd  contains  a 
similar  exemption  to  that  contained  in  Reg.  XII. 

By  Reg.  XI.  of  181 6,  provision  was  made  for  trying  inheritance-suits  *ln 
certain  tributary  estates'  excepted  by  Reg.  XIV.  of  1805,  s.  11,  from  the  ordi- 
nary law.  These  suits  were  to  be  heard  by  the  Superintendent  of  the  Tributary 
Mehals,  an  officer  who  appears  to  have  been  appointed  in  181 4  (Hunter's 
Statistical  Account  of  Bengal,  Orissa,  196),  but  of  whose  appointment  no  c^- 
cial  notification  has  been  brought  to  our  notice.  The  sub-division  of  estates 
was  forbidden,  and  no  suit  could  be  taken  up,  the  cause  of  action  in  which 
arose  previous  to  the  14th  October  1803,  ^^^  ^^7  ^^  which  the  fort  and  town 
of  Cuttack  surrendered  to  the  British  arms. 

An  appeal  from  the  Superintendent  lay  to  the  Sadr  Adawlut,  and  in  some 
cases  to  the  King  in  Council. 

The  relations  of  the  Raja  of  Mohurbhunj  to  Government  are  defined  by 
a  *  treaty  engagement '  executed  by  the  Raja,  dated  ist  June  1829.  By  this 
the  Raja  engaged  with  the  East  India  Company  always  to  maintain  himself 
in  submission  and  loyalty ;  to  pay  annually  as  peshkush  for  the  zilla  Rs.  1,001 ; 
to  apprehend  fugitives  from  Orissa ;  to  apprehend  and  give  up  for  trial,  on 
demand,  any  ryot  who  had  committed  '  an  offence '  within  the  Mogulbundi 
territories;  to  supply  provisions  to  the  Company's  troops  when  'passing  through 
my  territories ;'  to  offer  no  impediment  to  subjects  of  the  Company  passing 
through  *  my  boundaries;'  'to  depute  a  contingent  force  of  my  own  troops/ 
and  to  act  with  the  forces  of  Government  against  recusant  rajas,  receiving  only 
rations. 

Act  XXI.  of  1845  enabled  the  Governor-General  in  Council  to  remove 
any  of  the  estates  mentioned  in  s.  2  of  Reg.  XI.  of  18 16  [including  Mohur- 
bhunj], and  to  place  them  under  the  jurisdiction  of  an  officer  to  be  appointed 
by  the  Government  of  Bengal,  and  to  be  called  *  Agent  for  the  Suppression  of 
Meriah  Sacrifices,'  and  his  subordinates. 

The  agents  so  appointed  were  to  be  guided  by  instructions  from  time  to 
time  received  from  the  Government  of  India  through  the  Local  Government ; 
and  the  Government  was  empowered  to  prescribe  rules  for  their  guidance,  and  to 
prescribe  the  finality  of  their  decisions  in  civil  cases,  and  the  class  of  criminal 
cases  which  they  were  to  submit  to  the  Sadr  Court. 

Aft  XX.  of  1850,  after  reciting  that  certain  zemindaries  and  Mdiurbhunj 
were  temporarily  exempted  by  Regs.  XII.  and  XIII.  of  1805  from  the  ordinary 
revenue  and  criminal  law,  and  that  it  was  desirable  to  provide  for  disputes  as 
to  the  boundaries  of  zemindaries,  provided  that  any  boundary  dispute  between 
the  excepted  estates  and  estates  subjeft  to  the  Beng.  Regulations  should  be  tried 
by  the  Superintendent  of  the  Tributary  Mehals,  subjeft  to  confirmation  by  the 
Government  of  Bengal.    On  the  24th  September  185 1,  the  Lieutenant-Governor 
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of  Bengal  appointed  Mr.  Schalch,  the  Magistrate  of  Midnapore,  to  be  an  ex 

»-'-- officio  Assistant  to  the  Superintendent  of  the  Tributary  Mehals.    In  conformity 

HuRSBB      ^ij^j  orders  of  the  Secretary  of  State,  dated  26th  July  1 860,  adoption  sanads  were 

Mahapatro  granted  to  the  Rajas  of  thes6  mehals,  which  are  therein  described  as  '  states/ 

.  ••  when  subsequently  the  word  '  estates  '  was  directed  by  the  Lieutenant-Governor 

DmoBUNoo  to  be  substituted.     In  speaking  of  them,  the  Government  of  India  directed  that 

Patro,      the  designation  of  *  state '  as  employed  by  Lord  Canning  should  remain  un- 

7.CRl..5a3*    altered. 

On  the  1 2th  December  1870,  the  Secretary  of  the  Bengal  Gk)vernment  ad- 
dressed the  Magistrate  as  "  ex  officio  Assistant  Superintendent,  Tributary  Me- 
hals/' informing  him  that,  as  ex  officio  Assistant  Superintendent  of  the  Tributary 
Mehals,  he  was  empowered  to  take  up  for  trial  all  offences  committed  within 
the  Tributary  Mehals  not  punishable  with  death,  and  to  pass  sentences  not  ex- 
ceeding seven  years,  submitting  his  proceedings,  in  each  case,  to  the  Superin- 
tendent :  trials  thus  conducted  were  to  be,  as  far  as  possible,  in  accordance  with 
the  Criminal  Procedure  Code. 

In  1872,  the  Government  of  India  vested  the  Superintendent  of  the  Tri- 
butary Mehals  with  the  powers  exercised  by  a  Sessions  Judge  in  Regulation 
Districts,  and  with  power  to  hear  appeals  from  sentences  passed  by  any  subor- 
dinate officer  in  Tributary  Mehal  cases. 

On  the  30th  April  1873,  the  Government  of  Bengal  addressed  the  Superin- 
tendent of  the  Tributary  Mehals,  in  answer  to  a  letter  submitting  a  tabular 
statement  of  the  powers  then  exercised  by  officers  in  the  tributary  estate  of  Orissa, 
and  the  powers  which,  in  the  opinion  of  the  Superintendent,  ought  to  be  exercised 
in  accordance  with  the  spirit  of  the  new  Criminal  Procedure  Code ;  authorized 
the  Superintendent  to  exercise  the  powers  of  Magistrate  of  a  Distrid,  and  of  a 
Sessions  Judge  under  s.  1 5  of  the  Aft ;  and  gave  him  power  tahear  appeals  from 
sentences  under  s.  36.  The  Magistrates  and  ex  officio  Assistant  Superintendents 
of  Tributary  States  were  invested  with  the  powers  of  a  Magistrate  of  the  first 
class  under  ss.  36  and  222  of  the  Code. 

Up  to  this  point  the  effeft  of  the  Acts  of  the  Government,  political,  executive, 
and  legislative,  appears  to  have  been — /j/,  that  the  Tributary  Mehals  had  be- 
come an  integral  portion  of  British  India  within  the  scope  of  the  general  powers 
of  the  Government,  and  subjeft  to  any  legislative  enactment  duly  passed  in  their 
behalf ;  and,  2ndly,  that  they  had  been  expressly  exempted  from  the  ordinary 
law  of  the  country,  and  were  administered  by  specially  appointed  officers  under 
special  enactments.  As  to  these  orders,  it  is  important  to  remember  that,  by 
virtue  of  s.  25  of  the  Indian  Councils  Aft,  1861  (24  and  25  Vic,  c.  67),  no 
question  can  arise  as  to  the  validity  of  any  rule,  law,  or  regulation  made  by  the 
Governor-General,  or  the  Local  Government,  for  Non- Regulation  Provinces 
prior  to  ist  August  186 1,  on  the  ground  of  its  having  been  made  otherwise  than 
in  accordance  with  existing  law. 

We  have  now  to  consider  whether  the  position  of  Mohurbhunj  was  affected 
by  the  Laws'  Local  Extent  Ad  and  Scheduled  Districts  Ad  passed  in  1874. 

It  has  been  urged  that,  inasmuch  as  Mohurbhunj  is  not  specified  among 
the  Scheduled  Districts  of  Bengal  in  the  first  schedule  of  Ad  XIV.  of  1874,  or 
the  sixth  schedule  of  Ad  XV.  of  1874,  it  is,  under  s.  3  of  the  latter  Ad,  subjed 
to  the  ordinary  law  in  force  throughout  British  India. 

This  contention,  however,  proceeds,  in  my  opinion,  on  a  misconception  of 
the  import  and  effed  of  those  measures. 
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It  is  obvious  from  the  preamble  to  Aft  XIV.  of  1874  that  the  *  Scheduled        gggg. 

Districts '  specified  in  the  schedules  of  that  Aft  and  Aft  XV.  were  not  the  whole, — 

but  merely  *  among  '  the  parts,  of  India  which  had  either  never  been  brought      Hursee 
within,  or  had  been  removed  from,  the  ordinary  jurisdiction  of  the  Courts.        Mahapatro 

It  is  indeed  clear  from  the  preambles  and  general  language  of  the  Aft  dihobunoo 
(s.  3)  that  the  objeft  was  to  declare,  and  in  some  instances  consolidate,  the      p.-,^ 
existing  law,  and  to  clear  away  uncertainties  as  to  jurisdiction  where  they  exist-  ' 

ed — not  to  alter  the  political  position  of  any  district  not  expressly  mentioned  in    ^  ^^'  ^^' 
them  ;  and  it  was,  no  doubt,  with  this  intention  that  s.  8  (k)  of  Act  XV.  pro- 
vided that  nothing  in  the  Act  should  affect  the  operation  of  any  enactment  not 
mentioned  in  any  of  the  schedules. 

Now  Regs.  XIII.  and  XIV.  of  1805,  and  Reg.  XI.  of  1816,  Act  XXI.  of    . 
1845,  and  Act  XX.  of  1850,  were  in  force  at  the  time  of  the  passing  of  the  Laws' 
Local  Extetit  Act.    They  are  not  mentioned  in  the  schedule  to  Act  XV.  of  1874, 
and  they  are,  therefore,  unaffected  by  its  provisions. 

The  position  of  the  Tributary  Mehals  was,  accordingly,  in  my  opinion, 
unaffected  by  the  two  measures  in  question.  The  subsequent  repeal  of  some 
of  the  Regulations  and  Acts  just  mentioned  would  not,  owing  to  the  saving 
clause  inserted  in  Repealing  Acts — e.  g.,  s.  i  of  Act  XVI.  of  1874 — affect  any 
established  jurisdiction  or  form  of  practice  or  procedure,  or  existing  usage, 
oflfice,  or  appointment;  and  we  must  hold  accordingly  that  the  Tributary 
Mehals  are  now,  as  they  were  in  1874,  a  portion  of  British  India,  which  the 
Gk>vernment  has  been  pleased  to  exempt  from  the  ordinary  law  and  jurisdiction 
of  the  Courts,  and  to  govern  by  means  of  special  officials  and  enactments.  If 
this  be  so,  and  if  those  special  enactments  have  the  effect  of  removing  this  part 
of  the  country  from  the  ordinary  criminal  supervision  of  the  High  Court,  it  would 
be  questionable  whether  the  High  Court  has  jurisdiction  to  interfere  with  the 
proceedings  of  the  officials  appointed  by  Government  to  administer  the  criminal 
law  in  the  parts  of  the  country  so  specially  circumstanced. 

As  to  the  laws  now  actually  in  force  in  Mohurbhunj,  it  is  impossible  to 
deny  that  the  effect  of  s.  3  of  Act  XV.  of  1874  has  been  to  produce  some  obscu- 
rity as  to  the  position  of  those  parts  of  India  which,  not  being  Scheduled  Dis- 
tricts as  enumerated  in  the  schedules  to  the  Acts,  are  yet  not  administered  in 
complete  accordance  with  the  laws  declared  to  be  in  force  throughout  the  whole 
of  British  India,  except  the  Scheduled  Districts ;  and  that  the  difficulty  thus 
occasioned  is  enhanced  by  the  provisions  commonly  inserted  in  subsequent 
Acts,  **  that  the  measure  shall  extend  to  the  whole  of  British  India,  except  the 
Scheduled  Districts  as  defined  in  Act  XIV.  of  1874."  It  might  be  urged  with 
great  cogency  that  the  intention  of  the  Legislature,  as  gathered  from  these  Acts, 
and  especially  from  the  last  para,  of  s.  i  of  Act  XIV.  of  1874,  was,  that  every 
part  of  British  India  not  subject  to  the  ordinary  law  should  be  administered  in 
accordance  with  those  Acts,  or  with  a  scheme  framed  under  the  provisions  of 
33  Vic,  c.  3. 

It  is,  however,  unnecessary,  for  the  purpose  of  the  present  decision,  to 
come  to  a  precise  conclusion  as  to  the  legal  position  of  Mohurbhunj,  the  vali- 
dity of  the  various  orders  of  Government  concerning  it,  or  the  competence  of 
the  officers  appohited  to  carry  out  those  orders.  The  act  with  which  we  are 
concerned  was  not  done  in  Mohurbhunj  by  an  officer  empowered  to  exercise 
jurisdiction  there,  but  in  Midnapore  by  a  Magistrate  empowered  to  act  under 
the  Criminal  Procedure  Code  in  an  ordinary  district  and  trying  a  resident  of 
that  district.  Now,  whatever  may  be  the  powers  of  the  Government  as  to  Mobur^ 
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t88i.        bhanj,  there  is,  in  my  opinion,  no  ground  for  the  contention  that  those  powers 
extend  to  empowering  the  legally  constituted  tribunals  of  a  British  district  to 
follow  in  that  district,  and  in  the  case  of  residents  in  it,  any  procedure  and  ex- 
ercise any  other  jurisdiction  than  that  created  by  the  law.     When,  therefore, 
*•  the  Superintendent  of  the  Tributary  Mehals  proceeded  to  exercise  a  power  not 

DiNOBUNDo  Qonferred  on  him  by  the  order  of  1872,  in  transferring  a  case  from  one  district 
PAt^kov  to  another,  and  when  the  Magistrate  of  Midnapore,  dealing  in  Midnapore  with 
7Galr5iS«  a  resident  in  the  district,  proceeded  to  exercise  magisterial  powers  under  an- 
other style,  and  to  depart  in  some  material  particulars  from  the  provisions  of 
the  Court  as  to  procedure,  these  oflScers  seem  to  me  to  have  been  acting  with- 
out jurisdiction,  and  their  proceedings  ought,  accordingly,  in  my  opinion,  to  be 
set  aside. 

Prinsep,  J. — One  Dinobundo  Patro  charged  Hursee  Mahapatro  before 
the  Raja  of  Mohurbhunj  with  defamation.  The  accused,  apparently,  is  a  ryot 
of  the  Raja,  holding  lands  and  residing  in  Midnapore ;  and  process  was  issued 
by  the  Raja  through  the  Magistrate  of  Midnapore  for  his  attendance  at  Mohur- 
bhunj. He  petitioned  the  Magistrate  of  Midnapore  not  to  execute  this  process, 
on  the  ground,  not  that  the  Raja  had  no  jurisdiction  to  try  him,  but  that,  as 
the  Raja  was  personally  concerned,  a  fair  trial  would  not  be  held.  The  Ma- 
gistrate of  Midnapore,  who  also  holds  the  undefined  office  of  Assistant  Super- 
intendent of  Tributary  Mehals,  on  the  30th  June  x88o,  addressed  the  Com- 
missioner of  Cuttack  as  Superintendent,  and  apparently  in  that  capacity  his 
official  superior,  recommending  that  the  case  should  be  transferred  for  trial 
either  to  Midnapore  or  Balasore, 

On  13th  July,  the  Superintendent  of  the  Tributary  Mehals  directed  the 
case  to  be  tried  by  the  Magistrate  of  Midnapore,  and  requested  the  Raja  to 
transmit  the  record  to  that  officer.  The  trial  then  took  place  before  the  Ma- 
gistrate of  Midnapore,  who,  in  the  course  of  the  proceedings,  also  signs  himself 
as  Assistant  Superintendent. 

The  petitioner,  having  thus  succeeded  in  procuring  the  transfer  of  the  case 
to  Midnapore,  has  obtained  a  rule  from  this  Court,  on  the  ground  that  the  pro- 
ceedings of  the  Magistrate  of  Midnapore  are  without  j  urisdiction.  I  regret  that, 
from  the  nature  of  this  objection,  we  have  been  compelled  to  have  the  matter 
fully  argued,  for  ordinarily  such  conduct  would  be  deserving  of  no  consider- 
ation. 

This  case  has  raised  points  of  difficulty  regarding  the  relations  of  the  British 
Government  towards  the  territory  of  Mohurbhunj,  the  jurisdiction  of  the  neigh- 
boariog  Magistrates  and  the  Commissioner  of  Cuttack,  or,  as  they  are  called. 
Assistant  Superintendents  and  the  Superintendent  of  the  Tributary  Mehals ; 
and,  finally,  whether  we  have  any  power  to  interfere  either  as  a  Court  of  revi- 
sion under  the  Code  of  Criminal  Procedure,  or  under  other  powers  conferred 
on  118  under  the  charter  of  the  High  Court. 

As  regards  this  last  point,  it  is  argued  that  the  Magistrate  of  Midnapore 
and  the  Superintendent  of  the  Tributary  Mehals  having  been  vested  with  certain 
powers  by  the  Government  of  Bengal,  and  in  the  exercise  of  those  powers  being 
in  no  way  subordinate  to  the  jurisdiction  of  this  High  Court,  we  can  have  no 
control  over  their  proceedings,  and  at  any  rate  we  can  have  no  control  until 
they  shall  have  terminated  in  such  a  manner  as  to  enable  us  to  exercise  our 
autnority  as  in  a  writ  of  habeas  corpus.  It  is  sufficient,  however,  for  the  pur- 
poses of  the  present  case,  that  I  should  state  that,  in  the  view  that  I  take  of  the 
relations  between  the  Government  and  Mohurbhunj,  it  is  unnecessary  for  me  to 
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consider  the  full  extent  of  this  argument.  1  should,  however,  be  very  disin- 
clined to  refuse  to  aft  on  a  primd  facie  good  objection  to  proceedings  taken 
by  a  judicial  officer  in  British  territory  acting  under  authority  of  a  very  doubt- 
ful character,  until  the  person  against  whom  such  proceedings  were  directed 
had  sufiFered  in  some  way  from  the  consequences  of  such  doubtful  jurisdiction. 
It  is  our  duty  to  prevent,  rather  than  endeavour  to  cure,  the  effed  of  injuries. 
If  the  argument  be  pressed  to  its  extreme,  it  would  be  necessary  for  a  man  to  be 
imprisoned,  or  to  have  been  whipped,  or  even  to  be  under  sentence  of  death, 
before  we  could  intervene,  a  position  it  would  be  impossible  to  accept. 

The  point  which  we  are  really  called  upon  to  decide  is,  whether  the  terri- 
tory of  Mohurbhunj  is  a  foreign  state  or  British  India.  I  would,  however,  first 
of  all  remark  that,  even  supposing,  for  purposes  of  argument,  that  Mohurbhunj 
is  a  foreign  state,  the  Magistrate  of  Midnapore  would  have  no  jurisdiction  to 
try  the  petitioner,  because  the  offence  charged  (defamation)  being  an  offence 
under  Ch.  XXI.  of  the  Penal  Code,  and  no  complaint  having  been  made  to  him, 
he  has,  under  s.  142  of  the  Code  of  Criminal  Procedure,  no  authority  to  take 
cognizance  of  it.  Fi^rther,  it  may  be  remarked  that  the  Magistrate  would  not 
be  competent  to  deliver  him  to  the  Raja  of  Mohurbhunj  for  trial,  inasmuch 
as  the  Magistrate  is  not  a  political  officer,  as  defined  in  s.  3  of  the  Extradition 
Aft  (XXI.  of  1879),  appointed  by  one  of  the  authorities  mentioned  in  cl.  2. 
Nor,  as  far  as  we  are  informed,  is  there  any  officer  who  could  so  aft,  supposing 
Mohurbhunj  to  be  foreign  territory. 

I  will  now  proceed  to  consider  whether  the  traft  of  country  known  as 
Mohurbhunj  is  British  India  as  defined  by  law :  and  to  determine  this,  it  is 
necessary  to  consider  the  manner  in  which  this  territory  has  been  dealt  with 
by  the  Legislature  since  its  conquest  by  the  British  in  1803.  From  the  terms 
of  the  treaty  entered  into  between  the  Honourable  East  India  Company  and  Senab 
Sahib  Roghojee  Bhoonsla  on  17th  December  1803,  it  appears  that  "the  province 
of  Cuttack,  including  the  port  and  distrift  of  Balasore,  was  ceded  in  perpetual 
sovereignty  to  the  former;  and  art.  10  refers  to  certain  treaties  made^ antece- 
dently by  the  British  Government  with  feudatories  of  the  Senab  Sahib  Sooba, 
which  were  then  confirmed  (see  Aitchison's  Treaties,  Vol.  III.,  pp.  97-98). 
These  treaties  were  made  with  several  of  the  chiefs  of  the  Cuttack  Tributary 
Mehals  as  they  are  now  called,  and  are  reproduced  in  Aitchison's  Treaties, 
Vol.  I.,  pp.  188  etseq.  The  Chief  of  Mohurbhunj  was  not  among  other  chiefs, 
but  that  is  not  material,  for  it  is  clear  that  Mohurbhunj,  as  well  as  other  Tribu- 
tary Mehals,  was  ceded  as  portion  of  the  province  of  Cuttack.  The  terms  of 
Reg.  IV.  of  1804  and  of  Regs.  XII.,  XIII.,  and  XIV.  of  1805,  show  that  within 
the  term  "  dependencies  of  the  province  of  Cuttack  "  was  included  the  terri- 
tory of  Mohurbhunj. 

Reg.  IV.  of  1804,  s.  7,  gives  the  14th  of  October  1803  as  the  date  of  this 
conquest^  and  the  commencement  of  the  jurisdiction  of  the  Courts  established 
under  that  law  for  the  administration  of  justice  in  criminal  cases  and  the  author- 
ity of  the  police.  And  it  was  declared  that  the  general  Regulations  in  force  in  the 
provinces  of  Bengal  and  Behar  should  be  in  force,  unless  it  should  be  other- 
wise specially  directed  in  any  such  Regulation. 

In  the  following  year  (1805)  three  Regulations  were  passed  relating  to  the 
zilla  of  Cuttack,  namely,  Reg.  XII.,  for  the  settlement  and  collection  of  public 
revenue  ;  Reg.  XIII.,  for  the  maintenance  of  peace  and  the  support  and  admi- 
nistration of  the  police ;  and  Reg.  XIV.,  for  the  administration  of  justice  in 
civil  cases  :  but  the  territory  of  Mohurbhunj,  together  with  the  estates  of  other 
bill  or  jungle  rajas  or  zemindars,  now  denominated  the  Tributary  Mehals,  was 
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expressly  excluded  from  the  operation  of  these  Regulations,  the  concluding  por- 

tion  of  each  of  those  Regulations  containing  a  provision  to  that  effect.    The 

HuRSEE  power  of  legislating  for  the  territory  of  Mohurbhunj  was,  therefore,  clearly  as- 
Mahapatro  serted  by  the  Regulations  of  1805,  but  it  was  declared  that,  for  the  present,  the 

exercise  of  such  power  would  be  reserved. 

The  preamble  of  Reg.  XL  of  18 16  is  to  the  following  effect:  "  Whereas 
it  is  necessary  that  provisions  should  be  made  for  receiving,  trying,  and  decid- 
ing claims  to  the  right  of  inheritance  or  succession  in  certain  tributary  estates 
in  Zilla  Cuttack,  which  were  excepted  by  s.  11,  Reg.  XIV.  of  1805,  from  the 
operation  of  the  general  rules  for  the  administration  of  civil  justice,  established 
in  the  provinces  of  Bengal,  Behar,  and  Orissa  ;  and  whereas  the  nature  of  the 
tenures  by  which  those  estates  are  held,  the  character  of  the  inhabitants,  and 
other  local  circumstances,  render  it  expedient  that  the  estates  in  question  should 
not  be  subject  to  partition,  but  should  descend  entire  and  undivided  to  the  per- 
sons respectively  having  the  most  substantial  claim  according  to  local  and  fa- 
mily usage,  the  following  rules  have  been  enacted,  to  be  in  force  from  the  date 
of  the  promulgation  of  this  Regulation  in  Zilla  Cuttack."  That  law  provided 
for  a  regular  procedure,  with  a  right  of  appeal  first  to  the  Sadr  Dewany  Adaw- 
lut,  and  ultimately  to  the  King  in  Council,  in  the  matters  above  de  scribed.  This 
is  the  first  occasion  in  which  I  can  find  mention  made  of  the  office  of  Super- 
intendent of  Tributary  Mehals. 

The  next  legislative  enactment,  in  which  reference  is  made  to  the  Tribu- 
tary Mehals,  is  Aft  XXI.  of  1845.  ^^^^  was  an  Aft  passed  for  the  suppression 
of  Meriah  Sacrifices  in  the  Hill  Tracts  of  Orissa.  S.  i  made  it  "  lawful  for  the 
Governor-General  in  Council,  by  an  Order  in  Council,  to  remove  from  the  juris- 
diction and  superintendence  of  the  Commissioner  and  Superintendent  of  the 
Tributary  Mehals  in  Cuttack  any  of  the  tributary  estates  specified  ins.  2,  Reg. 
II.  of  1 816  of  the  Beng.  Code,  and  to  place  any  such  estates  under  the  juris- 
diction and  superintendence  of  such  officer  (to  be  called  the  Agent  for  the  Sup- 
pression of  Meriah  Sacrifices)  and  his  subordinates,  as  shall  from  time  to  time 
be  appointed  by  the  Government  of  Bengal  on  that  behalf."  It  is  important, 
too,  to  note  the  terms  of  s.  6,  which  provide  that  it  shall  be  competent  for  the 
Governor-General  in  Council  to  prescribe  such  rules  as  he  may  deem  proper 
for  the  guidance  of  such  Agents  and  subordinates,  and  to  determine  to  what 
extent  the  decision  of  the  said  Agents  in  civil  suits  shall  be  final,  and  in  what 
suits  an  appeal  shall  lie  to  the  Sadr  Court,  and  to  define  the  authority  to  be 
exercised  by  the  said  Agents  in  criminal  trials,  and  what  criminal  cases  they 
shall  submit  for  the  decision  of  the  Sadr  Court. 

Thus  it  appeals  from  the  terms  of  Aft  XXI.  of  1845  ^^^^  ^^^  Commissioner 
of  Cuttack,  as  Superintendent  of  Tributary  Mehals,  had  some  power  over  that 
territory,  the  exaft  extent  of  which  power  has  not  been  made  known  to  us ;  but 
that  power,  whatever  it  was,  was  not  conferred  by  any  legislative  enactment. 
It  appears,  however,  that  the  Legislature,  in  empowering  the  Governor-General 
in  Council  to  remove  that  territory  from  his  jurisdiction,  thought  it  necessary 
specially  to  empower  the  Governor-General  in  Council  to  pass  executive  orders, 
having  the  force  of  law,  regulating  and  determining  how  far  the  orders  of  the 
Agents  should  be  final,  in  what  suits  an  appeal  should  lie,  what  should  be  their 
powers  in  criminal  trials,  and  what  cases  they  should  submit  for  the  decision  of 
the  Sadr  Court. 

The  preamble  of  Aft  XX.  of  1850  is  in  somewhat  the  same  terms  as  that 
of  Reg.  XI.  of  1816,  in  declaring  that  the  territory  of  Mohurbhunj,  and  certain 
jungle  and  hill  zemindars  In  the  zilla  of  Cuttack,  were  temporarily  exempted 
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from  the  laws  in  force  in  other  parts  of  India  subjeft  to  the  Government  of 
Bengal.  But  it  was  found  necessary  to  give  jurisdiction  to  some  officer  of  Govern- 
ment to  determine  disputes  regarding  the  boundaries  of  those  zemindaries.  Ac- 
cordingly, the  Superintendent  of  Tributary  Mehals  was  appointed  for  this  pur- 
pose. These  are  all  the  legislative  enactments  specially  relating  to  Mohurbhunj 
and  other  Tributary  Mehals  up  to  1874.  Aft  XIV.  of  that  year  declared  that 
that  Aft  extends,  in  the  first  instance,  to  the  whole  of  British  India  within  the 
territories  mentioned  in  the  first  schedule  thereto  annexed ;  and  among  these 
schedules  are  to.be  found  only  two  from  among  the  Tributary  Mehals.  Those 
two  mehals,  as  they  are  termed,  are  the  mehals  of  Angool  and  Bunki,  which 
had  been  taken  under  the  direft  management  of  Government  some  years  pre- 
viously in  consequence  of  the  misbehaviour  of  their  hill  rajas  or  zemindars. 

Act  XV.  of  the  same  year,  which  was  passed  simultaneously  with  Act  XIV., 
declared  that  all  the  Acts  mentioned  in  the  first  schedule  thereto  annexed  are 
now  in  force  throughout  the  whole  of  British  India,  except  the  Scheduled  Dis- 
tricts. And  s.  6  extended  certain  other  enactments  throughout  the  whole  of 
the  territories  now  subject  to  the  Government  of  the  Lieutenant-Governor  of 
Bengal,  except  the  Scheduled  Districts  subject  to  such  Government.  The  term 
'British  India'  has  been  declared  to  be  thus  defined  in  all  Acts  made  by  the 
Governor-General  in  Council,  unless  there  was  something  repugnant  to  the 
subject  or  context  thereof.  '  British  India '  shall  mean  the  territories  for  the 
time  being  vested  in  Her  Majesty  by  Stat.  21  and  22  Vic,  c.  106  ;  and  that 
Statute,  s.  I,  declares  "that  the  government  of  the  territories  now  in  the  pos- 
session or  under  the  Government  of  the  East  India  Company shall 

cease  to  be  vested  in,  or  exercised  by,  the  said  Company,  and  all  territories  in 

the  possession  or  under  the  government  of  the  said  Company shall 

become  vested  in  Her  Majesty ; and  for  the  purpose  of  this  Act 

'  India '  shall  mean  the  territories  vested  in  Her  Majesty  as  aforesaid,  and  all 
territories  which  may  become  vested  in  Her  Majesty  by  virtue  of  any  such  rights 
as  aforesaid." 

So  far  then  as  concerns  the  terms  of  the  Regulations  and  Acts  of  the  Go- 
vernment in  its  legislative  capacity,  it  would  seem  that  the  territory  of  Mohur- 
bhunj is  '  British  India,'  and,  unless  specially  exempted,  is  subject  to  the  same 
laws  as  the  rest  of  British  India.  But  it  seems  to  me  that,  although  Mohurbhunj 
is  British  India,  and  although  the  Acts  of  1874  declared  what  was  the  law  for 
British  India,  inasmuch  as  the  concluding  sections  of  Regs.  XII.,  XIII.,  and 
XIV.  of  1805,  which  expressly  excluded  the  Tributary  Mehals  *  for  the  present ' 
from  the  operation  of  the  general  law  of  the  country,  we  cannot  rightly  hold 
that  the  general  terms  of  the  Acts  of  1874  override  the  special  terms  of  the 
Regulations  of  1805  ;  and  I  am  confirmed  in  this  opinion  on  finding  that,  al- 
though there  has  been  a  very  extensive  repeal  of  the  older  Regulations  and  Acts, 
those  parts  of  the  Regulations  of  1805  to  which  I  have  referred  are  still  in  force. 
So  far,  then,  I  am  inclined  to  think  that  Mohurbhunj  is  British  India,  but  at 
present  not  subject  to  any  laws  not  specially  extended  to  it. 

It  is,  however,  contended  that  the  fact  that  treaty-engagements  were  en- 
tered into  by  the  British  Government  with  the  rajas  and  zemindars  of  these  Tri- 
butary Mehals  shows  that  they  were  regarded  as  independent  rulers ;  and  we 
have  been  referred  to  a  treaty-engagement  published  at  pages  184  and  185  of 
the  first  volume  of  Aitchison's  Treaties,  Engagements,  and  Sanads. 

Now,  as  regards  the  so-called  treaty-engagement,  it  appears  to  me  that  there 
is  nothing  in  its  terms  which  recognized  the  absolute  independence  of  the  Raja 
of  Mohurbhunj  from  the  authority  of  the  British  Government.    The  document 
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is  headed  "  Treaty-engagement  executed  by  the  Raja  of  Killa  Mohurbhunj,  a 
Tributary  Mehal  subordinate  to  Cuttack,  in  the  Sooba  of  Orissa."  By  it  the 
Raja  engages  to  maintain  himself  in  submission  and  loyalty  to  the  Government ; 
to  pay  annually  in  perpetuity  for  himself,  heirs,  and  successors,  i,ooi  sicca 
^'  rupees  as  peshkush  for  the  said  Killa ;  to  apprehend  and  send  to  the  authorities 

DiNOBUNDo  any  resident  of  British  territory  who  may  flee  into  Mohurbhunj ;  to  deliver  up 
Patro,       any  ryot  of  Mohurbhunj  who  may  commit  an  offence  in  British  territory ;  and 

7  Cal.  523.  to  refrain  from  enforcing  any  claim  of  his  own  on  any  resident  of  British  terri- 
tory, notifying  the  circumstances  to  the  authorities,  and  acting  on  such  orders 
as  he  might  receive.  He  further  engages  to  cause  rassud,  &c.,  to  be  supplied 
to  Government  troops  passing  through  his  territory,  and  to  help  them  with  any 
further  assistance  that  might  be  necessary,  and  that  he  will  depute  a  contingent 
force  of  his  own  troops  with  the  forces  of  Government  for  the  purpose  of  coer- 
cion and  the  bringing  of  any  recusant  raja  or  other  person  into  subjection  to 
the  aforesaid  Government.  Lastly,  he  relinquishes  a  claim  on  account  of  a 
ferry. 

Now,  it  is  only  necessary  to  consider  the  terms  regarding  the  deputation 
of  a  contingent  force  of  his  own  troops  by  the  Raja  to  act  with  the  forces  of 
Government,  with  a  view  to  determine  whether  that  constitutes  any  ground  for 
supposing  the  exercise  of  an  authority  independent  of  the  Government.  It  is 
notorious  that,  even  in  present  days,  native  chiefs  in  British  territory,  especially 
those  in  distant  and  jungle  portions,  do  maintain  a  certain  number  of  armed 
retainers;  and  I  have  no  doubt  that,  at  the  time  of  the  signing  of  this  engagement, 
the  number  of  such  retainers  was  larger  than  that  now  existing.  A  body  of  such 
men,  known  as  Pykes  in  Orissa  in  Government  territory,  existed  even  until  a 
recent  date.  The  preamble  to  Reg.  XIII.  of  1805  states  that  it  was  the  practice 
in  the  province  of  Cuttack,  when  under  the  Mahratta  Government,  to  vest  the 
immediate  maintenanceof  the  peacein  certain  Sirdar  Pykes,  also  called  Kandytes, 
aided  by  inferior  Pykes,  under  the  orders  and  control  of  the  said  Sirdars,  for  whose 
support  lands  were  assigned  under  the  orders  and  authority  of  the  said  Govern- 
ment ;  and  that  the  general  control  of  the  said  Sirdars  and  other  Pykes  was  vested, 
at  the  time  of  conquest  of  the  province  of  Cuttack  by  the  British  arms,  in  the 
zemindars,  talookdars,  farmers,  and  other  holders  of  land  within  the  limits  of  their 
respective  estates  and  farms.  This  state  of  affairs,  so  far  as  regards  the  province 
of  Cuttack,  with  the  exception  of  the  Tributary  Mehals,  was  discontinued  by  that 
Regulation ;  and  it  may  fairly  be  supposed  that  what  existed  in  1805  through- 
out the  districts  of  Cuttack  continued  in  the  Tributary  Mehals,  which  were  dis- 
connected therefrom  in  1805,  ^^^^  1829,  and  that  this  is  what  was  referred  to  in 
the  treaty-engagement  entered  into  by  the  Raja  of  Killa  Mohurbhunj  on  the  ist 
of  June  of  that  year.  In  other  respects — that  is  to  say,  as  regards  the  settle- 
ment of  the  peshkush  payable  by  the  Raja  to  the  Government — the  provisions 
of  the  treaty-engagement  are  clearly  within  the  terms  of  s.  37,  Reg.  XII.  of  1 805  ; 
and  the  other  terms  are  only  such  as  are  ordinarily  found  in  kabuliats  executed  by 
zemindars  and  farmers  of  the  Government  revenue  with  Government.  I  cannot, 
therefore,  regard  this  engagement  otherwise  than  as  an  agreement  on  the  part 
of  the  Chief  or  Raja  of  Mohurbhunj  to  the  terms  of  the  settlement  concluded 
with  the  Collector  of  Cuttack  under  s.  37,  Reg.  XII.  of  1805,  such  as  that  offi- 
cer  was  deputed  to  make. 

So  far,  then,  as  the  course  of  legislation  and  the  Acts  of  Government  with 
regard  to  Mohurbhunj  up  to  comparatively  recent  times,  that  territory  was  never 
even  regarded  as  a  foreign  state.  Government  have,  from  time  to  time,  asserted 
their  power  to  legislate  for  it ;  and,  in  bringing  it  within  the  operation  of  some 
laws,  have  declared  that  they,  for  the  present,  suspended  further  legislati<m.  The 
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concession  of  the  right  to  adopt  to  the  chiefs  of  the  Tributary  Mehals  under  Lord  t88i. 
Canning's  Proclamation  of  1862,  and  the  recent  change  in  the  designation  of 

their  lands  as  '  states/  instead  of  the  term  *  estates/  which  had  been  used  for  u*sbb 

nearly  seventy  years,  cannot  alter  their  status.     On  these  grounds,  I  am  of  opi-  Mahapatv) 

nion  that  Mohurbhunj  is  not  foreign  territory,  but  that  it  forms  a  part  of  British  ^' 

India  at  present  specially  exempted  from  the  operation  of  the  laws  in  force  in  Dinobundo 

British  India.  Patro, 

I  have  already  referred  to  the  indefinite  character  of  the  authority  exercised  ^  ^'  ^^' 
by  the  Commissioner  of  Cuttack  as  Superintendent  of  the  Tributary  Mehals. 
Up  to  1845  some  authority  was  so  e^^ercised,  but  by  Act  XXI.  of  that  year,  power 
was  given  to  the  Governor-General  in  Council  to  withdraw  it,  and  he  was  em- 
powered to  confer  whatever  civil  and  criminal  powers  he  thought  proper  on  the 
Agent  for  the  Suppression  of  Meriah  Sacrifices  and  his  subordinates.  When 
that  office  was  abolished,  is  not  very  material ;  it  is  sufficient  to  state  that  the 
Act  was  repealed  in  1874.  But  it  is  clear  that  the  Commissioner  of  Cuttack,  as 
Superintendent  of  the  Tributary  Mehals,  and  the  Magistrates  of  the  districts 
surrounding  that  tract  of  country  as  assistants  to  the  Superintendent  of  Tributary 
Mehals,  have,  from  time  to  time,  been  empowered  by  the  Government  of  Ben- 
gal to  exercise  powers  as  Criminal  Courts  of  various  grades  in  the  Tributary 
Mehals.  We  have  not  been  informed  under  what  authority  these  powers  were 
conferred,  and  looking  at  the  state  of  the  law  which  I  have  already  discussed, 
I  am  of  opinion  that  the  Government  of  Bengal  acted  beyond  its  authority  in 
so  investing  these  officers.  I  have  come  to  this  conclusion,  because  it  was  thought 
necessary  by  a  special  legislative  enactment  (Act  XXL  of  1845)  to  empower  the 
Governor-General  in  Council  to  establish  Civil  and  Criminal  Courts  in  the  Tri- 
butary Mehals,  and  to  define  the  powers  of  the  several  grades  of  these  Courts, 
and  such  power  has  been  claimed  and  exercised  by  the  Government  of  Bengal 
without  any  such  authority ;  and  next,  because  the  fact  that  the  Indian  Councils' 
Act,  24  and  25  Vic,  c.  67,  s.  25,  by  validating  all  orders  passed  by  Govern- 
ment in  Non-Regulation  Provinces,  amongst  which  the  Tributary  Mehals  may 
be  fairly  placed,  shows  that  such  orders  were  without  the  sanction  of  law,  and 
required  legal  confirmation.  Up  to  1861  any  such  orders  are  now  not  open  to 
question,  but  this  does  not  affect  the  validity  of  the  orders  conferring  magis- 
terial powers  on  the  Magistrate  of  Midnapore  over  Mohurbhunj. 

We  have  been  informed  by  the  Standing  Counsel,  Mr.  Phillips,  who,  having 
first  appeared  for  the  private  prosecutor,  appeared  for  the  Government  on  our 
intimating  that  an  officer  of  Government  should  argue  the  case  before  us  on 
behalf  of  Government,  that,  as  stated  in  a  printed  memo,  from  the  Bengal  Secre- 
tariat that  he  handed  up  to  us,  the  Bengal  Government  determined  to  pass  no 
permanent  or  defined  rules  "on  the  subject  of  the  relative  jurisdiction  of  the 
Superintendent,  Tributary  Mehals,  and  the  hill  rajas,  regarding  the  trial  of 
criminal  offences,"  but  directed  that  "the  spirit  of  certain  proposed  rules  should 
be  acted  up  to  in  all  future  cases  with  certain  limitations ;  and  that  the  Rajas 
should  be  informed  that  they  are  ordinarily  amenable  to  the  Superintendent's 
Court,  subject  to  such  instructions  as  may,  from  time  to  time,  be  furnished  by 
Grovemment. " 

On  the  1 2th  December  1870,  the  Secretary  to  the  Government  of  Bengal 
informed  the  Magistrate  of  Midnapore  that,  as  an  ex  officio  Assistant  Superin- 
tendent of  the  Tributary  Mehals,  he  was  "empowered  to  take  up  for  trial  all 
offences  committed  within  the  Tributary  Mehals  not  punishable  with  death,  and 
to  deliver  judgment  and  to  pass  sentence  of  simple  or  rigorous  imprisonment 
for  a  period  not  exceeding  seven  years;''  that  his  "proceedings  will,  in  each 

I.  L.  R.,  Cal.  47. 
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c*se,  be  Stibjeot  to  the  approval  and  sanction  of  thfe  Supethitendent,  Tribnt^ty 
Mehils,  to  whom  they  should  be  forwarded;"  and  that  "the  trials  should  be 
conducted,  as  far  as  possible,  m  accordance  with  the  provisiotts  of  the  Crinrmal 
i^rocedure  Code." 

On  the  8th  August  1872,  the  Viceroy  and  Governor-General  in  Council 
sanctioned  the  proposal  of  the  Lieutenant-Governor  of  Bengal  to  vest  "the 
Superintendent  of  the  Tributary  Mehals,  Cuttack,  with  the  same  powers  as  are 
(exercised  by  Sessions  Judges  in  the  Regulation  Districts,  and  with  power  to 
feew  appeals  from  all  sentences  passed  by  any  subordinate  officer  tn  Tribtrtary 
Mehal  cases." 

On  the  30th  April  1873,  ^^  Secretary  to  the  Government  of  Bengal  in- 
formed the  Superintendent  Tributary  Mehals,  that  "the  Lieutenant-Governor 
authorized  him  to  exercise  the  powers  of  a  Magistrate  of  a  District,  the  powers 
of  a  Sessions  Judge  under  s.  15,  Ch.  IIL  of  the  new  Criminal  Procedure  Code, 
ahd  gave  him  power  to  hear  appeals  from  sentences  under  s.  36." 

But  the  Tributary  Mehals  being  British  India,  and  being  specially  excluded 
from  the  operation  of  all  the  laws  in  force  in  British  India,  unless  expressly 
extended  to  them,  as  I  have  aleady  stated,  I  can  find  no  authority  for  those 
orders  of  Government  conferring  powers  on  particular  officers  over  criminal 
offences  committed  within  the  Tributary  Mehals.  It  appears  to  me  that,  uotil 
so  expressly  declared  by  l^islative  enactment,  there  were  no  penal  laws  in  force 
in  the  Tributary  Mehals,  smd  that  consequently  there  was  no  authority  to  invest 
officers  with  certain  powers  to  administer  an  unknown  and  uncertain  penal  law. 
We  have  httn  informed  on  the  authority  of  Hunter's  Statistical  Gazetteer,  VoL 
XIX.,  p.  198  (an  authority  not  binding  on  us),  that  the  Penal  Code  was,  by  order 
of  the  Government  of  India,  dated  i8th  December  i860,  declared  appli<^le  to 
the  Tributary  Mehals.  No  such  order  can  be  found  in  the  Government  Gazette, 
nor  have  we  on  enquiry  been  able  to  obtain  it  from  the  offices  of  the  Government 
of  India.  But  it  wovld  also  seem,  from  what  has  taken  place  in  the  proceed- 
ings  now  before  as,  that  the  jurisdiction  of  the  Raja  of  Mohurbhunj  in  Mohur- 
bbiuirj  is  admitted,  but  that  jurisdiction  is,  it  is  said,  subordinate  to  that  oi  the 
Superintendent,  Tributary  Mehals,  who  can  interfere  with  his  proceedings. 
The  Superintendent  has  been  vested  with  certain  powers  under  the  Code  of 
Criminal  Procedure,  and  he  has  been  told  by  Government  that ''  trials  should 
be  conducted,  as  far  as  possible,  in  accordance  with  the  provisions  of  the  Crimi- 
nal Procedure  Code ;"  but  that  Code  gives  the  power  of  withdrawing  cases  from 
one  Court  and  transferring  them  to  another,  only  to  a  High  Court  or  to  the  Local 
Government.  If  he  was  acting  under  the  Code,  he  exceeded  his  powers;  but, 
as  I  have  before  said,  I  can  find  no  authority  for  such  interference  at  all. 

Next,  even  supposing  the  case  to  have  been  lawfully  withdrawn  from  ihe 
Raja  of  Mohurbhunj,  I  can  find  no  authority  for  the  Magistrate  of  Midnapore 
trying  it  either  as  Magistrate  or  as  ex  officio  Assistant  Superintendent  of  Tribu- 
tary Mehals  in  Midnapore. 

For  all  these  reasons,  I  am  of  opinion  that  the  rule  must  be  made  absolute, 
and  that  the  proceedings  taken  before  the  Magistrate  of  Midnapore,  or  Assist- 
ant Superintendent  of  Tributary  Mehals,  must  be  declared  to  have  been  with- 
out jurisdiction  and  of  no  effect. 

Rule  absolute. 
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APPELLATE  CRIMINAL. 
Be/ore  Mr.  Justice  Morris  and  Mr,  Justice  Tottenham* 


In  the  matter  op  the  Petition  of  KHAMIR.  «*»• 

iiilM^lnJ 


THE  EMPRESS  v,  KHAMIR.^  .^.i!T%^ 


Penal  Code  (Act  XLV,  of  t86a),  ss,  114^  3^2,  4ygy  4g8^Discharg9  by  Maghirmie*** 
Order  of  Commitment  by  Sessions  judge — Omission  to  calf  on  Accused  to 
show  cause  against  such  Commitment-Criminal  Procedure  Code  (Act  K%  ^ 
t8y2)^  ss.  2g6f  283. 

A  Sessions  Court  has  no  power,  under  s.  296  of  the  Criminal  Procedure  Code,  tOi 
direct  the  commitment  of  a  person  discharged  by  a  Deputy  Magistrate,  without  first  giv- 
ing such  person  an  opportunity  of  showing  cause  against  such  commitment.  ' 

But  under  s.  296,  as  amended  by  Act  XI.  of  1874,  the  Court  has  power  to  direct  the 
subordinate  Court  to  enquire  into  any  oifences  lor  which  it  considers  a  oommilaievt  Aould 
be  ordered. 

Whea,  howeveri  a  trial  under  such  a  conunitment  made  by  order  of  a  Seof low  Jodft 
has  been  duly  held,  and  no  actual  failure  of  justice,  has  been  caused  by  the  enror  qf  tha 
Sessions  Judge,  s.  283  of  the  Criminal  Procedure  Code  would  be  a  bar  to  the  reversal  of 
his  judgment. 

The  accased  in  this  case  was  charged  before  a  Deputy  Magistrate  of  the 
second  class,  under  s.  498  of  the  Penal  Code,  with  enticing  or  taking  away,  or 
detaining  with  criminal  intent,  a  married  woman.  He  was,  however,  discharged 
by  the  Ma^strate  under  s.  215  of  the  Criminal  Procedure  Code. 

The  complainant  then  moved  the  Sessions  Judge  to  take  action  uodec 
s.  296  of  the  Criminal  Procedure  Code,  and,  after  calling  for  the  record,  the  Ses- 
sions Judge  was  of  opinion  that  the  facts  alleged  afi;ainst  the  accused  really 
aBdooBted  to  abetment  of  rape  and  adultery ;  ana  he,  therefore,  directed  the  Ma- 
gistrate to  commit  the  accused  under  ss.  114  and  376  and  114  and  497,  and 
to  send  him  up  for  trial  before  the  Sessions  Court,  remarking  that,  even  if  the 
case  came  under  s.  498,  the  Deputy  Magistrate  had  no  jurisdiction  to  try  it,  he 
being  only  vested  with  second-class  powers.  The  commitment  was  made,  and 
the  trial  held  before  the  Sessions  Judge. 

The  assessors  were  of  opinion  that  the  accused  should  be  convicted  uq4^ 
ss.  114  and  497  of  the  Penal  Code ;  but  the  Sessions  Judge,  differing  from  bot^ 
the  assessors,  found  that  the  accused  had  committed  an  offence  under  ss.  114 
and  376  of  the  Penal  Code,  and  sentenced  him  to  four  y^ars*  rigorojus  iippri- 
sonment. 

The  prisoner  appealed  to  the  High  Court. 

Baboo  Grish  Chunder  Chowdhry  for  the  appellant  contended  Ihat  tbe  Ses- 
sions Judge  h^  no  power  to  order  the  commitment  under  ss.  376  and  497,  as 
the  Magistrate  was  competent  to  try  the  case  under  s.  498,  and  had  discharged 
the  accused;  and,  further,  that  the  order  for  his  commitmcjnt  w^a  nade  with- 
out calling  upon  the  accused  to  show  cause  against  the  order — Ke  Bundhoo^ 
Nowab  Singh  v.  Kokil  Singh.^  The  commitment  ought,  therefore,  to  be  set 
aside. 

The  judgment  of  the  Court  {Morris  and  Tottenham^  JJ.)  was  delivered  by 

1  Criminal  Appeal,  No.  349  of  1881,  against  the  order  of  T.  M.  Kirkwood,  Bsq.,  Ses^* 
sions  Judge  of  Mymensing,  datec|  the  19th  May  1881. 


'  22  W.  R.,  Cr.,  67. 
>  24  W.  R,,  Cr.,  70. 
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1881.  Morris,  J. — In  this  appeal  it  is  contended,/r^/,  that  the  order  under  which 

— ^—  appellant  was  committed  to  take  his  trial  in  the  Court  of  Session  is,  on  two  distinct 

In  the      grounds,  illegal  and  ultra  vires ;  and  next,  that,  on  the  merits,  the  prisoner  ought 

MATTER  or    not  iQ  ijave  been  convicted. 

THE  Petit^n         rpj^^  ^^^  y^^^  ^^^^  instituted  against  the  prisoner  under  s.  498  of  the  Penal 

OF  Khamir,  Qj^^     Tjjg  Deputy  Magistrate,  after  hearing  the  evidence  for  the  prosecution, 

7Cal.  662.    discharged  the  accused  under  s.  215,  Criminal  Procedure  Code. 

The  complainant  then  moved  the  Sessions  Judge  to  take  action  under  s.  296, 
Criminal  Procedure  Code. 

That  officer  was  of  opinion  that  the  facts  alleged  against  the  accused  really 
amounted  to  abetment  of  rape  or  of  adultery ;  and  those  offences  being  triable 
only  in  the  Sessions  Court,  he  directed  the  Deputy  Magistrate  to  commit  the 
accused  accordingly. 

He  remarked  that,  even  if  the  case  properly  came  under  s.  498,  the  De- 
puty Magistrate  had  no  power  to  try  it,  inasmuch  as  he  was  vested  with  only 
second-class  powers.  This  dictum  is  opposed  to  the  provision  made  in  sch.  iv. 
of  the  Criminal  Procedure  Code  in  regard  to  s.  498  of  the  Penal  Code. 

It  is  quite  clear,  however,  that  the  case  before  the  Deputy  Magistrate  was 
I  one  under  s.  4,98 ;  and  that  he,  being  duly  empowered  by  law  to  try  such  a  case, 

discharged  the  accused  under  s.  215,  The  Sessions  Judge  had,  therefore,  no 
power  to  order  a  commitment  under  ss.  376  and  497.  He  had,  under  the  proviso 
added  to  s.  296,  Criminal  Procedure  Code,  by  Act  XI.  of  1874;  power  to  direct 
the  subordinate  Court  to  enquire  into  these  offences,  but  no  more.  In  ordering 
the  commitment,  the  Judge  unquestionably  transgressed  the  law. 

It  further  appears  upon  an  affidavit  made  on  behalf  of  the  appellant  that 
the  order  for  his  commitment  was  made  by  the  Judge  without  giving  him  any 
opportunity  of  showing  cause  against  it,  which  procedure  is  not  in  accordance 
with  what  the  High  Court  has  laid  down  on  this  subject;  see  I^e  Bundhoo} 
Nowah  Singh  v.  Kokil  Singh^  It  has  been  submitted  that  the  trial  and  con- 
viction ought  to  be  set  aside  for  the  two  reasons  above  set  forth.  These  are,  no 
doubt,  serious  irregularities,  and  more  especially  the  first,  which  is  a  direct 
transgression  of  the  law ;  and  if  they  had  been  brought  to  the  notice  of  this  Court 
before  the  trial  had  taken  place,  the  commitment  would  properly  have  been 
quashed ;  but  as  the  trial  has  been  held,  and  as  we  do  not  consider  that  any 
actual  failure  of  justice  has  been  caused  by  the  errors,  we  are  disposed  to  hold 
that  s.  283,  Criminal  Procedure  Code,  is  a  bar  to  the  reversal  of  the  judgment 
on  these  grounds. 

(His  Lordship  then  proceeded  to  consider  the  merits  of  the  case,  and  set 
aside  the  conviction.) 

Conviction  set  aside, 
*  22  W.  R.,  Cr.,  67.  2  24  W.  R.,  Cr.,  70. 
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ORIGINAL  CRIMINAL. 
Before  Sir  Richard  Garth,  KL,  Chief  JuUict. 

In  the  matter  of  ABDOOL  SOBHAN.  i88i. 

Transfer  of  Trial  to  another  District — Refusal  by  Jtidges  to  hear  Affidavits  in  sup*       ^^^' 
port  of  Application — Application  to  the  Chief  yustice  to  appoint  another  Bench      3  Cal,  ^ 
to  hear  and  determine  case — Interlocutory  Order  in  Criminal  matters,  Finali" 
ty  of-^High  Court  Charter  Act  (24  and  25  Vic,  c.  104,  s.  14J, 

Where  a  rule  bad  been  obtained  on  behalf  of  a  prisoner,  calling  on  the  prosecution 
to  show  cause  why  the  case  should  not  be  transferred  for  trial  to  some  other  Court  of  Ses- 
sion than  that  in  which  it  was  then  pending,  on  the  ground  that  such  strong  feeling  ^d 
prejudice  existed  in  the  district  against  the  accused  as  to  render  it  unlikely  that  he  would 
f  et  a  fair  trial,  a  Division  Bench  of  the  High  Court,  duly  constituted,  consisting  of  two 
Judges,  refused  to  allow  the  affidavits  in  support  of  the  application  to  be  read,  and  dis- 
chaseed  the  rule.  Subsequently,  an  application  was  naade  to  the  Chief  Justice  to  appoint 
another  Bench  of  the  High  Court  to  near  and  determine  the  rule,  on  the  ground  that  it 
had  not  been  heard,  and  that,  consequently,  the  order  passed  by  the  Bench  discharging  it 
was  null  and  void. 

Held  that  the  Chief  Justice,  having  once  appointed  a  Bench  under  s.  14  of  the  Charter 
Act  (24  and  25  Vic,  c.  104)  to  hear  any  particular  case,  has  no  power  to  interfere  when 
the  case  has  been  disposed  of  by  that  Bench. 

Held  also  that  the  refusal  of  the  Bench  to  hear  the  affidavits  read,  if  an  error  at  all, 
was  simply  one  of  law  in  the  course  of  dealing  with  a  matter  clearly  within  their  jurisdic- 
tion ;  and  that,  therefore,  the  decision  could  not  be  treated  as  a  nullity,  or  its  legality  ques- 
tioned by  the  Chief  Justice. 

Held  further  that,  whether  the  judgment  had  been  signed  or  not,  previous  to  the  ap- 
plication being  made  to  the  Chief  Justice,  an  interlocutory  order  of  such  a  nature  in  a  cri- 
minal matter  is  not  final,  but  may  be  reviewed  or  reconsidered,  or  a  similar  application 
may  be  entertained,  as  often  as  the  Court  in  its  discretion  may  think  proper. 

In  this  case  an  application  had  been  made  for  the  transfer  of  a  trial  from 
Patna  to  the  High  Court.  The  grounds  for  the  application  were,  that  a  strong 
local  feeling  escisted  against  the  prisoner,  and  that  it  was  likely,  therefore,  that 
he  would  not  be  able  to  get  a  fair  trial.  Mr.  Jackson  and  Mr.  Gasper,  on  the 
27th  June,  appeared  before  a  Division  Bench,  consisting  of  Mr.  Justice  Cun- 
ningham and  Mr.  Justice  Prinsep,  in  support  of  a  rule  which  had  been  obtained, 
calling  upon  the  Crown  to  show  cause  why  the  case  should  not  be  transferred 
for  trial  to  the  High  Court  in  its  Original  Criminal  Jurisdiction,  or  to  some  other 
Court  of  Session. 

Mr.  Kilby,  Deputy  Legal  Remembrancer,  appeared  for  the  Crown. 

Mr.  Jackson  stated  the  nature  of  his  application  and  the  grounds  upon  which 
it  was  based.  A  discussion  followed,  the  result  of  which  was,  that  the  rule  was 
discharged,  the  learned  Judges  under  the  circumstances  decliAing  to  hear  the 
affidavits  read  in  support  of  the  rule. 

An  application  was  then  made  by  Mr.  Branson  to  the  Chief  Justice  sitting 
akme,  that  another  Bench  should  be  appointed  to  rehear  the  rule,  upon  the 
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ground  that  there  had  been  no  vaild  hearing  before  the  Criminal  Bench ;  and 
this  application  was  founded  upon  an  affidavit  made  by  Mr.  Warde-Jones,  the 
attorney  for  the  prisoner,  which  stated  as  follows : — 

"  I  instructed  Mr.  Jackson  and  Mr.  Gasper,  Barristers-at-Iaw,  to  appear  before 
the  Divisional  Bench,  consisting  of  Mr.  Justice  Cunningham  and  Mr.  Justice 
Prinsep,  in  support  of  a  rule  which  had  been  issued  by  the  said  Bench  on  the  peti- 
tion of  my  client,  Moulvie  Abdool  Sobhan. 

"  2.  The  said  Mr.  Jackson  and  the  said  Mr.  Oasper  appeared  on  the  27th  in- 
stant in  support  of  the  said  rule. 

*'  3.  The  exhibit  hereunto  annexed,  and  marked  A,  is  an  account  of  what  trans- 
pired before  the  said  Divisional  Bench  on  the  said  27th  instant. 

"  4.  I  was  present  before  the  said  Divisional  Bench  without  interruption  from 
the  beginning  to  the  end  of  the  address  of  the  said  Mr.  Jackson,  and  heard  and  saw 
all  that  transpired  during  the  said  address. 

"5.  1  believe  exhibit  A  to  be  a  true  and  faithful  representation  of  all  that  trans- 
pired before  the  said  Divisional  Bench  on  the  said  occasion. 

Exhibit  A. 

"  Mr,  Jackson  opened.  He  said  that  this  was  an  application  for  the  transfer 
of  a  trial  from  the  district  of  Patna.  The  petitioner  had  been  charged  with  bribery, 
and  he  was  apprehensive  of  not  getting  a  fair  trial  at  Patna,  on  account  of  the  strong 
local  feeling  existing;  against  him.  Mr.  lackson  stated  that  the  rule  had  been  ob- 
tained under  the  misapprehension  that  the  trial  at  Patna  would  be  by  jury.  But 
this  did  not  affect  the  application  ;  for  assessors  are  taken  from  the  same  class  of 
people  as  jurors.  After  discovering  his  error^  Mr.  Jackson  said  that  he  had  at  once 
mformed  their  Lordships  of  the  matter  ;  and  their  Ix>rdships,  after  due  considera- 
tion, had  decided  that  the  rule  which  had  been  issued  on  his  client's  petition  should 
not  be  withdrawn.  After  some  further  remarks  from  Mr.  Jackson,  Mr.  Justice 
Cunningham  asked  Mr.  Kilby  if  Government  really  objected  to  the  transfer. 

**  Mr,  Kilby, — Yes,  my  lords.  A  number  of  Government  officers  and  others 
are  witnesses  in  the  aisc,  and  great  inconvenience  will  be  caused  to  many  persons 
by  a  transfer. 

**  Mr,  Justice  Cunningham, — But  Mr.  Jackson's  point  is,  that  the  chances  are 
that  he  will  not  get  assessors  who  will  fairly  try  his  case.  If  he  makes  that  out,  wc 
would  be  inclined  to  interfere  in  the  matter. 

*'  Mr,  Jackson, — And  moreover  we  say  that  the  Judge  of  Patna  has  himself 
said  that  he  will  be  glad  if  the  case  is  transferred. 

" Mr,  Justice  Cunningham, — But  is  not  that  a  reflection  on  the  Judge? 

•'  Mr,  Jackson, — Not  in  the  least,  my  lords.  I  desire  not  to  make  the  slightest 
reflection  on  the  Judge. 

*'  Mr,  Kilby  then  read  the  letter  from  the  Judge,  in  which  he  stated  that  what 
he  meant  by  saying  that  he  would  be  glad  if  the  case  were  removed  from  his  Court 
was,  that  it  was  likely  to  be  a  long  trial,  and  that  by  trying  this  case  the  rest  of  his 
work  would  be  interfered  with. 

"  Mr,  Justice  Cunningham, — Well,  Mr.  Jackson,  you  have  not  by  any  means 
convinced  me  that  you  will  not  have  a  fair  set  of  assessors  to  sit  at  your  client's  trial 
at  Patna. 

"  Mr,  Jackson  said  he  had  not  yet  placed  SLny  of  the  facts  on  which  he  relied 
before  the  Court,  and  desired  to  read  a  petition  which  had  been  flled  in  one  of  the 
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Courts  at  Patna  by  a  number  of  powerful  zemindars  of  the  district,  who  had  nothing 
whatever  to  do  with  the  matter  which  was  before  that  Court.     This  petition,  Mr.  - 
Jackson  contended,  was  a  most  improper  one.     It  indicated  the  intense  local  feeling 
against  his  client,  and  was  distinctly  intended  to  prejudice  a  Court  of  Justice  against 
his  client  in  a  matter  which  was  at  the  time  judicially  before  that  Court. 

**J/r.  Jackson  then  began  to  read  this  petition,  when  he  was  interrupted  by 
Mr.  Justice  Prinsep,  who  said — 'But  the  Judge  will  take  care  not  to  have  them 
a.mongst  the  assessors.' 

"  Mr,  Jackson. — That  would  not  be  sufficient,  I  submit ;  for  these  zemindars 
are  men  who  can  influence  a  large  number  of  people  there. 

"  Mr.  Jackson  then  proceeded  to  read  the  petition  in  support  of  his  application. 
He  had  read  only  the  first  paragraph,  and  a  portion  of  the  second,  when 

"  Mr.  Justice  Cunningham^  after  a  short  consultation  with  Mr.  Justice  Prinsep, 
said  :  '  We  cannot  interfere,  Mr.  Jackson.  The  Judge  of  Patna  will,  no  doubt, 
try  the  case  with  great  care.' 

"  Mr.  Jackson. — But  your  Lordships  have  not  yet  heard  a  single  word  of  our 
affidavits. 

*'  Mr.  Justice  Prinsep  said  that  he  had  read  a  portion  of  the  petition. 

•'  Mr.  Justice  Cunningham  said :  '  We  have  heard  you,  Mr.  Jackson.  We 
cannot  interfere.'  (Mr.  Jackson  had  not  addressed  the  Court  more  than  ten  minutes.) 

"  Mr.  Jackson  with  much  warmth  said  :  *  Very  well,  my  lords.  Your  lord- 
ships have  chosen  to  dispose  of  a  matter  of  the  last  importance  to  my  client  without 
hearing  any  of  the  facts  in  support  of  my  application.  Most  of  our  facts  are  not 
contradicted  by  the  other  side ;  and  I  have  two  long  affidavits  in  support  of  my  con- 
tentions, which  your  lordships  have  not  allowed  me  even  to  read  out,  and  1  sit  down 
under  protest." 

Mr.  Branson  in  support  of  the  application.  The  facts  of  this  case  have 
never  been  before  their  Lordships.  They  have  not  heard  the  counsel  engaged 
in  support  of  the  rule,  and  the  order  made  is  null  and  void.  1  therefore  ask 
that  a  fresh  Bench  may  be  appointed  to  hear  the  application.  [Garth,  C.J. — 
1  should  be  glad  to  hear  some  authority  on  the  point.  I  do  not  see  how  I  have 
power  to  interfere.]  In  one  instance,  Sir  Barnes  Peacock  adopted  this  course. 
The  case  has  not  been  reported,  but  the  facts  were,  that  a  Division  Bench,  con- 
sisting of  Markby  and  L.  S.  Jackson,  J  J.,  who  had  been  appointed  to  hear 
,  the  criminal  appeals,  divided  between  themselves  a  number  of  appeals  in  which 
no  one  was  instructed  to  appear.  Each  J  udge  read  and  decided  half  the  cases, 
the  other  Judge  concurring  in  and  signing  the  judgments  of  his  colleague.^ 
When  Sir  Barnes  Peacock  became  aware  of  this  course  of  dealing  with  the  ap- 
peals, his  Lordship  declared  the  decisions  to  be  null  and  void,  set  aside  each  of 
the  judgments,  and  directed  the  cases  to  be  brought  before  him;  and  with  another 
Judge  heard  the  cases  again.  [Garth,  C.J. — ^I'here  is  this  difference  between 
that  case  and  the  present  one.  There  the  order  of  the  Court  was,  that  the  two 
Judges  should  sit  on  the  appeals,  instead  of  which  the  Judges  took  upon  them- 
selves to  sit  separately,  contrary  to  the  orders  of  the  Chief  Justice  and  the  rules 
of  the  Court.      But  in  the  present  case  the  two  Judges  had  heard  the  case  to- 

*  This  statement  of  the  facts  is  not  quite  accurate.  The  learned  Judges  divided  the 
cases  between  themselves,  considering  that  they  were  authorized  to  do  so  by  a  rule  of 
Court  passed  in  January  1865  (see  Queen  v.  Chundra  Jugi,  9  B.  L.  R.  6),  and  each  passed 
independent  orders  on  the  cases  read  by  him,  but  did  not  concur  in  or  sign  the  orders  pass- 
ed by  his  colleague. — Ed.,  I.  L.  R. 
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gether,  and  while  Mr.  Jackson  was  proceeding  to  read  the  affidavit,  they  stopped 
'  him  and  rejected  the  application  ;  so  that  there  can  be  no  doubt  that  the  Jadges 
were  sitting  to  hear  the  case  in  accordance  with  the  order  of  the  Chief  Justice 
and  the  practice  of  the  Court.]  The  Judges  must  give  the  parties  a  hearing. 
They  are  appointed  to  hear  and  determine  cases,  and  cannot  determine  them 
without  a  hearing.  Suppose  they  had  said  they  would  not  hear  the  defence, 
but  would  act  according  to  the  case  for  the  prosecution,  could  they  be  said  to 
be  acting  according  to  your  Lordship's  instructions  ?  [Garth,  C.J. — Suppose  I 
did  the  same  thing,  who  is  to  set  me  in  order  ?  Is  a  Division  Bench  consisting 
of  two  Puisne  Judges  in  a  different  position  from  a  Division  Bench  consisting 
of  myself  and  another  Judge  ?  In  such  a  case  the  proper  course  is  to  appeal  to 
Government.]  Your  Lordship  is,  undoubtedly,  above  the  other  Judges  of  the 
Court.  [Garth,  C.J. — As  Chief  Justice,  I  have  certain  functions  to  perform 
in  constituting  Benches,  but  having  done  so,  have  I  power  to  call  them  to  ac- 
count }]  There  is  a  minute  by  Sir  Barnes  Peacock  pointing  out  how  the  Chief 
Justice  can  interfere  in  such  cases.  My  case  is,  that  there  has  been  no  hear- 
ing, and  that  your  Lordship  has  power  to  direct  the  case  to  be  heard.  He  also 
referred  to  The  Queen  v.  Zuhiruddtn} 

Garth,  C.J. — ^This  was  an  application  made  to  me  by  Mr.  Branson  on 
Tuesday  last  in  the  case  of  The  Empre:ss  v.  Moulvie  Abdool  Sobhan, 

The  prisoner  is  charged  with  bribery ;  and  his  case  stands  for  trial  at  the 
next  Criminal  Sessions  at  Piatna.  A  rule  had  been  obtained  on  his  behalf  in 
this  Court,  calling  upon  the  Crown  to  show  cause  why  his  case  should  not  be 
transferred  for  trial  either  to  the  High  Court  in  its  original  criminal  jurisdiction, 
or  to  any  other  Court  of  Session  where  the  jury  system  prevails. 

The  ground  upon  which  this  rule  was  obtained  (stated  shortly)  was,  that 
there  was  such  a  strong  feeling  and  prejudice  existing  against  the  prisoner  in 
the  Patna  district,  that  he  could  not  secure  a  trial  there  by  fair  and  unpre- 
judiced jurors  or  assessors. 

This  rule  came  on  to  be  heard  before  the  Criminal  Bench  on  the  27th  in- 
stant (last  Monday).  Mr.  Jackson  appeared  in  support  of  it,  and  I  find  from 
the  affidavits  that  he  stated  to  the  Court  the  nature  of  his  application,  and  the 
grounds  upon  which  he  relied  in  support  of  it ;  that  a  discussion  then  ensued, 
in  which  the  learned  Judges  appear  to  have  expressed  a  view  against  the  appli- 
cation ;  and  upon  Mr.  Jackson  proposing  to  read  his  affidavits  in  exienso,  they 
declined  to  hear  them,  and  informed  Mr.  Jackson  that  his  application  was  re- 
fused. 

Mr.  Branson  then  applied  to  me  on  the  following  morning,  as  the  Chief 
Justice  of  this  Court,  to  appoint  another  Bench  to  hear  the  rule,  upon  the  ground 
that,  in  point  of  law,  there  had  been  no  hearing  before  the  Criminal  Bench. 
He  contended  that  the  Judges  were  bound  to  allow  Mr.  Jackson  to  read  his 
affidavits,  and  that  they  could  not  possibly  know  the  facts  without  ascertaining 
what  the  affidavits  contained ;  and  that,  as  they  had  not  done  so,  the  decision 
ought  to  be  treated  as  a  nullity,  and  that  I,  as  Chief  Justice,  had  the  power  to 
refer  the  case  for  trial  to  another  Bench. 

In  support  of  this  view  he  cited  two  precedents,  to  which  I  shall  presently 
refer,  where,  as  he  contended,  a  similar  power  had  been  exercised  by  the  Chief 
Justice  of  this  Court. 

»  I.  L.  R.,  I  Cal.  219. 
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I  was  strongly  of  opinion  at  the  time  that  I  had  no  power  at  all  to  inter- 
fere, but  having  regard  to  the  novelty  and  importance  of  the  question,  I  took  ■ 
time  to  consider  my  judgment. 

Having  done  so,  I  am  more  than  ever  satisfied  that  I  have  no  such  power, 
and  that  the  precedents  referred  to  by  Mr.  Branson  have  no  application  to  the 
present  case. 

The  first  of  these  occurred  in  the  early  part  of  the  year  1869. 

A  Criminal  Bench  of  this  Court,  consisting  of  two  Judges,  had  been  ap- 
pointed by  the  Chief  Justice  in  the  usual  way,  for  the  purpose  of  hearing  cri- 
minal appeals ;  instead  of  sitting  together  to  hear  these  appeals,  the  Judges 
thought  proper  to  hear  them  separately,  that  is  to  say,  one  Judge  sitting  alone 
heard  some  of  them,  and  the  other  sitting  alone  heard  the  rest ;  but  the  judg- 
ments in  all  the  cases  were  signed  by  both  Judges.  Upon  this  being  repre- 
sented to  the  Chief  Justice,  he  considered  that,  in  point  of  law,  there  had  been 
no  hearing  at  all  of  these  appeals,  because  they  had  not  been  heard  by  a  legally 
constituted  Court,  and  one  Judge  sitting  alone  had  no  jurisdiction  to  hear  them. 
He,  therefore,  ordered  the  same  Criminal  Bench  to  hear  them  again  ;  and,  upon 
the  Judges  of  that  Bench  declining  to  do  so  upon  the  ground  that  they  had 
been  already  judicially  decided,  the  Chief  Justice  sent  them  to  another  Division 
Bencbs  by  whom  they  were  finally  determined. 

In  this  view  of  my  learned  predecessor  I  entirely  agree.  It  is  the  province 
and  duty  of  the  Chief  Justice,  under  s.  14  of  the  High  Court?  Act,  to  deter- 
mine what  Judge  or  Judges  shall  decide  each  case  ;  and,  if  two  Judges  are  ap- 
pointed by  him  to  hear  an  appeal,  it  is  quite  clear,  I  think,  that  no  single  Judge 
has  any  jurisdiction  to  hear  it. 

But  here  there  was  no  question  of  jurisdiction.  The  rule  was  disposed  of 
by  a  Court  of  two  Judges  duly  constituted  by  myself  for  that  purpose  ;  and  the 
only  complaint  is,  that  those  Judges,  having  heard  the  case  up  to  a  certain 
point,  decided  it  without  allowing  Mr.  Jackson  to  read  certain  affidavits. 

If  they  erred  at  all  in  this,  their  error  was  simply  one  of  law  in  the  course 
of  dealing  with  a  matter  which  was  clearly  within  their  jurisdiction.  There  is 
no  pretence  for  saying,  as  it  seems  to  me,  that  their  decision  was  a  nullity,  or 
that  the  Chief  Justice  of  this  Court  has  any  right  to  question  its  legality. 

The  other  precedent  referred  to  by  Mr.  Branson  is  The  Queen  v.  Zuhir- 
uddin}  In  that  case  a  prisoner  was  committed  to  take  his  trial  at  Patna.  On 
the  application  of  the  District  Magistrate  by  letter  to  this  Court,  the  Judge  in 
the  English  Department  made  a  summary  order  transferring  the  case  for  trial 
to  Shahabad. 

The  prisoner  then  applied  to  this  Court  for  a  rule  calling  on  the  Crown  to 
show  cause  why  the  order  of  transfer  should  not  be  rescinded,  upon  the  ground 
that  it  had  been  made  without  notice  to  him,  and  that  the  Judge  in  the  Eng- 
lish Department  had  no  power  to  make  it. 

This  rule  was  heard  by  a  Full  Bench,  of  which  the  Judge  of  the  English 
Department  was  a  member,  and  with  his  entire  concurrence  the  rule  was  made 
absolute. 

>  I.  L.  R.,  I  Cal.  219. 
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That  case,  it  is  clear,  has  no  application  at  all  to  the  present.  It  only  de- 
cides that  the  transfer  of  a  criminal  case  from  one  District  Court  to  another  can 
only  be  made  by  the  High  Court  in  its  judicial  capacity. 

The  reason,  as  I  have  already  mentioned  to  Mr.  Branson,  why  the  learned 
Judges  in  the  present  case  declined  to  hear  the  aflfidavits  read,  was  because  they 
were  under  the  impression  that  Mr.  Jackson  had  already  explained  the  reasons 
upon  which  his  application  was  founded ;  and  because  they  were  led  to  believp, 
from  what  Mr.  Jackson  himself  had  stated,  that  his  client's  objection  was,  not 
to  the  trial  taking  place  at  Patna,  but  to  its  being  tried  before  the  Sessions  Judge 
there.  Mr.  Jackson,  as  I  understand,  had  offered  to  withdraw  his  rule,  if  his 
client  could  only  be  tried  by  another  Judge  at  Patna,  Mr.  Tweedie.  Under 
these  circumstances,  it  did  seem  to  the  Judges  an  unnecessary  waste  of  time 
to  have  the  affidavits  read.  But  if  the  prisoner's  counsel  think  otherwise,  and 
desire  now  to  be  re-heard  upon  the  affidavits,  they  have  only  to  make  a  proper 
application  for  that  purpose. 

If  the  Judges  were  under  a  wrong  impression  as  to  what  Mr.  Jacksbn  said 
or  intended,  they  are  willing  to  be  set  right ;  and  I  can  only  say  that,  in  ex- 
pressing their  readiness  to  hear  the  case  again,  they  have  done,  as  it  seems  to 
me,  all  that  they  could  reasonably  do,  and  what  I  certainly  should  have  done 
myself  under  similar  circumstances. 

Then  Mr.  Branson  has  suggested  that  I  should  send  the  case  to  be  tried 
by  another  Bench,  on  the  ground  that,  before  the  same  Bench,  the  case  would 
not  be  heard  without  some  bias.  But,  in  the  first  place,  I  think  that  I  have  no 
power  to  do  this ;  and,  in  the  next  place,  if  I  had,  I  should  not  exercise  it.  I 
find  nothing  in  the  case,  as  it  has  been  presented  to  me,  which  would  justify 
either  Mr.  Branson  or  myself  in  supposing  that  the  matter,  if  heard  again,  would 
not  be  dealt  with  in  perfect  fsurness. 

I  would  observe,  in  conclusion,  that  Mr.  Branson  seemed  to  be  under  the 
impression  that  a  criminal  case  of  this  kind  cannot  be  reconsidered.  But  in 
point  of  fact  no  judgment  has  yet  been  signed ;  and,  even  if  it  had,  in  my  opi- 
nion an  interlocutory  order  in  such  a  matter  is  not  necessarily  final.  It  is  clearly 
not  a  res  judicata,  but  may  be  reconsidered  or  reviewed,  or  a  similar  application 
may  be  entertained,  as  often  as  the  Court  in  its  discretion  may  think  proper. 


Digitized  by 


Google 


[    373    ] 


APPELLATE  CRIMINAL. 
Before  Mr,  Justice  Prinsep  and  Mr,  Justice  Wilson, 
In  the  matter  of  the  Petition  of  DHUNNO  KAZI  and  another.  1881. 

THE  EMPRESS  v,  DHUNNO  KAZI  and  another.^ 


Oct.  I, 


Evidhice — Duty  of  Prosecution — Inferences  to  be  drawn  on  failure  to  call 
Witnesses — Misdirection . 

It  is  primd  facie  the  duty  of  the  prosecution  to  call  all  the  witnesses  who  prove  their 
connection  with  the  transactions  connected  with  the  prosecution,  and  who  must  be  able 
to  give  important  information. 

If  such  witnesses  are  not  called  without  sufficient  reason  being  shown,  the  Court  may 
properly  draw  an  inference  adverse  to  the  prosecution. 

The  only  thing  that  can  relieve  the  prosecutor  from  calling  such  witnesses  is  the 
reasonable  belief  that,  if  called,  they  would  not  speak  the  truth. 

No  such  corresponding  inference  can  be  drawn  against  an  accused. 

KHOR.SHED  Kazi  and  Dhunno  Kazi  were  charged,  the  one  with  knowingly 
and  dishonestly  using  as  genuine  a  forged  document,  and  the  other  with  abet- 
ment. 

The  document  impugned  purported  to  be  a  deed  of  gift  in  favour  of  the 
accused  by  their  father. 

The  facts  of  the  case  were,  that  one  Sadaroodeen,  the  father  of  the  two  ac- 
cused, died,  leaving  him  surviving  two  sons  and  one  daughter,  who  was  married ; 
that  she,  on  her  father's  death,  succeeded  to  one-fifth  of  the  family-property ; 
and,  on  the  17th  August  1878,  sold  her  share  to  one  Badaroodeen,  who  was 
prevented  from  taking  possession  of  the  property  by  the  two  accused.  Bada- 
roodeen then  brought  a  suit,  for  declaration  of  his  title  and  for  possession,  in 
the  Munsif  s  Court.  The  accused  defended  the  suit,  alleging  that  their  father 
had  executed,  during  his  lifetime,  a  deed  of  gift,  conveying  his  whole  estate  to 
them.    The  defendants  were  committed  for  trial  before  the  Sessions  Court. 

In  the  Sessions  Court  the  evidence  relied  on  by  the  prosecution  as  show- 
ing that  the  document  was  false,  was,  that  it  purported  to  be  registered  before 
a  cerUin  kazi  on  the  12th  April  1854  under  No.  32.  The  books  of  the  Regis- 
tration Office  showed,  however,  no  such  conveyance  to  have  been  registered 
under  that  number ;  nor  was  the  person  purporting  to  seal  the  document  as  kazi, 
kazi  during  the  year  1854. 

Out  of  ten  attesting  witnesses  to  the  document,  seven  were  dead,  two  were 
subpoenaed  by  the  defence  (but  not  called),  and  the  third  did  not  put  in  any 
appearance  at  all. 

The  Sessions  Judge,  in  his  charge  to  the  jury,  pointed  out  to  them  that  the 
Registrar's  books  showed  the  registration  of  no  such  document  as  the  one  alleged 
to  have  been  registered  on  the  12th  April  1854 ;  and  added  that,  as  regards  this 
point,  ''  the  evidence  clearly  showed  Uiat  the  document  was  not  really  attested 

»  Criminal  Appeal,  No.  530  of  1881,  against  the  order  of  J.  P.  Grant,  Esq.,  Sessions 
Judge  of  Hooghly,  dated  the  6th  July  1881. 


8  Cal.  131. 
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t88i.       or  registered  by  any  official  kazi,  and  that  the  certificates  of  such  attestation  and 

registration  were  clearly  forgeries."     He  thus  stated  to  the  jury  that "  he  thought 

In  thb       ij  j.jgjjj  jQ  bring  to  their  notice  that  the  accused's  pleader  in  the  civil  suit  had 
MATTBR  OF    adopted  the  extraordinary  precaution  of  requmng  his  client  to  endorse  on  the 
THE  Petition  document  itself  a  statement  that  he  and  his  brother  tendered  it  for  production 
OP  Dhunno  in  evidence,  before  he,  the  pleader,  would  undertake  to  put  it  in." 

Kazi,  «  TYmsX  the  prosecution  might  please  thenSselves  as  to  the  amount  of  proof 

8  Cal.  121.  that  they  put  forward,  but  that  it  was  not  required  that  they  should  put  forward 
exhaustive  proof ;  any  omission  on  their  part  being  a  subjed  &>r  the  considera- 
tion of  the  jury." 

As  regarded  the  attestation  of  the  document,  he  said  that, ''  had  the  three 
surviving  attesting  witnesses  been  called  by  the  defence,  they  might  have  given 
important  evidence.  If  such  evidence  would  have  supported  the  defence,  why 
was  it  not  called  ?  You  are  entitled  to  presume  from  this  mere  fad  that  these 
witnesses,  being  cited  for  the  defence,  would  not,  if  called,  have  supported  it." 

The  jury  found  the  first  accused  guilty  under  s.  471  of  the  Penal  Code,  and 
the  second  accused  under  ss.  491  and  109;  and  they  were  sentenced  by  the 
Court  to  rigorous  imprisonment  for  ^v^  years  and  one  year  respectively. 

The  prisoners  appealed  to  the  High  Court. 

Baboo  Umhica  Churn  Bose  for  the  appellants. 

No  one  appeared  for  the  Csown. 

The  judgment  of  the  Court  (Prinsep  and  Wilson,  JJ.)  was  delivered  by 

Wilson,  J. — We  think  there  must  be  a  new  trial  in  this  case.  The  first 
accused  person  is  charged  with  knowingly  and  dishonestly  using  as  genuine  a 
forged  document.  The  second  is  charged  with  abetting  that  offence.  The 
using  charged  was  a  using  of  the  document  as  evidence  in  a  civil  suit  In  that 
suit,  which  was  in  respect  of  certain  land,  the  plaintiff  derived  his  title  from  the 
sister  of  the  accused  by  right  of  inheritance  from  her  father.  The  document 
put  in  on  behalf  of  the  accused,  and  which  forms  the  subject  of  the  present 
charge,  purported  to  be  a  conveyance  of  the  property  by  the  father  in  his  life- 
time to  the  accused. 

The  learned  Judge  appears  to  us,  looking  at  his  summing  up  as  a  whole, 
to  have  left  the  right  issues  to  the  jury,  which  were  briefly  stated,  whether  the 
document  was  forged,  whether  it  was  used  with  knowledge  of  that  fact,  and 
whether  this  was  done  fraudulently  or  dishonestly. 

But  in  dealing  with  the  evidence  bearing  upon  these  issues,  the  learned 
Judge  seems  to  us  to  have  directed  the  jury  erroneously  upon  several  material 
points. 

The  learned  Judge  says :  "  Then  I  must  bring  to  your  notice  the  circum- 
stance that  the  accused's  pleader  in  the  civil  suit  adopted  the  extraordinary  pre- 
caution of  requiring  his  client  to  endorse  on  the  document  itself  a  statement  that 
he  and  his  brother  tendered  it  for  production  in  evidence  in  the  suit,  before 
he,  the  pleader,  would  undertake  to  put  it  in."  Whether  this  conduft  on  the 
part  of  the  pleader  be  usual  or  unusual,  it  is  no  evidence  s^inat  th«  accused  in 
the  prosecution. 

A  more  serious  error  is  to  be  observed  in  the  manner  in  which  the  learned 
Judge  has  dealt  with  the  f aft  of  the  non-production  of  the  survivors  among  those 
whose  names  appear  as  attesting  witnesses  to  the  document  in  question.  The 
l^med  Judge  points  out  first :  <<  Of  the  ten,  oply  three  surviYors ;  of  whoni  twq 
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have  been  cited  to  this  Court  by  the  defence,  but  have  not  been  called  by  thera,  *»t. 
and  the  third  has  kept  out  of  the  way  in  rather  a  marked  manner."  He  then, 
after  stating  quite  correctly  that  the  burden  of  proof  is  on  the  prosecution,  pro- 
ceeds :  "  But  the  prosecution  may  please  itself  without  dictation  from  any  one 
as  to  the  extent  or  amount  of  proof  that  they  will  put  forward.  If  they  do  not  *"*"  PETmoH 
put  forward  enough  to  satisfy  a  jury,  they  have,  of  course,  only  themselves  to  ^^  DiwrNiio 
blame  ;  but  they  are  not  required  to  bring  exhaustive  proof  of  their  case."  *^^*> 

He  then  points  out  correctly,  as  it  appears  to  us,  that  the  weight  to  be  at-  **** 

tached  to  the  non-production  of  material  evidence  by  the  prosecution  must  de- 
pend upon  the  circumstances  of  the  case.  And  he  proceeds  :  **  Now  this  present 
is  a  very  peculiar  case.  It  is  practically  a  sister  [niosecuting  two  brothers,  and 
with  Uie  serious  offence  of  forgery.  You  will  at  once  understand  how  difficult 
it  is  for  the  prosecution  to  depend  upon  the  evidence  of  the  purporting  attesting 
witnesses,  who  are  still  available.  One  of  these  has  kept  out  of  the  way  of  both 
sides,  the  other  two  have  been  secured  for  the  defence,  and  one  of  them  is  in 
the  employ  of  the  accused  ;  but  others  have  not  after  all  been  called  before  you 
by  the  defence."  And  he  adds :  "  You  are  entitled  to  presume  from  this  mere 
fact  that  these  witnesses,  being  cited  for  the  defence,  as  they  were,  would  not, 
if  called,  have  supported  it."  Later  on  he  says :  **  The  two  attesting  witnesses 
snatched  from  the  prosecution,  after  it  had  been  declared  on  the  appeal  in  the 
previous  trial  by  the  accused  that  the  prosecution  ought  to  call  them,  might  and 
should  have  been  called" — i,  e,,  by  the  defence. 

The  views  expressed  in  these  passages  form  the  foundation  for  a  consider- 
able part  of  the  learned  Judge's  summing  up ;  and  they  seem  to  us  to  convey 
erroneous  notions  of  the  position  of  prosecutor  and  accused  in  a  criminal  case. 

The  only  legitimate  object  of  a  prosecution  is  to  secure,  not  a  conviction, 
but  that  justice  be  done.  The  prosecutor  is  not  therefore  free  to  choose  how 
much  evidence  he  will  bring  before  the  Court.  He  is  bound  to  produce  all  the 
eridence  in  his  favour  directly  bearing  upon  the  charge.  It  is  primd  facie  his 
duty,  accordingly,  to  call  those  witnesses  who  prove  their  connection  with  the 
transactions  in  question,  and  also  must  be  able  to  give  important  information. 
The  only  thing  that  can  relieve  the  prosecutor  from  calling  such  witnesses  is 
the  reasonable  belief  that,  if  called,  they  would  not  speak  the  truth.  If  such  wit- 
nesses are  not  called  without  sufficient  reason  being  shown  (and  the  mere  fact  of 
their  being  summoned  for  the  defence  seems  to  us  by  no  means  necessarily 
a  sufficient  reason),  ihe  Court  may  properly  draw  an  inference  adverse  to  the 
prosecution. 

There  is  no  corresponding  inference  against  the  accused.  He  is  merely 
on  the  defensive,  and  owes  no  duty  to  any  one  but  himself.  He  is  at  liberty,  as 
to  the  whole  or  any  part  of  the  case  against  him,  to  rely  on  the  witnesses  of  the 
case  for  the  prosecution,  or  to  call  witnesses,  or  to  meet  the  charge  in  any  other 
way  he  chooses ;  and  no  inference  unfavourable  to  him  can  properly  be  drawn, 
because  he  takes  one  course  rather  than  another.  In  the  present  case,  these 
considerations  apply  with  peculiar  force.  If  the  witnesses  referred  to  by  the 
learned  Judge  are  thought  by  the  prosecution  to  be  trustworthy  men,  the  prose- 
cution was  bound  to  call  them.  If  they  are  thought  not  to  be  so,  it  seems  to  us 
specially  unreasonable  to  reproach  the  accused  with  not  calling  them. 

On  these  grounds,  we  think  that  the  jury  has  been  misled  in  a  manner  that 
must  have  prejudiced  the  accused,  and  the  case  must  be  tried  again. 

As  the  case  has  already  been  twice  tried,  it  seems  to  us  to  be  better,  and 
it  will,  we  think,  be  more  satisfactory  to  the  learned  Judge  whose  summing  up 
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1881.        we  have  had  to  consider,  that  it  should  not  be  a  third  time  tried  at  Hooghly. 
We,  therefore,  dired  the  new  trial  to  take  place  at  Burdwan. 


In  the 

TTER  OF  '^^^  Magistrate  of  Hooghly  will  make  arrangements  for  the  attendance  of 

^^    TiTioN  ^^  witnesses  before  the  Sessions  Court  at  Burdwan,  after  hearing  from  the  Ses- 
THE   ETiTio    gjQjjg  Judge  the  date  fixed  for  the  trial. 

OF  Dhunno  ^      ^  ^  ,    „        .        J  J  J 

Y^  Appeal  allowed^  and  case  remanded. 


SCal.  131. 


APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Prinsep  and  Mr,  Justice  Wilson, 
1881.  In  the  matter  of  the  Petition  of  KALI  CHURN  CHUNARI 

Sep.  22.  AND  OTHERS. 


SCal.  154.  THE  EMPRESS  v.  KALI  CHURN  CHUNARI  and  others.^ 

Evidence^'Memorandum  made  by  Police-officer — Refreshing  Witness'' s  Memory— ^ 
Examination  of  Witness — Criminal  Procedure  Code  (Act  X,  of  1872)^  ss.  tig 
and  J26. 

A  prisoner  on  his  trial  is  not  entitled  to  insist  that  a  memorandum  made  by  a  police- 
officer  under  the  provisions  of  s.  x  19  of  the  Code  of  Criminal  Procedure  shall,  in  the  course 
of  the  examination  of  such  officer,  be  referred  to  by  the  latter  for  the  purpose  of  refreshing 
his  memory. 

Reg.  V.  Uttamchand  Kapurchand^  distinguished. 

In  this  case  it  appeared  that  two  of  the  witnesses  for  the  prosecution  had 
made  statements  before  the  Deputy  Magistrate  who  tried  the  case,  which,  the 
accused  alleged,  were  in  direct  contradiction  to  certain  statements  which  they 
had  previously  made  to  the  police-inspector  on  a  preliminary  investigation  made 
by  the  latter  into  the  circumstances  of  the  case.  The  accused  applied  to  the 
Magistrate  to  send  for  the  inspector's  memoranda  of  the  statements,  in  order 
that  they  should  be  used  for  the  purpose  of  refreshing  the  inspector's  memory 
as  to  the  statements  made  to  him.  The  Deputy  Magistrate  refused,  and  the 
accused  (who  was  convicted)  appealed  to  the  District  Judge,  whose  judgment, 
so  far  as  material  for  the  purposes  of  this  report,  was  as  follows : — 

''I  think  the  prisoners  in  this  case  were  not  entitled  to  have  the  sub-inspector 
summoned  with  the  diaries  (police) — that  is  to  say,  they  were  not  entitled  to 
have  the  diaries  produced  in  this  way.  They  were  at  perfect  liberty  to  sum- 
mon the  sub-inspector,  and  examine  him  as  to  statements  made  before  him  ; 
and  if  he  had  the  diaries  containing  those  statements  as  noted  by  him,  and 
could  not  remember  without  reference  to  them,  it  would  have  been  proper  to 
let  him  refer  to  them.  I  gather,  however,  that  when  the  sub-inspector  was  exa- 
mined, the  diaries  were  not  at  hand.  Subsequently,  they  were  sent  for  and 
examined  by  the  Deputy  Magistrate,  and  it  is  to  be  regretted  that  they  were  not 
before  him  at  an  earlier  stage ;  for  it  seems  that  Bangshi  and  Napher,  two  im- 
portant witnesses,  made  very  different  statements  in  his  Court  to  what  they  are 
represented  as  having  made  before  the  police.  Appellants  apparently  tried  to 
prove  this  by  the  sub-inspector,  but  he  could  not  remember  what  they  had  said. 
The  evidence  of  these  two  witnesses  is  conflicting  on  one  or  two  material  points, 
and  I  think  imder  all  the  circumstances  it  cannot  be  relied  on." 

1  Criminal  Motion,  No.  229  of  x88i,  against  the  order  of  W,  Macpherson,  Esq.,  Offi- 
ciating Sessions  Judge  of  the  24-Parganas,  dated  the  6th  June  1881. 
5  II  Bom.  H.  C.  R.  120. 
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The  Distrift  Judge  considered  that  the  other  evidence  on  the  record  was        1881. 
sufficient  to  convift  the  prisoners,  and  dismissed  the  appeal.     The  accused  then 
moved  the  High  Court  to  reverse  this  decision,  on  the  grounds  that  the  in- 
spector's memoranda  should  have  been  sent  for  and  allowed  in  evidence,  and 


In  THE 
MATTBR  Oir 

that  Ihe  accused  had  been  prejudiced  in  their  defence,  because  the  Magistrate  thbPetitiok 
bad  recorded  some  of  the  evidence  for  the  defence  before  the  case  for  the  pro-     ®'  ^" 
secution  had  closed.  Chur* 

Mr.  H.  C.  Mendes  for  the  petitioners.  Chunaui, 

8  Cat*  I54» 

The  judgments  of  the  Court  (Prinsep  and  Wilson,  JJ.)  were  as  follows : — 

Prinsep,  J. — In  my  opinion  there  is  no  ground  for  our  interference  in  this 
case.  The  objection  raised  is,  that  the  Deputy  Magistrate  refused  to  require  the 
police-officer  to  refresh  his  memory  from  a  statement  of  the  witness  which  he  had 
recorded  under  s.  1 19  of  the  Criminal  Procedure  Code.  It  does  not  appear  that 
this  police-officer,  when  examined  as  a  witness,  desired  so  to  refresh  his  memory. 
I  think  that  the  accused  was  not  entitled  to  insist  upon  the  police-officer  refresh- 
ing his  memory  by  referring  to  his  notes,  because,  under  s.  126,  he  was  not  en- 
titled himself  to  see  these  notes  or  any  papers  prepared  in  the  course  of  a  police- 
investigation  ;  and  s.  1 19  declares  that  such  notes  shall  not  be  treated  as  part  of 
the  record,  or  be  used  as  evidence.  Reg,  v.  Uttamchand  Kapurchand^  is  not  in 
point. 

As  regards  the  other  objection  taken,  I  have  not  been  shown  that,  in  the 
procedure  taken  by  the  Deputy  Magistrate,  the  accused  has  been  any  way  mate- 
rially prejudiced  in  his  defence.  It  seems  to  me  rather  that  the  Deputy  Magistrate 
had  very  good  grounds  for  examining  the  witnesses  for  the  defence  on  the  day  on 
which  they  attended,  rather  than  deferring  their  examination  until  some  of  the 
witnesses  for  the  prosecution,  who  were  not  in  attendance,  had  appeared,  so  that 
they  might  be  cross-examined.    The  application  is  therefore  refused. 

Wilson,  J. — I  entirely  agree  with  Mr.  Justice  Prinsep  with  regard  to  the 
second  point.  With  regard  to  the  first  point,  I  have  a  very  few  words  to  add 
regarding  the  question  of  refreshing  the  memory.  I  entirely  agree,  if  I  may 
say  so,  with  what  was  decided  by  the  Bombay  Court  in  the  case  cited  before 
us.  What  was  decided  in  that  case  was  this,  that  where  a  witness  comes  for- 
ward at  a  trial  and  makes  a  statement  contradicting  his  stateilients  previously 
made  to  the  police,  the  accused  or  his  pleader  is  entitled  to  cross-examine  him 
with  respect  to  his  former  statement;  that  if  he  denies,  it  maybe  contradicted, 
and  that  one  of  the  ways  in  which  he  may  be  contradicted  is  by  calling  the 
police-officer,  before  whom  he  made  the  statement,  who  may  refresh  his  me- 
mory from  his  diary.  That  seems  to  me  to  be  the  whole  of  the  decision  of  the 
Bombay  Court.  But  the  question  now  before  us  is  not,  whether  the  witness  can 
be  cross-examined  as  to  his  previous  statement,  nor  whether  the  police-officer 
may  be  examined  to  contradict  him,  nor  whether  the  officer  may  refer  to  his 
diary ;  but  the  question  is,  whether  the  prisoner  has  a  right  to  insist  that  the 
diary,  if  not  in  Court,  shall  be  sent  for,  or,  if  it  be  in  Court,  shall  be  referred  to 
for  the  purpose  of  refreshing  the  police-officer's  memory.  I  think  the  prisoner 
has  no  such  right.  I  know  of  no  authority  for  saying  that  a  witness  can  be  com- 
pelled to  refresh  his  memory  from  any  document,  unless  the  document  is  either 
in  the  possession  of  the  party  who  desires  to  put  it  to  the  witness,  or  is  at  least 
such  as  he  can  insist  on  having  produced.  This  is  a  document  which  the  law 
expressly  declares  that  the  defence  has  no  right  to  see.  S.  1 26  says : ''  Any  Cri- 
minal Court  may  send  for  the  police-diaries  of  a  case  under  enquiry  or  trial  in 

II  ■  » 

1  II  Bom.  H.  C.  R.  120. 

I.  L,  R.,  Cal.  48. 
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i8Sr.        8ttcb  Court,  and  may  ose  such  diaries  to  aid  it  in  such  enquiry  or  trial.''    That 
'  is  the  right  of  the  Court.    ''  Neither  the  prisoner  nor  his  agents  shall  be  entitled 


In  the       ^  ^^  Iqj  them,  nor  shall  he  or  they  be  entitled  to  see  them,  merely  because  they 

M ATTBM  OF    ^^  referred  to  by  the  Court.    But  if  they  are  used  by  the  police-officer  who  made 

TMs  Pbttwoh  them  to  refresh  his  memory,  or  if  the  Court  uses  them  for  the  purpose  of  con- 

OF  Kai«i      tradicting  such  police-officer,"  in  either  of  these  two  cases  the  prisoner  is  entitled 

Chorw      to  see  them ;  but  until  this  is  done,  he  has  no  such  right.    Therefore  it  seems  to 

^mxiKtm^    me  that  the  decision  of  the  Deputy  Magistrate  is  correct. 

.  ft  C«l«  154*  X  guard  against  saying  anything  as  to  the  mode  in  which  a  Court  should 

exercise  its  discretion  in  permitting  the  document  to  be  used  as  indicated  in  the 

section.    The  question  as  to  whether  in  this  case  that  discretion  has  been  wisely 

used  or  not  is  not  before  us. 

Application  refused. 


APPELLATE  CRIMINAL. 
Btfore  Mr.  Justice  Tottenham  and  Mr.  Justice  Broughton. 

*^''  In  THl  MATTIR  OF  THE  EMPRESS  ON  THE  PROSECUTION   OF  THE   BANK   OF 

^^'  '^'  BENGAL  (Petitioners)  v.  DINONATH  ROY  (Opposite  Party).i 

8  Cal.  166.  Presidency  Magistrates*  AB  {IV.  0/  1877),  ss.  167,  170^*' Person  affected  by  an 
Order  " — Amplication  for  copy  of  Order  and  Depositions-^Refusal^-^pecific 
Relief  Aa  (/.  of  1B77),  $s.  7,  45. 

All  prosecutors  whose  charges  are  dismissed  by  the  Presidency  Magistrate  are  affected 
by  the  order  of  discharge,  and  are,  therefore,  entitled  under  s.  I70  of  the  Presidency  Magis- 
trates' A6t  to  obtain  copies  of  the  order  made  by,  and  of  the  depositions  taken  before,  the 
Magistrate. 

This  was  a  rule  moved  for  under  the  Specific  Relief  Aft  and  under  s.  170 
of  the  Presidency  Magistrates'  Aft,  calling  upon  the  Presidency  Magistrate  to 
show  cause  why  he  should  not  give  to  the  Bank  of  Bengal,  through  their  con- 
stituted attorney,  Mr.  Macnair,  copies  of  the  depositions  of  the  witnesses  and 
the  orders  recorded  in  the  matter  of  the  Bank's  complaint  against  one  Dinonath 
Roy,  who  had  been  discharged  by  the  Magistrate. 

Mr.  Bonner jee  showed  cause  against  the  rule. — ^The  Court  has  no  right  to 
issue  an  order  of  this  sort  under  the  Specific  Relief  Aft.  S.  7  says  that  speci- 
fic relief  cannot  be  granted  for  the  mere  purpose  of  enforcing  a  penal  law.  S.  45 
does  not  give  power  to  the  Court  to  compel  a  Magistrate  to  give  copies.  Before 
an  order  can  be  made  under  Ch.  VIIL,  certain  conditions  referred  to  therein 
must  be  complied  with.  The  words  *  property,  franchise,'  Ac,  in  s.  45  refer  to 
civil,  not  criminal,  matters.  Nine  chapters  out  of  the  ten  composing  the  Specific 
Relief  Aft  relate  to  civil  matters.  The  absurdity  of  such  an  order  as  is  now  asked 
for  is  shown  by  s.  48,  which  says  that  ** every  order  under  Ch.  VIIL  shall  be 
executed,  and  may  be  appealed  from,  as  if  it  were  a  decree  made  in  the  exer- 
cise of  the  ordinary  original  civil  jurisdiction  of  the  High  Court."  Can  it  be 
said  that  this  order,  if  granted,  could  be  appealed  against  by  the  Magistrate? 
The  words  "personal  right,"  in  s.  45.  refer  to  civil  matters.  The  Bank  is  clearly 
not  entitled  to  an  order  under  the  Specific  Relief  Aft.  Nor  can  the  Bank  be 
said,  under  s.  170  of  the  Presidency  Magistrates'  Aft,  to  be  a  person  affected 
by  an  order  under  the  Aft,  and  therefore  entitled  to  be  furnished  with  a  copy  of 

>  Criminal  Miscellaneous  Case,  No.  27  of  1881,  against  the  order  of  F.J.Marsden, 
'Esq.,  (Chief  Presidency  Magistrate),  dated  the  loth  September  1881. 
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the  order  and  depositions.  Ss.  167 — 182  deal  with  the  question  of  appeals. 
S.  170  allows  a  person  affected  by  the  order  to  obtain  copies  of  the  order  and  ■ 
copies  of  depositions  on  payment  of  costs.  Taking  the  position  of  the  sections, 
"the  person  affected  "  is  the  person  who  only  is  affected  by  the  order  of  the  Ma- 
gistrate. S.  180  says  "that  there  shall  be  no  appeal  from  any  order  of  a  Pre- 
sidency Magistrate,  except  in  the  cases  provided  for  by  this  Aft,  or  by  any  law 
for  the  time  being  in  force.''  Here  a  complaint  is  made  against  the  Magistrate; 
he  has  been  asked  under  s.  170  to  give  copies,  and  he  has  refused;  there  is  no 
power  to  appeal  against  such  an  order  of  refusal.  Nor  is  the  Bank  of  Bengal 
"a  person  aJffected  by  the  order;"  no  order  for  compensation  has  been  msule 
against  the  Bank;  the  right  to  set  the  Local  Government  in  motion  in  order  to 
get  an  appeal  does  not  make  the  Bank  "a  person  affected." 

[Broughton,  J. — If,  Mr.  Advocate-General,  you  can  show  us  that  the  Bank 
is  "a  person  affected  by  the  order,"  we  shall  have  no  diflSculty  in  applying  the 
Specific  Relief  Aft.] 

The  Advocate-General  {The  Hon.  G,  C.  Paul)  in  support  of  the  rule. — 
Comparing  s.  170  of  the  Presidency  Magistrates'  Aft  with  s.  276  of  the  Crimi- 
nal Procedure  Code,  it  appears  that,  so  far  as  orders  of  Criminal  Courts  go,  a 
copy  is  furnishable  to  a  person  affected  by  the  order  of  the  Court.  S.  276  of 
Aft  XI.  of  1874  does  not  apply  to  Calcutta;  but  s.  1 70  of  the  Presidency  Magis- 
trates' Aft  has  evidently  been  taken  from  that  section.  There  is  no  public  pro- 
secutor in  this  country.  S.  276  lets  in  the  prosecutor,  and  therefore  s.  170  of 
the  Presidency  Magistrates'  Aft  ought  to  have  the  same  effect.  We  could  move 
the  Local  Government  under  s.  167  to  allow  us  to  appeal.  How  can  any  person 
bring  a  suit  for  malicious  prosecution  unless  he  can  obtain  the  order  of  dis- 
charge and  the  depositions  ?  We  are,  therefore,  affected  by  the  refusal  to  give 
us  copies. 

The  judgment  of  the  Court  {Tottenham  and  Broughton,  JJ.)  was  deli- 
vered by 

Broughton,  J. — The  Chief  Presidency  Magistrate  has  been  called  upon 
to  show  cause  why  he  should  not  give  to  the  Bank  of  Bengal  copies  of  the  de- 
positions of  the  witnesses  and  the  orders  recorded  in  the  matter  of  their  com- 
plaint made  against  Dinonath  Roy,  who  has  been  discharged  by  the  Magistrate. 

This  rule  is  moved  for  under  the  Specific  Relief  Aft  and  under  s.  170  of 
the  Presidency  Magistrates'  Aft. 

Two  questions  arise  in  this  matter  ''fifst,  whether,  under  s.  1 70  of  the  Pre- 
sidency Magistrates'  Aft,  the  Bank  of  Bengal,  as  the  prosecutor  in  the  case, 
have  a  right  to  the  copies ;  and  second,  whether,  supposing  that  they  have  a  right, 
and  this  right  has  not  been  acceded  to  by  the  Magistrate,  the  High  Court  can 
proceed,  under  s.  45  and  the  following  sections  of  the  Specific  Relief  Aft,  to 
order  the  Magistrate  to  fulfil  his  duty. 

Although  the  rule  has  been  moved  for  under  the  Specific  Relief  Act,  it 
appears  to  us  to  be  beyond  doubt  that  the  provisions  of  s.  15  of  the  High 
Courts'  Charter  Act  enable  the  Court  to  make  the  order  upon  the  Magistrate,  if 
it  ought  to  have  been  made.  But  we  think  that  s.  45  of  the  Specific  Relief  Act 
IS  wide  enough  in  its  terms  to  apply  to  a  case  like  this.  S.  7  of  the  Specific 
Relief  Act  has  been  referred  to  as  showing  that "  specific  relief  cannot  be  grant- 
ed for  the  mere  purpose  of  enforcing  a  penal  law."  It  cannot  be  said,  however, 
that  an  application  to  the  Magistrate  to  grant  copies  of  depositions  and  orders 
is  an  application  "  for  the  mere  purpose  of  enforcing  a  penal  law."  Copies  may 
be  required  for  many  purposes. 
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1B81.  Then  the  application  must  "be  made  by  some  person  whose  property, 

■  franchise,  or  personal  right  would  be  injured  by  the  forbearing  or  doing  (as  the 

case  may  be)  of  the  said  specific  act."     If  the  prosecutor  has  a  right  to  the 

copies,  his  personal  right  would  be  injured  if  they  were  refused.     And  it  does 

not  appear  that  the  applicant  has  any  other  specific  and  adequate  legal  remedy. 

Then  the  question  is,  whether,  under  s.  170  of  the  Presidency  Magistrates' 
Act,  the  applicant  is  entitled  to  copies  of  the  depositions  and  order.  S.  170 
enacts  that — "  If  any  person  affected  by  an  order  passed  under  this  Act  desires 
to  have  a  copy  of  such  order,  or  of  any  deposition  or  other  part  of  the  record, 
he  shall,  on  applying  for  such  copy,  be  furnished  therewith,  provided  that  he 
pay  for  the  same,  unless  the  Magistrate,  for  some  special  reason,  thinks  fit  to 
furnish  it  free  of  cost."  It  is  contended  that  this  does  not  apply  to  a  prosecu- 
tor, because  the  Crown  is  the  prosecutor,  and  not  the  private  individual.  There 
is  no  doubt  that,  technically,  the  Crown  is  the  prosecutor.  But,  supposing  we 
were  to  say  that  on  that  ground  the  private  individual  cannot  apply  for  copies 
of  depositions,  the  consequences  may  be  very  serious.  It  is  said  it  would  be 
very  inconvenient  if  the  Magistrate  were  to  be  called  upon  to  furnish  those 
copies  in  every  case.  However  great  the  inconvenience  may  be,  it  would  be  a 
much  more  serious  thing  if  he  were  justified  in  refusing  an  application  for  copies. 
As  far  as  the  inconvenience  goes,  it  has  not  been  shown  that  it  would  be  very 
great  in  ?iny  case,  as  the  section  provides  that  copies  are  to  be  furnished  on  pay- 
ment of  costs  for  the  same,  unless  the  Magistrate  specially  directs  copies  to  be 
furnished  without  payment.  But,  supposing  the  prosecutor,  having  failed  in  his 
prosecution,  is  not  allowed  to  get  copies  of  the  depositions,  the  consequences 
may  be  most  serious  to  him.  Take,  for  instance,  the  case  in  which  a  prosecutor 
charges  the  accused  with  defamation,  or  with  bringing  some  charge  against  him 
which  seriously  affects  his  character,  and  suppose,  for  some  reason  which  left 
the  character  of  the  prosecutor  perfectly  clear  and  untainted,  the  accused  person 
were  to  be  discharged,  then,  if  the  prosecutor  were  unable,  uiider  this  section, 
to  get  copies  of  the  depositions,  it  might  be  said  that  he  had  prosecuted  a  man 
for  charging  him  with  an  infamous  crime,  and  yet  that  the  accused  had  been 
acquitted,  and  people  would  conclude  that  the  prosecutor  had  been  guilty  of 
the  crime  imputed  to  him.  We  think  thi^  single  instance  would  show  that  the 
consequences  of  refusing  copies  would  be  most  serious.  No  distinction  can  be 
made  between  such  a  case  as  this  and  any  other  case  ;  the  section  is  perfectly 
general.  A  prosecutor  who  charges  another  with  dishonesty,  as  in  this  case,  if 
he  cannot  sustain  the  charge,  might  suffer  an  unjust  imputation,  unless  by  pro- 
ducing a  true  record  of  the  proceedings  he  could  show  that  his  action  was  bond 
fide.  No  distinction  ought  to  be  made  between  the  prosecutor  in  one  case  and 
in  another.  All  prosecutors  whose  charges  are  dismissed  by  the  Magistrate  are, 
in  our  opinion,  affected  by  the  orders  dismissing  them,  and  are  entitled  under 
s.  170  to  copies  of  the  order  and  depositions. 

The  rule  will  be  made  absolute. 

We  direct  that  the  copies  be  given  to  Mr.  Mactiair,  attorney  of  the  prose* 
cutors. 

Rule  made  absolute. 
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APPELLATE   CRIMINAL. 

Before  Mr.  Justice  Mitter  and  Mr.  Justice  Maclean. 

In  the  matter  of  the  Petition  of  RADOINATH  SHAHA.^  »88«' 

Sep.  6. 
THE  EMPRESS  v.  RADOINATH  SHAHA. 


Excise  Act  (Beng.  Act  VII.  of  i8j8),  ss.  ^j,  59,  and  64 — Beng.  Act  IV,  of  188 1^ 
s.  2 — Selling  Spirituous  Liquor  without  License — Reasons  for  finding  of  Ma* 
gistrate  in  case  of  Conviction  to  be  recorded^'Criminal  Procedure  Code  (Act 
X.  of  1872) f  s.  227,  cl.  (h). 

A  Magistrate,  in  cases  where  no  appeal  lies,  is  bound  to  record  a  brief  statement  of 
his  reasons  for  convicting  an  accused. 

Where  a  person  is  arrested,  and  certain  charges  are  entered  against  him  in  the  police- 
book,  he  should  not,  on  the  day  of  trial,  be  called  upon  to  meet  other  charges  without  pre- 
vious intimation  being  given  to  him  of  the  additional  charges. 

One  Radoinath  Shaha  was  arrested  on  the  12th  July  1881,  and  charged 
with  selling  (under  s.  53  of  Beng.  Act  VII.  of  1878),  and  having  in  his  pos- 
session (under  s.  64)  imported  spirituous  liquors  without  a  license. 

The  prisoner  was  released  on  bail,  and  the  case  postponed  until  the  25th 
July  1 88 1,  when  the  Magistrate  tried  him  summarily  on  the  following  charges: — 

\st, — Refusal  to  produce  license  (s.  59). 
2nd. — Illegal  sale  of  imported  liquors  (s.  53). 
ird. — Illegal  possession  of  imported  liquors  (s.  64). 
^th. — Breach  of  condition  of  license  (s.  59). 

The  prisoner  pleaded  not  guilty,  but  was  found  guilty  under  ss.  53  and  59, 
and  fined  Rs.  100. 

-  No  statement,  however,  of  the  grounds  for  his  conviction  was  recorded  as 
required  by  s.  227,  cl.  (A),  of  Act  X.  of  1872.  The  prisoner  applied  to  the  High 
Court  under  the  re  visional  section. 

Baboo  Jadub  Chunder  Seal^  for  the  petitioner,  contended  that  the  convic- 
tion under  s.  64  was  bad,  as  that  section  had  been  repealed  by  s.  2  of  Beng.  Act 
IV.  of  1881 ;  and  that  the  whole  conviction  was  illegal,  no  grounds  having 
been  given  for  the  conviction  as  required  by  s.  227,  clause  (h\  of  Act  X.  of  1872. 

The  judgments  of  the  Court  {Mitter  and  Maclean,  JJ.)  were  as  follow : — 

Mitter,  J. — ^The  petitioner,  it  is  said,  owns  a  wine-shop,  in  the  village  of 
Chundun  Pookur,  within  the  jurisdiction  of  the  police-station  of  Barrackpore. 
On  the  night  of  the  12th  July,  he  was  arrested  by  the  Inspector,  A.  H.  Prichard, 
and  taken  to  the  police-station.  There  the  inspector  entered  a  charge  against 
him  for  selling,  and  having  in  possession,  English  liquor  without  a  license.  He 
was  released  on  bail,  being  directed  to  appear  before  the  Magistrate  of  Bar- 
rackpore the  next  day,  the  13th  July,  to  answer  these  charges.  On  his  appli- 
cation, the  case  was  postponed  to  the  25th  July,  on  which  date  the  Magistrate 
tried  him  summarily  for  the  following  offences  : — 

\st. — Refusal  to  produce  license  (s.  59). 
2nd. — Illegal  sale  of  imported  liquors  (s.  53). 
y4. — Illegal  possession  of  imported  liquors  (s.  64). 
\th. — Breach  of  condition  of  license  (s.  59). 

*  Criminal  Motion,  No.  223  of  1881,  against  the  order  of  Major  W.  Hopkinson,  Can- 
tonment Magistrate  ol  Barrackpore,  elated  the  25th  July  xSSi. 


8  Cal.  195. 
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1681.  The  petitioner  pleaded  not  guilty  to  all  the  charges.     Bat  he  was  found 

•  guilty  under  ss.  53  and  59  of  the  Act,  and  fined  Rs.  100.      It  is  not  stated  by 
the  Magistrate  whether  both  the  charges  under  s.  59  were  established,  or  only 
one  of  them.    Under  clause  (A),  of  s.  327  of  the  Criminal  Procedure  Code,  the 
THE. Petition  Magistrate  is  required  to  make  a  brief  statement  of  the  reasons  for  the  convic- 
or  Radoi-    tion.     But  no  such  statement  has  been  recorded. '    The  trial  has  been  indeed 
NATH        too  summary ;  the  record  and  the  register  kept  under  s.  227  furnishing  no  in» 
Shaha^      formation  as  to  the  ground  upon  which  the  conviction  is  based. 
8  Cal.  195.  Now,  as  far  as  the  charges  one  and  four  afe  concerned,  we  think  the  Ma- 

gistrate should  not  have  tried  the  petitioner  for  them.  He  was  arrested,  and  a 
charge  was  entered  against  him  for  selling,  and  having  in  his  possession,  im- 
ported liquor  without  a  license.  He  would,  therefore,  be  prepared  to  meet 
these  charges  alone.  It  does  not  appear  that,  between  the  12th  of  July  and  the 
25th  of  that  month,  when  the  trial  took  place,  the  petitioner  had  any  intimation 
that  he  would  be  called  upon  to  meet  other  charges.  In  our  opinion,  there- 
fore, he  should  not  have  been  tried  for  the  first  and  the  fourth  charges  mentioned 
above. 

As  to  the  charge  under  s.  64,  probably  the  Magistrate  was  not  aware  that 
that  section  has  been  repealed  by  Act  IV.  c^  this  year,  s.  2.  There  remains 
the  charge  under  s.  53  for  the  sale  of  imported  liquor  without  a  license.  In 
the  absence  of  the  reasons  for  the  conviction,  it  is  impossible  for  this  Court  to 
judge  how  far  this  conviction  is  legal.  From  the  explanation  submitted  by 
the  Magistrate,  it  does  not  appear  that  there  was  any  evidence  of  the  sale  of 
imported  liquor.  Be  that  as  it  may,  we  think  that,  under  the  circumstances  of 
this  case,  the  conviction  should  be  quashed  on  the  ground  that  the  Magistrate 
omitted  to  record  briefly  the  reasons  for  his  finding,  which  he  is  required  to  do 
under  s.  227  of  the  Criminal  Procedure  Code.  We  accordingly  set  it  aside,  and 
direct  are-trial  of  the  petitioner  for  the  alleged  offence  of  selling  imported  liquor 
vifhout  a  license  under  s.  53.  The  question,  whether  the  petitioner  will  be  enti* 
tied  to  the  refund  of  the  fine  or  not,  will  depend  upon  the  result  of  the  re-trial. 

Maclean,  J. — ^The  proceedings,  as  recorded  in  the  register  kept  under 
8. 227,  AdX.of  1872, are  not  sufi&cient  to  indicate  that  the  conviction  is  support- 
ed by  proper  evidence.  The  brief  statement  of  the  reasons  for  conviction  required 
by  clause  (h)  ts  entirely  wanting,  and  the  explanation  contained  in  the  Magis- 
trate's letter  of  19th  August  is  not  satisfactory. 

In  the  first  place,  it  appears  that  the  accused,  so  far  from  not  producing  a 
license,  produced  two.  They  were,  however,  for  sale  of  country  spirits.  It  is  not 
alleged  that  the  accused  had  a  license  himself  for  sale  of  imported  liquor,  so  be 
could  not  be  punished  for  not  producing  it. 

The  next  charge  is  for  selling  imported  liquor  illegally.  The  record  does 
not  show  how  this  charge  was  proved.  But  it  appears  that  one  Dwarkanath  Ghoae 
produced  a  license,  and  stated  that  the  accused  was  his  servant.  This  the  Ma- 
gistrate says  he  does  not  believe,  having  regard  to  something  that  passed  in  his 
Court  in  May  last.  That  record  is  not  evidence  in  this  case ;  but  if  it  were,  the 
presumption  is,  that  the  quarrel  that  occurred  there  has  been  i^llowed  by  an  alli- 
ance between  the  two  men.  If  Dwarkanath  is  selling  spirits  at  two  shops  under 
score  of  one  license,  he  should  be  proceeded  against  for  any  offence  he  thus  com- 
mits ;  and  the  accused,  if  he  abets  that  offence,  may  also  be  proceeded  against 
as  an  abettor. 

Possession  of  rmported  liquor  must  be  dealt  with  under  some  section  other 
than  8. 64»  which  has  been  rvpeabd  by  B«Bg«  A&  IV.  of  18&1. 
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The  record 


The  last  charge  is  of  a  breach  of  the  condition  of  his  license, 
does  not  specify  the  condition  broken. 

Lastly,  the  conviction  should  have  stated  which  of  the  offences  was  punish- 
ed, and  by  what  amount  of  fine,  as  the  penalty  under  s.  59  cannot  exceed  Rs.  50 
for  one  offence. 

I  concur  in  setting  aside  the  conviction,  and  directing  the  Magistrate,  if  he 
thinks  necessary,  to  re-try  the  accused. 

Conviction  set  aside, 

APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Prinsep  and  Mr,  Justice  Tottenham. 

In  the  matter  of  the  Petition  of  BANEY  MADHUB  SHAW  and  another.^ 

THE  EMPRESS  v,  BANEY  MADHUB  SHAW  and  another. 

Mxeise-^^ale  by  Servant — Breach  of  Condition  0/ License-^Beng,  Act  VII,  of  i8f8y 

ss.  41,  43,  and  59. 

The  conviction  of  servants  of  a  licensed  vendor  of  spirits  for  a  breach  of  the  license  is 
not  necessarily  illegal. 

In  re  Ishur  CkuntUr  Shaha^  followed. 

The  Empress  v.  Nuddiar  Chand  Shav^  dissented  front. 

Two  servants  of  a  licensed  vendor  of  spirits  were  charged  with  having  committed  two 
breaches  of  the  conditions  of  the  license,  and  the  maximum  fine  for  each  breach  was  in* 
flicted. 

Held  that  the  Magistrate  was  competent  to  punish  each  of  the  servants  separately  in 
this  manner. 

The  excise-officer,  to  whom  a  licensed  vendor  of  spirits  is  bound  to  produce  his  license 
must  be  an  excise-officer  of  the  higher  grades,  not  any  police-officer,  who  may  be  exercising 
the  powers  of  an  excise-officer. 

The  petitioners  in  this  case  were  charged  before  the  Chief  Presidency  Ma- 

fistrate  with  having,  on  the  6th  September  188 1,  at  No.  85,  South  Collingah 
treet,sold  two  bottles  of  imported  spirituous  liquor,  without  an  addtional  license, 
in  contravention  of  s.  5  j,  Beng.  Aft  VII.  of  1 878  ;  and  they  were  further  charged 
with  committing  two  breaches  of  the  sixth  and  twelfth  conditions  of  their  license 
under  s.  59  of  Beng.  Aft  VII.  of  1878. 

The  petitioners  were  convicted  and  sentenced  each  to  a  fine  of  Rs.  100, 
viz,y  Rs.  50  each  for  two  breaches  of  license. 

Baboo  Surendra  Nath  Banerjee  for  the  petitioners. 

The  Officiating  Standing  Counsel  (Mr.  Bonnerjee)  appeared  to  support  the 
conviction. 

The  judgment  of  the  Court  {Prinsep  and  Tottenham^  yy,)  was  delivered  by 
pRiNSEP,  J. — ^The  petitioners  in  this  case  are  two  servants  of  a  licensed  ven- 
dor  of  spirits,  who  have  been  convicted,  each  of  them,  for  having,  in  breach  of 
their  license,—- /rj//v,  sold  a  bottle  of  brandy,  which  was  carried  off,  and  not 
drunk,  on  the  premises ;  and  secondly y  for  having  refused,  on  the  demand  of 
the  police  inspector,  to  produce  their  license. 

1  Criminal  Motion,  No.  269  of  1881,  aeainst  the  order  of  F,  %  Marsden,  Esq.,  Chief 
Presidency  Magistrate  of  Calcutta,  dated  the  7th  September  188 1. 

2  19  W.  R.,  Cr.  Rul..  34. 

>  I.  L.  R.,  6  Cal.  83s;  S.  C,  8  C.  U  R.  159. 
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As  regards  the  first  breach,  an  objection  is  taken  that  the  master,  the 
licensed  vendor,  was  alone  liable,  and  not  the  servants.  Two  judgments  of  this 
Court  have  been  considered  by  us  on  this  point : — In  re  Ishur  Chunder  Shaha^ 
and  the  other  recently  delivered  by  Mr.  Justice  Pontifex  and  Mr.  Justice  Field 
— The  Empress  v.  Nuddiar  Chand  Shaw?'  These  decisions  are  in  conflict.  Our 
opinion  inclines  to  the  decision  in  In  re  Ishur  Chunder  Shaha ;^  and  having 
regard  to  the  fad  that  that  decision  was  not  brought  to  the  notice  of  the  Judges 
who  decided  the  more  recent  case,  w6  think  that  we  are  justified  in  following  it. 
We  accordingly  hold  that  the  conviction  of  the  servants  is  not  necessarily  illegal. 

The  next  objection  taken  is,  that,  inasmuch  as  there  was  only  one  breach 
of  license  in  this  respect,  there  should  have  been  only  one  penalty  inflicted ; 
whereas,  by  reason  of  the  maximum  fine  having  been  imposed  on  each  of  the 
servants,  the  penalty  has  been  doubled.  It  appears  to  us  that  the  Magistrate 
was  competent  to  punish  each  of  the  servants  separately  in  the  manner  he  has 
done,  if  he  found,  as  he  apparently  has  found,  that  each  of  them  committed  a 
breach  of  the  license.  S.  59  of  Beng.  Act  VII.  of  1878  no  doubt  declares  that 
the  amount  may  be  recoverable  from  the  master ;  but  it  does  not  necessarily 
follow  that  the  servants  may  not  be  liable  for  the  full  amount  prescribed  by  the 
laiw;  although,  possibly,  the  master  may  reasonably  object  to  be  saddled  with 
more  than  one  full  penalty  for  the  carelessness  or  neglect  of  his  servant.  We, 
therefore,  think  that  the  convictions  and  fines  imposed,  as  regards  this  breach 
of  the  license,  should  be  sustained. 

As  regards  the  other  penalties  for  breach  of  license  in  consequence  of  re- 
fusal to  produce  the  same  on  demand  of  the  Inspector  Fitzgerald,  we  are  of  opi- 
nion that  the  convictions  and  fines  must  be  set  aside.  It  has  been  argued  by 
the  learned  Standing  Counsel,  who  appears  to  support  the  convictions,  that, 
reading  ss.  41  and  42  together,  the  officers  empowered  under  s.  42,  among 
whom  the  Inspector  in  the  present  case  is,  must  be  regarded  as  excise-officers 
within  the  terms  of  the  Act,  and  that  it  would  be  imp)ossible  for  a  police-officer 
so  acting  as  an  excise-officer,  to  discharge  his  duties,  -if  he  had  not  power  to 
demand  the  production  of  a  license.  But,  although  he  might  properly  demand 
the  production  of  the  license,  and,  on  refusal  to  produce  it,  proceed  to  arrest 
or  to  confiscate  as  allowed  by  the  Act,  it  would  not  necessarily  follow  that  such 
refusal  would  render  the  license-holder  or  his  servants  liable  to  fine  under  s.  59 
for  breach  of  the  license,  unless  it  were  expressly  provided  that  he  or  they  were 
bound  to  produce  it.  The  condition  contained  in  the  license  is  to  the  follow- 
ing effect :  "  That  he  "  (the  license-holder)  "  produce  for  inspection,  on  de- 
mand of  any  excise-officer  above  the  rank  of  a  head-constable  or  chuprasi,  his 
license  and  accounts,"  &c. 

Now,  if  the  term  the  *  excise-officer '  had  alone  been  used  in  that  clause 
of  the  license,  we  should  not  be  disinclined  to  hold  that  it  should  be  interpreted 
to  mean  an  excise-officer  within  the  meaning  of  the  Abkari  Act;  and  therefore  a 
police-officer,  like  Inspector  Fitzgerald,  was  duly  empowered  under  s.  42  of  the 
Act.  Inasmuch  as  that  clause  of  the  license  proceeds  to  declare  that  the  excise- 
officer  must  be  above  the  rank  of  a  head-constable  or  chuprasi,  we  are  of  opinion 
that  it  was  the  intention  of  those  who  drew  up  this  form  of  the  license  that  the 
excise-officer  should  be  an  excise-officer  of  the  higher  grades ;  such  an  officer 
only,  and  not  any  police-officer  who  may  be  exercising  the  powers  of  an  excise- 
officer.  In  this  view  of  the  terms  of  the  license,  we  think  that  the  convictions  as 
regards  the  second  breach  must  be  set  aside,  and  the  fines,  if  paid,  refunded. 

1  19  W.  R.,  Or.  Rul,  34. 

»  I.  L.  R.,  6  Cal.  832 ;  S.  C,  8  C.  L.  R.  152. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  Pontifex  and  Mr.  Justice  Field, 

In  the  matter  of  the  Petition  of  SAMIRUDDIN. 

THE  EMPRESS  v.  SAMIRUDDIN.i 

Evidence'-^Dying  StaUment^'Presence  of  accused — Penal  Code  (Act  XLV,  of 
1860J,  s,  300 — Frame  of  Charge, 

The  dying  statement  of  a  deceased  person  must  be  taken  in  the  presence  of  the  ac« 
cused ;  if  not  so  taken,  the  writing  cannot  be  admitted  to  prove  the  statement  made.  The 
statement  may  be  proved  in  the  ordinary  way  by  a  person  who  heard  it,  and  the  writing 
may  be  used  for  the  purpose  of  refreshing  the  witness's  memory. 

A  prisoner  was  charged  with  "  causing  the  death  of  A  by  inflicting  a  wound  on  him 
with  a  'chheni/  with  the  intention  of  causing  bodily  injury  such  as  was  sufficient,  in  the 
coarse  of  nature,  to  cause  death,  or  which  he  knew  to  be  likely  to  cause  death." 

Held  that  the  charge  was  defective  and  ineza^  as  regarded  the  second  and  third 
clauses  of  the  definition  of  murder  in  s.  300  of  the  Penal  Code.  With  reference  to  the  se* 
cond  clause,  it  should  have  run  "  likely  to  cau5e  the  death  of  A,  the  person  to  whom  the 
harm  was  caused."  With  reference  to  the  third  clause,  it  should  have  said  "  ordinary 
coarse  of  nature." 

One  Samiraddin  was  charged  with  "  causing  the  death  of  one  *  Baul  Mir/ 
alicis  *  Baber  Ali/  by  inflicting  on  him  a  wound  with  a  '  chheni/  with  the  inten* 
tion  of  causing  bodily  injury  such  as  was  sufficient,  in  the  course  of  nature,  to 
cause  death,  or  which  he  knew  to  be  likely  to  cause  death." 

The  dying  statement  of  the  deceased  had  been  recorded  by  the  Deputy  Ma- 
gistrate as  a  deposition,  but  it  did  not  appear  that  the  deceased  had  been  exa« 
mined  in  the  presence  of  the  accused ;  this  evidence  was,  however,  admitted  at 
the  trial  before  the  Sessions  Judge,  although  the  Deputy  Magistrate  had  not  been 
called  to  prove  the  writing  taken  down  by  him. 

The  medical  evidence  at  the  sessions  trial  consisted  of  the  deposition  of  the 
native  doctor  taken  before  the  Magistrate ;  but  no  evidence  was  given  to  show 
that  the  injuries  were  sufficient,  in  the  ordinary  course  of  nature,  to  cause  death. 

The  Sessions  Judge,  concurring  with  the  assessors,  found  the  prisoner  guiltf 
nnder  s.  302  of  the  Penal  Code,  and  sentenced  him  to  death.  The  sentence 
was  sent  up  to  the  High  Court  for  confirmation ;  and  the  prisoner  also  appealed* 

No  one  appeared  for  the  prisoner. 

The  judgment  of  the  Court  (Pontifex  and  Field,  JJ.)  was  delivered  by 

Field,  J. — In  this  case,  one  Samiruddin  has  been  convicted  of  murder  by 
the  Sessions  Judge  of  Furreedpore  sitting  with  assessors,  and  has  been  sentenced 
to  death.  This  sentence  has  been  referred  for  confirmation ;  and  the  prisoner  has 
appealed  at  the  same  time. 

In  referring  the  case,  the  Sessions  Judge  forwards  a  copy  of  a  letter  receive- 
ed  by  him  from  the  Civil  Surgeon,  and  expressing  an  opinion  as  to  the  nature 
of  the  wound  inflicted  upon  the  person,  of  causing  whose  death  the  prisoner  has 
been  convicted.  We  cannot  receive,  or  in  any  wav  aft  upon,  this  extra-judicial 
matter.  The  only  opinion  of  the  Civil  Surgeon,  which  can  be  considered  in  judi- 
cially dealing  with  the  case,  is  an  opinion  expressed  by  him  when  examined  as  a 
witness  under  the  usual  tests  to  which  witnesses  are  subjected. 

»  Criminal  Appeal,  No.  59  of  1881,  agfainst  the  order  of  F.  y.  G.  Campbell,  Esq.,  Offi- 
dating  Sessions  Judge  of  Furreedpore,  diUtd  the  14th  November  1881. 
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1881.  The  assessors  were  of  opinion  that  the  prispn^r  should  be  convicted  of  mnr- 

'  /  der.    But  the  value  of  this  opinion  is  very  much  diminished  \vhen  we  find  that 

In  the       some  important  matter,  which  should  not  have  been  admitted  as  evidence,  was 
MATTER  OF    admitted  to  influence  their  minds. 
THE  raTiTioN         /p^^  piece  of  evidence  to  which  this  observation  relates  is  the  dying  state- 
^or^SAMtK-     ment  of  the  deceased  Baher  Ali.  This  was  recorded  by  the  f)eputy  Magistrate  as 
,V9PPU^      a  ideppsition ;'  bur  it  does  not  appear  that  Baber  Ali  was  examined  in  the  pre- 
8Cal.  311.    sence  of  the  accused  Samiruddio,  and  unless  he  were  so  examined  by  the  De- 
puty Magistrate  exercising  judicial  jurisdiction,  the  writing  made  by  such  Ma- 
gistrate could  not  be  admitted  to  pfove  the  statement  made  by  the  deceased. 
This  statement  must  have  been  proved  in  the  ordinary  way  by  a  person  who 
iJeard  it  made     If  the  Deputy  Magistrate  had  been  called  to  prove  it,  he  might 
hav^  refreshed  his  memory  with  the  writing  made  by  himself  at  the  time  when 
tte  statement  was  made. 

The  prisoner  was  charged  with  "  causing  the  death  of  one  Baul  Mir,  alias 
^b&r'Ali;  by  inflicting  on  him  a  wound  with  a  'chheni/  with  the  intention  of 
causing  bodily  injury  such  as  was  suflicient,  in  the  course  of  nature,  to  cause  death, 
or  which  he  knew  to  be  likely  to  cause  death."  This  charge  was  probably  in- 
tended lo  refer  to  the  second  and  third  clauses  of  the  definition  of  murder  con- 
tained in  $.  300  of  the  Penal  Code.  But  it  is  defective  and  inexact  as  regards 
botli  clauses.  With  reference  to  the  second  clause,  it  should  have  run  thus-^ 
'^ipikelv  to  cause  the  death  of  Baber  Ali,  the  person  to  whom  the  harm  was 
caused.  With  reference  to  the  third  clause,  it  should  have  5aid  "  ordinaiy 
course  of  nature." 

The  medical  evidence  in  the  case  is  the  deposition  of  the  native  doctor, 
^ho  ^as  not  examined  in  the  Court  of  Session,  as  we  think  he  should  have, 
ifeen.  This  deposition  goes  to  show  that  deceased  "  died  from  gangrene  of  the 
Ifeft  lung,  and  pleura  brought  on  by"  the  injuries  observed  on. his  body.  The 
native  doctor  further  sa)rs  that  the  wound  inflicted  on  the  deceased  was  sufficient 
to  bring  on  gangrene. 

'5'here  is  no  evidence  that  the  injuries  were  suff  cient,  in  the  ordinary  cotirse 
of  nature,  to  cause  death.  There  is  no  evidence  that  gangrene  was  a  likely  or 
p^)6bable  result  of  the  injuries  inflicted,  or  that  death  was  a  likely  or  necessary 
mak  of  gangrene.  The  native  doctor  was  not  even  asked,  and  did  not  say, 
nduSther  tbe  injuries  inflicted  were  likely  to  cause  death. 

Upon  the  evidence  on  the  record,  we  think  that  the  pris(H>er  cannot  be  con- 
vlp^d,  o£  nwrder,  or  of  culpable  bonaicide  not  amounting  to  murder.  Upon  his 
own  confession,  and  the  evidence  of  the  witnesses,  Palon  Mandal  and  Holodhur 
^as,  we  ai*e  satisfied  that  he  wounded  or  injured  the  deceased  with  a  '  chheni/ 
ancj  we  think  that  he  ought  to  be  convicted  under  s.  326  of  the  Penal  Code  of 
eatrsihg  grievous  hurt  by  a  dangerous  weapon.  We  set  aside  the  conviction 
and  sentence  for  mnrder :  and,  convicting  the  prisoner  Samiruddin  under  s.  326 
of  the  IncKan  Penal  Code,  sentence  him  to  ten  years'  rigorous  imprisonment. 
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Be/ore  Mr,  Just  ice  Ponii/ex  and  Mr.  Justice  Field, 

THE  EMPRESS  v.  KOLA  LALANG  and  another.^  iWi. 

C^natrucHon  of  Act — Beng.  Act  VII,  of  i8y8,  ss,  iSt  17,  and  61 — Specified  Qu4n^      ■-  ?^'  % 
tity  of  Spirits^-'Maximum  Amount,  8'CiUt^' 

Penal  Statutes  must  be  construed  strictly,  i.  e.,  n6th!nf  is  to  be  r^arded  as  witliln  tirt 
meaning  of  the  Statute  which  is  not  within  the  letter,  and  clearly  and  intetli^bly  describ* 
ed  in  the  Tery  words  of  the  Statute  itself. 

Where,  under  s.  15,  Beng.  Act  VII.  of  1878,  the  Chief  Commissioner  of  AssAm,  «s« 
ercising  the  powers  of  the  Board  oi  Revenue,  fixed,  by  a  Circular  Order,  the  limit  at  six 
quart  bottles  of  country  spirit  as  allowable  for  retail  sales,  and  an  accused  was  cbarjredy 
under  s.  17,  with  possessing  more  than  that  quantity,  but  the  amount  he  had  was  less  thaq 
the  amount  stated  in  s.  15, — 

Held  that  he  was  pot  guilty  of  any  offence  under  s.  61,  and  that  no  lesser  quantity  than 
Aat  specrfically  mentioned  in  s.  15  of  country  spirits,  which  might  have  been  declared  td 
be  the  maximum  quantity  by  any  such  order  made  under  the  provisions  of  s.  15,  could  ht 
deemed  to  be  the  quantity  specified  in  s.  15  within  the  meaning  of  ft.  61. 

This  was  a  case  referred  to  the  High  Court  by  the  Deputj  Commissionet 
of  Kamroop.    The  facts  were  ti6  follow  :^- 

The  accused  were  sent  tip,  on  the  4th  October  1881,  by  the  police,  on  g 
charge  of  having  in  their  possession  a  quantity  of  distilled  country  spirits  at  Sona- 

Eur,  within  the  area  for  which  the  right  of  manufacture  and  sale  of  native  spirit^ 
ad  been  farmed  out  to  one  Gura  t)iyal  Mohaldar,  the  quantity  being  four  quart 
bottles,  and  one  large  pot  of  liquor,  found  to  contain  ten  quart  bottles  of  spirits. 

The  Extra  Assistant  Comnfiissionen  not  being  satisfied  as  tp  what  qiianti^ 
each  of  the  accused  had,  ^nd  beiiig  of  opinion  that,  under  s.  61.  Beng.  Ad  Vljt. 
of  1878,  aay  person  could  Ifiwfully  have  in  his  possession  twelve  quart  bottles^ 
directed  the  accused  (o  be  discharged.  It  appeared,  however,  from  the  state** 
meat  of  the  accused  themselves,  that  one  of  them  at  least  was  in  possession  of 
the  pot  containing  ten  quart  bottles  full. 

It  also  appeared  that  Beng.  Act  VII.  of  1878  was  extended  to  Assam  by  tht 
Chief  Commissionerwiththeprevious^anction  of  the  Governor-General  in  Coun- 
tfl,  and  that,  under  the  power  contained  in  the  Aft  to  that  effeft,  the  Chief  Com- 
misiHoner,  who  has  the  same  powers  as  the  Board  of  Revenue,  by  Circular 
No.  «E.,  dated  the  12th  June  1880,  fixed  the  limit  for  retail  sales  of  country 
spirits  at  six  quart  bottles. 

Upon  these  facts,  the  Deputy  Commissioner,  considering  that  there  had 
been  a  failure  of  justice,  referred  the  case  to  the  High  Court,  on  the  ground 
that  the  Extra  Assistant  Commissioner  was  wrong  in  holding  that  the  quantity 
of  spirits,  specified  in  s.  15.  Beng.  Aft  VII.  of  1878,  was,  for  the  purpose  of  the 
case  under  consideration,  to  be  considered  twelve  quart  bottles,  out  that  he 
shotild  have  taken  it  at  the  amount  mentioned  in  the  Circular  of  the  Chief  Com* 
missioner,  viz.,  six  quart  bottles. 

No  one  appeared  on  the  reference. 

The  judgments  of  the  Court  (PoNxirax  and  Field,  JJ.)  were  as  follow:-^ 

FitLo,  ], — ^Tbe  questioii  in  this  case  is  coaiccmed  with  Ae  construction  «f 
8S.  15  and  61  of  the  Beng.  Excise  Aft,  VII.  of  1878.    Two  persons  were  dmrgid 

1  Criminal  Reference,  No.  ao6  of  188 1,  from  the  order  Aiade  by  C.  Donovan,  Esq,,  De* 
pttty  Commissioner  of  Distri^  |Ca|nroop,  dated  Qauhati,  the  ajth  October  1881. 
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under  s.  6i  of  this  Aft  with  *'  being  in  possession  of  a  certain  excisable  article, 
*  to  wit  six  quart  bottles  of  native  spirits,  being  a  quantity  in  excess  of  the  quantity 
specified  in  s.  15."     Now.  s.  15  is  as  follows  :   **  Unless  the  Board  shall  other- 
wise specially  direft,  the  sale  of  any  excisable  article  in  a  larger  quantity  than 
is  specified  below  shall  be  deemed  to  be  a  sale  by  wholesale,  and  the  sale  of  any 
other  quantity  shall  be  deemed  a  retail  sale  :  spirituous  or  fermented  liquors, 
two  imperial  gallons,  or  twelve  quart  bottles."    The  Chief  Commissioner  of 
Assam,  exercising  the  powers  of  the  Board  of  Revenue,  made  an  order  under 
the  provisions  of  s.  15,  declaring  that  six  quart  bottles  shall  be  the  maximum 
amount;  and  the  question  is,  whether  any  lesser  quantity  so  declared  to  be  the 
maximum  quantity  by  the  Board  of  Revenue,  under  the  powers  conferred  by 
8. 15  of  the  Aft,  can  be  taken  to  be  the  quantity  specified  for  each  article  in  s.  15 
within  the  meaning  of  s.  6 1 .    Now,  it  is  a  rule  that  a  penal  Statute  must  be  con- 
strued strictly.     The  meaning  of  this  rule  is,  that  nothing  is  to  be  regarded  as 
within  the  meaning  of  the  Statute  which  is  not  within  the  letter^ — which  is  not 
clearly  and  intelligibly  described  in  the  very  words  of  the  Statute  itself.    It  was 
said  in  the  case  of  Lord  Huniingiower  v.  Gardiner^  that  *'  effect  must  not  be 
given  to  a  penal  Statute  unless  the  offence  charged  comes  within  the  very  words 
of  it;"  and  in  the  case  of  Rex  v.  Bond?  Abbott,  J.,  said  that  "it  would  be  ex- 
tremely wrong  that  a  man  should,  by  a  long  train  of  conclusions,  be  reasoned 
into  a  penalty  when  the  express  words  of  the  Aft  of  Parliament  do  not  authorize 
it."     Again,  Willes,  J.,  said,  in  the  case  of  Britt  v.  Robinson?  that  criminal 
enactments  are  not  to  be  extended  by  construction,  and  that,  "  when  an  offence 
against  the  law  is  alleged,  and  when  the  Court  has  to  consider  whether  that  al- 
leged offence  falls  within  the  language  of  a  criminal  Statute,  the  Court  must  be 
Satisfied,  not  only  that  the  spirit  of  the  legislative  enactment  has  been  violated, 
t>ut  also  that  the  language  used  by  the  Legislature  includes  the  offence  in  ques- 
•tion,  and  makes  it  criminal."     Applying  this  rule  of  construction  ro  the  present 
case,  we  think  it  impossible  to  say  that  any  lesser  quantity  of  country  spirits, 
which  may  have  been  declared  to  be  the  maximum  quantity  by  any  rule  or  order 
made  under  the  provisions  of  s.  1 5  of  the  Aft.  can  be  deemed  to  be  ''  the  quantity 
specified  in  s.  1 5  within  the  meaning  of  s.  6 1 ."    A  thing  specified  is  a  thing  de- 
finitively mentioned  or  designated ;  and  that  can  scarcely  be  said  to  be  specified 
which  depends  on  a  rule  or  order  to  be  made  at  some  future  time,  and  which 
may  never  come  to  the  notice  of  the  class  of  outside  persons  with  which  s.  61 
of  the  Aft  is  concerned.    For  s.  15  is  applicable  to  licensed  vendors  who  would 
naturally  know  of  any  alteration  made  by  the  Chief  Commissioner  as  to  quanti- 
ty under  that  section ;  but  s.  61  applies  to  the  general  public  who  would  have  no 
:general  knowledge  of  any  such  alteration.     It  may  be  possible  that  the  inten- 
tion of  those  who  promoted  the  Aft  was  different ;  but  if  this  were  so,  we  can  only 
^ay  that  adequate  language  has  not  been  used  to  effectuate  that  intention.    We 
think  that  the  order  of  the  Assistant  Commissioner  was  correct,  and  we  decline 
to  interfere. 

PoMTiFsx,  J. — I  am  of  opinion  that  the  order  of  the  Assistant  Commissioner 
is  correct,  and  that  we  cannot  interfere  with  it. 

The  charge  was  under  s.  61  of  the  Beng.  Excise  Aft.  The  Assistant  Com- 
missioner held  that  the  persons  charged  were  not  subject  to  a  fine,  unless  they 
were  in  possession  of  a  larger  quantity  of  native  spirits  than  that  actually  specU 
fied  in  s.  15  of  the  Aft. 

»  I  B.  and  C.  297,  at  p.  299.  «  i  B.  and  Aid.  390,  at  p.  392. 

•  L.  R.,  5  C.  P.  S03,  at  p.  S13. 
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S.  15  enacts  as  follows :  "  Unless  the  Board  shall  otherwise  specially  direct, 
the  sale  of  any  excisable  article,  in  a  larger  quantity  than  is  specified  below, ' 
flball  be  deemed  to  be  a  sale  by  wholesale :  spirituous  or  fermented  liquors,  two 
imperial  gallons,  or  twelve  quart  bottles/' 

This  section  applies  only  to  the  sale  of  liquor  by  licensed  manufacturers 
and  vendors. 

The  language  by  which  legislative  authority  is  deputed  to  the  Board  to  vary 
the  quantity  is  peculiar;  and,  as  at  present  advised,  it  seems  to  me  questionable 
whether  the  legislative  authority  so  deputed  empowers  the  Board  (or  in  this  case 
the  Chief  Commissioner)  to  lessen  the  quantity  which  is  to  constitute  a  whole- 
sale sale  even  with  respect  to  the  licensed  manufacturers  and  vendors  mention* 
ed  in  the  section.  And,  apart  from  the  peculiar  language  by  which  this  legis« 
lative  authority  is  deputed,  it  would  seem,  on  general  grounds,  questionable. 
For  though  the  Legislature  might  reasonably  depute  its  authority  for  the  pur<- 
pose  of  relaxing  the  penal  obligation  of  its  own  Ad,  it  is  scarcely  reasonable  to 
suppose  that  it  would,  even  if  it  could,  depute  its  authority  to  render  its  Ad  more 
stringent,  to  impose  severcTestraints  without  debate,  and  after  having  itself  care- 
fully considered  and  specified  what  quantity  should  be  deemed  to  constitute  a 
wholesale  sale. 

But,  however  this  may  be,  I  can  find  no  authority  deputed  to  vary  the  quan- 
tity 80  as  to  affect  the  general  public  under  ss.  17  and  61,  and  to  render  them 
liable  to  a  penalty  for  possessing  a  smaller  quantity  than  that  actually  specified 
by  the  Legislature  in  s.  15. 

According  to  the  well-known  rule,  a  Statute  imposing  penalties  must  be 
construed  strictly ;  and  the  Assistant  Commissioner  was  therefore,  in  my  opini- 
on, right  in  refusing  to  impose  a  fine  in  this  present  case. 


iSSii 
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Kola 

Lalang, 

8  Cat.  214. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Pontifex  and  Mr,  Justice  Field, 

THE  EMPRESS  v,  SODDANUND  MAHANTY  and  othkrs.i 

Stamp  Act  (I,  of  i8yg)y  ss,  j/,  40 — Arbitration — Award — Evading  Payment  of   , 

Stamp-duty, 

Six  persons  acted  as  arbitrators  in  a  dispute  between  two  of  their  fellow- villagers,  and 
deliverea  their  award  in  writing.  Subsequently,  the  award  was  filed  in  evidence  by  one 
of  the  disputants  in  a  civil  suit  in  the  Court  of  the  Munsif  of  Cuttack,  who,  on  the  ground 
that  the  document  bore  no  stamp,  impounded  it,  and  forwarded  it  to  the  Collector,  who 
ordered  the  writer  to  be  prosecuted.  The  Deputy  Magistrate,  to  whonn  the  case  was  re- 
ferred, summoned  the  six  persons  who  had  acted  as  arbitrators,  and  fined  them  Rs.  25 
^ich.    On  a  reference  to  the  High  Court  by  the  District  Magistrate, — 

HM  that  the  conviction  was  illegal,  and  should  be  set  aside. 

HM  also  that  the  procedure  laid  down  in  s.  37  of  the  Stamp  k6t  must  be  strictly 
followed ;  and  that,  before  a  prosecution  can  be  instituted  under  s.  40,  the  Collector  is 
bound  to  form  an  opinion  as  to  whether  the  offence  was  committed  with  the  intention  of 
evading  payment  of  the  proper  duty. 

In  this  case  the  accused  were  six  persons  who  had  acted  as  arbitrators  in 
a  dispute  between  two  of  their  fellow-villagers  respecting  a  plot  of  land,  the  value 
of  which  was  not  ahove  Rs.  50.  .  One  of  the  disputants  having  afterwards  filed 

>  Criminal  Reference,  No.  218  of  1881,  from  the  order  made  by  R,  H,  Pawsey,  Esq., 
Kagistiate  of  Cuttack,  dated  the  12th  November  1881. 


1881. 
Dec,  14, 

8  Cal.  359. 
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i8Bti       the  award  In  the  Govt  of  the  Mimmf  of  Cuttack,  that  Judge  held  that  the  iftamp 

'  payable  was  Rs.  5,  which,  with  the  penahy,  amounted  in  all  to  Rs.  55.    Thk 

snm  not  having  been  paid,  the  Monsif,  on  the  20th  Jane  1881,  impoahded  the 

^  document,  and  sent  it  to  the  Collector,  who  ordered  a  crhninal  proseciitioa. 

SoDOAw^ND  The  Deputy  Magistrate,  to  whom  the  case  was  referred,  summoned  the  six 

MahawtV,    members  of  the  punchayet,  and  fined  them  Rs.  35  each.   The  case  was  referred 

80al.«59.    by  the  Magistrate  to  the  High  Court. 

The  judgments  of  the  Court  (Pontifex  and  Field,  JJ.)  were  ddivered  aa 
follows : — 

Field,  J. — In  this  case  six  persons  have  been  convicted  under  s.  61  of  ^bsb 
Indian  Stamp  Ad  (I.  of  1 874^)  under  the  following  circumstances :  These  six  per- 
sons were  members  of  a  punchayet,  who  decided  a  matter  relating  to  a  smiU 
piece  of  land,  acting  as  arbitrators,  or  umpires,  between  two  of  their  fellow- 
viliagert.  This  decition,  or  arbitration^  was  reduced  into  writing,  but  the  wrk* 
ing  was  not  stamped.  One  of  the  persons  at  whose  instance  it  was  made  having 
flvd^se^uently  resorted  to  the  Civil  Court,  this  written  award  was  filed  in  the  suit. 
This  paper  may  possibly  have  been  an  award  within  the  meaning  of  art.  lOy 
Bch.  i.  erf  the  Stamp  A6t ;  and,  as  it  had  not  been  stamped,  the  Munsif  before 
whom  it  was  filed  proceeded  to  impound  it ;  and  subsequently,  in  accordant* 
with  the  provisions  of  s.  35  of  the  Stamp  Ad,  he  forwarded  the  paper  to  the 
Collector.  The  Collector  upon  this  made  an  order  that  the  writer  of  the  doctt^ 
ment  be  sent  to  the  Deputy  Magistrate  for  trial  under  the  Criminal  Code.  Th* 
^Deputy  Magistrate  upon  this  summoned  the  six  persons  who  had  acted  as  arbi* 
trators,  and  imposed  upon  them  a  fine  of  Rs.  25  each,  making  a  total  of  Rs.  1 50. 

It  appears  to  us  that  this  conviction  is  illegal,  ohd  must  be  set  aside.  When 
the  Munsif  forwarded  the  award  to  the  Collector  under  the  provisions  of  s.  35  of 
the  Stamp  Ad,  the  course  which  the  Collector  ought  to  have  pursued  was  that 
laid  down  by  s.  37  of  the  Ad.  the  language  of  which  section  is  imperative  :  "He 
shall  adopt  the  following  procedure."  If  the  Collector  was  of  opinion  that  the 
instrument  was  chargeable  with  duty,  and  was  not  duly  stamped,  his  course  was 
to  require  the  payment  of  the  proper  duty,  or  the  amount  required  to  make  up 
the  same,  together  with  a  penalty  (see  d.  d  of  s.  37).  If  this  duty  and  penalty 
had  been  paid,  then,  according  to  the  provisions  of  s.  40,  such  payment  would 
not  have  been  a  bar  to  the  prosecution  of  any  person  who  appeared  to  hhive  com- 
mitted an  offence  against  the  stamp  law  m  respect  to  the  instrument  under  the 
proviso  to  s.  40 ;  a  criminal  prosecution  could  not  have  been  instituted  unless  it 
appeared  to  the  Col  lector  that  the  offence  was  committed  with  an  intention  of  evad- 
ing payment  of  the  proper  duty.  It  appears  to  us  to  be  clear  from  the  provisions 
referred  to  that  it  was  the  intention  of  the  Legislature  in  the  first  place  to  com- 
pel the  payment  of  the  stamp-duty  together  with  a  penalty.  By  the  payment  of 
the  stamp-duty,  the  revenue  would  be  protected  from  loss ;  and  the  exaction  of 
a  small  money-penalty  would  t>e  a  sufficient  punishment  in  the  large  majority  of 
cases  in  which  the  omission  to  stamp  at  all.  orstamp  duly,  arises  from  negligence, 
inadvertence,  or  ignorance  of  the  provisions  of  the  stamp  law.  The  severer  pro- 
ceeding of  a  criminal  prosecution  is  intended  for  those  cases  only  in  which  thete 
is  an  intention  to  evade  the  stamp  law ;  and,  before  a  criminal  prosecution  can  be 
instituted,  it  is  incumbent  upon  the  Collector  to  form  an  opinion  whether  it  ap- 
pears to  him  that  such  intention  existed.  Now,  in  the  present  case,  the  Collector 
did  not  adopt  the  procedure  provided  by  the  Ad.  He  did  not  call  upon  the  paittoa 
concerned  to  pay  the  stamp-duty  together  with  the  penalty  prescribed  by  cl.  d, 
s.  37.  Had  he  done  so,  there  is  no  reason  to  suppose  that  it  would  vot  have  been 
paia*  The  penalty  required  by  the  Munsif  was  apparentljr  higher  than  41  siMpdd 
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have  teqaired  a  smaller  sum,  ^nd  that  this  smaller  sum  would  have  been  paid  by  p^^^ 
the  parties  concerned.  Thus,  if  the  duty,  as  assessed  by  the  Collector,  together  Eftpaasft 
with  the  penalty,  had  been  paid,  a  crimmal  prosecution  could  not  have  been  in-  •• 

stituted,  unless  it  appeared  to  the  Collector  that  there  had  been  an  intention  of  Soddakohd 
evading  the  proper  duty.  It  is  quite  possible  that  the  Collector  might  have  been  MAMAwnr, 
satisfied  that  no  such  intention  existed,  and  that  the  exaction  of  the  stamp-duty  8  CiK  29^ 
and  the  stamp-penalty  may  have  appeared  to  him  a  suflScient  vindication  of  the 
interests  of  the  public  revenue.  We  may  observe  that,  as  the  arbitrators  did  not 
claim.any  benefit  under  the  award,  and  could  receive  no  advantage  from  the  non- 
payment of  the  stamp-duty,  it  is  not  easy  to  see  how  they  could  have  had  an  in- 
tention of  evading  the  stamp  law.  The  Stamp  Ad  is  a  fiscal  enactment,  and  must 
be  strictly  construed ;  and  before  any  person  can  be  punished  for  an  offence  re- 
lating to  the  stamp-revenue,  the  procedure  prescribed  by  the  Aft  must  be  strictly 
followed.  "If,"  said  Lord  Mansfield  in  Hartley  v.  Hooker,^  "a  new  offence  is 
created  by  Statute,  and  a  special  jurisdiction  out  of  the  course  of  the  common  law 
is  prescribed,  it  must  be  followed.  If  not  strictly  pursued,  all  is  a  nullity,  and 
coram  nonjudiceJ'  We  are,  therefore,  of  opinion  that,  as  the  cotu^e  of  procedure 
prescribed  by  the  Aft  was  not  followed  in  this  case,  the  prosecution  before  the 
Deputy  Magistrate  was  unwarranted,  and  the  conviction  is  bad  in  law.  We  re- 
verse the  conviction,  and  direct  that  the  fines,  if  paid,  be  refunded. 

FoNTiFEX,  J. — I  am  of  the  same  opinion. 


CRIMINAL  REFERENCE, 

Before  Mr,  Justice  Mitter  and  Mr,  Jnstice  Miulean. 

THE  EMPRESS  v,  SHASTI  CHURN  NAP1T.» 

Escape  from  Custody  while  being  taken  hrfore  aAiagistrate^''~Subsequent  Conviction  . 
for  such  Escape — Penal  Code  (A^  XLV,  of  1860)^  ss,  224,  22$, 

Ao  escape  from  custody  when  being  taken  before  a  Magistrate  for  the  purpose  of  being 
bound  over  to  be  of  good  behaviour  is  not  punishable  under  either  s.  224  or  s.  225  of  the 
Penal  Code. 

Oii£  Shasti  Chum  Napit  was  arrested  preliminary  to  beiagbipaglit  up  before 
a  Magistrate  for  the  purpose  of  being  bound  over  under  s.  505  of  the  Criminal 
Procedure  Code  to  be  of  good  behaviour.  Before  he  was  produced  before  the 
Magistrate  he  escaped  from  custody. 

He  was,  however,  re-arrested  and  tried  before  the  same  Magistrate  for  this 
escmpie,  and  was  sentenced  to  six  months'  rigorous  imprisonment  under  s.  244 
o{  the  Penal  Code. 

TUe  Magistrate  of  the  District  was  of  opinion  that  the  conviction  was  illegal, 
inasmuch  as  s.  224  was  not  applicable,  the  man  not  being  in  custody  for  '  an  of- 
fence ;'  and  that  s.  225  would  not  apply,  as  the  custody  was  only  prelimimiry  to 
asking  for  an  order  to  furnish  security.  He  therefore  refened  the  matter  to  the 
digh  Court. 


1S82. 
Feb.  28. 


SCal.  331. 


*  2  Cowper  52J. 

'  Criminal  Reference,  Nq.  29  of  1B62,  aad  I,.etter  No.  306,  from  the  order  of  H,  Mosley^ 
SMq,,  O^oating  Magistrate  of  Mural^edabiui*  dated  Berhampore,  the  24th  Pebroaiy  1882. 


Digitized  by 


Google 


392 


INDIAN  LA  W  REPORTS. 


138^. 


&i  PRESS 

V* 

'  Shasti 
Churn 
.  Napit, 
8  Cal.  331* 


The  opinion  of  the  Court  (Mitter  and  Maclean,  J  J.)  was  given  by 
MiTTER,  J. — ^The  conviction  seems  to  be  illegal.  Assuming  that  Shasti 
Napit  was  legally  arrested  under  s.  94  of  the  Criminal  Procedure  Code,  he  was 
not  lawfully  detained  in  custody  for  any  offence,  and  could  not  therefore  be 
punished  under  8.224  of  the  Penal  Code;  nor  could  he  have  been  punished 
under  s.  a 25 A,  as  he  had  not  failed  to  furnish  security  for  good  behaviour. 

The  conviction  must  be  set  aside,  and  the  warrant  for  his  imprisonment 
cancelled. 

Conviction  set  aside. 


18S2. 
Feb.  28. 


8  Cal.  393. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Mitter  and  Mr.  Justice  Maclean. 

In  .the  matter  of  the  Petition  of  TEACOTTA  SHEKDAR  and  others* 

.  TEACOTTA  SHEKDAR  and  others  r.  AMEER  MAJEE,  HAFIZ  PAI- 

KAR,  AND  OTHERS.l 

Transfer  of  Class  of  Cases  from  Subordinate  Magistraie'^Crtmtnal  Procedure 
Code  CAS  X.  of  1872),  s.  48 — Notice  to  the  Parties  before  the  Transfer  is  made. 

Before  a  Magfistrate  of  a  district  can  transfer  a  case  from  a  Court  subordinate  to  him  to 
any  other  Subordinate  Court,  notice  of  such  intended  transfer  should  be  served  upon  the 
parties,  so  as  to  enable  any  or  either  of  the  parties  to  come  forward  and  show  cause  why 
such  transfer  should  not  be  made. 

A  CRIMINAL  case  pending  in  the  Court  of  a  Deputy  Magistrate  was  trans- 
ferred to  the  Sub-divisional  Officer  by  an  order  of  the  Officiating  Magistrate  of 
the  District  under  s.  48  of  the  Criminal  Procedure  Code.  The  complainants  in 
the  case  applied  to  the  High  Court  to  have  the  order  of  transfer  set  aside,  on  the 
grounds  (i)  that  the  order  could  not  be  made  under  s.  48 ;  (ii)  that  it  should  not 
have  been  passed  without  notice  of  the  intended  transfer  first  having  been  given 
to  them ;  (iii)  that  the  Court  to  which  the  transfer  had  been  made  was  a  long 
distance  from  their  homes. 

Mr.  Mendies  for  the  petitioners. 

The  judgment  of  the  Court  (Mitter  and  Maclean,  JJ.)  was  delivered  by 

Mitter,  J. — ^The  petitioners  state  that  a  criminal  case,  in  which  the  peti- 
tioners were  complainants,  and  Ameer  Majee  and  others  were  defendants,  was 
pending  in  the  Deputy  Magistrate's  Court  of  Jungipore.  This  case  was  trans- 
ferred to  the  Sub-divisional  Officer  of  Lallbagh  by  an  order  of  the  Officiating  Ma- 
fistrate  of  the  District,  purporting  to  have  been  passed  under  s.  48  of  the  Criminal 
tocedure  Code.  The  petitioners  have  applied  to  this  Court  to  set  aside  the  order 
of  transfer,  on  the  grounds  (i)  that  it  is  not  warranted  by  s.  48 ;  0i)  that  it  should 
not  have  been  passed  without  any  notice  to  them,  they  being  entitled  to  be  heard 
in  the  matter ;  and  (iii)  that  it  would  be  extremely  inconvenient  to  them  to  at- 
tend the  Court  at  Lallbagh,  which  is  at  some  distance  from  their  homes. 

By  the  order  of  the  Officiating  Magistrate  referred  to  above,  he  directed 
that  "  all  criminal  cases  occurring  in  Chuckla  Ramchundrapur,  and  all  cases, 
if  there  be  any,  or  any  shall  arise  occurring  near  there  and  connected  with  the 

>  Criminal  Motion,  Na  p8  of  1882,  against  the  order  of  H.  Motley ^  Esq.,  Officiating 
Magistrate  of  Murshedabad,  dated  the  31st  December  t88i. 
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disputes  there  going  on,"  be  withdrawn  from  the  jurisdiction  of  the  Sub-divi- 
sional Officer  of  Jungipore,  and  be  tried  by  the  Sub -divisional  Officer  of  Lall- 
bagh. 

It  is  doubtful  whether  the  Officiating  Magistrate's  order  is  warranted  by 
s.  48 ;  but,  even  supposing  that  he  had  the  power  of  transferring  the  case  at  the 
stage  in  which  it  was  under  this  section,  he  is  clearly  in  error  in  exercising  this 
power  without  giving  the  plaintiffs  any  notice  or  giving  them  any  opportunity  to 
be  heard  in  the  matter ;  see  the  case  of  In  the  matter  ofjaffer  All}-  also  Umrao 
Singh  V.  Fakir  Chand^  The  order  of  the  Officiating  Magistrate  transferring 
this  case  is,  therefore,  quashed,  and  the  Sub-divisional  Officer  of  Jungipore  will 
now  proceed  to  dispose  of  it  in  accordance  with  the  law. 


1883. 


INTHS 
ICATTBR  or 

Tbacotta 
Shbkdar, 
8  Cal.  393* 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Pontifex  and  Mr,  Justice  Field, 

In  the  matter  of  the  Petition  of  GIRIDHARI  MONDUL  and  another. 

GIRIDHARI  MONDUL  v,  UCHIT  JHA.8 

Prosecution  for  False  Charfrc^Penal  Code  (Act  XLV,  of  i860),  s.  21 1-^^  ^*  Sanction 
to  Prosecute  **^^Crtminal  Procedure  Code  (Act  X,  of  18^2),  s,  468, 

A  M^strate  should  not  direct  a  prosecutor  to  be  put  upon  his  trial  under  s.  an  of 
the  Penal  Code  without  first  giving  him  an  opportunity  of  obtaining  a  judicial  enquiry  into 
the  charge  originally  preferred  by  him. 

The  sanction  to  prosecute,  contemplated  in  s.  468  of  the  Criminal  Procedure  Code, 
is  not  a  direction  to  prosecute,  but  is  a  permission  granted  to  a  private  person  to  exercise 
bis  own  unfettered  discretion  as  to  whether  he  will  take  proceedings  or  not. 

On  the  35th  May  1881,  a  complaint  was  made  by  one  Chumroo  Mondul 
to  a  Joint-Magistrate,  whilst  on  tour,  that  a  dacoity  had  taken  place  in  the  house 
of  his  brother,  Giridhari.  The  Joint-Magistrate  proceeded  to  the  spot  and  held 
a  preliminary  enquiry  in  his  executive  capacity  under  s.  115  of  the  Code  of 
Criminal  Procedure,  at  which  Chumroo  stated  that  he  recognized  one  Uchit 
Jba  and  others  amongst  the  dacoits.  On  the  28th  May,  the  Joint-Magistrate 
forwarded,  for  information,  to  the  District  Magistrate  and  Superintendent  of 
Police,  a  memorandum  of  his  proceedings.  On  the  same  day,  the  District  Ma- 
gistrate recorded  his  concurrence  in  the  proceedings  of  the  Joint-Magistrate ; 
but  no  final  orders  were  passed  on  the  case.  Subsequently,  one  Badhri  Dosadh 
was  suspected  of  being  implicated  in  the  dacoity,  and  Giridhari  Mondul  was  sent 
for  to  identify  certain  property  found  with  Badhri  Dosadh.  He,  however,  failed 
to  identify  the  property,  and  Badhri  was  discharged.  On  the  13th  July,  the 
District  Magistrate,  without  examining  either  the  complainant  or  his  witnesses, 
and  without  entering  into  any  judicial  enquiry  into  the  charge  of  dacoity  against 
Uchit  Jha,  passed  the  following  order :  '*  Uchit  Jha  to  bring  a  case  under  s. 
31 1  of  the  Penal  Code."  And  on  the  30th  August  1881,  the  Magistrate  directed 
the  District  Superintendent  of  Police  to  conduct  the  prosecution.  The  Monduls 
applied  to  the  High  Court  under  s.  297  of  the  Criminal  Procedure  Code  to  have 
the  order  of  the  13th  July  set  aside,  and  asked  for  an  order  that  the  dacoity- 

1  Criminal  Motion,  No.  30a  of  1877,  dated  the  a6th  February  1877. 
M.  L.  R.,  3  All.  749. 

'  Criminal  Motion,  No.  28  of  1881,  against  the  order  of  A,  Weekes,  Esq.,  Magistrate 
of  Pumeah,  dated  the  13th  July  1881. 

I.  L.  R.,  Cal.  50. 


i88i. 
\Dec.  7* 

8  Cal.  435* 


Digitized  by 


Google 


}94  INDIAN  LA  W  REPORTS. 

tflSi.       case  should  be  proceeded  with,  and  that  the  case  under  s.  a  1 1  against  them  might 
'  be  postponed  till  the  dacoity-case  had  been  disposed  of. 


Ill  TIlH 

HATTBK  o»  ^^'  ^^^^^^^  Baboo  A  nund  Gopal  Palit,  for  the  petitioners,  contended  that 

Pbtition  *^^  Court  had  no  right  to  pass  the  order  without  first  proceeding  with  the  charge 

against  Uchit  Jha ;  that  Giridhari  Mondul  had  not  mentioned  that  he  recognized 

^^u^^      Uchit  Jha  at  the  dacoity ;  and  that  Uchit  Jha  had  never  been  put  upon  his  trial 

AiONDO&»    Qj  gygjj  summoned  to  appear  in  Court. 

8  Cal.  435.  j^^  j^^y^^  j^^  ^j^^  q^^^^ 

The  judgment  of  the  Court  (Pontifex  and  Field,  JJ.)  was  delivered  by 
Field,  J. — ^The  facts  of  this  case  are  as  follows :  On  the  morning  of  the 
35th  May  last,  Mr.  Pratt,  the  Joint-Magistrate  of  Pumeah,  was  riding  along  in 
a  portion  of  the  district,  when  one  Chumroo  Mondul  came  to  him,  and  com- 
plained that  a  dacoity  had  been  committed  on  the  previous  night  in  the  house 
of  his  brother,  Giridhari  Mondul.    Mr.  Pratt  immediately  proceeded  to  the 
spot,  and  made,  what  we  must  assume  to  be,  a  preliminary  enquiry  under  the 
provisions  of  s.  115  of  the  Code  of  Criminal  Procedure,  or  what  is  commonly 
called  a  local  investigation,  conducted,  not  in  his  judicial  capacity  as  Joint-Ma- 
gistrate, but  in  his  administrative  or  executive  capacity  as  a  police-officer.    To 
this  conclusion  we  are  kd  by  several  facts.    In  the  first  place,  there  is  no  re- 
cord of  the  examination  of  witnesses  taken  down  in  the  manner  directed  by 
the  Code  of  Criminal  Procedure  foj:  proceedings  of  a  judicial  nature.    In  the 
second  place,  Mr.  Pratt  did  not  proceed  to  dispose  definitively  of  the  case  of 
dacoity ;  and  this  he  would  probably  have  done  if  he  had  been  acting  as  a  judi- 
cial officer.    In  the  third  place,  he  forwarded,  by  a  memorandum  of  the  28th 
May,  his  proceedings  to  the  Magistrate  and  the  District  Superintendent  of 
Police  for  information ;  and  this  is  only  consistent  with  the  supposition  that 
Mr.  Pratt  conceived  himself  to  be  acting  in  his  administrative  or  executive  capa- 
city, and  as  a  police-officer.     It  appears  that  the  local  enquiry  made  by  the 
Joint-Magistrate  extended  over  the  days  intervening  between  and  including 
the  25  th  and  28th  May.     On  the  28th  May,  Mr.  Pratt  recorded,  with  some 
care,  the  investigation  which  he  had  made,  and  the  conclusion  to  which  he  was 
led ;  and,  as  has  been  already  observed,  this  record  was  forwarded  to  the  Mi^- 
gistrate  of  the  district.    Upon  the  same  day,  Mr.  Weekes,  the  Magistrate,  re- 
corded certain  observations,  expressing  his  concurrence  generally  with  the  con- 
clusion at  which  the  Joint-Magistrate  had  arrived,  but  no  final  orders  were 
passed  upon  the  case.    It  would  then  appear  that,  in  the  course  of  some  other 
proceedings  held  before  the  police,  or  before  some  of  the  magisterial  authorities^ 
one  Badhri  Dosadh  made  certain  statements  as  to  having  taken  part  in  certain 
dacoities,  and  having  received,  and  being  in  possession  of,  certain  property 
taken  in  those  dacoities.    Giridhari  Mondul,  in  whose  house  the  dacoity  of  the 
25th  May  is  said  to  have  taken  place,  was  upon  this  sent  for,  together  with  cer- 
tain members  of  his  family,  and  they  were  examined  by  the  Joint-Magistrate 
on  the  13th  June.    These  witnesses  did  not,  however,  identify  any  of  fie  pro- 
perty produced  by  Badhri  Dosadh  as  property  taken  on  the  night  of  the  25th 
May.    The  Joint-Magistrate,  after  examining  Giridhari  Mondul  and  the  mem- 
bers of  his  family,  released  Badhri.  Dosadh  on  fifty  rupees  bail ;  and,  by  an 
order,  ddted  the  28th  June,  he  transferred  the  case  of  Badhri  Dosadh  to  the 
District  Magistrate  for  orders.    On  the  6th  July,  the  District  Magistrate,  Mr. 
Weekes,  took  up  the  case,  and  made  the  order  that  Badhri  Dosadh  be  released 
from  bail.    Meanwhile,  it  would  seem  that  no  judicial  proceedings  were  being 
token  upon  the  original  charge  of  dacoity  made  by  ChumroO  M<>n<Jul  (Q  the 
joint-Maglstrate  on  the  morning  of  the  25th  May,  and  no  &ial  orders  had  boen 
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passed  upon  the  report  of  the  preliminary  enquiry  submitted  by  the  Joint-Ma?-        tMi. 
gistrate,  Mr.  Pratt.  We  then  find  that,  on  the  13th  July,  the  District  Magistrate  ' 

took  up  this  case,  and  made  the  following  order :  **  Nunhoo  directed  to  bring  **  *** 
a  case  under  s.  211  of  the  Penal  Code."  Nunhoo  is  an  alias  for  one  Uchit  ■'atwrot 
Jha,  whose  name  had  been  given  by  Chumroo  Mondul  and  Giridhari  Mondul  ''"■  I^^ttoit 
as  that  of  a  person  recognized  by  his  voice  or  otherwise  at  the  time  of  the  dacoity.  ^  GiiwwiAMi 
There  is  nothing  on  the  papers  before  us  to  show  that  Uchit  Jha  was  arrested,  MomMit, 
or  that  any  enquiry  of  a  judicial  nature,  conducted  with  judicial  formalities,  tCal.  4^ 
was  ever  made  into  the  charge  of  dacoity  made  against  this  Uchit  Jha  and  cer- 
tain other  persons  who  had  been  mentioned  by  Chumroo  Mondul  and  his  bro- 
ther Giridhari  Mondul  as  persons  present  at  the  time  of  the  dacoity.  It  has 
been  repeatedly  pointed  out  by  this  Court  that  it  is  not  a  fair  course  towards  a 
prosecutor  to  direct  him  to  be  placed  upon  his  trial  under  s.  211  of  the  Penal 
Code  without  having  first  given  him  an  opportunity  of  having  a  judicial  enquiry 
into  the  charge  originally  preferred  by  him.  In  the  present  case,  it  is  clear 
that  Chumroo  Mondul  and  his  brother  Giridhari  had  no  opportunity  of  produc- 
ing witnesses  and  establishing  before  an  officer  acting  in  a  magisterial  capacity 
the  charge  of  dacoity  which  had  originally  been  made  on  the  morning  of  the 
25th  May.  We  think  that,  under  these  circumstances,  if  the  order  of  the  13th 
July,  which  has  been  already  quoted,  was  intended  as  a  sanction  under  s.  468 
of  the  Code  of  Criminal  Procedure,  it  was  made  without  proper  discretion,  and 
in  opposition  to  what  has  been  repeatedly  laid  down  by  this  Court  as  the  propet 
course  to  be  pursued  in  these  matters.  But,  upon  a  full  consideration  of  the 
case,  it  appears  to  us  that  this  order  cannot  properly  be  considered  as  a  sanc- 
tion within  the  meaning  of  s.  468.  There  tiad  been  no  judicial  proceeding, 
and  the  offence,  if  any,  committed  under  s.  2 1 1  was  not  committed  before  or 
against  a  Court.  It  has  been  decided  that,  in  the  case  of  a  complaint  made  to 
the  police,  the  sanction  required  by  s.  468  is  not  necessary.  It  is  [further  to  be 
observed  that,  if  this  order  of  the  13th  July  was  intended  as  a  sanction  under 
8.  468,  it  is  expressed  in  an  improper  manner :  ''  Nunhoo  directed  to  bring  a 
case  under  s.  2 1 1 ."  In  the  mof  ussil  the  effed  of  such  a  direction  upon  a  person  in 
complainant's  position  of  life  would  be,  that  he  would  feel  himself  constrained  to 
carry  out  the  directioh  so  conveyed  to  him  by  the  Chief  Magistrate  of  the  Distrift. 
The  sanction  contemplated  by  s.  468  is  something  very  different  from  this,  in- 
asmuch as  it  leaves  a  private  prosecutor  free  to  exercise  his  own  unfettered  dis- 
cretion as  to  whether  he  will  proceed  or  not.  We  find  a  further  order,  dated  the 
30th  August,  in  which  the  Magistrate  instructs  the  Distrift  Superintendent  of 
Police  to  dirc^  the  prosecution.  We  cannot  suppose  that  the  Distrift  Magistrate 
hitended  to  assume  in  this  case  the  functions  of  a  public  prosecutor,  or  that  the 
prosecution  under  s.  211  was  intended  to  be  inaugurated  and  conducted  as  a 
prosecution  on  behalf  of  Government.  This  being  so,  we  are  of  opinion  that 
this  further  order  that  the  Distri6t  Superintendent  should  dired  the  prosecution 
was  calculated  to  prejudice  still  further  the  accused  persons  against  whom 
Nunhoo  was  directed  to  bring  a  charge  under  s.  21 1.  The  proceedings  in  the 
dacotty-case  not  being  proceedings  before  a  Court,  no  sanction  under  s.a6lJ 
was  requisite ;  and  regarding  these  proceedings,  as  proceedings  merely  before 
a  police-ofl^er,  we  think  that  the  order  of  the  Magistrate  directing  Nunhoo  to 
institute  a  case  under  s.  21 1,  and  the  further  order  directing  the  Distrift  Super- 
intendent of  Police  to  take  charge  of  that  prosecution,  were  made  without  juris- 
diction, and  must  be  set  aside.  We  have  been  asked  further  to  direft  that  th6 
private  prosecution  instituted  by  Uchit  Jha  should  determine,  or,  at  least,  that 
the  proceedings  taken  upon  that  prosecution  should  be  stayed  until  there  has 
been  a  judicial  enquiry  into  the  charge  of  dacoity.    We  think  that  we  have  not 
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1881.       jurisdiction  to  make  an  order  to  this  effeft ;  and  that,  if  Uchit  Jha  is  disposed, 

"~— -""  at  his  own  instance,  to  proceed  with  the  charge  under  s.  21 1  of  the  Penal  Code, 

IN  THE      ^g  cannot  interfere  to  prevent  him.    At  the  same  time  we  think  it  proper  to 

MATTER  OP   observe  that,  if  Chumroo  Mondul  and  Giridhari  Mondul  desire  that  the  origi- 

THB  Petition  j^^\  charge  of  dacoity  should  be  judicially  enquired  into,  it  is  not  competent  to 

OF  Giridhari  the  Distrid  Magistrate  to  refuse  a  judicial  enquiry  into  that  charge  as  originally 

Mondul,    made  on  the  morning  of  the  25th  May. 

8  Cal.  435.  Order  set  aside. 


APPELLATE  CRIMINAL. 
Be/ore  Mr,  Justice  Morris  and  Mr.  Justice  O'Kinealy. 
«M3.  In  the  matter  of  SREENATH  KUR. 

THE  EMPRESS  v,  SREENATH  KUR.1 


Feb.  7. 


8Cal*4So. 


Penal  Code  (A3  XLV.  of  i860),  ss,  i6y,  466,  4fi'^Code  of  Criminal  Procedure 
(Aa  X.  of  J872J,  ss.  445,  446,  4S3^eparate  Trials-^Offences  of  the  same 
kind'^Amendment  of  Charge, 

The  prisoner  was  committed  for  trial  on  fifty-five  charges,  including  three  char|^ 
under  ss.  167,  466,  and  471  of  the  Penal  Code.  At  the  trial  before  the  District  Judge 
sitting  with  assessors,  the  Court  informed  the  prisoner  that  the  trial  would  be  confined  to 
the  three  charges  last  mentioned.  The  prisoner  was  convicted  on  these,  but  the  Court 
allowed  evidence  to  be  adduced  by  the  prosecution  on  all  the  remaining  charges,  and  in 
respect  of  these  the  prisoner  was  acquitted.    On  appeal  to  the  High  Court, — 

Held  that  the  District  Judge  should  have  exercised  the  powers  conferred  on  him  by 
ss.  445  and  446  of  the  Code  of  Criminal  Procedure,  and  then  have  proceeded  to  hold  sepa- 
rate triab ;  that  he  should  not  have  tried  together  the  charges  under  ss.  167  and  466  of  the 
Penal  Code,  as  the  offences  were  not  of  the  same  kind  within  the  meaning  of  s.  453  of  the 
Code  of  Criminal  Procedure ;  but  the  convictions  on  these  charges  were  upheld,  as  it  did 
not  appear  that  the  prisoner  had  been  prejudiced  by  the  mode  of  trial  adopted. 

In  this  case  the  prisoner,  who  had  been  committed  for  trial  on  fifty-five 
charges,  was  convicted  of  two  offences  under  s.  167  of  the  Penal  Code,  and 
also  under  ss.  466  and  471,  which  he  is  said  to  have  committed  while  account- 
ant of  the  Judge's  Court  of  Mymensingh.  The  first  conviction  related  to  a 
cheque  for  Ks.  405-9-6  of  money  on  deposit  in  Court,  drawn  in  favour  of  one 
Kisto  Kant  Ghose,  as  agent  for  Deno  Nath  Roy.  As  accountant,  the  prisoner 
had  charge  of  all  the  books  and  papers  connected  with  his  department.  He- 
was  bound  to  see,  among  other  things,  that  the  deposit  registers  were  properly 
kept  up,  and,  as  a  fad,  most  of  the  entries  in  these  registers  were  in  his  hand- 
writing. In  connection  with  re-payments,  his  duties  were  as  follows  :  On  re- 
ceipt of  the  local  Court's  application,  usually  made  by  rubokari,  he  verified  the 
item  by  looking  at  his  register,  and  made  out  a  letter  to  the  AccounUnt-General, 
asking  him  to  sanction  the  re-payment's.  When  this  officer's  sanction  was  accord- 
ed, the  prisoner  referred  to  the  rubokari  to  find  the  name  of  the  payee.  He  then 
filled  up  the  cheque,  entered  the  payee's  name  in  it,  and,  having  obtained  the 
Judge's  signature,  delivered  the  documents  to  the  person  entitled  to  receive  pay- 
ment. All  matters  connected  with  these  re-payments  were  under  the  immediate 
control  of  the  prisoner,  were  disposed  of  by  him  alone,  and  no  other  officer  of  the 
Court  ever  filled  up  the  cheques,  or  presented  them  for  signature  to  the  Judge. 

^  Criminil  Appeal,  No.  695  of  1 881,  a«unst  the  order  of  R,  F.  Rampini,  Esq,,  Offi- 
ciating Sessions  Judge  of  Dacca  and  Joint  Sessions  Judge  of  Mymensingh,  dated  the  3rd 
October  1881. 
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The  charge  against  the  prisoner  in  connection  with  the  cheque  was»  diat,  with 
intent  to  injure,  he  framed  this  cheque  in  a  manner  which  he  knew  to  be  in-  - 
correct.  Tne  real  payee's  name  was  Koonja  Kishore  Laha,  nephew  of  Maka- 
dassy,  and  instead  of  his  name,  the  name  of  Kisto  Kant  Ghose,  on  behalf  of 
Deno  Nath  Roy,  was  entered  in  the  cheque.  Looking  to  the  fact  that  the  pri- 
soner always,  as  part  of  his  duty,  filled  up  the  cheques — that  the  entry  contain- 
ing the  wrong  payee's  name  was  proved  to  be  in  his  handwriting — that  Kisto 
Kant  Ghose  was  a  poor  man,  a  mukhtar's  mohurir,  related  to  the  prisoner,  and 
living  with  him — and  that  the  proceeds  of  this  cheque  were  traced  to  the  joint- 
possessions  of  the  peon  and  the  prisoner,  the  High  Court  thought  that  there 
could  not  be  any  possible  doubt  of  the  prisoner  having  committed  the  offence 
of  which  he  had  been  found  guilty  by  the  Court  of  Session. 

Intimately  connected  with  this  portion  of  the  case,  were  the  charges  laid 
against  the  prisoner  in  regard  to  a  document,  which  purported  to  be  a  certified 
copy  of  a  rubokari,  dated  the  8th  of  March  1880,  requesting  the  District  Judge 
to  obtain  sanction  for  the  payment  of  a  lapsed  deposit.  That  this  rubokari  had 
been  tampered  with,  the  original  schedule  erased,  and  a  new  schedule  entered, 
was  not  seriously  denied :  indeed,  the  marks  of  the  erasure  were  plainly  visible. 
But  it  was  urged  before  the  High  Court  that  there  was  not  sufficient  evidence 
to  bring  the  act  home  to  the  accused.  But  the  writing  in  the  schedule  was 
sworn  to  be  similar  to  that  of  the  prisoner,  the  document  was  received  fiom 
him,  and  the  false  entry  was  made  only  for  the  purpose  of  supporting  the  scheme 
for  obtaining  the  money  drawn  by  the  cheque.  The  High  Court  thought  this 
evidence  sufficient  to  convict  the  prisoner  of  having  forged  the  document ;  but, 
as  there  was  nothing  to  show  he  ever  used  it,  their  Lordships  considered  that 
the  conviction  under  s.  471  of  the  Penal  Code  should  be  set  aside.  The  last 
charge  was  based  on  a  second  cheque.  It  was  similar  to  that  laid  on  the  cheque 
previously  mentioned.  The  documents  were  of  the  same  kind,  and  the  evi- 
dence in  support  of  both  charges  was  almost  identical.  The  High  Court  was 
of  opinion  that  the  prisoner  had  been  properly  convicted  on  this  charge  also. 

Mr.  A.  M.  Bose  (with  him  Baboo  Kally  Churn  Banerjee),  who  appeared 
for  the  prisoner,  argued  that  the  prisoner  had  been  prejudiced  by  the  mode  of 
trial  adopted  in  the  Sessions  Court ;  that  he  had  been  tried  upon  charges  under 
ss.  167,  466,  and  471  of  the  Penal  Code,  which  were  not  in  respect  of  offences 
of  Hie  same  kind  (s.  453,  Code  of  Criminal  Procedure,  illus.);  and  that  the 
Judge  should  have  ordered  the  Government  Pleader  to  select  any  items  he 
wished,  and  amend  his  charge  under  ss.  445  and  446  of  the  Code  of  Criminal 
Procedure. 

The  Advocate-General  (Mr.  G.  C  Paul),  who  appeared  for  the  Crown, 
said  there  had  not  been  any  irregularity  committed,  as  the  charges  were  of  the 
same  kind ;  and  that,  even  if  there  had  been,  the  prisoner  had  clearly  not  been 
prejudiced — s.  167  of  the  Evidence  Act. 

Cur.  ad.  vuli. 

The  judgment  of  the  Court  (Morris  and  O'Kinealy,  JJ.)  was  delivered  by 
O'KiNKALT,  J.  (who,  having  stated  the  facts  of  the  case,  the  charges  brought 
against  the  prisoner,  and  the  decision  of  himself  and  Morris,  J.,  on  the  merits, 
as  above  set  out,  continued). — ^We  have  had  some  trouble  in  dealing  with  this 
case,  owing  to  the  manner  in  which  it  has  been  tried  by  the  lower  Court.  On 
the  preliminary  inquiry  before  the  Deputy  Magistrate,  the  proceedings  were 
alkmed  to  cover  a  very  large  number  bf  transactions.    The  prisoner  was  com- 
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mitted  for  trial  on  fifty-five  charges,  and  wUh  other  persons  who  were  accuaad 
-  of  having  more  or  less  assisted  him  in  obtaining  money  from  the  Government 
treasury.  These  irregularities  were  perceived  by  the  Sessions  Judge ;  but,  instead 
of  exercising  the  powers  conferred  on  him  by  ss.  445  and  446  of  the  Code  <^ 
Criminal  Procedure,  and  then  proceeding  to  hold  separate  trials,  he  adopted 
the  somewhat  unusual  course  of  informing  the  prisoner  that  he  would  acquit 
bim  of  all  the  charges  except  those  already  mentioned,  and  that  to  these  the 
trial  would  be  confined.  Having  come  to  that  determination,  he  failed,  un- 
fortunately, to  ad  up  to  his  own  convictions ;  and,  under  the  excuse  of  giving 
Government  an  opportunity  of  appealing,  if  necessary,  against  the  acquittals  <» 
the  other  charges,  he  allowed  evidence  in  regard  to  them  to  be  adduced  by  the 
prosecution.  On  the  other  hand,  it  must  be  admitted  that  the  Judge  recorded 
the  evidence  bearing  on  the  selected  charges  in  a  compact  and  succinct  form, 
and  It  was  in  respect  of  them,  and  of  them  only,  that  the  prisoner  was  examined, 
and  called  upon  to  give  any  explanation.  The  selection,  too,  of  these  particular 
charges^  seems  to  have  been  the  best  that  could  have  been  made  in  favour  of  th^ 
prisoner.  Both  the  cheques  referred  to  transactions  of  the  same  date ;  so  that  this 
circumstance  greatly  facilitated  the  defence  of  the  prisoner,  where  so  much— - 
indeed,  we  may  say,  his  innocence  or  guilt — ^turned  upon  the  state  of  his  accounts. 
Moreover,  the  charges  were  confined  to  acts  arising  out  of  two,  and  only  two,  trans- 
actions of  a  similar  kind,  in  which  the  prisoner  succeeded  In  dishonestly  and 
fraudulently  obtaining  Govemmentmoney  by  means  of  false  documents,  and  had 
he  been  tried  at  one  trial,  as  he  should  have  been,  for  obtaining  the  money,  dien 
all  the  evidence  In  connection  with  the  present  charges  would  have  been  proper- 
ly admitted  against  him. 

In  this  Court  it  has  been  contended,  on  behalf  of  the  prisoner,  that  he  should 
have  been  tried  separately  for  offences  under  ss.  167  and  466  of  the  Penal  Co<te» 
aad  that  he  was  prejudiced  by  the  irregular  manner  In  which  the  trial  was  held 
in  the  lower  Court.  In  reply,  the  Advocate-General  asserted  that  the  charges 
under  ss.  167  and  466  were  of  the  same  kind,  and,  even  If  this  were  not  so,  still 
the  prisoner  had  not  shown  how,  or  in  what  manner,  he  had  been  prejudiced  by 
the  Irregularities  which  had  occurred  at  the  trial. 

We  are  of  qj>lnton  that  offences  under  ss.  167  and  466  are  not  (rf  the  san^ 
kind  as  defined  in  s.  4S3  of  the  Code  of  Criminal  Procedure.  There  are  several 
points  in  which  they  differ.  They  are  not  even  In  the  same  chapter  of  the  Code. 
S.  167  requires  that  the  accused  should  be  a  public  servant,  but  not  that  he  should 
be  actus^ed  by  any  dishonest  or  fraudulent  intention ;  while  s.  466  requires  the 
latter,  but  not  the  former.  The  offences  seem  to  us,  therefore,  to  be  dlfferea^ 
and  not  of  the  same  kind,  although  the  same  individual  may  possibly  commit 
both  in  thci  same  transaction.  But  we  are  also  of  opinion  that  nothing  has  been 
brought  to  our  notice  which  would  support  the  contention  that  the  prisoner  had 
been  prejudiced  in  his  defence  by  the  proceedings  in  the  lower  Court.  As  w* 
have  already  stated,  the  selection  of  the  charges  to  be  tried  was  made  In  the  In- 
terest of  the  prisoner,  and  the  transactions  out  of  which  they  arose  are  of  the  same 
state  and  kind,  and  only  two  in  number.  Moreover,  no  objection  of  this  kind 
was  pressed  on  the  lower  Court.  We,  therefore,  confirm  the  convictions  of  the 
prisoner,  except  as  to  that  for  using  a  forged  document,  which  we  set  aside.  The 
sentences  will  stand,  but  instead  of  the  third  sentence  being  entered  up  on  the 
two  convictions — viz,y  under  ss.  466  and  471  of  the  Penal  Code — it  will  be  enter*- 
cd  up  on  s.  466  of  the  Penal  Code  only. 

CmmcHQmy  exupi  thai  und$r  s.  4Jif  uphtld. 
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CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Cunningham  and  Mr,  Juttic%  TotitnUam^ 

EMPRESS  V,  TEGHA  SINGH.i  i38a. 

Mar,  7, 
Arms^  A^  (XL  of  i8y8),  s,  ig,  cl,f,  and  ss,  2^,  jo-^Artns  in  a  Temple-^Conn  .    '■ 

fiscaiion  of  Arms  used  for  purposes  of  Worshtp-^Inspector  specially  empower*     3  Cil*  473. 
ed — License  to  possess  Arms — Criminal  Procedure  Code  (A&  X*  of  lo^^J,  s» 
^yg,  and  sch,  iv, — '*  Offences  against  other  Laws.** 

A  collection  of  fire-arms,  consisting  of  four  small  camions,  four  pistols,  and  thirtj-OM 
i^oaskets,  had  been  kept  as  objects  of  worship  in  a  Sikh  temple  in  Patna  for  upwards  of  two 
centuries.  The  Mohunt  of  the  temple  neglected  to  take  out  a  license  in  respect  of  these  arm^ 
under  A  A  aI.  of  1878.  A  police-inspector,  who  was  appointed  to  see  that  the  provisions 
of  the  latter  Aft  were  obeyed,  searched  the  temple  on  information  received,  and,  having 
found  the  anus,  prosecuted  the  person  who  had  charge  of  the  temple.  The  latter  was  coal 
noted  hj  the  Deput^r  Magistrate  of  Patna  under  s.  19,  cl.  /,  of  A^  XI.  of  1878,  and  sen* 
teaoed  to  pay  a  fine  of  Rs.  $0,  or  to  be  rigorously  imprisoned  for  two  months.  The  Deputy 
Magistrate  also  ordered  the  anps  to  be  confiscated,  and  directed  that  their  value  and  the  fine 
should  be  divided  between  the  informer  and  the  police-inspector.  On  ^  re£erencf  f roni  tb^ 
Sessions  Judge  of  Patna — 

Heldj^ith  reference  to  Aft  X.  of  1872,  s.  579,  and  the  last  heading  to  sch.  iv.  of  the 
sane  Aft,  and  to  s.  19,  cl^  A  of  Aft  XI.  of  1878,  that  the  proceedings  of  the  police-in- 
spector and  the  conviction  ot  the  accused  were  not  illegal. 

There  is  nothing  in  the  Arms'  Aft  to  exempt  the  custodians  of  a  temple  from  comply* 
ing  with  the  requirements  of  the  Arms'  Aft,  either  by  taking  out  a  license,  or  obtaining  ex- 
emption under  s.  27. 

S.  25  of  the  Arms*  Aft  appears  to  refer  to  cases  in  which  the  Magistrate  considers  that 
atms,  whether  under  a  license  or  not,  are  possessed  for  an  illegal  purpose,  or  m^der  circum- 
stances such  as  to  endanger  the  public  peace. 

S.  30  of  the  Arms'  Aft  appears  to  contemplate  the  presence  of  some  spedaUy  emppwer- 
ed  officer  besides  the  officer  conducting  the  search. 

This  was  a  refereoce  under  s.  296  of  the  Code  pf  Criminal  ProcedurQ  fxQV^         ^ 
the  Sessions  Judge  of  Patna.    The  terms  of  the  reference  are  s^s  follows  :-** 

There  is,  in  the  city  of  Patna,  a  famous  Sikh  temple,  called  the  Har  Mandir. 
It  Is  said  to  be  built  on  the  site  of  the  birthplace  of  Guru  Govind  Singh,  and  his 
enuUe,  and  a  book  bearing  his  signature,  are  preserved  in  it.  The  latter  was  the 
subject  of  a  law-suit,  which  is  reported  in  the  number  of  the  Indian  Law  Reports 
for  the  current  month,  p.  767.^  In  the  temple  there  were  some  old  fire-arms, 
one  or  two  of  which  might,  perhaps,  come  within  the  definition  of  cannon.  The 
poiice-inspectiM'  describes  them  as  *'  four  little  cannons."  There  were  also  four 
jiogals,  four  pistols,  and  thirty'-one  guns  (muskets).  These  weapons  had  been 
in  the  temple  for  about  two  centuries,  and  this  fact  alone  shows  that  they  could 
not  be  of  much  use  in  warfare.  They  are  kept  in  the  temple,  as  the  Deputy  Ma- 
gistrate admits,  as  objects  of  worship.  There  is  a  police-inspector  appointed  to 
see  that  the  Aft  is  obeyed,  and  some  one  told  him  that  there  were  unlicensed 
fire-arms  in  the  temple.  He  made  a  search  and  found  them,  and  sent  up  the 
man  who  was,  fn  the  absence  of  the  Mohunt,  in  charge  of  the  temple.  The  De- 
puty Magistrate  convicted  him  under  s.  14  (more  correctly  s.  19,  cl./j  pf  the  Aft, 
and  sentenced  him  to  pay  Rs.  50  fine,  or  to  be  rigorously  imprisoned  for  two 
niontbs.    He  also  ordered  that  the  fire-arms  should  be  confiscated,  and  that  their 

>  Criminal  Reference,  No.  240  d  1^1,  and  Letter  No.  549,  from  the  order  made  by 
ML  Beverid^e,  Esq.,  Sessions  judge  of  Patna,  dated  the  i^th  December  1861. 
*  Dhurrum  Singh  v.  /Tf^f^  Si»gh,  I.  U  R*,  7  Clkl  7^7' 
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1883.       value  and  also  the  fine  should  be  divided  between  the  Inspector  and  the  in- 
'  former.  It  appears  to  me  that  the  Deputy  Magistrate's  proceedings  are  illegal 
for  the  following  reasons : — 

(i.) — ^The  onlj  witness  examined  was  the  police-inspector,  Digam  Lai,  bat 
his  evidence  was  inadmissible,  as  he  had  no  right  to  search  the  temple.  He  is 
appointed  under  the  Ad,  but  that  does  not  empower  him  to  search  houses  with- 
out a  Magistrate's  warrant.  He  had  no  warrant  from  a  Magistrate  under  s.  25, 
nor  could  he  have  got  one  without  the  Magistrate's  having  reason  to  believe,  not 
only  that  there  were  weapons,  but  also  that  they  were  in  the  temple  for  an  unlawful 
purpose.  S.  30,  under  which  the  Inspector  presumably  acted,  only  refers  to  the 
Code  of  Criminal  Procedure,  and  gives  no  authority  to  the  police  to  search  in 
non-cognizable  cases.  Now,  the  mere  possession  of  arms  is  a  non-cognizable  of- 
fence, though  the  going  armed  may,  under  s.  13,  be  cognizable,  that  is,  the  police 
may  arrest  a  person  so  doing  without  a  warrant,  and  disarm  him.  S.  17,  cl.  d, 
has  also  no  application  to  the  present  case,  nor  can  I  find  any  other  section  or 
rule  which  empowers  the  police  to  make  a  search  without  a  Magistrate's  warrant. 
If  Digam  Lai's  proceedings  were  illegal,  his  evidence  should,  I  think,  be  reject- 
ed, and  then  there  is  no  evidence,  except  Tegha  Singh's  statement,  and  he  does 
not  say  that  the  weapons  are  cannons. 

(2.) — ^The  man  who  has  been  convicted  is  the  temporary  manager  of  the 
temple.  He  has  not  been  charged  with  being  in  possession  of  the  weapons,  but 
with  having  them  under  his  control.  This  probably  is  not  correct,  for  it  is  not 
likely  that  he  has  power  to  remove  them,  or  otherwise  dispose  of  them.  He  is 
only  ex-ofldcer  in  charge  of  them,  and  it  is  perhaps  doubtful  if  he  can  be  person- 
ally fined  and  be  sent  to  jail  in  default.  It  is  perhaps  only  the  property  of  the 
temple  which  can  be  attached  in  realization  of  the  fine. 

(3.) — ^I  doubt  if  the  Ad  applies  to  temples.  Its  language  is  wide  enough  to 
include  them ;  but  it  might,  I  think,  be  argued  that  its  provisions  must  be  held 
to  be  controlled  by,  what  I  presume,  is  the  higher  authority  of  the  Queen's  Pro- 
clamation of  1858.  That  document  declared  that  no  one  should  be  molested  or 
disquieted  by  reason  of  his  religious  faith  or  observances  and  strictly  charged  all 
in  authority  under  the  Queen  to  abstain  from  interference  with  the  religious  be- 
lief or  worship  of  any  of  her  subjects.  Admittedly,  the  fire-arms  are  in  the  temple 
as  objects  of  worship,  and  have  been  so  for  many  years,  and  it  certainly  is  an  in- 
terference with  the  Sikh  religion  to  insist  on  their  being  licensed,  and  to  order 
their  confiscation.  The  Deputy  Magistrate  says  that  the  Mohunt  should  have 
taken  out  a  license  for  the  weapons,  and  it  would  have  been  better  for  himself 
if  he  had  done  so,  but,  if  the  weapons  are  really  cannons,  no  Magistrate,  and  not 
even  the  Local  Government,  could  have  given  him  a  license. 

Finally. — ^Even  if  the  Magistrate's  proceedings  are  not  illegal,  his  order 
should,  I  think,  be  set  aside,  on  the  ground  that  the  punishment  is  too  severe. 
A  nominal  fine  was  all  that  should  have  been  inflicted. 

No  one  appeared  on  the  reference. 

The  judgment  of  the  Court  (Cunningham  and  Tottenham,  JJ.)  was  deli- 
vered by 

Cunningham,  J. — With  reference  to  s.  579  of  the  Criminal  Procedure  Code, 
and  the  concluding  heading  of  the  fourth  schedule  (''  offences  against  other 
laws"),  and  s.  19,  cl.  /,  of  the  Arms'  Act,  XI.  of  1878,  we  are  not  satisfied 
that  there  has  been  any  illegality  in  the  proceedings,  either  of  the  police-in- 
spector in  this  case,  or  in  the  conviction  of  the  accused. 
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S.  25  of  the  Arms'  Act  appears  to  refer  to  cases  in  which  the  Magistrate  i88a« 
considers  that  arms,  whether  under  a  license  or  not,  are  possessed  "  for  an  il- 

legal  purpose,"  or,  under  circumstances  such  as  to  endanger  the  publip  peace,  ='^pR??s 

neither  of  which  conditions  is  suggested  as  existing  here.    It  is  not  clear  from  *'• 

the  Sessions  Judge's  reference  whether  the  police  inspector  was  specially  em-  Tfo»a 

powered  under  s.  30.    That  section  appears  to  contemplate  the  presence  of  Singh, 

some  specially  empowered  officer  besides  the  officer  conducting  the  search.  8  Cal.  473. 

There  is  nothing  in  the  Ad  to  exempt  the  custodians  of  the  temple  from 
complying  with  the  requirements  of  the  Ad,  either  by  taking  out  a  license,  or 
obtaining  exemption  under  s.  27. 

On  the  other  hand,  they  may  well  have  imagined  that  the  Ad  did  nd 
^tend  to  weapons  which  were  objects  of  interest,  or  worship,  rather  than '  arms ' 
HI  the  proper  sense  of  the  word. 

We  set  aside  so  much  of  the  Deputy  Magistrate's  order  as  refers  to  the 
division  of  the  value  of  the  fire-arms  and  the  fine  imposed  between  the  informer 
and  the  inspector,  and  we  dired  that  the  case  be  submitted  for  suc)i  orders  as 
(he  Government  of  Bengal  may  be  pleased  to  pass. 


Mar.  10. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Mitter  and  Mr,  Justice  Maclean, 

In  the  matter  of  the  Petition  of  AMERUDDIN. 

AMERUDDIN  ».  FARID  SARKAR  and  another.* 

Committal  on  two  Separate  Charges-^Trial  as  for  one  Offence^-Criminal  Procedure  *  ^  * 

Code  (A3  X,  of  i8^2j,  5.  4^4'^eparate  Trial, 

Where  persons  are  charged  with  riotinfif  and  also  with  causing  hurt,  although  they 
may  be  tried  as  for  one  offence  under  s.  454  ofthe  Criminal  Procedure  Code,  it  is  not  illegal 
to  try  them  for  both  offences  separately. 

Farid  Sarkar,  ah  Sarkar,  and  Nizamdi,  were  charged  with  the  offence 
of  rioting  by  entering  forcibly  into  a  cutcherrv  ;  the  case  was  tried  in  a  regular 
manner^  the  evidence  being  recorded  in  full.  Farid  Sarkar  and  Ali  Sarkar 
were  also  charged  by  one  Ameruddin,  a  peon,  with  having  caused  him  hurt  at  '        ., 

the  time  of  the  riot.    This  latter  case  was  tried  summarily  under  s.  227  of  the 
Criminal  Procedure  Code. 

The  Magistrate  recorded  but  one  judgment  in  both  cases,  and  sentenced 
the  accused  in  the  first  case  to  two  months'  rigorous  imprisonment  under  s.  147 
of  the  Penal  Code  ;  and  the  accused  in  the  second  case  to  a  fine  of  Rs.  go  under 
s.  323  of  the  Penal  Code. 

The  prisoners  in  the  rioting  case  appealed  to  the  Sessions  Judge,  and  the 
accused  who  had  been  fined  applied,  on  motion  to  the  Sessions  Judge,  to  have 
the  finding  and  sentence  set  aside. 

The  Sessions  Judge  held  that,  under  s.  454  of  the  Criminal  Procedure 
Code,  there  should  have  been  but  one  trial,  and,  himself  treating  the  whole 
matter  together,  reversed  the  convictions. 

*  Criminal  Motion,  No.  323  of  1881,  against  the  order  of  T,  M.  Kirkwood,  Esq,,  Ses- 
sions Judge  of  Mjrmensingh,  dated  the  i6th  September  1881. 

I.  L.  R.i  Cal.  51. 
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1882.  Ameraddin  applied  to  the  High  Court  to  have  the  order  of  the  Sessions 

""—"""""  Judge  set  aside. 

In  the  "o    t_  r>  A^f  T* 

icATTRR  OF  Baboo  Bama  Churn  Banerjee  for  the  petitioner. 

THB  Petition  Baboo  Bykunt  Nath  Doss  for  the  accused  persons. 

OF  Ambr.  The  judgment  of  the  Court  (Mitter  and  Maclean,  J  J.)  was  delivered  by 

^^^  Mitter,  J.— Farid  Sarkar  and  Ali  Sarkar  and  others  were  charged  with 

8  cai.  481.  ^jj^  offence  of  rioting  by  entering  forcibly  into  a  zemindar's  cutcherry.  Against 
the  first  two  there  was  a  separate  complaint  by  one  Ameruddin,  a  peon  in  that 
cutcherry,  of  having  caused  hurt  to  him  in  the  course  of  the  rioting,  which 
formed  the  subject-matter  of  the  first-mentioned  case.  The  Magistrate  con- 
victed the  accused  persons  in  both  cases.  He  recorded  one  judgment,  in 
which  he  says  that  he  tried  the  riot-case  regularly,  and  the  hurt-case  summa- 
rily. The  punishment  awarded  in  the  latter  case  was  a  fine  of  Rs.  50  each. 
B(ih  cases  went  before  the  Sessions  Judge — the  former  by  way  of  appeal,  and 
the  latter  by  way  of  motion.  The  Judge,  holding  that,  under  s.  454  of  the 
Criminal  Procedure  Code,  there  should  have  been  one  trial,  treated  the  whole 
matter  together,  and  reversed  the  conviction.  Although  we  are  inclined  to 
agree  with  the  Judge  that,  under  s.  454,  there  could  have  been  one  trial,  yet  it 
does  not  seem  to  us  that  it  was  illegal  to  try  the  two  cases  separately ;  there- 
fore the  Judge  had  no  jurisdiction  to  reverse  the  conviction  in  the  hurt-case. 
His  order,  so  far  as  it  relates  to  this  case,  must  be  cancelled. 

We  have  perused  the  record  of  the  summary  trial  made  under  s.  327  of 
the  Criminal  Procedure  Code,  and,  as  we  find  it  is  not  open  to  any  objection, 
we  direct  that  the  order  of  the  Magistrate,  adjudging  Farid  Sarkar  and  Ali 
Sarkar  to  pay  a  fine  of  Rs.  50  each,  be  restored. 

Application  granted. 


APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  Mitter  and  Mr,  Justice  Maclean, 

«88a.  In  the  matter  of  the  Petition  of  Nobin  Chundra  Banikya. 

Feb.  20. 

The  Empress  v,  Nobin  Chundra  Banikya.^ 


8Cal.5te. 


Criminal  Procedure  Code  (Act  X,  of  1872) ^  s,  34^'^Acquittal  of  Prisoner-^With'- 
drawal  of  Pardon  granted  to  Approver  after  Judginent  of  Acquittal — Convic* 
tion  on  Trial  improperly  originated — Power  of  High  Court  to  set  aside. 

At  a  sessions  trial,  the  Judge,  after  acquitting  the  prisoner,  passed  an  order  with- 
drawing a  pardon  already  granted  to  an  approver  (who  had  given  his  evidence  as  such 
approver  before  the  Sessions  Court),  and  ordered. his  commitment.  The  approver  was 
charged,  tried,  and  found  guilty.  Held,  by  Mitter,  J.,  that  the  order  withdrawing  the 
pardon  and  committing  the  approver  was  contrary  to  the  provisions  of  s.  349  of  the  Cri- 
minal Procedure  Code,  the  words  "  before  judgnient  has  been  passed"  being  words  in- 
serted in  the  section  to  put  a  liniit  to  the  time  within  which  the  power  of  withdrawal  of 
the  pardon  conferred  in  the  Court  of  Session  may  be  actually  exercised ;  and  that  there- 
fore the  trial  of  the  approver  was  illegal. 

The  power  of  directing  commitments  conferred  upon  the  Sessions  Court  b^  s.  34X)  of 
the  Criminal  Procedure  Code  can  be  exercised  only  before  judgment  has  been  passed. 

>  Criminal  Appeal,  No.  20  of  1882,  against  the  order  of  7*.  D,  Beighton,  Esq,,  Officiat- 
ing Sessions  Judge  of  Mymensingh,  dated  the  14th  November  i88i. 
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Held,  by  Maclean,  J.,  that  it  is  not  necessary  that  the  order  should  be  made  before         iSSa. 
judgment  is  passed,  but  that  it  must  appear  to  the  Jud^e,  before  he  passes  judgment,  that  ■ 

the  conditions  of  the  pardon  have  not  been  complied  with  ;  and  that,  in  the  present  case,        In  the 
it  was  impossible  to  hold  that,  because  the  actual  order  of  commitment  of  the  accused  was 
written  (sdthough  in  the  judgment)  after  the  acquittal,  therefore  it  did  not  appear  to  the 
Judge  before  passing  judgment  that  there  were  grounds  for  his  order. 

Per  Maclean,  J. — ^The  High  Court  may,  without  reference  to  the  Local  Government, 
set  aside  a  conviction  made  upon  a  trial  improperly  originated. 

Ramkristo,  Nobin  Banikya,  and  others,  were  charged  with  abetment  of 
the  morder  of  one  Muddun  Banikya.  Before  the  Deputy  Magistrate,  Nobin 
made  a  confession,  and  a  pardon  was  tendered  to  him  under  s.  347  of  the 
Criminal  Procedure  Code.  At  the  trial  before  the  Sessions  Judge,  Nobin  gave 
his  evidence  as  an  approver,  which  was  substantially  the  same  in  effect  as  his 
evidence  before  the  committing  officer ;  but  the  Judge,  concurring  with  the 
assessors,  acquitted  the  accused,  and  after  the  formal  finding  acquitting  the 
prisoner  (although  in  the  judgment)  added  an  order  to  the  effed  that  the  pardon 
granted  to  Nobin  should  be  withdrawn,  and  he,  Nobin,  put  upon  his  trial  for  the 
murder  of  Muddun,  and  stating  therein  that  he  was  of  opinion  that  Nobin  had 
wilfully  concealed  essential  facts,  and  had  given  false  evidence  against  Ram- 
kristo,  who,  the  Judge  held,  was  innocent. 

Nobin  was  then  tried  for  the  abetment  of  the  murder  of  Muddun,  and  at 
this  trial  his  deposition  in  the  former  trial  was  used  against  him ;  the  Judge, 
differing  from  the  assessors,  found  him  to  have  been  present  when  the  murder 
was  committed,  and  sentenced  him  to  transportation  for  life. 

Nobin  appealed  to  the  High  Court. 

Mr.  M.  Ghose  (with  him  Baboo  Anando  Gopal  Paulif),  for  the  appellant, 
contended  (i)  that  the  pardon  could  not  be  withdrawn  by  the  Sessions  Judge 
at  the  stage  at  which  it  was  withdrawn ;  (ii)  that  he  had  no  jurisdiction  to  with- 
draw the  pardon  at  all,  and,  even  had  he  the  power,  he  was  not  justified  in  so 
doing  tmder  the  circumstance  of  the  case ;  (iii)  that,  assuming  the  Judge  had 
jurisdiction  having  regard  to  the  last  clause  of  s.  349  of  the  Criminal  Procedure 
Code,  the  statement  used  against  Nobin  was  inadmissible  in  evidence ;  (iv)  that 
it  never  was  intended  that  the  last  clause  in  s.  349  of  the  Criminal  Procedure 
Code  should  override  the  provisions  of  the  Evidence  Act ;  and  (v)  that  the  last 
clause  of  s.  349  can  be  read  consistently  with  s.  34  of  the  Evidence  Act.  isi. 
The  Judge  had  no  power  to  canceal  the  pardon  after  verdift ;  the  objed  of  the 
limitation  in  s.  349,  as  to  the  time  when  this  power  is  to  be  exercised,  is  to  pre- 
vent Judges  from  being  influenced  by  the  result  of  the  trial.  An  approver  does 
not  undertake  to  secure  a  conviction,  nor  is  it  a  condition  of  his  pardon  that  he 
is  to  be  believed.  He  \sprtmd  facie  unreliable  unless  corroborated  in  material 
particulars.  The  power  must  be  exercised  before  the  Court  has  made  up  its 
mind  one  way  or  the  other,  otherwise  an  approver  may  be  committed  in  eveiy 
case  in  which  he  fails  to  secure  a  conviction.  2nd,  Assuming  the  Judge  had 
jurisdiction  to  revoke  the  pardon,  he  was  not  justified  in  doing  so  under  the 
circumstances  of  the  case ;  the  falsity  of  the  deposition  ought  to  appear  on  the 
face  of  it.  I  contend  that  the  prisoner  apparently  told  the  truth,  and  that  there 
was  no  reason  for  holding  that  he  had  given  false  evidence.  [Mitter,  J. — But 
you  contend  on  the  merits  that  we  ought  not  to  believe  his  statement  if  it  is  ad- 
missible in  evidence  against  him,  how  can  you  then  ask  us  to  hold  that  he  did 
not  give  false  evidence  ?J  For  the  purposes  of  my  present  contention  only  I 
ask  your  Lordships  to  hold  that  the  prisoner  stated  what  was  apparently  true. 
If  be  told  the  truth,  his  pardon  was  improperly  cancelled ;  and  if  he  did  not. 
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twi.       then  he  oil|:ht  not  to  be  convicted  on  the  basis  of  his  own  deposition.     [Mac- 
•  LEAN,  T. — Have  we  any  power  to  interfere  if  we  hold  that  his  pardon  was  im- 

In  tH6      properly  withdrawn  ?]     I  submit  this  Court  can  then  set  aside  the  conviction^ 
icATTkk  b^   and  hold  that  the  pardon  had  become  final.    [Maclean,  J. — Are  you  aware  of 
TttB  PETITION  the,  case  of  the  Empress  v.  Srinohin  Bhutia^  from  Darjeeling,  decided  on  the 
ofrNbBiN     i5fth  March  1880,  in  which  White,  T.,  and  myself  held  that  the  pardon  ought 
GiitJNDRA    not  to  have  been  withdrawn,  and  we  then  recommended  the  Local  Government 
BXtrikvA,    to  pardon  the  prisoner  ?]    That  case  was  undefended,  and  the  question  was  not 
8  Cil;  seb.    argued.    Whatever  may  be  the  case  in  England,  here  the  pardon  is  provided 
for  by  Statute,  and  your  Lordships  are  competent,  without  referring  the  matter 
to  the  Local  Government,  to  set  aside  the  conviction.    As  regards  the  fourth 
contention,  the  learned  Counsel  cited  The  Dean  of  Ely  v.  Blis^  as  showing 
that  a  later  Act  does  not  repeal  by  implication  a  previous  Act ;  and  that,  there- 
fpre,  s,  349  of  the  Criminal  Procedure  Code  could  hot  override  the  Evidence 
Act.  The  words  of  a  general  Code  cannot,  without, express  words  of  modifica- 
tion, ovierride  a  particular  Code :  Wilberforce's  Statute  Law,  p.  326.  The  gene- 
ral rule  touching  the  repeal  of  laws  is  "  leges  posteriores  priores  contrarias  abro* 
garit;'  but  subsequent  Acts  in  the  affirmative  giving  new  penalties  and  instituting 
new  methods  of  proceeding  do  not  repeal  former  penalties  and  methods  of  pro- 
ceeding without  negative  words.     In  Fitzgerald  v.  Champneyfi  it  was  held  that 
a  general  Att  of  Parliament  does  not  repeal  a  prior  special  Act  without  express 
vfosA  of  reference.    See  also  Escoit  v.  Masting  and  Evans  v.  ReesJ"    The  state- 
ment made  by  Nobin  is  not  admissible  under  the  Evidence  Act,  and  this  Act^ 
being  a  prior  Act,  is  not  repealed  by  in^lication  by  s.  349  of  the  Criminal  Pro- 
cedure Code.  [MiTTER,  J. — ^We  reserve  our  opinion  as  to  whether  the  statement 
can  be  read,  and  subject  to  this  you  can  read  it.] 

Mr.  Branson  (with  him  Baboo  KaltcHurn  Bdnerjee)  for  the  Crown. — As 
regards  the  withdrawal  of  the  pardon,  the  order  was  in  accordance  with  the 
provisions  of  s.  349,  because  this  section  only  requires  that  the  Court  of  Session 
should  come  to  the  conclusion  that  the  accused  has  not  conformed  to  the  con- 
ditions under  which  the  pardon  was  tendered  before  the  judgment  has  been 
passed,  and,  if  this  condition  be  fulfilled,  the  actual  order  directing  the  com- 
mitment may  be  passed  at  any  time. 

Mr.  Gkose,  in  reply. — If  it  was  simply  intended  that  before  judgment  is  pass* 
ed  it  must  appear  to  the  Judge  that  the  prisoner  had  not  conformed  to  the  con- 
ditions of  his  pardon,  and  that  the  Judge  might  revoke  the  pardon  at  any  time, 
then  In  every  case,  after  any  length  of  time,  a  Judge  might  exerds(e  the  power 
bysimply  recording  that,  during  the  trial,  it  had  appeared  to  him  that  the  approved 
had  not  conformed  to  the  conditions  of  his  pafdon.  If  the  construction  contend- 
ed for  were  correct,  then  a  Magistrate  might,  after  trial,  and  even  after  an  ap- 
provier's  evidence  had  been  acted  upon  by  the  Ses^ons  Court,  revoke  a  pardoh, 
oh  Uie  ground  that  it  had  previously  appeared  to  such  Magistrate  that  the  ap- 
pr^Dver  had  not  told  the  whole  truth — a  result  which  could  never  have  been  in- 
t^nd^.  On  the  merits  I  contend  that  the  deposition  of  the  prisoner,  on  Which 
the  66hViction  mainly  rests,  was  improperly  obtained  by  the  police,  and  ought 
n6l  to  ^e  believed  even  as  against  himself. 

Tie  following  judgments  were  delivered  by  the  Court  (Mitter  and  Mac- 
lean, JJ.)  :— 

^  Cr.  Ap.  Np,  81 1  of  1879.  '  2  DeGek  M.  &  G,  45^ 

•  2  Jbtin.  &  Hem.  31,  it  p.  54.  *  4  Moore's  P.  C.  104. 

*9C.B.(N.S.)  391. 
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MrrrtR,  J.— Tfee  at)pellant  has  befeh  convictcfd  of  the  offence  of  abetment       tmi. 
of  murder  (ss.  114  and  ^02  of  the  Penal  Code)  of  a  person  named  Muddun  . 

Banikya,  and  sentenced  to  transportation  for  life.     The  assessors  were  for  ac-      '^  '^^^ 
qoitting  the  appellant.   That,  on  the  night  of  Friday  the  8th  Joist  last  (20th  May),    >*AtTiftR  dfr 
Mnddun  was  murdered  in  his  hut  while  asleep,  and  on  the  following  morning  ^"*  PETitioR 
his  corpse  was  discovered  with  a  ram-ddo  lying  near  it,  is  proved  beyond  the  pos-    <>^  Nomh 
sibility  of  a  doubt.    It  appears  that  the  appellant  was  suspected  of  having  com-    Ctf UMi>kA 
mitted  this  murder,  and  was  arrested  by  the  police  on  the  32nd  May,  and  chailan-     Baniicta, 
ed  on  the  30th  May.    On  the  31st  May  the  appellant  made  a  statement  to  the    8  Cd.  560. 
Deputy  Magistrate  in  charge  of  the  Sub-division  within  which  the  murder  was 
committed,  confessing  his  guilt,  and  implicating  one  Ramkristo  Banikya  and 
four  other  Mussulmans  of  his  village.    On  the  7th  June  the  Deputy  Magistrate^ 
onder  s.  347  of  the  Criminal  Procedure  Code,  tendered  pardon  to  the  appel- 
lant, who,  having  accepted  the  tender,  was  examined  as  a  witness  in  the  cas^ 
which  was  prosecuted  against  Ramkristo  and  the  aforesaid  four  Mussulmans. 
The  case  was  ultimately  committed  for  trial  in  the  Sessions  Court.    In  the  Ses- 
sions trial,  which  was  held  by  Mr.  Kirkwood,  the  appellant  was  examined  as  a 
witness  on  the  27th  July.    His  evidence  was  substantially  the  same  which  was 
given  by  him  before  the  committing  officer.    On  the  28th  July,  after  the  first  wit- 
ness for  the  defence  had  been  examined,  the  assessor^  intimated  to  the  Judge 
that,  in  their  (pinion,  the  evidence  adduced  on  behalf  of  the  prosecution  was  not 
sufficient  to  warrant  a  conviction.    The  Judge,  concurring  in  that  opinion,  stop- 
ped the  trial;  and  on  the  following  day  delivered  his  written  judgment,  acquit- 
tii^  the  persons  then  on  their  trial.  At  the  end  of  the  judgment  he  recorded  an 
order,  directing  the  Magistrate  to  commit  the  appellant  to  be  tried  for  the  murder 
of  Muddun,  as  it  appeared  to  him  that  the  appellant,  having'.been  guilty  oi  wilful 
concealment  of  essential  facts,  and  of  giving  false  evidence  against  Ramkristo^ 
bad  not  conformed  to  the  conditions  under  which  the  pardon  had  been  tender- 
ed to  him.  This  order  was  passed  under  s.  349  of  the  Criminal  Procedure  Code. 
The  appellant  was  ultimately  committed  and  convicted  as  stated  above.    The 
present  Sessions  Judge,  Mr.  Beighton,  in  support  of  his  conclusion,  relies  chiefly 
npon  the  appellant's  statements  made  from  time  to  time  while  under  pardon,  and 
thinks  they  are  corroborated  by  the  fact  that  the  ram-ddo,  which  was  found  lying 
near  the  corpse  of  the  murdered  man,  is  proved  to  have  been  purchased  by  the 
appellant  from  a  blacksmith,  named  Ram  Gopaul,  about  fifteen  or  sixteen  days 
before  the  occurrence. 

The  learned  Counsel  who  appeared  for  the  appellant  before  us  contended 
(i)  that  the  order  of  Mr.  Kirkwood  under  s.  349,  Criminal  Procedure  Code,  direct- 
ing the  appellant  to  be  committed,  having  been  made  after  the  judgment  was 
passed,  was  not  warmnted  by  the  provisions  of  that  section ;  (ii)  that,  notwith- 
standing the  express  provision  of  s.  349,  Criminal  Procedure  Code,  the  state- 
ments (rf  the  appellant,  while  under  pardon,  should  not  have  been  allowed  to  be 
put  in  in  evidence,  inasmuch  as  these  statements,  amounting  to  a  confession  of 
guilt  on  the  part  dt  the  appellant,  are  not  relevant  under  s.  24  of  the  Evidence 
Aft;  Oii)  that  the  finding  of  the  Sessions  Judge  is  against  the  weight  of  the  evi- 
dence in  the  record. 

It  has  been  urged  by  the  learned  Counsel  who  appeared  before  us  to  sup- 
port the  conviction  that  Mr.  Kirkwood's  order  under  s.  349,  Criminal  Proce- 
dure Code,  is  in  accordance  with  the  provisions  of  that  section,  because  it  is 
clear  from  his  judgment  that  it  appeared  to  him  before  it  was  passed  that  the 
a]>pellan^had  not  conformed  to  the  conditions  under  which  the  pardon  was  ten- 
dered ;  that  the  section  only  requires  that  the  Court  of  Session  sfeould  conve  to 
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this  conclusion  before  the  judgment  has  been  passed ;  and  that,  if  this  condi- 
tion be  fulfilled,  the  actual  order  directing  the  commitment  may  be  passed  at 
any  time  without  any  limitation. 

I  am  of  opinion  that  the  order  of  Mr.  Kirkwood,  withdrawing  the  pardon 
to  the  appellant,  and  directing  him  to  be  committed,  was  passed  contrary  to  the 
provisions  of  s.  349  of  the  Criminal  Procedure  Code.  It  appears  to  me  that 
the  words,  *'  before  judgment  has  been  passed,"  have  "been  inserted  in  the 
section  with  a  view  to  put  a  limitation  in  respect  of  the  time  within  which  the 
power  of  the  withdrawal  of  the  pardon  conferred  in  the  Court  of  Session  may 
be  actually  exercised.  This  intention  of  the  Legislature  would  not  be  attained 
if  we  put  upon  the  section  the  construction  for  which  the  learned  Counsel  who 
appeared  in  support  of  the  conviction  contends.  According  to  his  contention, 
a  person  to  whom  a  pardon  has  been  tendered  under  the  provisions  of  s.  347 
may  be  ordered  to  be  committed  by  the  Court  of  Session  after  the  lapse  of  any 
length  of  time,  provided  it  would  appear  that,  before  the  judgment  was  passed, 
it  had  come  to  the  conclusion  that  he  had  not  conformed  to  the  conditions  under 
which  the  pardon  was  tendered.  It  seems  to  me  that  this  is  not  a  reasonable  con- 
struction. It  frustrates  the  very  object  for  which  this  limitation  of  time  is  laid 
down.  In  my  opinion,  the  power  of  directing  commitment  conferred  by  the 
section  in  question  upon  the  Court  of  Session  can  be  exercised  only  before  the 
judgment  has  been  passed.  In  this  case,  therefore,  Mr.  Kirkwood,  after  pass- 
ing the  judgment  In  the  case  in  which  the  appellant  was  examined  as  a  witness 
under  the  provisions  of  s.  347  of  the  Criminal  Procedure  Code,  had  no  power 
to  withdraw  the  pardon  granted  to  him,  and  direct  his  commitment.  The  sub- 
sequent trial  of  the  appellant  is  consequently  illegal.  The  conviction  cannot, 
therefore,  stand.  In  this  view  which  I  take  of  this  question  of  law,  it  is  unne- 
cessary for  me  to  express  any  opinion  upon  the  other  objections  urged  before  us 
against  the  validity  of  the  conviction.  I  would,  therefore,  reverse  the  convic- 
tion, and  direct  his  release. 

Maclean,  T. — ^The  appellant,  stated  in  the  record  to  be  twenty  years  of 
age,  was  placea  before  the  Magistrate,  charged  on  his  own  confession  with 
abetment  of  the  murder  of  one  Muddun  Banikya.  The  Magistrate  thought  pro- 
per to  tender  to  him  a  pardon  under  s.  347  of  the  Criminal  Procedure  Code, 
with  a  view  to  procuring  the  conviction  of  four  other  persons  also  charged  with 
the  murder.  The  appellant  accepted  the  pardon,  and  was  examined  before  the 
Magistrate  on  the  7th  June  last.  The  other  persons  were  committed  for  trial, 
and  the  appellant  gave  his  deposition  on  the  27th  July.  On  the  38th  July,  the 
assessors,  at  the  close  of  the  evidence  of  the  first  witness  for  the  defence,  inti- 
mated that  they  had  made  up  their  minds,  and  did  not  wish  to  hear  further  evi- 
dence. The  Judge  expressed  his  concurrence,  but  no  finding  was  recorded 
on  that  day.  On  the  following  day  the  assessors'  opinions  were  recorded,  and 
judgment  delivered,  acquitting  the  persons  under  trial.  At  the  close  of  his 
judgment  the  Judge  recorded  that  the  appellant  had  not  conformed  to  the  con- 
ditions under  which  the  pardon  was  tendered  (s.  349,  Criminal  Procedure  Code), 
and  he  directed  that  the  appellant  should  be  committed  for  trial  for  the  offence 
in  respect  of  which  the  pardon  was  so  tendered.  The  appellant  was  thereafter 
committed,  and  has  been  tried  before  a  different  Judge  and  assessors.  The 
assessors  would  have  acquitted  him,  but  the  Judge  has  convicted  him  of  abet- 
ment of  murder,  and  sentenced  him  to  transportation  for  life. 

Before  dealing  with  the  merits  of  the  case  two  matters  have  to  be  disposed 
of,  which  Counsel  for  the  appellant  have  urged  against  the  proceedings  before 
and  at  the  trial. 
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In  the  first  place,  it  was  urged  that  the  order  of  the  Judge,  dated  29th  July,        1882. 
directing  the  commitment  of  the  appellant,  was  not  made  before  judgment  '     ' 

was  passed,  and  is,  therefore,  illegal  with  reference  to  s.  349  of  the  Procedure  ^"" 

Code.  Counsel  for  the  prosecution  urged  against  this  view  of  the  case  that  it  •'A"^*  ^' 
is  not  necessary  that  the  order  should  be  made  "  before  judgment  is  passed,"  thb^tition 
as  the  section  requires  only  that  it  shall  have  "  appeared  to  the  Court  of  Session 
before  judgment  is  passed''  that  the  conditions  under  which  pardon  was  ten- 
dered have  not  been  conformed  to.  I  think  the  correct  view  of  the  section  is, 
that  it  must  appear  to  the  Judge  before  he  passes  his  judgment  that  the  con- 
ditions of  pardon  have  not  been  complied  with,  and  reading  the  judgment  in 
this  case  it  is  abundantly  clear  that  it  did  so  appear  to  him.  It  is  impossible 
to  hold  that  because  the  actual  order  for  commitment  of  the  accused  was  written 
(although  in  the  judgment)  after  the  acquittal,  therefore  it  did  not  appear  to  the 
Judge  before  passing  judgment  that  there  were  grounds  for  his  order.  The 
judgment  prior  to  signature  must  be  taken  as  a  whole,  as  representing  the  view 
taken  by  the  Judge  of  the  whole  case,  and  nothing  would  justify  us  in  dealing 
with  it  paragraph  by  paragraph,  and  founding  any  conclusion  upon  the  order 
in  which  they  come.    I  therefore  reject  this  objection. 

The  next  objection  is,  that  the  statement  of  the  appellant  under  pardon^ 
viz.y  his  deposition  on  27th  July,  was  improperly  used  in  evidence  against  him, 
although  the  last  clause  of  s.'  349  (Criminal  Procedure  Code)  directs  that  it  may 
be  put  in  evidence  against  him.  The  argument  in  support  of  this  objection 
is,  that,  by  s.  24  of  the  Evidence  Ad,  a  confession  made  by  an  accused  person 
is  irrelevant,  if  it  appears  to  the  Court  to  have  been  caused  by  inducement, 
threat,  or  promise,  &c.,  and  that  there  is  thus  a  conflict  between  the  Evidence 
Aft,  s.  24,  and  the  later  Aft,  s.  349.  The  appellant's  Counsel  asked  us  to  read 
the  last  section  as  if  it  contained  the  words''  provided  it  is  otherwise  admissible 
in  evidence."  I  must  say  that,  in  my  opinion,  Counsel  asked  us  to  reduce  the 
last  clause  of  s.  349,  Criminal  Procedure  Code,  to  an  absurdity.  I  can  see  no 
connection  whatever  between  the  two  sections.  The  deposition  or  statement 
made  by  the  appellant  under  pardon  was  not  a  confession  made  by  an  accused 
person.  The  appellant  was  not  an  accused  person  on  the  27th  July.  He  had 
ceased  to  be  so  on  the  7th  June,  when  pardon  was  tendered  and  accepted. 
Holding  this  opinion,  I  decline  to  waste  any  time  in  considering  what  are  called 
canons  of  construction  on  supposed  inconsistencies  between  an  earlier  and  a 
later  Aft. 

(The  learned  Judge,  after  stating  the  facts  of  the  case,  continued.) 

In  the  present  case  the  first  point  for  consideration  is,  whether  the  same 
statement,  condemned  as  false  in  part  and  in  other  respects  untrustworthy  by  the 

Judge  who  tried  the  first  case,  and  again  condemned  in  many  respects  by  the 
udge  who  tried  this  case,  can  be  accepted  as  justifying  the  appellant's  convic- 
tion. 

I  entertain  a  very  strong  opinion  that  the  story  told  by  the  appellant  is  in 
the  main  true,  and  that  Muddun  Banikya  was  murdered  with  the  prisoner's  ddo^ 
and  with  his  knowledge  and  consent.  I  share  the  belief  expressed  by  the  two 
Judges  who  considered  the  case,  that,  as  regards  Ramkristo  Banikya,  the  state- 
ment is  false.  My  impression  is  that,  the  ddo  having  been  found  by  the  body 
of  Muddun  Banikya,  the  case  was  so  strong  against  the  appellant  that  he  was 
induced  to  make  such  statements  as  would,  while  implicating  himself  in  a  minor 
degree,  secure,  it  was  thought,  the  conviction  of  Ramkristo.  Appellant  was 
evidently  in  the  hands  of  the  police  from  the  22  nd  to  31st  May ;  and  consider- 
ing his  youth  aild  the  pressure  to  which  he  was  evidently  subjected  both  by  the 
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i389f        findinjg^  of  the  ddo  and  by  the  steps  taken  against  his  family  who  were  put  widei: 
~  restraint,  I  can  quite  understand  his  yielding. 


MATT3BR  ojp  ^  coufess,  however,  that  I  cannot  justify  his  prosecution.    The  Judge  who 

^«B  p^-Pt-ri/^M  directed  this  committal  did  so  on  two  gtoxxn^s— firstly,  that  he  had  concealed 

THBr^TlTION ^^. ^_*:^i. 77..  «.U^4.U^U-.J  -:..^ --  "  —  "    • 

ov  Nqbin 


^HUNDRA 

Banikya, 


something  essential ;  secondly,  that  he  had  given  false  evidence.  This  last  ground 
would  have  justified  his  trial  for  that  offence,  but  nothing  has  transpired  at  his 
trial  to  show  that  his  evidence  was  false  as  regards  his  own  share  in  the  crime. 
If  it  is  false  in  that  respect,  he  must  be  acquitted,  on  the  ground  that  he  had 
iK>thing  to  do  with  the  murder.  It  was  not  to  be  expected  that  he  should  prove 
his  own  perjury,  and  therefore  his  silence  cannot  be  unfavourably  construed.  As 
for  the  concealment  of  essential  particulars,  I  am  unable  to  discover  it.  It  rather 
sieems  that  he  has  stated  false  particulars.  The  result,  therefore,  of  my  con- 
sideration of  the  case  is,  that  this  trial  has  properly  ended  in  a  conviction,  but 
it  is  a  trial  which  ought  not  to  have  taken  place. 

But  I  have,  on  a  previous  occasion,  held  that  this  Court  had  no  authority 
to  set  aside  a  conviction  in  a  trial  properly  held.  In  the  case  I  refer  to,  there 
was  much  that  resembles  this  case.  The  appellant  had  accepted  a  pardon. 
The  Judge  considered  his  statement  false,  ana  ordered  his  trial.  The  Bench 
kA  which  I  was  a  member  held  that  the  appellant's  statement  was  not  false,  and 
that  the  conditions  of  the  pardon  had  redly  been  complied  with.  The  proper 
course  we  then  thought  to  be  to  uphold  the  conviction,  and  refer  the  case  to 
the  Local  Government  with  a  view  to  pardon,  which  was  4one,  and  the  pardon 
was  granted.  On  re-consideration,  however,  I  think  this  Court  may  itself  set 
s^ide  a  con^ction  made  upon  a  trial  improperly  originated,  and  on  this  ground 
I  would  disect  the  release  of  the  appellant. 

Appeal  allowed,  and  c§»viciiou  sii  aside. 


1882. 

Mar.  6. 


8Cal.  580. 


CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  Cunningham  and  Mr.  Justice  Tittenham. 

BRADLEY  v.  JAMESON.^ 

Criminal  Procedure  Code  (Act  X.  of  1872),  ss.  2pjr,  KiS^—Iniunction-^Review  of 
Order^^Revival  of  Order  which  has  been  quashea-^High  Court,  SuperintenO' 
ence  of-^Reference — Charter  Act,  24  and  25  Vic,  c,  104,  s,  75. 

On  the  7th  of  June  1881,  the  Assistant  Commissioner  of  Hylakandi,  in  Sylhet,  pass- 
ed an  order  under  s.  518  of  the  Criminal  Procedure  Code,  that  the  manager  of  a  certain 
tea  garden  should  discontinue  holding  a  market  on  Thursdays  until  further  notice.  On 
the  25th  of  August  1881,  the  Assistant  Commissioner  reviewed  this  order,  and,  having 
come  to  the  conclusion  that  he  had  no  power  to  issue  a  permanent  injunction,  struck  the 
case  off  the  file,  at  the  same  time  referring  the  matter  to  the  Deputy  Commissioner.  The 
latter  declined  to  interfere,  informing  the  Assistant  Commissioner  that  he  saw  no  ille- 
gality  in  his  order.  Thereupon  the  Assistant  Commissioner  passed  an  order  declarlDfir 
that  bis  order  of  the  7th  of  June  1881  remained  in  full  force.  On  a  reference  to  the  High 
Court,  made  by  the  Officiatmg  Sessions  Judge  of  Sylhet  under  s.  297  of  the  Code  of  Cri- 
minal Procedure, — 

Held  that  the  Magistrate  having,  on  the  25th  of  August  1 881,  set  aside  his  order  of 
the  7th  of  June  1881,  and  struck  the  case  off  the  file,  he  had  no  power  to  revive  it  with- 
out a  fresh  proceeding. 

1  Criminal  Reference,  No.  241  of  1882,  Letter  No.  11 16,  from  the  order  made  by  W. 
F.  Meres,  Esq.,  Officiating  Sessions  Judge  of  Sylhet,  dated  the  13th  December  x88i. 
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Held,  also,  that  the  Magistrate  had  no  power  to  pass  a  perpetual  injunction  under  s.  iggj, 

518  of  the  Code  of  Criminal  Procedure. 

Gopi  Mohun  Mullick  v.  Taramoni  Chowdkrani^  followed.  Bradlby 

Held,  also,  that  orders  made  under  s.  518  of  the  Code  of  Criminal  Procedure  not  ^* 

being  orders  made  in  a  judicial  proceeding,  the  High  Court  had  no  power  to  deal  with     jAllBSQffy 
them  under  s.  297  of  the  Code  of  Criminal  Procedure ;  but  the  order  of  the  6th  of  Septem-     g  Qj,  ^^ 
ber  x88i  being  illegal,  the  High  Court  would  set  it  aside  under  s.  15  of  the  Charter  A€t, 
24  and  2$  Vic,  c.  X04. 

In  the. matter  of  the  Petition  of  Chunder  Nath  Sen^  followed. 
This  was  a  reference  under  s.  297  of  the  Code  of  Criminal  Procedure  (Act 
X.  of  1872)  by  the  Oflficiating  Sessions  Judge  of  Sylhet,  the  terms  of  which 
are  as  follows : — 

"  The  facts  of  the  case  are,  that  the  managers  of  Phencha  Cheera  and  Katti 
Cheera  Tea  Estates  have  established  two  markets  on  the  same  day  of  the  week 
close  to  each  other.  The  Phencha  Cheera  Market  is  the  older  of  the  two.  The 
Sub-divisional  Officer  of  Hylakandi,  on  the  7th  of  June  1881,  has  ordered  that 
the  Katti  Cheera  manager  should  discontinue  holding  his  market  on  Thurs- 
days, until  further  notice.  The  reasons  which  he  gives  in  his  order  for  pass- 
ing it  are  as  follows  :  '  All  persons  bringing  articles  for  sale  must  pass  through 
Phencha  Cheera  Bazar,  and  if  they  sell  their  wares  there,  instead  of  at  Katti 
Cheera,  it  will  be  open  for  some  ill-disposed  person  to  raise  a  row  between  the 
coolies  of  each  garden  by  alleging  that  the  Setakandi  coolies  are  stopping  the 
supplies  of  the  Katti  Cheera  coolies.'  The  Assistant  Commissioner  subse- 
quently reviewed  this  order  on  the  25th  August  1881,  remarking  that  he  had 
no  power  to  pass  a  permanent  injunction,  and  *  struck  the  case  of!  the  file,'  re- 
ferring the  matter  to  the  Deputy  Commissioner  of  Cachar.  The  Deputy  Com- 
'  missioner,  however,  declined  to  interfere,  and  informed  the  Hylakandi  Magis* 
trate  that  he  saw  no  illegality  in  his  order.  The  Assistant  Commissioner,  on 
receipt  of  this  communication,  passed  the  following  order  on  the  6th  of  Sep- 
tember 1881 :  '  Inform  Messrs.  Bradley  and  Jameson  that  the  Deputy  Commis- 
sioner declines  to  interfere  as  Collector,  and  that,  therefore,  my  or^er  under 
8.  518,  Criminal  Procedure  Code,  remains  in  force/ 

''  The  above  order  and  the  order  directing  the  discontinuance  of  the  Katti 
Cheera  market  on  Thursdays  appear  to  me  to  be  bad  in  law :  firstly,  because 
the  Assistant  Commissioner  had  no  power  to  pass  an  injunction  without  any 
limit  as  to  time ;  and,  secondly,  that  he  could  not  legally  revive  his  order  of  the 
6th  September  without  further  enquiry." 

The  case  was  not  argued. 

The  judgment  of  the  Court  (Cunningham  and  Tottenham,  JJ.)  was  deli- 
vered by 

Cunningham,  J. — We  think  that  the  Magistrate,  having,  on  the  j^th 
August  188 1,  set  aside  his  order  of  June  7th,  1881,  and  struck  the  case  off  the 
file,  had  no  power  to  revive  it  (without  a  fresh  proceeding)  by  his  order  erf  6th 
September,  and  that  he  had  no  power,  under  s.  518  of  the  Criminal  Procedure 
Coide,  to  pass  a  perpetual  injunction  :  see  Gopi  Mohun  Mullick  v.  Taramoni 
Chovodhraniy  Orders  under  s.  518  not  being  judicial  proceedings,  we  have 
no  power  to  deal  with  the  present  case  under  s.  297 ;  but  we  infer  from  the 
judgment  in  In  the,  mcUter  of  the  Petition  of  Chunder  Nath  Sen?  that  the 
order  being,  in  our  opinion,  illegal,  we  can  deal  with  it  under  the  Charter. 
We>  therefore,  set  it  aside. 

Orders  set  aside. 


I.  L.  R.,  s  Cal.  7. 


*  I.  L.  R.,  2  CaU  293. 
I.  L.  R.,  Cal.  52. 
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APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Cunningham  and  Mr.  Justice  Tottenham. 
1882.  In  the  matter  of  the  Petition  of  MUNSHI  SHEIKH  and  others. 

^^'^^'  THE  EMPRESS  v.  MUNSHI  SHEIKH  and  others.^ 


8Cal.6i6. 


Confession  of  an  Accused  Person — Examination  of  the  Accused — Question  and 
Answer-^Recording  Examination — Statement  of  Accused — Criminal  ProcC' 
dure  Code  (Act  X.  of  i8y2j,  s.  346. 

The  confession  of  an  accused  person  was  recorded  in  a  simple  narrative  form  instead 
o£  in  the  shape  of  question  and  answer  as  required  by  the  Code  of  Criminal  Procedure, 
s.  346.  There  was  nothing  in  the  character  of  the  confession,  or  in  the  circumstances  of 
the  case,  to  lead  to  the  inference  that  the  accused  had  been  prejudiced  by  the  error. 

Held  that  the  error  did  not  affect  the  admissibility  of  the  statement  in  evidence. 

In  this  case  the  appellants  were,  with  others,  convicted  of  voluntarily  caus- 
ing grievous  hurt,  and  were  sentenced  to  six  years'  rigorous  imprisonment  by 
the  Sessions  Judge  of  the  24-Parganas.  The  appellants  had  previously  con- 
fessed the  crime  when  examined  by  the  Magistrate,  but  these  confessions  were 
not  recorded  in  the  form  of  question  and  answer,  but  were  written  out  in  a  narra- 
tive form.  The  learned  Judge  directed  the  jury  that,  if  they  considered  those 
confessions  to  have  been  voluntary,  genuine,  and  credible,  they  might  convict 
the  appellants  on  those  confessions  alone.  The  jury  found  the  prisoners  guilty. 
The  latter  appealed  to  the  High  Court. 

Baboo  Boido  Nath  Dutt  and  Baboo  Tar  a  Prosonno  Sen  for  the  appellants. 

The  judgment  of  the  Court  (Cunningham  and  Tottenham,  JJ.)  was  de- 
livered by 

Cunningham,  J. — We  are  of  opinion  that  there  has  been  no  misdirection 
in  this  case.  The  main  ground  urged  before  us  in  appeal  is,  that  the  confes- 
sions of  two  of  the  accused  were  recorded  in  a  simple  narrative  form  instead 
of  in  the  shape  of  questions  and  answers.  If  we  could  infer  from  the  charac- 
ter of  the  confessions,  or  from  the  circumstances  of  the  case,  that  this  mode 
of  recording  the  confessions  had  resulted  in  any  prejudice  to  the  prisoners,  we 
should,  of  course,  deem  it  necessary  to  direct  a  new  trial.  But  there  is  nothing 
from  which  we  can  draw  this  inference ;  and  we,  therefore,  think  that,  having 
regard  to  the  concluding  paragraph  of  s.  346,  we  are  not  at  liberty  to  hold  that 
there  has  been  a  misdirection,  merely  because  the  Judge  allowed  these  con- 
fessions to  go  to  the  jury. 

With  regard  to  the  accused,  Munshi  Sheikh,  the  question  does  not  arise, 
because  the  Judge  told  the  jury  that,  as  far  as  he  was  concerned,  they  must, 
before  convicting  him,  satisfy  themselves  that  there  was  sufficient  evidence  to 
justify  his  conviction  independent  of  the  confession. 

We  think,  therefore,  that,  as  far  as  the  matter  of  the  irregularity  of  the 
mode  of  recording  the  confessions  goes,  the  conviction  must  be  upheld. 

Conviction  upheld. 

Note. — A  similar  point  was  decided  by  a  Full  Bench  of  the  High  Court,  consistincr 
of  Garth,  C.J.,  and  Kemp,  Jackson,  Macpherson,  and  Ainslib,  JJ.,  on  the  26th  of  March 
1877,  in  Criminal  Appeal,  No.  67  of  1877,  the  case  of  Titu  Maya  v.  The  Qtieen. 

The  decision  was  given  on  a  reference  to  the  Full  Bench  made  by  Macpherson  and 
Birch,  JJ.,  the  terms  of  which  are  as  follows : — 

*  Criminal  Appeal,  No.  94  of  1882,  against  the  order  of  H.  Beverley,  Esq.,  Additional 
Sessions  Judge  of  the  24-Parganas,  dated  the  14th  December  1881. 
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"In  this  case  the  prisoner  has  been  convicted  of  murder,  the  offence  having  been  com*         1877. 
riiitted  an  the  loth  of  September  last.     He  was  committed  by  Mr.  Luttman-jfohnson,  the  — — —. 
Magistrate  of  Cachar,  for  trial  before  the  Sessions  Court.    In  the  course  of  the  enquiry   TiTU  Maya 
preRminary  to  commitment,  the  prisoner  was  twice  examined  by  the  Magistrate.     If  the  ^- 

statements  made  by  him  on  the  occasions  of  these  examinations  are  admissible  in  evi-  _.      ^ 
dence,  the  conviction  can  be  supported.  But  if  those  statements  are  not  admissible,  then  ^^*  yuRlN, 
there  clearly  is  no  evidence  to  warrant  conviction.    The  question  is,  whether  the  state-    8  Cal.  6i8a. 
ments  made  by  the  prisoner  on  those  two  examinations  are,  under  the  circumstances,  ad- 
missible. 

"  The  first  examination  of  the  accused  was  on  the  2ist  of  September.  The  Magis- 
trate, in  his  own  hand,  recorded  fully  in  English  each  question  and  answer,  and  at  the 
end  he  signed  the  memorandum,  and  added,  *  Note — The  police  connected  with  the  case 
were  carefully  excluded  from  the  Court,  and  the  accused  was  given  every  opportunity  of 
correcting  any  of  his  statements.  His  manner  was  that  of  a  person  speaking  the  entire 
truth.'  And  this  Note  is  initialled  by  the  Magistrate,  and  dated  the  same  aist  of  Sep- 
tember. Simultaneously,  a  mohurir,  in  the  presence  of  the  Magistrate,  recorded  in  the 
vernacular  all  the  answers  given  by  the  prisoner ;  but  the  questions  put  are  not  recorded 
in  the  vernacular.  At  the  end  of  this  vernacular  record,  the  Magistrate  certifies,  '  Taken 
in  my  presence  and  hearing,  and  contains  accurately  the  whole  of  the  statement  made  by 
the  accused  person,' — and  this  certificate  is  signed  and  dated  by  the  Magistrate.  To  this 
the  Magistrate  appends  a  note — '  The  clerk  has  unfortunately  omitted  questions.  They 
are,  however,  entered  fully  in  my  memorandum,' — and  this  he  signs.  After  that,  a  few 
words  seem  to  have  been  added  on  the  same  day  by  the  prisoner.  They  are  recorded  by 
the  Magistrate  in  his  own  hand  in  his  memorandum,  and  simply  signed  by  him  :  and  they 
are  recorded  by  the  clerk  in  the  vernacular,  and  initialled  by  the  Magistrate. 

"  On  the  1 2th  of  October,  the  prisoner  was  further  examined  by  the  Magistrate.  The 
questions  and  answers  are  fully  recorded  both  in  the  English  memorandum  and  in  the 
vernacular,  and  the  record  is  duly  attested  by  the  Magistrate.  But  neither  the  record  of 
the  examination  of  the  12th  October,  nor  the  previous  record  of  the  examination  of  21st 
September,  were  signed  by  the  accused  person,  as  required  bv  s.  346.  Nor  is  there  any- 
thing to  show  that  the  record  of  the  examination,  every  question  and  every  answer,  wa^ 
shown  or  read  to  the  accused,  as  directed  by  the  first  clause  of  s.  346. 

"  In  this  particular  case,  we  have  no  doubt  that  the  examination  of  the  accused  was, 
in  fact,  cardhilly  conducted  by  the  Magistrate,  and  that  all  the  questions  and  answers  are 
accurately  recorded,  as  regards  the  first  examination,  in  the  Magistrate's  English  memo- 
randum, and,  as  regards  the  second  examination,  in  both  the  vernacular  and  English.  The 
error  is  one  which,  in  our  opinion,  does  not  prejudice  the  prisoner,  unless  we  are  bound 
to  hold  as  matter  of  law  that  the  mere  omission  to  comply  with  the  provisions  of  s.  346 
does  prejudice  him.  The  Bombay  High  Court  apparently  considers  that  such  an  error 
necessarily  does  prejudice  the  prisoner,  and  is  incurable,  and  that  the  statement  of  the 
accused,  unless  recorded  strictly  as  directed  by  s.  346,  is  inadmissible,  see  Reg,  v.  Bai 
Ratan ;  ^  but  the  last  clause  of  s.  346  seems  to  contemplate  the  admissibility  of  such 
records,  although  not  strictly  in  form,  provided  the  error  does  not  prejudice  the  prisoner. 
The  following  cases  bearing  on  the  subject  are  reported  :  Queen  v.  Nussuruddin?  Queen 
v.  Kala  Chand  Pal?  Queen  v.  Chunder  Bhuttacharjee?  Queen  y.  Wusnr  Mundul*  Reg, 
V.  Daya  Anand?  Reg.  v.  D^a  Dayal^  Reg,  v.  Shivya?  As  the  question  is  of  great  im- 
portance, and  opinion  seems  divided,  we  think  the  matter  should  be  referred  for  the  deci- 
sion of  a  Full  Bench. 

*'  The  questions  referred  for  the  opinion  of  the  Full  Bench  are :  First,  whether  the 
omission  to  obtain  the  signature  or  attestation  of  the  accused  person,  as  directed  by  s. 
346,  necessarily  prejudices  the  prisoner  within  the  meaning  of  the  last  clause  of  that 
section,  and  renders  the  record  inadmissible  ?  Secondly,  whether  the  omission  to  obtain 
the  signature,  &c.,  of  the  accused  person,  as  required  by  s.  3^6,  or  the  omission  to  re- 
cord in  the  vernacular  the  questions  put  to  the  accused  person,  or  both  these  omissions 
taken  together,  necessarily  render  the  record  inadmissible,  even  although  it  appears  from 
the  Magistrate's  certificate  that,  taking  the  English  memorandum  together  with  the  ver- 
nacular, the  whole  of  the  questions  and  answers  are  fully  recorded  P   Thirdly,  whether  the 

>  10  Bom.  H.  C.  Rep.  166.  »  25  W.  R.,  Cr.,  25. 

«  21  W.  R.,  Cr.,  5.  «  II  Bom.  H.  C.  Rep.  44. 

»  24  W.  R.,  Cr.,  29.  7  Id,  337. 

*  Id.  42.  •  I.  L.  R.,  I  Bom.  219. 
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1^4         4^ect  can  be  cured  by  taking  further  evidence  now,  supposing'  that  it  can  be  proved  that, 
II  in  fact,  the  record  was  duly  read  to  the  accused  person  r 

'''^T*'^^^^  Baboo  Joy  Gmind  Shome  for  the  prisoner. 

Babol>  Juggodanund  Mookerjee  for  the  Crown. 

The  opinion  of  the  Full  Bench  was  delivered  by 

Garth,  C.J. — As  regards  the  first  point  stated  for  our  opinion,  it  now  appears  that 
the  statement  made  by  the  prisoner  does  purport  to  bear  his  signature,  and  in  the  absence 
of  any  evidence  to  the  contrary,  and  there  being  no  defect  in  the  certificate  endorsed  by  the 
Magistrate  in  compliance  with  the  directions  of  s.  346,  we  must  take  it  that  the  sig- 
nature is  that  of  the  accused  person.  Then,  secondly,  as  to  the  omission  on  the  part  of 
the  Magistrate  to  record  in  the  vernacular  the  questions  put  to  the  prisoner,  it  is  clear  that, 
in  this  instance,  the  prisoner  is  not,  and  cannot  have  been,  prejudiced  in  any  way  by  the 
omission.  The  questions  were  of  such  a  nature  that  it  is  perfectly  immaterial  to  the  sense 
and  meaning  of  the  prisoner's  statement  whether  they  were  recorded  or  not. 

The  case  will  go  back  to  the  Bench,  which  referred  it,  for  disposal. 


Mar,  31 


8Cal.<^. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  McDonell  and  Mr,  Justice  Field. 

188a.  In  the  matter  of  the  Petition  of  UTTOM  KOONDOO  and  another. 

THE  EMPRESS  v,  UTTOM  KOONDOO  and  another.^ 

Penal  Code  (Act  XLV,  of  i860),  ss.  411,  413— Offences  of  Different  Kinds— Cri- 
minal  Procedure  Code  (Act  X.  of  187 2),  ss,  283 ,  453 — Defect  in  Procedure — 
Reduction  of  Punishment — Course  to  be  followed  at  trial, 

A  prisoner  cannot  be  tried  at  the  same  trial  for  receiving  or  retaining  (s.  411,  Penal 
Code),  and  habitually  receiving  or  dealing  in  (s.  413),  stolen  property.  The  proper  coarse 
is  to  try  the  accused  first  for  the  offences  under  s.  41 1 ;  and,  if  he  is  convicted,  to  try  him 
under  s.  413,  putting  in  evidence  the  previous  convictions  under  s.  411,  and  proving  the 
finding  of  the  rest  of  the  property,  in  respect  of  which  no  separate  charge,  under  s.  41 1, 
could  be  made  or  tried  by  reason  of  the  provisions  of  s.  453  of  the  Criminal  Procedure 
Code. 

Uttom  Koondoo  and  Krishno  Moni  Telani  were  committed  on  seven 
separate  charges  of  dishonestly  retaining  stolen  property  (s.  411),  and  of  habi- 
tually dealing  in  stolen  property  (s.  413  of  the  Penal  Code). 

The  Sessions  Judge  tried  these  seven  charges  together,  and  recorded 
the  following  finding :  "  Concurring  with  the  assessors,  the  Court  finds  that 
Uttom  Koondoo  and  Krishno  Moni  Telani  'are  guilty  of  the  offences  specified 
in  the  first  seven  headings  of  the  charge,  viz,y  that  they  dishonestly  retained 
stolen  property  belonging  to  Nobin  Ghose,  Mudun  Shaha,  Meer  Jhan,  Sonatun 
Ghose,  Naba  Kumar  Chatterjee,  Tamizudden,  and  Porashoola,  knowing,  or 
having  reason  to  believe,  the  same  to  be  stolen,  and  thereby  committed  an 
offence  punishable  under  s.  411  of  the  Penal  Code ;  and  the  Court  directs  that 
the  said  Uttom  Koondoo  be  sentenced  to  rigorous  imprisonment  for  five  years, 
and  Krishno  Moni  Telani  to  rigorous  imprisonment  for  three  years.  Further, 
that  Uttom  Koondoo  pay  a  fine  of  Rs.  100,  and  in  default  suffer  rigorous  im- 
prisonment for  one  year." 

The  prisoners  appealed  against  this  order  to  the  High  Court. 

No  one  appeared  on  either  side  at  the  hearing. 

^  Criminal  Appeal,  No.  143  of  1882,  a^inst  the  order  of  T.  Peterson,  Esq.,  Sessions 
Judee  of  Jessore,  dated  the  ist  January  1802. 
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The  judgment  of  the  Court  (McDonell  and  Field,  JJ.)  was  delivered  by        1^2. 

Field,  J.  (who,  after  setting  out  the  facts,  continued). — ^There  is  no  find-      In  thb 
ing  or  sentence  under  s.  413  of  the  Penal  Code.    The  Sessions  Judge  erro-    matter  of 
neously  speaks  of  the  "  seven  headings  of  the  charge.  "    There  were  seven  thb  Petition 
distinct  charges,  not  seven  headings  of  one  charge.  Upon  conviction  on  a  single    of  Uttom 
charge  under  s.  411,  three  years  is  the  maximum  term  of  imprisonment  that    koondoo, 
could  have  been  directed.     Regard  being  had  to  the  provisions  of  s.  453  of    3  q^^  g^^ 
the  Code  of  Criminal  Procedure,  the  prisoner  could  not  have  been  charged 
and  tried  at  the  same  time  for  more  than  three  offences  of  the  same  kind. 
The  Sessions  Judge  was,  therefore,  wrong  in  trying  the  seven  charges  together. 
The  appellants  do  not,  however,  complain  of  this  irregularity  in  procedure;  and 
it  does  not  appear  that  the  irregularity  has  occasioned  a  failure  of  justice  either 
by  affecting  the  due  conduct  of  the  prosecution,  or  by  prejudicing  the  prisoners 
in  their  defence  (s.  283,  Code  of  Criminal  Procedure).    We,  therefore,  think  it 
unnecessary  to  set  aside  the  proceedings  of  the  Sessions  Judge,  and  direct  a 
new  trial ;  but, the  conviction  and  sentence  must  be  set  aside,  and  the  prisoners 
will  be  convicted  upon  the  three  charges  concerned  with  the  property  of  (i.) 
Nobin  Ghose,  (ii.)  Meeajan,  and  (iii.)  Porashoola.     For  the  first  and  second 
offences,  the  prisoners  will  be  sentenced  each  to  one  year's  rigorous  imprison- 
ment in  respect  of  each  charge.    For  the  third  offence,  Uttom  Koondoo  will  be 
sentenced  to  three  years'  rigorous  imprisonment,  and  Krishno  Moni  Telani 
to  one  year's  rigorous  imprisonment.  We  think  a  sentence  of  fine  unnecessary. 

We  may  observe  that  the  prisoners  could  not  be  tried  at  the  same  trial  for 
receiving  or  retaining  (s.  411),  and  habitually  receiving  or  dealing  in  (s.  413), 
stolen  property ;  these  two  offences  not  being  offences  of  the  same  kind  (s.  453, 
Code  of  Criminal  Procedure).  The  proper  course  would  have  been  to  try  the 
accused  first  for  the  offences  under  s.  411,  and  then,  if  he  were  convicted,  to 
try  him  for  the  offence  under  s.  413,  putting  in  as  evidence  the  previous  con- 
victions under  s.  411,  and  proving  the  finding  of  the  rest  of  the  property  in 
respect  of  which  no  separate  charge,  under  s.  411,  could  be  made  or  tried  by 
reason  of  the  provisions  of  s.  453,  Code  of  Criminal  Procedure.  As,  however, 
the  punishment  awarded  under  s.  41 1  is,  in  our  opinion,  sufficient,  it  is  unneces- 
sary to  proceed  further  under  s.  413.  The  appeal  will  be  dismissed,  the  con- 
viction and  sentence  being  altered  as  above  directed. 

Sentence  altered. 


CRIMINAL  REFERENCE. 

Before  Mr,  Justice  McDonell  and  Mr,  Justice  Field, 

MAILAM DI  FAKIR  v,  TARIPULLA  PRAMANIK.i  ,882. 

Record  of  Inferior  Court — Explanation  of  Order  Passed — Criminal  Procedure  Code  ^P^l  ^5» 
fAS  X,  of  i8y2)t  s,  295 — Indefinite  Period  of  Imprisonment  in  Default  of  Se-  o  Pai  g^ 
curity.  Order  for,  ^  ^^'  ^^' 

Where  a  Sessions  Judge  has,  under  s.  295  of  Aft  X.  of  1872,  called  for  the  record  of  an 
inferior  Court,  he  is,  before  referring  the  case  to  the  High  Court  for  orders,  bound  to  call 
apoD  the  inferior  Court  for  an  explanation  of  the  order  passed,  and  should  submit  such  ex- 
planation, together  with  the  rest  of  the  record,  to  the  High  Court. 

An  order  directing  an  accused  "to  be  imprisoned  until  he  gives  security'*  is  bad;  a 
definite  period  for  such  imprisonment,  not  exceeding  one  year,  should  be  stated  in  the  order. 

*  Criminal  Reference,  No.  90  of  1882,  Letter  No.  120,  from  the  order  made  by  C.  /I. 
KeUy,  Esq,,  Sessions  Judge  of  Pubna  and  Bogra,  dated  the  19th  April  1882. 
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1883. 


Mailamdi 
Fakir 

Taripulla 
Pramanik, 
8  Cal.  644. 


One  Mailamdi  Fakir  charged  Taripulla  Pramanik  under  s.  352  of  the  Penal 
•  Code  with  assault. 

The  case  was  tried  summarily  by  a  Bench  of  Honorary  Magistrates,  who 
convicted  him,  and  sentenced  him  to  a  fine  of  Rs.  10,  and  in  default  to  fifteen 
days'  rigorous  imprisonment ;  and  further  bound  him  over  to  enter  into  a  per- 
sonal recognizance  in  Rs.  100,  with  two  sureties  for  a  like  amount,  to  keep  the 
peace  for  one  year,  and  in  default  to  simple  imprisonment  until  the  order  was 
complied  with. 

The  Sessions  Judge,  after  expressing  his  opinion  that  the  order  was  bad, 
without  calling  upon  the  Honorary  Magistrates  for  an  explanation,  referred  the 
case  to  the  High  Court. 

No  one  appeared  for  the  parties. 

The  judgment  of  the  Court  (McDonbll  and  Field,  JJ.)  was  delivered  by 

McDoNELL,  J. — ^There  has  been  great  delay  on  the  part  of  the  Sessions 
Judge  in  making  this  reference.  The  explanation  of  the  Honorary  Magistrates, 
who  sat  on  the  Bench  and  are  alive,  ought  to  have  been  submitted.  *  The  record 
says  that  the  charge  was  under  s.  352  ;  and  there  is  no  serious  contention  that 
anything  else  was  intended.  So  much  of  the  order  as  directs  the  accused  to  be 
imprisoned  until  he  gives  security  is  bad,  and  a  definite  period  not  exceeding 
one  .year  should  have  been  inserted  in  this  part  of  the  order. 

Under  all  these  circumstances,  we  think  it  will  be  sufficient  to  set  aside  so 
much  of  the  order  as  requires  recognizance  and  security  to  keep  the  peace,  and 
we  set  aside  this  portion  accordingly. 

Order  varied. 


1883. 

April  20, 
8  Cal.  724. 


CRIMINAL  REFERENCE. 

Before  Mr.  Justice  McDonell  and  Mr,  Justice  Field. 

ABASU  BEGUM  v.  UMDA  KHANUM  and  another.^ 

-  Recognizance  to  keep  the  Peace — Form  of  Summons  under  s.  492  of  the  Criminal 
Procedure  Code  (Aa  X,  of  1872). 

The  words  of  s.  492  of  the  Code  of  Criminal  Procedure  are  directory,  and  not  impera- 
tive ;  and  an  omission  to  insert  in  a  summons  under  that  section  the  amount  of  the  recog- 
nizance and  security  required  will  not  invalidate  any  subsequent  proceedings  binding  over 
the  parties  to  keep  the  peace. 

On  the  27th  October  1 881,  an  Assistant  Magistrate  passed  an  order,  under 
s.  491  of  the  Criminal  Procedure  Code,  calling  upon  certain  persons  to  appear 
and  show  cause  why  they  should  not  be  bound  down  to  keep  the  peace ;  the 
amount  of  the  bond,  the  term  for  which  it  was  to  be  in  force,  the  number  of 
sureties  required,  and  the  amount  in  which  they  were  to  be  bound,  were  not  stated 
in  the  summons. 

The  Sessions  Judge  considered  the  order  to  be  illegal,  inasmuch  as  s.  49a  of 
the  Code  of  Criminal  Procedure  had  not  been  complied  with,  and  referred  the 
following  question  to  the  High  Court:  Whether  the  provisions  of  s.  492  of  the 
Criminal  Procedure  Code  (in  regard  to  the  amount  of  the  bond,  the  term  for  which 
it  is  to  be  in  force,  the  number  of  sureties  required,  and  the  amount  in  which  they 

*  Criminal  Reference,  No.  80  of  1882,  from  the  order  made  by  G,  E,  Porter,  Esq.,  Ses- 
sions Judge  of  Gya,  dated  the  ist  April  1882. 
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arc  to  be  bound),  should  be  strictly  adhered  to,  or  whether  a  simple  order  to  show 
cause,  without  specifying  any  of  the  particulars  required  by  the  section,  is  suffi-  - 
cient  ? 

Baboo  Romesh  Chunder  Bose^  Baboo  Ram  Churn  Mitter,  and  Baboo 
Jogesh  Chunder  Dey,  for  the  different  parties  concerned  by  the  order. 

The  opinion  of  the  Court  (McDonell  and  Field,  JJ.)  was  delivered  by 

Field,  J. — In  this  case,  one  Umda  Khanum  has  been  required  to  give 
rupees  one  thousand  as  recognizance,  and  two  sureties  in  rupees  five  hundred 
each,  to  keep  the  peace  for  the  term  of  one  year,  and  one  Bahadoor  Lall  has  been 
required  to  give  rupees  two  hundred  as  recognizance,  and  two  sureties  in  rupees 
one  hundred  each,  to  keep  the  peace  for  the  same  term. 

The  Sessions  Judge  of  Gya  has  referred  the  case  to  this  Court  to  have  the 
order  quashed,  on  the  ground  that  the  summons,  issued  under  ss.  491,  492  of 
the  Code  of  Criminal  Procedure,  did  not,  as  it  should  have  done,  specify  the 
amount  of  the  recognizance,  the  number  of  sureties  required,  and  the  amount 
in  which  they  were  to  be  bound  respectively. 

S.  493  distinctly  provides  that  the  summons  shall  set  forth  the  substance  of 
the  report  or  information  on  which  it  is  issued,  the  amount  of  the  bond,  and  the 
term  for  which  it  is  to  be  enforced ;  and,  if  security  is  called  for,  the  number  of 
sureties  required,  and  the  amount  in  which  they  are  to  be  bound  respectively, 
and  the  time  and  place  at  which  the  person  summoned  is  required  to  attend. 
We  think  it  very  desirable  that  Magistrates  should,  in  the  performance  of  their 
duties,  atCend  strictly  to  the  provisions  of  the  law.  This  is  desirable  on  many 
grounds ;  and,  if  there  were  no  other  reason  for  desiring  it,  on  this  ground  alone, 
that  it  would  save  a  number  of  references  which  take  up  a  considerable  portion 
of  the  time  of  this  Court,  and  which  are  rendered  possible  merely  because  Ma- 
gistrates do  not  pay  that  attention  which  they  might  reasonably  be  expected  to 
pay  to  the  express  provisions  of  the  law. 

What  we  have  to  decide  in  the  present  case  is,  whether  the  omission  by  the 
Assistant  Magistrate  to  insert  in  the  summons  certain  of  the  particulars  requir- 
ed by  the  section  is  an  omission  which  will  invalidate  all  proceedings  had  upon 
a  summons  so  informally  issued. 

Now,  in  this  case,  we  find  that  the  summons  did  intimate  to  both  parties  who 
have  been  bound  over  that  they  were  to  show  cause  why  recognizance  and  se- 
curity should  not  be  taken  from  them.  The  summons  did  not  specify,  as  it  should 
have  done,  the  amount  of  the  recognizance,  or  the  amount  in  which  the  sureties 
were  to  be  bound  respectively. 

What  then  is  the  nature  of  the  precepts  contained  in  this  section  of  the  Code 
of  Criminal  Procedure  ?  Are  they  imperative  or  directory  merely  ?  The  Code 
does  not  in  express  language  say  what  shall  be  the  consequence  of  not  attending 
to  the  exact  provisions  contained  in  s.  492,  and  it  has  been  said  that,  where  the 
Legislature  has  expressed  no  intention  on  the  point,  that  intention  should  be  im- 
puted to  it  which  is  most  proper,  and  it  must  be  that  which  is  most  consistent 
with  reason  and  with  due  regard  to  convenience  and  justice. 

In  applying  this  principle,  it  has  generally  been  considered  that  where  the 
prescriptions  of  a  Statute  relate  to  the  performance  of  a  public  duty,  they  are  to 
be  understood  as  instructions  merely  for  the  guidance  and  government  of  those 
on  whom  the  duty  is  imposed ;  in  other  words,  they  are  to  be  considered  as  direc- 
tory merely,  and  not  imperative.  Instances  are :  Where  a  Statute  provided  that 
no  person  named  in  the  commission  of  peace  should  be  authorized  to  act  as  a 
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Abasu 
Begum 

Umda 
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justice  of  the  peace  until  he  had  taken  and  subscribed  the  oaths  required  by  law, 
'  and  a  person  named  in  the  commission  did  act  without  having  taken  and  sub- 
scribed those  oaths,  it  was  held  that  his  not  having  taken  those  oaths  did  not 
affect  the  validity  of  the  acts  done  by  him.  Again,  where  a  Parochial  Assess- 
ment Ad  required  that  poor-rates  should  contain  certain  particulars  relating  to 
the  person  and  property  to  be  rated,  this  provision  was  held  to  be  directory,  and 
not  to  affect  the  validity  of  a  rate  which  did  not  contain  all  the  particulars  re- 
quired. 

In  a  very  excellent  little  work  on  Statute  Law  recently  published  by  Mr. 
Wilberforce,  the  result  of  the  cases  is  thus  stated :  *'  A  similar  construction  is 
placed  upon  Statutes  which  provide  that  things  shall  be  done  in  a  certain  manner. 
Such  a  provision  is  usually  considered  directory,  unless  the  Legislature  has  used 
negative  words  or  other  words  showing  an  intention  to  treat  the  manner  of  per- 
formance as  essential  to  the  validity  to  the  act,  or  unless  the  Statute  confers  a 
special  authority  which  must  be  strictly  followed." 

Now,  in  the  case  before  us,  if  the  summons  had  not  expressly  given  notice  to 
the  petitioners  that  they  would  have  to  show  cause  why  they  should  not  give  secu- 
rity, and  notwithstanding  this  omission  security  had  been  taken  from  them,  we 
think  that  they  would  have  been  prejudiced  by  the  form  of  the  summons.  But, 
as  the  summons  did  give  distinct  notice  that  both  recognizance  and  security  would 
be  required  of  them,  although  the  amount  of  such  recognizance  and  security 
was  not  specified,  we  think  that  the  irregularity  was  not  one  which  really  pre- 
judiced the  petitioners,  and  that  the  provisions  of  the  law  as  to  the  insertion  in 
the  summons  of  the  amount  of  the  recognizance  and  security  ought  to  be  re- 
garded as  directory  only,  and  not  as  imperative.  In  this  view,  the  omission  in 
the  summons  will  not  invalidate  the  subsequent  proceedings. 

We,  therefore,  decline  to  interfere  with  the  order  <A  the  Assistant  Magis- 
trate. 


1882. 

AprU20. 

8  Cal.  738. 


APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  McDonell  and  Mr,  Justice  Field, 

In  the  matter  of  the  Petition  of  GOPAL  CHUNDER  SIRDAR. 

GOPAL  CHUNDER  SIRDAR  v.  FOOLMONI  BEWA.i 

Abetment-^Extortion^Village  Chowkidar-^Penal  Code  (Act  XLV,  of  i86oJ, 

s.  3^4- 
The  mere  fact  that  the  ofFence  of  extortion  under  s.  384  of  the  Penal  Code  is  com. 
mitted  in  the  presence  of  the  village  chowkidar,  without  eliciting  any  disapproval  on  his 
part,  will  not  render  him  liable  as  an  abettor  of  the  offence. 

In  this  case,  the  petitioner,  Gopal  Chunder  Sirdar,  was  charged  with  aid- 
ing and  abetting  one  Shib  Chand  Bhandari  in  extorting  Rs.  15  from  one  Fool- 
moni  Bewa.  The  Deputy  Magistrate,  in  his  judgment,  said  :  "  The  evidence 
for  the  prosecution  proves  that  the  accused  Shib  Chand  charged  the  complain- 
ant with  the  theft  of  the  bythuk  of  his  hookah,  and  threatened  to  '  challan ' 
her,  unless  she  paid  him  Rs.  30,  and  that  accused  eventually  agreed  to  take 
Rs.  15,  which  sum  the  complainant,  by  making  over  her  personal  jewelleiy  to 
one  Umesh  Purkhait  as  security,  managed  to  raise  and  pay  the  accused. 

*  Criminal  Motion,  No.  75  of  1882,  against  the  order  of  E.  M,  Reily,  Esq.,  Deputy 
Magistrate  of  Diamond  Harbour,  in  the  24-Parganas,  dated  the  7th  March  .1882. 
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The  presence  of  the  accused  chowkidar,  Gopal  Chundcr  Sirdar,  is  deposed        issa. 
to,  and,  though  it  does  not  appear  that  he  said  or  did  anything  in  particular, 


his  presence  during  the  occurrence,  added  to  the  fact  of  his  not  having  dis-       ^^  '^"' 
approved  of  the  accused  Shib  Chand's  words  and  conduct  and  action,  suffici-    matter  op 
ently  indicate  the  abetment  on  his  part."      The  Deputy  Magistrate  convicted  thb  Petition 
Shib  Chand  Bhandari  under  s.  384  of  the  Penal  Code,  and  sentenced  him  to     of  Gopal 
one  month's  rigorous  imprisonment,  and  to  pay  a  fine  of  Rs.  30,  or  in  default     Chundir 
to  similar  additional  imprisonment  for  one  month.     He  convicted  the  petitioner      Sirdar, 
Gopal  Chunder  Sirdar  under  ss.  384  and  109  of  the  Penal  Code,  and  sentenced     8  Cal.  728. 
him  to  one  month's  rigorous  imprisonment.     Shib  Chand  appealed  to  the  Dis- 
trict Judge,  who,  disbelieving  the  evidence  for  the  prosecution,  reversed  his 
conviction,  and  ordered  the  fine  to  be  returned.     Gopal  Chunder  moved  the 
High  Court  to  have  the  finding  and  sentence  of  the  Deputy  Magistrate  revers- 
ed and  annulled. 

Baboo  Boido  Nath  Dutt  for  the  petitioner. 

The  judgment  of  the  Court  (McDonell  and  Field,  JJ.)  was  delivered  by 

McDoNELL,  J. — In  this  case,  one  Shib  Chand  Bhandari  was  charged  with 
extortion,  the  extortion  being  said  to  consist  in  taking  Rs.  1 5  from  a  woman 
by  threatening  to  bring  a  charge  of  theft  against  her. 

The  petitioner  before  us,  Gopal  Chunder  Sirdar,  was  the  village  chowki- 
dar, and  he  has  been  convicted  of  abetment  of  the  extortion  committed  by  Shib 
Chand  Bhandari. 

The  Deputy  Magistrate  says  in  his  judgment:  "Though  it  does  not  ap- 
pear that  he  (Gopal  Chunder  Sirdar)  said  or  did  anything  in  particular,  his  pre- 
sence during  the  occurrence,  added  to  the  fact  of  his  not  having  disapproved 
of  the  accused  Shib  Chand's  words  and  conduct  and  action,  sufficiently  indi- 
cate the  abetment  on  his  part.  " 

We  think  that  the  omission  on  the  part  of  Gopal  Chunder  Sirdar  to  dis- 
approve of  the  conduct  of  Shib  Chand  Bhandari  cannot,  under  the  circumstan- 
ces, be  said  to  amount  to  abetment.  The  only  portion  of  the  definition  in  s. 
107  of  the  Penal  Code,  which  can  be  supposed  to  apply,  is  the  3rd  clause, 
namely,  "  intentionally  aids  by  any  act  or  illegal  omission  the  doing  of  that 
thing."  Now,  there  was  no  illegal  omission  on  the  part  of  the  chowkidar  in 
this  case.  He  was  not  bound  by  s.  89  or  by  s.  90  of  the  Code  of  Criminal 
Procedure  to  report  the  offence  of  extortion ;  and,  even  if  he  were  so  bound, 
his  subsequent  omission  to  report  the  commission  of  the  offence  could  not  be 
said  to  be  intentionally  aiding  the  doing  of  the  thing  itself,  which  must  have 
been  done  before  it  could  be  reported  by  the  chowkidar. 

The  offence  of  extortion  is  not  a  "cognizable  offence;"  and  therefore,  even 
if  we  suppose  that  the  chowkidar  knew  the  charge  of  theft  to  be  false,  and  this 
docs  not  appear,  s.  95  or  s.  97  of  the  Code  of  Criminal  Procedure  would  not 
apply. 

That  the  chowkidar  intentionally  aided  the  commission  of  the  offence  of 
extortion  by  any  aft  is  negatived  by  the  Deputy  Magistrate's  finding;  and  we 
are  unable  to  see  that  he  aided  by  any  illegal  omission.  We  must,  therefore, 
set  aside  the  conviction  and  sentence. 

Conviction  set  aside. 


1.  L.  R.,  Cal.  53. 
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APPELLATE  CRIMINAL. 
Be/ore  Mr,  Justice  McDonell  and  Mr.  Justice  Field, 
i852.  In  the  matter  of  the  Petition  of  LUDDUN  SAHIBA. 

^fV^^'  LUDDUN  SAHIBA  v.  MIRZA  KAMAR  KUDAR.i 


8C«U79S.) 


Maintenance — Mutta  Form  of  Marriage — Criminal  Procedure  Code  (Ati  X,  of 
i8j2jf  5.  5j6 — Mahomedan  Law — Sheea  Sect. 

Under  the  law  of  the  Sheea  sect  of  Mahomedans,  a  mutta  wife  is  not  entitled  to  main- 
tenanoe ;  but  such  a  provision  of  the  law  does  not  interfere  with  the  statutory  right  to 
maintenance  giyen  by  s.  536  of  the  Code  of  Criminal  Procedure. 

The  mutta  form  of  marriage  does  not  admit  of  repudiation  under  the  law  of  the  Sheea 
sect  of  Mahomedans. 

Qiuere. — Whether  the  form  of  divorce  called  ziharmay  be  exercised  in  the  mutta  form 
of  marriage. 

One  Luddtm  Sahiba  applied  to  a  Magistrate,  under  s.  536  of  the  Code  of 
Criminal  Procedure,  for  maintenance,  stating  that  she  had  been  married  to  her 
husband,  undQf  the  mutta  form,  for  a  period  of  fifty  years,  and  that  her  hus* 
band  had  now  refused  to  maintain  her. 

The  husband  alleged  that  the  mutta  was  contracted  for  one  month  and 
a-rhalf  only,  and  that,  after  living  with  Luddun  for  a  month,  he  gave  up  the  re- 
maining fifteen  days  on  her  going  away  to  her  own  house  without  his  consent. 

The  Deputy  Magistrate  held  that,  according  to  the  Sheea  law,  by  which  the 
parties  were  governed,  the  woman  had  no  right  to  maintenance,  she  being  a 
mutta  wife  to  whom  the  secticfn  of  the  Criminal  Procedure  Code  was  inappli- 
cable; and  that,  the  husband  having  given  up  a  portion  of  the  period  of  the 
mutta  marriage,  the  woman  was  no  longer  his  wife  within  the  meaning  of  s. 
536.    He,  therefore,  dismissed  the  application. 

The  case.came  up  to  the  High  Court  under  s.  294  of  Aft  X.  of  1872. 

Mr.  Amir  Ali  and  Moonshi  Serajul  Islam^  for  the  petitioner,  contended 
that  the  provisions  of  the  Sheea  law  could  not  interfere  with  the  statutory  right 
to  maintenance  given  by  s.  536. 

Mr.  Ahdool  Rahman^  contra^  contended  that  the  effect  of  giving  up  part 
of  the  period  for  which  the  contract  of  marriage  had  been* made  was  to  put  an 
end  to  the  relationship  of  husband  and  wife. 

The  prder  of  the  Court  (McDonell  and  Field,  JJ.)  was  as  follows : — 

The  petitioner  in  this  case  made  an  application  under  s.  536  of  the  Code 
of,  CriminaL  Procedure  for  the  purpose  of  obtaining  an  order  for  maintenance 
of  heii^c^  as.  the  wife  of  Prince  Mirza  Kamar  Kudar.  It  is  admitted  on  all 
h^q^$  ihat.the  parties  are  Sheeas,  and  that  she  was  a  wife  by  the  mutta  form  of 
marriage  contract.  She  alleges  that  the  period  of  the  contract  made  between 
herself  and  the  defendant  was  fifty  years.  The  defendant,  on  the  other  hand, 
alleges  that  the  period  was  one  month  and-a-half  only. 

The  Deputy  Magistrate,  before  whom  the  case  came  for  disposal,  was  of 
opinion,  ^rj/,  that,  inasmuch  as,  under  the  Sheea  law,  a  mutta  wife  has  no  right 
to  maintenance,  the  petitioner  was  not  entitled  to  obtain  an  order  for  mainte- 
nance tinder  the  provisions  of  s.  536  of  the  Code  of  Criminal  Procedure;  and, 

» Criminal  Motion,  No.  93  of  1882,  against  the  order  of  Syed  Amir  llussain,  Deputy 
Magistrate  of  the  24-Parganas,  dated  the  25th  February  1882. 
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secondly y  that,  as  the  defendant  had  g^ven  up  the  r^naMing  teMi  of  the  period        1882. 

of  the  mutta  marriage,  the  petitioner  was  no  longer  a  wife  within  the  meaning — 

of  s.  536.  'N+»« 

As  to  the  first  point,  there  is  no  dispute  that,  according  to  the  Sheea  law,        p 
a  mutta  wife  is  not  entitled  to  maintenance.    But  it  is  contended  by  Mr.  Amir   "' .  '™'''^'* 
All  that  this  provision  of  the  Sheea  law  cannot  interfere  with  the  statutory  right    ^^  Luddun 
to  maintenance  given  by  s.  536  of  the  Code  of  Criminal  Procedure.  Sahiba, 

We  think  that  this  contention  is  correct.  A  right  to  maintenance,  depending 
upon  the  personal  law  of  the  individual,  is  a  right  capable  of  being  eriforced, 
and  properly  forms  the  subject  of  a  suit  in  a  Civil  Court.  But  we  think  that  this 
right,  depending  upon  the  personal  law  of  the  individual,  is  altogether  different 
from  the  statutory  right  to  maintenance  given  by  s.  536  in  every  case  in  which  a 
person,  having  sufficient  means,  neglects  or  refuses  to  maintain  his  wife. 

As  to  the  second  point,  it  is  admitted  by  both  sides  that  the  husband  can 
give  up  the  remaining  portion  of  the  period  for  which  the  contract  of  mutta  mar- 
riage is  made.  For  the  defendant  it  is  contended  that  the  effect  of  giving  up  the 
rest  of  the  period  is  to  put  an  end  to  the  relationship  of  husband  and  wife.  No 
authority  has  been  shown  to  us  in  support  of  this  contention,  and,  as  at  present 
advised,  we  are  unable  to  concur  in  the  argument  that  the  giving  up  of  the  re- 
mainder of  the  term  terminates  the  relationship  of  husband  and  wife.  Accord- 
ing to  the  Sheea  law,  the  mutta  form  of  marriage  does  not  admit  of  repudiation, 
and,  if  the  giving  up  of  the  remainder  of  the  term  had  the  effect  contended  for, 
this  would  practically  destroy  the  provision  of  the  law  which  forbids  repudiation 
in  this  form  of  marriage. 

We  think,  therefore,  that  the  Deputy  Magistrate  was  not  right  in  dismiss- 
ing the  petition  on  either  of  the  grounds  on  which  he  has  proceeded.  We  most, 
therefore,  set  aside  his  order,  and  remand  the  case  in  order  that  he  may  deter- 
mine whether  the  period  of  the  mutta  contract  was  fifty  years,  as  alleged  by  the 
petitioner,  or  one  month  and-a-half  only,  as  alleged  by  the  defendant — ^determine, 
in  other  words,  whether  the  petitioner  is  still  the  wife  of  the  defendant. 

In  the  course  of  the  argument  a  question  was  raised  before  us,  upon  which 
we  pronounce  no  opinion,  because  it  was  not  a  point  which  was  raised  before  the 
Deputy  Magistrate.  We  refer  to  the  question  whether  the  form  of  divorce,  known 
as  zihar^  may  be  exercised  in  the  mutta  form  of  marriage.  Mr.  Baillie  says  that 
there  is  some  difference  of  opinion  on  this  point,  but  that,  according  to  the  opi- 
nion which  is  founded  on  traditional  authority,  it  may  be  exercised.  T^e  de- 
fendant contended  before  the  Deputy  Magistrate  that  he  had  given  up  the  re- 
mainder of  the  term,  and  that  this  had  the  effect  of  terminating  the  relationship 
of  husband  and  wife.  He  made  no  allegation  that  he  had  exercised,  and  htta 
a  right  to  exercise,  zihar. 

Order  set  asidim 
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Before  Mr.  Justice  McDonell  and  Mr.  Justice  Field, 
1883.  In  the  matter  of  the  Petition  of  JHUBBOO  MAHTON  and  others. 

THE  EMPRESS  v,  JHUBBOO  MAHTON  and  others.i 


April  28  < 


8  Cal.  739« 


Evidence — Writing  to  Refresh  Memory — Right  of  Counsel  to  inspect  the  Writing 
— Neglect  to  exercise  such  Right — Deposition  of  Medical  Witness — Criminal 
Procedure  Code  (Aet  X,  of  187 2J,  ss,  240^  323 — Duty  of  a  Judge  when  charg- 
ing a  Jury — Constructive  Murder  under  s.  34  of  Penal  Code  (Act  XLV,  of 
i86oJ — Effect  on  others  charged  under  s,  I4g — Irregularities  in  Procedure  and 
Admission  of  Evidence. 

Per  Field,  J. — ^The  grounds  upon  which  the  opposite  party  is  permitted  to  inspect  a 
writing,  and  to  refresh  the  memory  of  a  witness,  are  threefold :  (i)  to  secure  the  full  benefit 
of  the  witness's  recollection  as  to  the  whole  of  the  facts ;  (ii)  to  check  the  use  of  improper 
documents ;  (iii)  to  compare  his  oral  testimony  with  his  written  statement. 

Per  Field,  J. — ^The  opposite  party  has  a  right  to  look  at  any  particular  writing  before 
or  at  the  moment  when  the  witness  uses  it  to  refresh  his  memory  in  order  to  answer  a  parti- 
cular question ;  but  if  he  then  neglects  to  exercise  his  right,  he  cannot  continue  to  retain 
the  right  throughout  the  whole  of  the  subsequent  examination  of  the  witness. 

Per  Field,  J. — Under  the  provisions  of  s.  323  of  the  Code  of  Criminal  Procedure,  the 
examination  of  a  medical  witness  taken  and  duly  attested  may  be  given  in  evidence  in  any 
criminal  trial ;  but  in  order  that  such  evidence  may  be  admissible  against  any  individual 
accused  person,  the  examination  must  have  been  taken  in  the  presence  of  the  accused  person. 

Per  Field,  J. — It  is  the  duty  of  a  Judge  to  give  a  direction  upon  the  law  to  the  jury  so 
far  as  to  make  them  understand  the  law  as  bearing  upon  the  facts ;  and  if  he  does  not  give 
them  an  explanation  of  the  law  sufficiently  comprehensive  to  enable  them  to  decide  the  par- 
ticular issue,  it  is  a  misdirection. 

Per  Field,  J, — Where  a  prisoner  is  constructively  guilty  of  murder  under  s.  34  of  the 
Penal  Code,  it  is  doubtful  if  he  can  be  said  to  have  committed  the  offence  of  murder  within 
the  meaning  of  s.  149,  so  as  to  make  other  prisoners,  by  a  double  construction,  guilty  of 
murder. 

Per  Field,  J. — Irregularities  under  s.  240  of  the  Criminal  Procedure  Code  in  the  se- 
lection of  the  jurors,  and  in  the  admission  of  the  deposition  of  a  medical  witness  treated, 
it  not  being  shown  that  the  prisoners  had  been  thereby  prejudiced,  as  being  objections  which 
ought  not  to  be  entertained  for  the  purpose  of  interfering  with  the  verdict,  regard  being  had 
to  the  provisions  of  s.  283  of  the  Criminal  Procedure  Code, 'and  s.  167  of  the  Evidence 
Act. 

This  was  an  appeal  from  an  order  of  the  Sessions  Judge  of  Patna. 

The  facts  of  the  case  are  fully  set  out  in  the  judgment  of  Field,  J. 

Mr.  BransoHy  Mr.  Huda,  and  Mr.  Sandel,  for  the  appellants. 

The  Officiating  Advocate-General  (Mr,  Phillips)  and  Mr.  M,  Ghose  for 
the  Crown. 

The  following  judgments  were  delivered : — 

•Field,  J. — In  this  case  eight  persons  have  been  tried  and  convicted  under 
s.  302,  read  with  s.  142,  of  the  Penal  Code,  and  have  been  sentenced  to  trans- 
portation for  life.  The  circumstance  out  of  which  the  case  arose  was  a  dispute 
concerning  a  piece  of  land  and  the  crop  which,  at  the  time  of  the  occurrence, 
was  upon  this  land. 

The  first  prisoner,  Jhubboo,  was  originally  charged  under  ss.  302,  326, 
396,  and  148  of  the  Penal  Code.  In  the  course  of  the  trial,  two  further  charges 
were  added,  viz.,  that  he,  Jhubboo,  was  a  member  of  an  unlawful  assembly, 

*  Criminal  Appeal,  No.  146  of  1882,  against  the  order  of  H,  Beveridge,  Esq.,  Sessions 
Judge  of  Patna,  dated  the  22nd  February  1889, 
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in  the  prosecution  of  the  common  object  of  which,  namely,  in  taking  posses-        1882. 
sion  of  certain  crops  by  force,  one  of  the  members  committed  murder  by  caus-  " 
ing  the  death  of  one  Ibrahim  Hossein,  and  that  he  was  thereby  guilty  under 
s.  302,  read  with  s.  149,  of  the  Penal  Code;  and,  secondly,  that  he  was  a  mem- 


In  the 
matter  of 
ber  of  an  unlawful  assembly,  in  the  prosecution  of  the  common  object  of  which,  ^"^  Petition 
namely,  in  taking  possession  of  the  crops  by  force,  one  or  more  of  the  mem-  ^^  Jhubboo 
bers  caused  grievous  hurt  to  one  Torab  Ali,  and  that  he  had  thereby  commit-     Mahton, 
ted  an  offence  punishable  under  s.  325,  read  with  s.  149,  of  the  Penal  Code.      8  Cal.  739. 

Against  the  next  two  prisoners,  Lukshman  Mahton  and  Umrao  Mahton, 
there  were  charges  under  s.  302,  read  with  s.  149,  s.  326,  read  with  s.  149,  and 
s.  396  of  the  Penal  Code.  The  charge  under  s.  302  runs  thus :  "  That  you 
were  members  of  an  unlawful  assembly,  by  a  member  of  which,  to  wit,  Jhub- 
boo, an  offence,  to  wit  the  murder  of  Ibrahim  Hossein,  was  committed,  such 
as  you  knew  to  be  likely  to  be  committed,  in  the  prosecution  of  the  common 
object,  to  wit,  the  taking  possession  of  the  crops  by  force. "  Lukshman  is  also 
charged  with  rioting,  armed  with  a  deadly  weapon,  under  s.  148. 

Against  the  remaining  five  prisoners — Harihur  Mahton,  Ramdehal  Mah- 
ton, Sajwan  Mahton,  Mahabir  Mahton,  and  Ramjiwan  Mahton — there  are 
charges  under  s.  302,  read  with  s.  149,  s.  326,  read  with  s.  149,  and  s.  396  of 
the  Penal  Code ;  and  in  these  charges  the  common  object  is  indefinitely  stated 
to  be  **  the  taking  possession  of  the  crops  by  force.  "  And  the  charges  as  to 
murder  and  grievous  hurt  alleged  that  the  accused  persons  knew  these  offences 
to  be  likely  to  be  committed  in  the  prosecution  of  the  common  object.  There 
was  also  against  Harihur  Mahton  an  additional  charge  under  s.  148. 

Two  observations  may  be  made  in  respect  of  the  prisoners  other  than 
Jhubboo  \  first,  the  charges  against  them  did  not  allege  that  the  offences  of 
murder  and  grievous  hurt  were  committed  in  the  prosecution  of  the  common 
object  of  the  unlawful  assembly,  and  yet  the  jury  have  found  that  these  pri- 
soners are  guilty,  on  the  ground  that  the  offence  of  murder  was  committed  in 
prosecution  of  the  common  object  of  the  unlawful  assembly.  The  Judge  gave 
no  direction  upon  the  matter  of  the  charge  as  framed,  viz.,  that  murder  was 
such  an  offence  as  the  members  of  the  unlawful  assembly  knew  to  be  likely 
to  be  committed  in  the  prosecution  of  the  common  object ;  he  summed  up  as  if 
the  charge  alleged,  which  it  did  not,  that  murder  had  been  committed  in  pro- 
secution of  the  common  object.  It  is  reasonable  to  suppose  that  the  Judge's 
misdirection  led  the  jury  into  error.  Secondly,  the  charges  allege  that  the  offen- 
ces of  murder  an^  grievous  hurt  were  committed  by  Jhubboo  Mahton.  These 
charges  were  not  amended  by  the  insertion  of  any  such  words  as  the  follow- 
ing :  "or  some  other  person  unknown  who  was  a  member  of  the  unlawful 
assembly."  The  jury  have  found,  as  a  fact,  that  Jhubboo  Mahton  did  not  com- 
mit the  murder;  and  if  Jhubboo  did  not  commit  the  murder,  it  is  not  easy  to 
understand  how  the  prisoners  other  than  Jhubboo  could  be  constructively  con- 
victed of  murder,  on  the  ground  that  murder  had  been  committed  by  Jhubboo 
in  prosecution  of  the  common  object  of  the  unlawful  assembly. 

Five  persons  are  said  to  have  been  injured  in  the  course  of  the  riot — name- 
ly, Ibrahim  Hossein,  Imdad  Ali,  Gohur  Ali,  Torab  Ali,  and  Abdul  Karim.  Of 
these,  Ibrahim  Hossein  has  since  died,  in  consequence,  as  is  alleged  by  the 
prosecution,  of  the  injuries  which  he  received  on  the  occasion  of  the  riot. 

In  the  petition  of  appeal  which  has  been  presented  to  this  Court,  a  num- 
ber of  points  have  been  t^ken ;  biit  as  they  have  not  all  been  pressed  upon  us, 
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1882.        I  shall,  before  proceeding  to  deal  with  the  Judge's  charge  to  the  jury,  notice 

"T those  only  which  formed  the  subject  of  the  arguments  addressed  to  us. 

In  the 

The  first  point  is,  that  the  jurors  who  tried  the  case  were  not,  as  they  should 
have  been,  chosen  by  lot  from  the  persons  summoned  to  aft  as  jurors.    S.  239 
of  the  Code  of  Criminal  Procedure  directs  that  assessors  shall  be  chosen  by  the 
OF  jHUBBoo   judgg      s.  240  directs  that  the  jurors  shall  be  chosen  by  lot  from  the  persons 
Mahton,     summoned  to  act  as  jurors.    If.  as  is  alleged  in  the  petition  of  appeal,  the  Judge 
8  Cal.  739.    himself  selected  the  jurors  instead  of  choosing  them  by  lot,  he  acted  contrary  to 
the  provisions  of  s.  240.    But  as  there  is  no  serious  contention  that  the  appel- 
lants were  in  any  way  prejudiced  by  what  the  Judge  is  said  to  have  done  in  this 
matter,  I  think  the  objection  is  not  one  which  ought  to  be  entertained  for  the  pur- 
pose of  interfering  with  the  verdict,  regard  being  had  to  the  provisions  of  s.  283 
of  the  Code  of  Criminal  Procedure. 

The  next  point  is,  that,  although  the  police-officer,  Ram  Surrun  Lai,  was 
allowed  to  refresh  his  memory  by  looking  at  his  diary,  the  Sessions  Judge  im- 
properly refused  to  allow  the  counsel  for  the  defence  to  see  this  diary.  What 
really  happened  was  this :  The  police-officer,  Ram  Surrun  Lai,  when  under  ex- 
amination, was  asked  whether  he  took  down  the  statement  made  by  the  witness 
Leakat,  and  he  replied  that  he  did.  He  then  read,  or  refreshed  hij  memory, 
by  looking  at  the  original  statement  so  taken  down  by  him.  This  was,  as  I 
understand  it,  a  statement  taken  down  under  the  provisions  of  s.  119  of  the 
Code  of  Criminal  Procedure,  and  was  not  necessarily  a  part  of  the  diary  which 
a  police-officer  is  required  to  keep  by  s.  126.  The  particulars  which  s.  126  re- 
quires to  be  recorded  in  a  police-diary  do  not  include  any  written  statement 
taken  down  under  s.  119 ;  and  from  the  papers  produced  before  us,  it  would 
appear  that,  as  a  matter  of  fad,  the  written  statement  was  not  an  integral  portion 
of  the  diary.  Having  looked  at  Leakat's  statement,  the  police-officer  said,  in 
answer  to  a  question  put  by  the  prisoner's  counsel,  that  it  contained  nothing  about 
Jhubboo  jumping  on  Ibrahim.  The  objeft  of  asking  this  question  was  to  show 
that  Leakat  in  his  first  statement  to  the  police  had  said  nothing  about  the  pri- 
soner Jhubboo  jumping  on  the  deceased  Ibrahim.  The  medical  evidence 
showed  that  Ibrahim  had  received  internal  injuries,  and  the  theory  of  the  de- 
fence was,  that,  after  these  injuries  were  discovered  upon  2, posi-mortem  exami- 
nation, the  witness  Leakat  improved  his  testimony  by  adding  a  statement  about 
Jhubboo  jumping  on  Ibrahim  with  the  objeft  of  accounting  for  the  internal  in- 
juries discovered  by  the  post-mortem  examination.  As,  however,  the  police- 
officer  stated  that  Leakat  had  said  nothing  to  him  about  Jhubboo  jumping  on 
Ibrahim,  the  object  of  the  question  was  attained,  and  it  was  unnecessary  for  the 
prisoner's  counsel  to  ask  to  look  at  the  diary. 

The  police-officer  then  stated  in  answer  to  a  further  question  that  the  state- 
ment taken  by  him  did  not  record  that  Jhubboo  had  given  orders.  It  appears 
from  a  note  made  lower  down  by  the  Sessions  Judge  that  this  question  also 
was  answered  by  the  witness  after  looking  at  the  written  statements  taken  by 
him,  when  he  questioned  the  persons  afterwards  called  for  the  prosecation  in 
the  Court  of  Session.  Here  also,  as  the  answer  of  the  witness  was  all  that  the 
prisoner's  counsel  could  desire,  there  was  no  necessity  for  him  to  look  at  the 
original  statement  with  which  the  witness  refreshed  his  memory,  and  he  did 
not  ask  to  do  so. 

After  this  we  have  nearly  a  page  and-a-half  of  the  same  witness's  cross- 
examination,  and  then  we  find  that  the  witness  was  asked — **  Did  Torab  AH  sa^ 
anything  to  you  al>out  his  having  seen  Gohur  All,  Imdad  Ali,  and  Abdul  Karim 
being  struck  ? "    The  answer  was,  "  I  do  not  remember,  "    Before  giving  this 
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answer,  it  is  not  contended  that  the  ^vitness  again  looked  at  the  original  state^        1882. 

ments  of  the  witnesses,  and  the  Judge  then  makes  this  note — "  The  counsel  for • 

the  defence  wishes  to  see  the  diary,  and  to  make  the  witness  refresh  his  memor}'       '"  '"'"* 
therewith.     The  Court  declined  to  do  this. "  It  is  now  contended  that  because    ^^'^^^  o^ 
before  answering  the  two  first  questions  above  referred  to,  the  witness  had  look-  "^"^  PftTirioN 
ed  at  the  original  statements  in  order  to  refresh  his  memory,  the  counsel  was  ^^  Jhubboo 
entitled  to  see  the  diary  when,  at  a  later  stage  of  the  examination,  the  witness     Mahton; 
gave  the  answer,  "  I  do  not  remember."    I  think  that  this  contention  is  unten-     8  Cal.  739. 
able.    I  have  first  to  observe  that,  although  the  term  *  diary'  has  been  used,  I 
take  it  that  what  the  Judge  and  the  counsel  were  really  alluding  to  was  the  state- 
ment taken  down  by  the  police-officer  under  s.  119.     Having  regard  to  s.  161 
of  the  Evidence  Aft,  the  prisoners'  counsel  was  entitled  to  see  the  writing  with 
which  the  police-officer  refreshed  his  memory  in  order  to  answer  the  first  two 
questions.    This  writing  was,  as  to  the  first  question,  the  original  statement  of 
Leakat.    What  the  writing  was  with  respect  to  the  second  question  is  not  very 
clear. 

Now,  the  writing  which  the  prisoners'  counsel  desired  to  see  when  the  wit- 
ness said,  "  I  do  not  remember,*'  was  not  the  statement  of  Leakat,  but  the  state- 
ment of  Torab  Ali.  I  think  that,  as  the  prisoners'  counsel  did  not  exercise 
bis  right  to  look  at  the  writing  when  the  first  or  when  the  second  question  was 
answered,  but  allowed  the  examination  to  proceed,  he  lost  his  opportunity  of 
claiming  to  look  at  the  writing  to  which  the  witness  referred  before  answering 
the  first  and  the  second  questions.  I  do  not  assent  to  the  argument  that,  because 
counsel  was  entitled  to  see  the  writing  which  contained  the  statement  of  Leakat, 
he  was,  therefore,  entitled  to  see  other  writings  which  contained  the  statements 
of  persons  other  than  Leakat,  and  which  had  no  connection  with  Leakat's  state- 
ment, except  that  they  were  taken  in  the  course  of  the  same  inquiry  by  the  police. 
Nor  can  I  assent  to  the  argument  that  counsel,  having  a  right  to  look  at  a  parti- 
cular writing  before  or  at  the  moment  when  the  witness  used  it  to  refresh  his 
memory  in  order  to  answer  a  particular  question,  and  not  then  exercising  this 
right,  continued  to  retain  it  throughout  the  whole  of  the  subsequent  examination 
ofthe  witness. 

The  grounds  upon  which  the  opposite  party  is  permitted  to  inspect  a  writ- 
ing and  to  refresh  the  memory  of  a  witness  are  threefold  :  (i)  to  secure  the  full 
benefit  of  the  witness's  recollection  as  to  the  whole  of  the  facts;  (ii)  to  check 
the  use  of  improper  documents ;  and  (iii)  to  compare  his  oral  testimony  with 
his  written  statement.  The  opposite  party  may  look  at  the  writing  to  see  what 
kind  of  writing  it  is  in  order  to  check  the  use  of  improper  documents ;  but  I 
doubt  whether  he  is  entitled,  except  for  this  particular  purpose,  to  question  the 
witness  as  to  other  and  independent  matters  contained  in  the  same  series 
of  writings.  I  think,  therefore,  that,  at  the  particular  stage  at  which  the  pri- 
soners' counsel  asked  to  see  what  he  called  the  diary,  by  which  I  presume  he 
meant  the  whole  series  of  writings  containing  the  statements  of  all  the  persons 
examined  by  the  police-officer, |he  was  not  entitled  to  exercise  the  right  claim- 
ed in  the  particular  way  claimed  by  him.  I  further  think  that  the  Sessions  Judge 
was  not  bound  to  compel  the  witness  to  look  at  the  so-called  diary  in  order  to 
refresh  his  memory ;  and  that  it  was  wholly  within  his  discretion  whether  he 
should  do  so  or  not. 

The  third  point  is  that  the  deposition  of  the  medical  officer  was  taken  by 
the  -Magistrate  when  only  three  prisoners — namely,  Jhubboo,  Lukshman,  and 
Umrao— were  before  him,  and  that,  as  regards  the  remaining  five  prisoners, 
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1882.        this  examination  of  the  medical  officer  was  improperly  used  as  evidence  in  the 
— — — ^—  Court  of  Session,  inasmuch  as  it  was  not  taken  by  the  Magistrate  in  their  pre- 

IN  THB  «^«*<^.» 

sence. 

MATTER  OF 

THE  Petition  Under  the  provisions  of  s.  333  of  the  Code  of  Criminal  Procedure,  "  the  ex- 

OF  Thubboo  ^^^'^^^^o^  o^  ^  CW\\  Surgeon  or  other  medical  witness,  taken  and  duly  attested 
--  by  a  Magistrate,  may  be  given  in  evidence  in  any  criminal  trial,  although  the 

'  person  examined  is  not  called  as  a  witness,  but  the  Court  may  summon  such 
*  ^^^*  Civil  Surgeon  or  other  medical  witness  if  it  sees  sufficient  cause  for  doing  so." 
I  take  it  that,  in  order  to  be  admissible  under  this  section  as  evidence  against 
any  individual  accused,  the  examination  must  have  been  taken  by  the  Magis- 
trate in  his  presence.  In  the  present  case,  I  think  it  exceedingly  probable  that 
the  examination  of  the  medical  witness  was  not  taken  in  the  presence  of  the  five 
prisoners  other  than  Jhubboo,  Lukshman,  and  Umrao.  At  the  same  time  I  can- 
not say  that  this  is  a  point  upon  which  there  is  no  possible  doubt.  No  specific 
objection  to  the  admissibility  of  the  medical  officer's  examination  was  taken  upon 
this  ground  in  the  Court  of  Session.  If  such  objection  had  been  taken,  it  is  just 
possible  that  matter  might  have  been  forthcoming  to  show  that  the  other  five  ac- 
cused were  present  in  person  or  by  agent  (s.  191,  Criminal  Procedure  Code) 
when  the  medical  officer  was  examined  by  the  Magistrate. 

The  medical  officer  was  called  in  the  Court  of  Session,  and  it  has  been  con- 
tended  before  us  that,  as  he  was  called,  his  deposition  taken  by  the  Magistrate 
was  absolutely  inadmissible.  I  do  not  assent  to  this  argument.  I  think  that  a 
deposition,  properly  taken,  may  be  put  in,  and  that  the  medical  officer  may  then 
be  called  and  further  interrogated  upon  any  points  upon  which  there  had  not 
been  a  sufficient  examination  by  the  Magistrate.  In  the  present  case  the  medi- 
cal officer  was  called,  and  was  cross-examined  by  the  prisoners'  counsel.  It  is 
true  that  this  cross-examination  was  expressly  stated  to  be  on  behalf  of  one  of 
the  prisoners  only;  but  it  is  equally  true  that  counsel  had  an  opf)ortunity  of  cross- 
examining  on  behalf  of  all  the  prisoners.  One  important  reason  why  a  depo- 
sition not  taken  in  the  presence  of  a  person  sought  to  be  affected  by  it  is  inad- 
missible is,  that  such  person  had  no  op[>ortunity  of  cross-examining  the  witness. 
In  this  case  all  the  accused  were  afforded  this  opportunity  in  the  Court  of  Session. 
Then,  further,  it  has  not  been  contended  that,  if  the  medical  officer  had  been 
examined  again  in-chief  in  the  Court  of  Session,  any  advantage  would  have  ac- 
crued to  the  appellants  which  they  could  not  have  obtained  by  cross-examining 
him  when  he  was  called  by  the  Sessions  Judge. 

Under  these  circumstances,  I  think,  it  has  not  been  shown  to  us  that  the 
prisoners  were  prejudiced  by  the  irregularity,  if  committed ;  and,  with  reference 
to  s.  383  of  the  Code  of  Criminal  Procedure  and  s.  167  of  the  Evidence  Aft,  I 
think  that  this  objection  would  not  justify  us  in  interfering  with  the  verdict. 

Having  disposed  of  these  preliminary  questions,  I  now  come  to  consider  the 
Judge's  charge  to  the  jury,  and  as  the  conclusion  to  which  I  feel  myself  con- 
strained to  come  is,  that  this  charge  is  radically  defective  in  at  least  two  essen- 
tial particulars,  I  shall  set  out  the  essential  portions  of  the  charge,  and  state 
somewhat  fully  the  grounds  upon  which  I  am  led  to  this  conclusion. 

After  some  preliminary  observations  the  Judge  proceeds  to  say :  "  The 
first  question  which  you  have  to  decide  is — ^Was  there  a  disturbance  in  the  vil- 
lage of  Sopowan  and  plot  called  Jhikitia  Kunda  on  the  morning  of  Monday,  the 
28th  November  last,  and  were  Ibrahim  and  four  others  wounded  there  ?  There 
can  be  no  doubt  that  Ibrahim  is  dead,  and  I  do  not  think  that  there  can  be  any 
reasonable  doubt  that  he  was  killed.    The  medical  evidence  shows  that  he  had 
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a  severe  and  dangerous  wound  on  the  left  arm.     The  ulnar  artery  had  been        i8to. 

cut,  and  the  ulnar  bone  broken  and  comminuted,  and  this  wound  appeared  to 

have  been  inflicted  with  a  sword.    The  medical  evidence  shows  that  death  was 

the  result  of  haemorrhage  and  shock. ''  "^nl^^ 

He  then  proceeds  to  remark  upon  the  injuries  said  to  have  been  caused  to  ^  jinmtfoo 
Torab  Ali,  Imdad  Ali,  Gohur  Ali,  and  Abdul  Karim ;  and  after  this  he  says :     jl/u-^^- 
**  The  next  questions  which  you  have  to  decide  are :  Were  the  prisoners  present  * 

at  that  disturbance  ?  Did  they  take  part  in  it?  Was  that  disturbance  a  riot?  ^^***^' 
Did  the  prisoners  take  part  in  the  riot  ?  Was  the  common  object  of  the  rioters 
to  take  possession  by  force  of  a  crop  of  paddy,  and  were  the  killing  of  Ibrahim 
Hossein  and  the  wounding  of  the  other  four  men  done  in  prosecution  of  the 
common  object  of  the  rioters  ?  The  question  of  the  presence  of  the  prisoners 
and  of  their  participation  in  the  riot  must  be  considered  by  yoif  separately  for 
each  prisoner.  You  must  consider  if  the  evidence  shows  that  each  of  the  pri- 
soners was  present  and  took  part  in  the  riot.  If  you  have  any  doubt  as  to  the 
presence  or  participation  of  any  one  of  the  prisoners,  you  will  give  him  the  be- 
nefit of  it.  If  you  find  that  there  was  a  riot,  and  that  the  prisoners  took  part 
in  it,  then  you  have  to  consider  under  what  circumstances  the  riot  was  com- 
mitted. It  is  evident  that  the  dispute  was  about  the  cutting  of  a  crop  of  paddy. 
A  most  important  question  here  arises — namely,  who  cultivated  the  land  and 
sowed  the  paddy  ? " 

After  this  he  discusses  the  question  as  to  who  sowed  the  paddy ;  and  he 
then  continues : — 

"  You  will  ask  yourselves  who  sowed  the  land  ?  Was  it  Jhubboo  or  Leakat  ? 
If  you  find  that  Leakat  sowed  the  lands,  then  Jhubboo's  right  of  private  defence  is 
gone,^  whether  the  land  was  really  his  or  not.  For  if  be  allowed^  Leakat  to  take 
possession  in  Assar,  he  had  no  right  to  resist  the  cutting  in  Aghran.  If  Leakat 
sowed  the  land  in  Assar,  even  though  wrongfully,  his  cutting  the  crop  in  Aghran 
was  not  theft,  &c.,  so  as  to  give  Jhubboo  a  right  of  private  defence.'  If  you 
find  that  Leakat  sowed  the  crops,  and  that  the  prisoners  were  present  and  took 
part  in  the  riot,  I  think  that  you  must  find  them  guilty.^ 

"  If,  again,  you  find  that  the  crop  was  sown  by  Jhubboo,  then  the  question 
which  you  have  to  ask  yourselves  is — if  he  and  his  party  exceeded  their  right 
of  private  defence  ?  The  fourth  exception  to  s.  99  declares  that  the  right  of  pri- 
vate defence  in  no  case  extends  to  the  Inflicting  more  harm  than  it  is  necessary 
to  inflict  for  the  purpose  of  defence.  Did  the  prisoners  or  any  of  them  exceed 
this  limit  ?  The  evidence  shows  that  there  were  some  300  Kurmis  armed  with 
swords  and  latties,  while  there  were  only  four  or  ^vt  Mahomedans,  and  that  they 
were  unarmed.  I  do  not  think  that  it  can  be  said  that  they  needed  to  wound 
three  persons  and  kill  a  fourth  in  order  to  preserve  the  paddy.^    The  case  is 

'  The  soundness  of  this  direction  is  very  questionable. — Note  bv  Field,  J, 
^  It  is  said  that  there  is  no  evidence  that  he  allowed  him ;  that  no  such  case  was 
made ;  that  the  prisoners  did  not  rely  upon  the  right  of  private  defence,  but  denied  the 
transaction  asstat^  by  the  prosecution ;  and*  that  the  Judge,  assuming  for  the  prisoners 
a  defence  based  on  the  exercise  of  the  right  of  private  defence,  misled  the  iury  with  sup- 
posing  that  they  admitted  the  facts,  and  sought  to  explain  away  their  criminality. — Note 
by  Field,  J. 

'  This  also  is  questionable.  It  can  scarcely  be  said  that,  if  A  wrongfully  sows  a  crop 
on  B*s  land,  A  is  entitled  to  reap  this  crop,  and  B  has  no  right  to  prevent  him. — Note  by 
Field,  J. 

*  Of  murder. — Note  by  Field,  J. 

*  It  might,  with  equal  truth,  have  been  pointed  out  that  two  hundred  men  did  not 
need  to  wound  three  persons  and  kill  a  fourth  in  order  to  achieve  the  common  object  ^f 
getting  possession  of  the  crop.— 'Note  by  Field,  J. 

L  L.  R.i  Cal.  54* 
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1883.       rather  one  of  killing  and  wounding  under  grave  and  sudden  provocation,^  and 
therefore  punishable  under  ss.  304,  334,  and  335.     Here  it  will  be  necessary 
IN  THE      £qj.  y^^j  ^Q  consider  the  evidence  against  each  prisoner/' 

THE  Petition         '^^^  Sessions  Judge  then  discusses  the  part  which  Jhubboo  took  in  the  oc- 
1     BBoo  c^'^r^^^®'  ^^^  adverts  to  the  fact  that  the  witnesses  in  their  statements  before 

°M  ^^®  police,  and  the  deceased  Ibrahim  in  his  dying  declaration,  said  nothing 

MAHTON,  i^bout  Jhubboo  giving  orders  or  jumping  upon  Ibrahim  when  down.  The 
S.Cai.  739*  direction  of  the  Judge  uf)on  this  part  of  the  evidence  was  particularly  favour- 
able to  the  prisoner  Jhubboo.  In  order  to  enable  the  jury  to  consider  the  effect 
of  the  evidence  against  each  of  the  other  accused,  the  learned  Judge  says  that 
he  here  *  summarized  *  the  evidence  of  each  witness ;  but  the  charge  does  not 
contain  this  summary.  The  Judge  then  proceeds :  "  If  you  find  that  the  crop 
was  sown  by  Jhubboo,  and  that  he  and  the  other  prisoners  had  a  right  of  pro- 
tecting the  crop  from  being  cut  and  carried  away  by  Torab  and  Leakat's  party, 
but  that  the  limits  of  the  right  of  private  defence  were  excee'ded,  you  shall  con- 
sider what,  in  your  opinion,  each  prisoner  did.  Jhubboo  is  said  to  have  order- 
ed the  killing  of  Ibrahim,  and  to  have  aided  in  doing  so  by  stamping  on  his 
chest,  Ac.  He  is  also  said  to  have  wounded  Torab,  an  old  and  feeble  man. 
It  could  scarcely  have  been  necessary  for  him  to  do  this  in  order  to  defend* 
his  property.  Lukshman  is  said  to  have  wounded  Gohur  Ali  with  a  sword,  and 
Harihur  to  have  wounded  Abdul  Karim  with  a  sword.  The  other  five  are  all 
said  to  have  used  their  latties.  If  you  believe  that  they  did,  and  that  they  ex- 
ceeded their  right  of  private  defence  by  doing  so,  then  you  can  find  them  guilty 
of  causing  hurt.  You  will  also  remember  that,  if  all  the  prisoners  joined  toge- 
ther in  assaulting  the  other  side>  and  if  they  were  not  justified  by  the  law  of 
private  defence  in  doing  so,  or  if  they  exceeded  that  right  by  striking  the  other 
party,  then  they  were  an  unlawful  assembly,  and  each  is  liable  for  the  acts  done 
by  the  assembly  or  any  member  thereof.  You  will  also  remember  the  law  that 
an  assembly  not  originally  unlawful  may  become  unlawful  afterwards.  If  the 
crop  was  Jhubboo's,  and  he  and  the  other  prisoners  went  to  protect  it,  they  did 
not  commit  a  riot  by  assembly ;  but  if  they  went  on  and  attacked  the  other  party, 
and  in  doing  so  exceeded  the  limits  of  their  right  of  private  defence,  they  be- 
came an  unlawful  assembly.'' 

Now,  there  are  parts  of  this  charge,  and  particularly  of  this  last  passage, 
more  especially  the  words  "  if  they  exceeded  that  right  by  striking  the  other 
party,  then  they  were  an  unlawful  assembly,  and  each  is  liable  for  the  acts  done 
by  the  assembly  or  any  member  thereof,"  which  appear  to  me  wholly  defective 
and  misleading ;  but  I  do  not  propose  to  comment  upon  every  portion  of  this 
charge  which  appears  to  me  open  to  observation.  I  shall  notice  only  two  de- 
fects, which  appear  to  me  so  serious,  that  I  feel  constrained  to  express  my  opi- 
nion that  the  -appellants  have  not  had  a  fair  trial  upon  the  grave  charge  upon 
which  they  have  been  convicted.  These  defects  are :  (i)  No  explanation  of,  or 
direction  as  to,  the  law  relating  to  murder  was  given  by  the  Sessions  Judge  to 
the  jury;  (ii)  the  jury  were  misdirected  with  respect  to  that  portion  of  the  charge 
which  was  concerned  with  s.  149  of  the  Penal  Code. 

It  was  properly  pointed  out  by  the  Sessions  Judge  to  the  jury  that  the  seven 
prisoners  other  than  Jhubboo  were  not  charged  with  having  themselves  done 

>  The  Judge  does  not  say,  and  it  is  not  easy  to  understand,  what  constituted  the  grave 
and  sudden  provocation  here  referred  to. — Note  by  Field,  J. 

'  The  common  object  charged  was  not  to  defend  or  maintain  possession,  which  would 
not  come  within  the  purview  of  cl.  4,  s.  141  of  the  Penal  Code,  which  says,  "  take  or  obtain 
possession.''— Note  by  Field,  J. 
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any  act  which  could  constitute  the  offence  of  murder.    The  charge  against        issa. 
them  was  that  Jhubhoo  had  committed  murder,  and  that  inasmuch  as  they  were 


with  Jhubboo,  members  of  an  unlawful  assembly,  and  Jhubboo,  while  with  them       '"  '^"" 
a  member  of  that  unlawful  assembly,  committed  murder,  they  were,  by  virtue    ••atter  of 
of  the  provisions  of  s.  149,  guilty  of  murder,  because  they  knew  it  to  be  likely  "^hk  Petition 
that  murder  would  be  committed  in  prosecution  of  the  common  object  of  the  of  Jhubboo 
unlawful  assembly.    Upon  this  charge,  the  first  essential  question  was,  whether    Mahton, 
murder  had  been  committed  by  Jhubboo  ?    There  was  no  amendment  charg-    8  Cal.  739. 
ing  in  the  alternative  that  the  offence  of  murder  had  been  committed  by  some 
person  other  than  Jhubboo.     The  second  essential  question  was,  did  the  pri- 
soners other  than  Jhubboo  know  it  to  be  likely  that  the  offence  of  murder  would 
be  committed  in  the  prosecution  of  the  common  object  of  the  unlawful  as- 
sembly ? 

As  to  the  first  point,  the  jury  found  that  the  murder  was  not  committed 
by  Jhubboo,  and  this  being  so,  it  is  not  easy  to  understand  how,  upon  the 
cfxarge  as  drawn,  the  other  seven  prisoners  could  have  been  convicted  under 
s.  302  read  with  s.  149.  The  Sessions  Judge  appears  to  have  assumed  through- 
out the  whole  of  his  charge  that  the  act  by  which  Ibrahim  lost  his  life  was  mur- 
der. As  to  what  constitutes  murder,  I  find  no  direction  whatever.  It  is  the 
duty  of  a  Judge  to  give  a  direction  upon  the  law  to  the  jury  so  far  as  to  make 
them  understand  the  law  as  bearing  upon  the  facts,  and  if  he  does  not  give 
them  an  explanation  of  the  law  si&ciently  comprehensive  to  enable  them  to 
decide  the  particular  issue,  it  is  a  misdirection.  In  this  case  the  medical  evi- 
dence goes  to  show  injuries  of  three  kinds :  (i)  there  were  injuries  about  the 
head  and  congestion  of  the  brain — on  this  point  nothing  whatever  was  said  to 
the  jury ;  (ii)  there  were  injuries  to  the  small  intestines ;  and  (iii)  there  was  a 
swordcut  on  the  arm.  The  opinion  of  the  medical  officer  as  to  the  cause  of  death 
was,  that  death  was  due  to  shock  following  the  injuries  of  the  small  intestines 
to  and  haemorrhage  from  a  wound  in  the  arm.  He  gave  no  opinion,  and  ap- 
parently was  not  asked  his  opinion,  as  to  whether  death  did,  or  could,  result 
from  the  injury  to  the  arm  alone.  If  the  jury  believed  that  Jhubboo  inflicted 
the  wound  on  the  arm,  and  also  caused  the  injuries  to  the  intestines,  this  was 
not  very  material.  If,  however,  the  jury  did  not  believe  that  Jhubboo  caused 
the  injuries  to  the  intestines,  but  believed  that  he  inflicted  the  wound  on  the 
arm,  this  became  very  material.  The  jury  appear  to  have  disbelieved  the  evi- 
dence as  to  Jhubboo  jumping  upon  the  deceased,  and  so  causing  the  injuries 
to  the  intestines.  If  this  were  so,  the  question  at  once  arose,  whether  a  shock 
sufficient  to  cause  death  was,  or  could  have  been,  the  result  of  haemorrhage 
from  the  wound  in  the  arm. 

If  the  wound  on  the  arm  alone  did  not  or  could  not  cause  death,  it  is  im- 
possible to  say  that  Jhubboo  committed  murder.  If  death  were  the  result  of 
the  combined  effect  of  the  wound  on  the  arm  and  the  injuries  to  the  intestines, 
and  the  jury  believed  that  Jhubboo  inflicted  the  wound  on  the  arm,  and  some 
other  person  unknown  caused  the  internal  injuries,  Jhubboo  might  be  liable 
for  murder  by  reason  of  the  provisions  of  s.  34  of  the  Penal  Code,  which  pro- 
vides that,  when  a  criminal  act  is  done  by  several  persons  in  furtherance  of  the 
common  intention  of  all,  each  of  such  persons  is  liable  for  that  act  in  the  same 
manner  as  if  it  were  done  by  him  alone.  But  it  may  be  a  question  whether 
in  this  case  Jhubboo,  being  thus  constructively  guilty  of  murder,  could  be  said 
to  have  committed  the  offence  of  murder  within  the  meaning  of  s.  149,  so  as 
to  make  the  other  prisoners  by  a  double  construction  guilty  of  murder. 

On  these  essential  points  no  direction  whatever  was  given  to  the  jury. 
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1883.  Then,  in  the  next  place,  when  the  jury  had  made  up  their  minds  as  to 

■  whether  Jhubboo  had  inflicted  bothlinjuries,  or  one  of  them,  or  neither  of  them. 


In  tub       if  they  believed  that  he  inflicted  one  or  both,  they  should  have  been  directed 
MATTBR  OF    ^q  coHsider  what  offence  was  committed  thereby ;   and  to  enable  them  to  do 
THE  Petition  go,  the  law  relating  to  murder  should  have  been  explained  to  them.     There  is 
OP  jHUBBoo  apparently  nothing  to  suggest  that  the  infliction  of*  injury  was,  with  reference 
MAHTOHi     to  the  first  clause  of  s.  300,  an  act  done  with  the  intention  of  causing  death. 
SCalw  730.    It  then  became  necessary  to  consider  whether  there  was  an  intention  of  caus- 
ing bodily  injury ;  and,  if  so,  whether  Jhubboo  knew  this  bodily  injury  to  be 
likely  to  cause  the  death  of  Ibrahim  (cl.  a,  s.  300).    If  the  jury  found  that 
Jhubboo  intended  to  cause  bodily  injury,  but  did  not  know  this  bodily  injury 
to  be  likely  to  cause  death,  they  ought  then  to  have  considered  whether  this 
bodily  injury  was  sufficient,  in  the  ordinary  course  of  nature,  to  cause  deaths 
and  upon  this  point  the  opinion  of  the  medical  witness  would  have  been  very 
material.     If  the  jury  found  that  it  was  not  so  sufficient,  they  should  further 
have  considered,  with  refereiice  to  the  fourth  clause  of  s.  300,  whether  Jhub- 
boo knew  that  his  act  was  so  imminently  dangerous  that  it  must  in  all  probability 
cause  death,  or  such  bodily  injury,  &c.  (cl.  4,  s.  300).     As  to  whether  the  act 
was  so  imminently  dangerous,  the  opinion  of  the  medical  officer  would  again 
have  been  material.     If  the  jury  found  that  the  act  of  Jhubboo  did  not  come 
within  any  of  the  four  clauses  of  s.  300,  they  could  not  have  found  that  Jhub- 
boo committed  murder. 

But  Jhubboo's  act,  though  not  falling  within  any  of  the  clauses  of  s.  300, 
miffht,  with  reference  to  s.  299,  have  been  done  with  the  intention  of  causing 
sucn  bodily  injury  as  was  likely  to  cause  death,  or  with  the  knowledge  that  he 
was  likely  by  such  act  to  cause  death.  As  to  whether  the  bodily  injury  was 
likely  to  cause  death,  the  opinion  of  the  medical  witness  would  again  have  been 
material.  If  the  jury  found  that  Jhubboo's  act  came  under  the  portion  of 
a.  399  just  referred  to,  this  act  would  have  been  culpable  homicide  not  amount- 
ing to  murder. 

The  same  observations  are  applicable,  if  for  Jhubboo  some  person  or  per- 
sras  unknown  had  been  substituted  in  the  charge  by  alternative  language  or 
otherwise. 

On  all  these  essential  points  no  remark  or  observation  was  made  to  the  jury; 
and  I  entertain  no  doubt  that  the  appellants  have  been  seriously  prejudiced 
by  this^  misdirection  or  want  of  direction.  If  the  jury  had  been  properly  direct- 
ed i^n  these  points,  it  is  quite  possible  that  they  would  have  found  that  the 
aft  by  which  Ibrahim  lost  his  life  was  not  murder,  but  the  lesser  ofiFence  ctf 
culpable  homicide  in  the  person  who  committed  that  aft.  They  might  even 
have  found  that  this  ad  did  not  amount  to  culpable  homicide,  but  constituted 
grieyous  hurt  only. 

I  may  further  here  remark  that,  although  there  were  charges  under  ss.  326 
and  396,  no  instruction  whatever  appears  to  have  been  given  by  the  Sessions 
Judge  as  to  these  charges. 

I  now  come  to  the  second  point.  The  Judge  records  the  following  note 
of  what  passed  between  him  and  the  jury  after  they  had  retired  to  consider 
their  verdict:  "After  about  three-quarters  of  an  hour  the  jury  returned  and 
stated  that  four  of  them,  including  the  foreman,  found  all  the  prisoners  guilty. 
The  fifth  juryman,  Baboo  Kesho  Ram  Bhuth,  doubted  the  guilt  of  the  prisoners, 
and  would  acquit  them.  The  foreman  stated  that  they  found  the  prisoners  all 
guilty  of  the  charges  under  s.  149.  They  did  not  find  that  Jhubboo  himself 
killed  Ibrahim  Hossain;  and  that  therefore  he  was  not  guilty  under  the  charge 
under  s.  302,  which  charged  him  with  having  personally  murdered  Ibrahim 
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Hossain.    Bat  they  found  that  Ibrahim  Hossain  was  murdered  by  some  mem-        iSSa. 
ber  of  the  unlawful  assembly,  and  that  the  murder  was  committed  in  prosecu- 
tion of  the  common  object  of  the  assembly.    They  found  that  all  eight  prisoners 
were  present  and  took  part  in  the  riot,  and  that  all  eight  were  therefore  guilty. 


In  thb 

MATTRJIOP 

under  ss.  149  and  302,  of  having  murdered  Ibrahim  Hossain.      In  reply  to  a  "^"^  Petition 
question  from  the  Court,  four  of  them  stated — «>.,  the  four  who  were  unani-  ^'  Jhvbpoov 
mous  stated— that  they  found  that  the  crop  was  sown  by  Leakat  Hossein.    The     Mahton, 
fifth  juryman,  in  reply  to  a  question,  said  that  he  doubted  who  had  sown  the    ^  ^^'  739* 
crop.     The  Court  concurred  with  the  verdict.    The  Court  had  not  itself  felt 
quite  certain  as  to  who  had  sown  the  crop.     But  that  point  having  been  once 
found  by  the  majority  in  favour  of  Leakat,  it  followed  that  the  crime  of  the 
accused  was  murder.     The  Court  was  not  prepared  to  dissent  from  the  opn 
nion  of  the  majority  that  Leakat  had  sown  the  crop.      That  was  a  point  on         • 
which  they  were  the  best  judges,  and,  as  the  Court  remarked  in  the  charge, 
once  it  was  held  that  Leakat  sowed  the  crop,  Jhubboo's  plea  of  private  defence 
was  gone.     As  the  jury  did  not  find  that  Jhubboo  personally  murdered  Ibra- 
him, the  Court  could  not  regard  him  as  more  guilty  than  ihe  others,  nor  did 
it  think  that  capital  sentences  should  be  passed  on  eight  men." 

The  Court  sentenced  each  of  the  eight  prisoners  under  ss.  302  and  149 
to  transportation  for  life. 

The  Court  did  not  pass  any  sentence  under  the  other  sections. 

I  may  here  observe  that,  when  the  jury  were  not  unanimous  as  to  their  ver- 
dict, the  Judge  would  properly  have  required  them  to  retire  for  further  consl^ 
deration  (see  s.  263,  Code  of  Criminal  Procedure).  Again,  this  same  section 
allows  the  Judge  to  ask  the  jury  such  questions  as  are  necessary  to  ascertain 
what  their  verdict  is,  and  directs  that  such  questions  and  answers  shall  be  re- 
corded. The  learned  Sessions  Judge  has  not  complied  with  this  direction  of 
the  law  by  recording  the  questions  and  answers,  but  has  given  the  substance 
of  them  merely. 

It  will  appear  from  the  extracts  above  made  from  the  Judge's  charge,  and 
from  the  above  record  of  what  took  place  between  the  Judge  and  the  jury,  that 
the  jury  were  directed  to  consider  whether  the  murder  was  committed  in  pro- 
secution of  the  common  object  of  the  assembly,  and  that  the  jury  found  that 
the  murder  was  committed  in  prosecution  of  the  common  object.  Now,  the 
charge  against  the  prisoners  other  than  Jhubboo  did  not  allege  that  murder 
was  committed  in  prosecution  of  the  common  object  of  the  unlawful  assembly. 
What  it  did  allege  was  that  the  prisoners  knew  it  to  be  likely  that  murder  would 
be  committed  in  prosecution  of  that  object,  and  upon  this,  the  language  of  the 
charge,  I  find  no  direction.  It  appears  to  me  that  the  jury  were  in  consequence 
misled  to  find  in  the  affirmative  something  which  was  not  alleged  in  the  charge. 

The  prisoners  other  than  Jhubboo  could  not,  upon  the  charges  as  drawn« 
have  been  convicted  of  murder,  unless  they  knew  that  it  was  likely  that  mur- 
der would  be  committed  in  prosecution  of  the  common  object  of  taking  pos- 
session of  the  crops  by  force.  The  circumstances  from  which  the  jury  could 
infer  that  the  prisoners  knew  this  to  be  likely  were  not  placed  before  them. 
They  were  told  to  find  that  which  was  not  in  the  charge,  W0.,  whether  murder 
was  committed  in  prosecution  of  the  common  object  of  taking  of  possession  of 
the  crops  by  force. 

Having  regard  to  the  law  as  laid  down  ia  the  case  of  The  Queen  v,.Sabed 
Ait}  I  think  the  observations  of  the  Judge  upon  this  point,  even  assuming  that 

I II  B.  L.  R.  347;  &  C,  ao  W.  R.  (F.  B.),  Or.  Rul.,  S- 
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1882.        the  charge  alleged  murder  to  have  been  committed  in  prosecution  of  the  common 
object,  were  meagre  and  defective,  and  not  calculated  to  give  the  jury  that  as- 


IN  THE       sistance  which  they  ought  to  have  had  in  order  to  enable  them  to  understand 
MATTER  OF    clearly  the  circumstances  under  which  they  would  be  justified  in  convicting  the 
THE  Petition  prisoners  other  than  Jhubboo  constructively  of  the  serious  offence  of  murder. 
OP  jHUBBoo  »pj^^  ^^g^  j^^g^  J  observe,  occupied  no  less  than  eight  days  of  the  Sessions 

Mahton,  jadge's  time,  and  I  should  be  extremely  reluctant  to  send  it  back  to  be  tried 
8  Cal*  739.  again  if  I  saw  any  other  way  in  which  the  interests  of  justice  could  be  satisfied. 
Having  regard  to  the  defects  which  I  have  pointed  out,  I  cannot  satisfy  myself 
that  these  prisoners  have  had  a  fair  trial.  At  the  same  time  their  absolute  In- 
nocence is  not  so  clearly  doubtful  or  beyond  doubt  that  I  feel  justified  in  saying 
that  the  body  of  evidence  which  is  to  be  found  in  the  case  should  not  again  be 
submitted  to  a  jury. 

I  am,  therefore,  of  opinion  that  the  only  proper  course  is  to  set  aside  the 
conviction  and  sentence,  and  direct  a  new  trial ;  and  1  think  that,  before  the 
new  trial  is  commenced,  the  charges  ought  to  be  re-drawn  more  exactly  with 
reference  to  the  facts  which  have  appeared  in  evidence. 

As  to  whether  the  prisoners  should  be  admitted  to  bail  pending  the  second 
trial,  we  express  no  opinion,  this  being  a  matter  for  the  discretion  of  the  Ses- 
sions Judge. 

McDoNELL,  J. —  I  concur  in  the  decision  arrived  at  by  my  learned  brother. 
I  hold  that  the  misdirections  to  the  jury  are  such  as  to  compel  us,  in  the  interest 
of  justice,  not  only  to  set  aside  the  conviction  and  sentence,  but  to  direct  a  new 
trial.  The  Judge  appears  to  have  assumed  throughout  the  whole  trial  that  the 
act  by  which  Ibrahim  lost  his  life  was  murder,  unless  the  accused  could  estab- 
lish the  plea  of  right  of  private  defence. 

The  difference  between  murder  and  culpable  homicide  was  apparently 
never  explained  to  the  jury,  and  even  if  one  of  the  unlawful  assembly  committed 
culpable  homicide  amounting  to  murder,  I  do  not  think  that  the  jury  were  in- 
structed sufficiently  as  to  the  circumstances  under  which  they  would  be  justified 
in  convicting  the  accused  other  than  the  one  who  committed  the  act  construct- 
ively of  the  offence  of  murder. 

Conviction  set  aside,  and  new  trial  directed. 


CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  McDonell  and  Mr,  Justice  Field. 

i88a.  In  the  matter  of  the  Petition  of-  DINENDRO  NATH  SHANIAL.i 

April  20.      Criminal  Procedure  Code  (Act  X.of  1872),  ss.  4J,  4gi^District  Magistrate^With* 
8  Cal  8s I  drawal  of  Case-^Act  XI.  of  1874^  s.  6.  ^ 

The  provisions  of  s.  47  of  the  Code  of  Criminal  Procedure,  Act  X.  of  1872,  as  amend- 
ed by  s.  6  of  Act  XI.  of  1874,  are  wide  enough  to  empower  a  District  Magistrate  to  with- 
draw a  case  falling  under  s.  491  of  the  same  Code. 

The  terms  of  the  reference  in  this  case  were  as  follows : — 
"  The  Joint-Magistrate  of  Serajgunge,  proceeding  with  reference  to  s.  491, 
Code  of  Criminal  Procedure,  issued  summonses  against  the  petitioner  Dinendro 

1  Criminal  Reference,  No.  91  of  1882,  and  letter  No.  no,  made  by  the  order  of  C.  4. 
Kelly,  Esq.,  Sessions  Ju4ge  of  Pubna  and  Bogra,  dated  the  i8tb  April  1882. 
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Nath  Shanial  and  others  to  show  cause  before  him  why  they  should  not  give         '883» 
2,000  rupees  bail  and  2,000  rupees  recognizance  to  keep  the  peace  for  one  year.       j^  ^ 
The  date  of  the  original  summons  is  17th  February  1882.     Subsequently,  in  a 
vernacular  order  of  the  i  ith  March  1 882,  the  Joint-Magistrate,  no  reasons  being    ^^ 
assigned  in  his  order,  directed  the  defendants  each  to  give  200  rupees  bail  to  ^^^   btition 
appear  before  the  District  Magistrate  of  Pubna  on  the  20th  of  March.     It  does  °^  Dinendro 
not  appear  from  the  record  that  there  was  any  order  from  the  District  Magis-        ^^"^^ 
trate  withdrawing  the  case,  or  directing  the  Joint-Magistrate  to  send  the  papers     Shanial, 
to  him.     The  case  is  now  pending  before  the  Magistrate  of  the  District.  8  Cal.  851. 

**  In  this  case  it  does  not  appear  to  me  that  s.  47,  Code  of  Criminal  Pro- 
cedure, should  be  held  to  apply.  I  find  from  the  District  Magistrate's  letter 
of  the  15th  April,  which  accompanies,  that  he  withdrew  the  case  from  the  file 
of  the  Joint-Magistrate  by  a  letter,  of  which  a  copy,  as  it  appears,  has  been  sent 
by  the  District  Magistrate  with  his  letter  to  me.  But  I  am  doubtiul  whether  the 
proceedings  would  be  legal.  It  does  not  appear  clear  that  the  withdrawal  of 
proceedings  under  s.491,  Code  of  Criminal  Procedure,  especially  after  sum- 
monses have  issued,  is  contemplated  by  s.  47,  Code  of  Criminal  Procedure. 
The  summons  mentions  one  Magistrate,  one  time,  and  one  place  ;  the  order  of 
the  nth  March  directs  bail  to  be  given  for  appearance  before  another  Magis- 
trate, on  another  date,  and  virtually  at  another  place.  In  this  case  the  case 
was  not  withdrawn,  it  appears,  by  any  order,  but  by  memo.,  signed  by  a  Deputy 
Magistrate  for  the  Magistrate.  The  explanation  of  the  Joint-Magistrate  was 
called  for  through  the  Distrid  Magistrate  ;  but  the  Distrid  Magistrate  has  given 
his  reason  in  his  letter  for  not  calling  upon  him  to  give  it. 

I  am  of  opinion  that  the  proceedings  should  not  be  allowed  to  go  on  before 
the  Magistrate  of  the  Distrid,  and  that  the  vernacular  order  signed  by  the  Joint- 
Magistrate  should  be  considered  null  ajid  void^  and  beg  to  recommend  accord- 
ingly.'' 

No  one  appeared  on  the  reference. 

The  judgment  of  the  Court  (McDonell  and  Field,  JJ.)  was  delivered  by 

McDoNELL,  J. — We  are  of  opinion  that  the  provisions  of  s.  47  of  the  Code 

of  Criminal  Procedure,  as  amended  by  s.  6  of  Aft  XI.  of  1874,  are  wide  enough 

to  empower  the  Magistrate  of  the  Distrift  to  withdraw  a  case  falling  under  s. 

491  of  the  same  Code. 

Were  it  otherwise,  it  is  not  suggested,  and  we  are  unable  to  see,  that  the 
person  concerned  has  been  in  any  way  prejudiced  by  the  course  which  has  been 
taken  ;  and  we  think  that  this  reference  in  the  matter  of  an  interlocutory  order 
was  unnecessary  in  the  interests  of  justice. 
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CRIMINAL  REFERENCE. 
Be/ore  Mr.  Justice  Prinsep  and  Mr.  Jusiice  O'Kinealy. 
1882.  In  the  matter  of  the  Petition  of  RAM  LALL. 

^^^^'  THE  EMPRESS  v.  RAM  LALL.i 

^       *   ^^*     Distria  Magistrate,  Power  of— Reference  to  High  Courts-Order  of  Appellate 

Court — Jurisdiction — Criminal  Procedure  Code  (Act  X.  of  18^2),  ss.  igs,  2g6, 

and  2gy. 

A  Distrift  Magistrate,  being  of  opinion  that  the  Sessions  Judge  had,  on  appeal,  im- 
properly set  aside  a  conviction  made  by  a  Cantonment  Magistrate,  referred  the  matter  to 
the  High  Court  under  s.  297  of  the  Code  of  Criminal  Procedure. 

Held  that  the  Magistrate  had  00  power  to  make  such  a  reference. 
In  this  case,  Mr.  Hastings,  the  Cantonment  Magistrate  of  Dinapore,  con- 
victed Ram  Lall  of  having  poisoned  a  bullock,  and  sentenced  him  to  two  years' 
imprisonment  under  s.  429  of  the  Penal  Code.  The  prisoner  appealed,  and  on 
appeal  the  Sessions  Judge  held  that  the  prisoner  should  have  been  convicted 
and  sentenced  under  s.  428  of  the  Penal  Code,  and  not  under  s.  429,  and  he 
reduced  the  imprisonment  awarded  to  one  year.  Thereupon  Mr.  Hastings 
wrote  to  the  Magistrate  of  Patna,  giving  his  reasons  for  thinking  that  the  Ses- 
sions Judge  was  wrong,  and  asking  that  the  record  of  the  case  should  be  trans- 
mitted to  the  High  Court  for  revision  under  s.  297  of  the  Code  of  Criminal 
Procedure.  The  Magistrate  did  so,  and  in  his  communication  to  the  High  Court 
endorsed  the  opinion  of  the  Cantonment  Magistrate. 

No  one  appeared  on  the  reference. 

The  judgment  of  the  Court  (Prinsep  and  O'Kinealy,  JJ.)  was  delivered 
by 

Prinsep,  J. — ^This  reference  has  been  made  because  the  Cantonment  Ma- 
gistrate who  tried  the  case,  and  the  District  Magistrate,  are  of  opinion  that  the 
Sessions  Judge,  as  an  Appellate  Court,  has  improperly  reduced  the  sentence 


The  powers  of  the  District  Magistrate,  in  referring  cases  to  this  Court  as 
a  Court  of  Revision,  are  described  in  ss.  295,  299  of  the  Code  of  Criminal  Pro- 
cedure. S.  295  declares  that  the  District  Magistrate  "  may  at  all  times  call  for 
and  examine  the  record  of  any  Court  subordinate  to  him  for  the  purpose  of 
satisfying  himself  as  to  the  legality  of  any  sentence  or  order  passed,  and  as  to  the 
regularity  of  the  proceedings  of  such  subordinate  Court;"  and  s.  296  adds  that 
If  the  District  Magistrate  "  is  of  opinion  that  the  judgment  or  order  is  contrary  to 
law,  or  that  the  punishment  is  too  severe  or  inadequate,  he  may  report  the  pro- 
ceedings for  the  orders  of  the  High  Court."  But  s.  296  is  controlled  by  s.  295, 
and  it  was  certainly  never  intended  thut  a  subordinate  Court  should  have  the 
power  of  questioning  the  propriety  of  an  order  passed  by  a  Court  of  Appeal,  and 
should  refer  the  order  of  an  Appellate  Court  to  the  High  Court  for  revision, 
because  it  considers  that  the  original  sentence  was  a  proper  sentence,  and 
should  not  have  been  reduced.  If  this  were  possible,  every  order  of  this  de- 
scription would  most  probably  come  before  the  High  Court  on  revision,  and 
there  would  be  no  finality,  such  as  the  law  contemplates,  in  the  order  of  an  Ap- 
pellate Court.    We,  therefore,  decline  to  interfere. 

>  Criminal  Miscellaneous  Reference,  No.  9  of  1882,  and  letter  No.  1066C.  Cases,  from 
the  order  made  by  C.  H.  Vowellf  Esq.f  Officiating  Magbtrate  of  Patna,  dated  the  26th 
April  i88a. 
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CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  Prinsep\and  Mr.  Justice  O^Kinealy. 

In  the  matter  of  the  Petition  of  ISSUR  CHUNDER  NATH. 

ISSUR  CHUNDER  NATH  v.  KALI  CHURN  NATH  and  another.^  ""a. 

May  1$. 
District  Magistrate  y  Power  qf-^Withdrawal  of  Case^Code  of  Criminal  Procedure  — — — ^ 

(Act  X.  of  io*j2),  s.  521.  8  Cal.  883, 

Where  a  Magistrate,  in  a  proceeding  under  s.  521  of  the  Code  of  Criminal  Procedure, 
satisBes  himself  that  there  is  no  necessity  for  proceeding  further  under  that  section,  he  is 
competent  to  let  the  matter  drop. 

In  re  Shonai  Patamanick^  followed. 

In  this  case  the  terms  of  the  reference  were  as  follows :  '^  A  complaint 
was  laid  before  the  Magistrate  that  one  Kali  Cham  Nath  and  others  had  closed 
a  public  road  used  by  men  and  cattle.  After  taking  a  report  from  the  police, 
the  Magistrate  issued  an  order  to  the  accused  to  open  the  road,  or  show  cause 
to  the  contrary  under  s.  521,  Criminal  Procedure.  Kali  Chum  appeared  and 
showed  cause  on  the  24th  March,  and  three  days  later  Ramananda  Adhikari, 
who  was  one  of  those  against  whom  notice  had  issued,  appeared  and  claimed 
a  jury  under  s.  523.  These  two  persons'  interests  appeared  to  be  opposed. 
They  made  contradictory  allegations,  each  charging  the  other  with  obstracting 
the  road.  On  the  31st  March,  the  Magistrate  appointed  a  jury ;  but,  on  a  peti- 
tion made  next  day  by  Kali  Chum,  he  cancelled  the  order,  as  he  considered 
the  case  was  not  one  for  the  application  of  the  provisions  of  s.  521,  the  two  de- 
fendants having  conflicting  interests ;  and  he  therefore  referred  the  complainant 
to  the  Civil  Court.  Kali  Chum's  objection  is  that  the  matter  has  been  already  • 
decided  in  his  favour  by  a  decree  of  the  Munsif's  Court,  which  woulcl  show 
that  the  road  was  not  a  public  one.  The  decree  is  one  under  s.  9  of  Act  I.  of 
1877.  I  think  the  order  for  a  jury  ought  to  have  been  allowed  to  stand,  be- 
cause it  would  have  been  for  the  jurors  to  decide  how  far  Kali  Churn  was  pro- 
tected by  his  decree.  If  things  are  allowed  to  remain  as  they  are,  complainant 
will  have  no  remedy,  for  a  civil  suit  will  not  lie  for  obstruction  to  a  public  road. 
Besides,  I  do  not  think  the  contradictory  allegations  of  the  opposite  party  can 
alEect  complainant's  position.  If  the  jury  decides  in  his  favour,  he  can  force 
either  or  both  of  them,  if  necessary,  to  remove  the  obstraction.  For  the  above 
reasons,  I  think  the  order  cancelling  the  order  for  a  jury  should  be  set  aside, 
and  the  jury  directed  to  proceed  with  their  deliberation." 

No  one  appeared  on  the  reference. 

The  judgment  of  the  Court  (Prinsep  and  O'Kinbaly,  JJ.)  was  delivered 
by 

Prinsep,  J. — We  see  no  reason  to  interfere.  We  agree  with  the  judgment 
of  another  Division  Court  in  the  case  of  Shonai  Paramanick?  that  the  Magis- 
trate, having  satisfied  himself  (as  in  the  case  now  before  us)  that  there  was  no 
cause  for  acting  under  s.  521,  was  at  liberty  to  let  the  matter  drop. 

^  Criminal  Reference,  No.  99  of  i88a,  and  letter  No.  314N,  from  the  order  made  by 
R.  Tamers,  Bsq.^  Sessions  Judge  of  Tipperah,  dated  the  5th  May  1882. 
«  1  C.  L.  R.  486. 
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CRIMINAL  MOTION. 

Btfore  Mr.  Justice  Prinsep  and  Mr.  Jmtice  CyKineafy, 

In  the  hatter  of  the  High  CouRts'  Criminal  Procedure  Act  (X«  of  1875), 

AND 

In  the  matter  of  the  Petition  of  J.  WOOD. 

«8«jt  J.  Wood  v.  The  Corporation  for  the  Town  of  Calcutta.^ 

May  23.  .  ^ 

Cultuffa  Mnnictpal  Consolidation  Ad  {Beng,  Act  IV.  of  r 8^6),  s.  yy^License^ 


8  Cal.  891.  Assessment*^Fine*^Boai^ing-house-keeper, 

In  order  to  obtain  a  conviction  under  s.  77,  Beng.  Act  IV.  of  1876^  for  keepii^  a  board- 
ing-house without  taking  out  a  license,  it  must  be  shown  that  the  accused  heM  himself 
b«K  tb  thts  public  as  one  whose  business  or  profession  it  is  to  receive  boatders  for  profit. 

!h  bttJef-  to  pass  a  proper  sentence  of  fine  under  s.  77,  Beng.  Aet  IV.  of  1876,  evi- 
deMe' should  be  given  of  the  amount  of  assessment  od  the  accused's  house  or  place  ci 
buioen,  and  of  the  amount  payable  on  account  of  the  Uoense  which  the  accused  should 
have  taken  out. 

The  Judgment  of  the  Honorary  Magistrate  in  this  case  was,  as  far  as 
tnaterlal,  as  follows : — 

'*  In  this  case,  Mr.  J.  Wood  is  charged  by  the  Corporation  of  Calcutta  for 
lieeping  a  boarding-house  at  No.  5,  WckkI  Street,  without  having  taken  out  a 
license  as  required  by  s.  7^,  Beng.  Act  IV.  of  1876.  This  case  has  occupied 
the  attention  of  the  Court  for  some  days ;  nearly  all  the  facts  of  this  case  have 
been  denied.  I  think  that,  in  cases  of  this  nature,  the  Municipality  should  pro- 
vide the  prosecuting  ofiScer  with  legal  assistance,  which  would  save  a  dead  of 
time  and  trouble.  A  License  Inspector  can  hardly  be  expected  to  understand 
law,  and  to  examine  and  cross-examiite  witnesses  in  a  contested  case  such  as 
this.  The  case,  however,  seems  to  me  not  to  be  one  of  much  difficulty.  The 
charge  is,  as  I  have  already  stated,  for  keeping  a  boarding-house  without  having^ 
taken  out  a  license,  the  keeping  of  a  boarding-house  being  a  trade  within  the 
meaning  of  the  Act  for  which  it  is  compulsor>'  to  take  out  a  license.  No  at- 
tempt has  been  made  before  me  to  give  any  legal  definlti(»i  of  the  term  *  the 
keeping  of  a  boarding-house,'  and  it  has  not  been  attempted  to  be  denied  that 
persons  other  than  members  of  the  defendant's  family  did  lodge  and  board  in 
his  house ;  but  it  is  contended  that  they  were  personal  friends ;  that  no  strangers 
Nvere  taken  in ;  and  that  the  monthly  sums  they  paid  to  the  defendant  were  only 
their  shares  of  the  monthly  expenses.  A  good  deal  has  been  said  about  a  board 
having  been  hung  up  outside  the  house  with  the  words  ^'Roottos  to  let'  on  it, 
Ukbougb  \be  fact  of  a  board,  witli  these  words  upon  it)  would  in  no  way  go  to 
prove  that  the  owner  or  occupier  of  the  house  kept  a  boarding-house ;  still  ik 
the  present  case  it  would  go  some  way  to  disprove  the  evidence  that  all  de- 
fendant's lodgers  were  his  personal  friends,  for  he  would  hardly  invite  his  friends 
to  lodge  with  him  in  so  public  a  manner.  I  do  not,  however,  lay  much  stress 
on  this  fact,  for  several  of  the  bills  put  in  clearly  show  that  the  defendant  did 
keep  a  boarding-house,  as  they  are  expressly  stated  to  be  for  *  board  and  lodging/ 
The  witness  Mr.  Brown  states  that  he  shared  expenses  with  the  defendant,  but 
he  also  admits  having  paid  Rs.  90  a  month  during  the  mondis  he  stayed  at 
defendant's  house.  The  witness  Mr.  Rymer  says  that  he  shared  the  expenses, 
and  paid  Rs.  70  a  month ;  he  also,  on  being  questioned  by  the  Court,  says  that 

^  Criminal  Motion,  No.  1 12  of  1882,  against  the  order  of  H.  M,  Rustomjee,  Esq,^  Hono- 
rary Magistrate  of  Calcutta,  dated  the  ist  April  i88a. 
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he  paid  Mrs.  Sanderaan,  who  kept  a  boarding-house  in  Lindsay  Street.  Rs.  80        1883. 
a  month  for  a  room  upstairs,  and  Rs.  70  for  one  in  the  lower  floor.    Mr.  Bur-  - 

roughs,  a  witness  for  the  defence,  stated  that  he  frequently  visited  the  defendant  at      '^  ^"' 
his  bouse  lastyear,  two  or  three  times  a  month.  He  did  not  know  to  hia  knowledge    *'a'"'"*  o' 
that  Mr.  Wood  had  friends  living  with  him,  while  it  has  been  admitted  that  Mr.    *"•■  ^'®" 
Wood  had  friends  staying  with  him.  Mr.  Burroughs  says  be  knew  the  defendant;     OotrRts* 
for  thirty-five  years,  and  was  on  visiting  terms.  He  went  to  defendant  two  or  tbre»    Criminal 
times  a  month  last  year,  and  yet  he  says  that  he  had  no  friends  boarding  and   PaocfiQURr 
lodging  with  him  to  his  knowledge.    The  defendant,  in  his  statement  to  ^        Act. 
Ck>art,  says  that  he  kept  no  regular  accounts,  but  charged  the  friends  living  with      f-"xHK 
httn  so  much  as  their  share  of  expenses ;  but  it  seems  strange  that  such  monthly 
expenses  did  not  vary.  The  witnesses  Brown  and  Rymer,  it  may  be  presumed*   H^TOa  V 
.  are  men  of  business,  and,  if  the  arrangement  was  that  they  were  to  ahaie  the  ^^^  rSTixiQW 
expenses  of  the  house,  it  is  unlikely  that  they  would  have  accepted  the  defend*  °' J'  W9QQ# 
aitti's  estimate  of  their  share  of  the  expenses  without  making  some  enquiry  aa    ^  ^^*  ^'' 
to  how  such  a  share  was  arrived  at.    It  has  not  been  shown  to  the  Cbnrt  what 
the  defendant  is  doing.    Taking  all  the  circumstances  of  this  ease  into  eon*- 
slderation,  I  hold  that  the  defendant  did  keep  a  boarding-house  during  the  year 
i88i  without  having  taken  out  a  license  as  required  by  s.  75,  Beng.  Act  IV.  qi 
1376,  and  I  convict  him  under  s.  77  of  the  said  Act,  and  sentence  him  to  a  fir^ 
<rf  Rs.  75.    The  unstamped  bills  to  be  impounded  and  sept  to  the  Collector 
of  Stamps." 

The  defendant  applied  for,  and  obtained  in  the  High  Court,  a  rule  to  show 
caiise  why  the  conviction  should  not  be  set  aside,  and  the  fine  refunded* 

The  Advocafe-Oemeral,  Officiating  (Mr.  Phillips),  showed  cause  against 
the  rule. 

Mr,  Miitra  in  support  of  the  rule. — I  understand  the  learned  Advocate- 
General  is  going  to  question  the  jurisdiction  of  this  Court  under  s.  147  of  Act 
X.  of  1875  over  Justices  of  the  Peace.  \T\it  Advocate -GeneraL — I  don't  con- 
tend that.]  The  prosecution  is  under  Beng.  Act  IV.  of  1876,  s.  75,  which 
requires  every  person  exercising  certain  tr^e^^  &c.,  specified  in  the  third  sche- 
dule of  the  Acty  to  take  out  a  license ;  the  third  schedule  gives  three  classes  under 
which  snch  persons  may  be  assessed ;  and  before  a  person  can  be  called  upon 
to  take  out  a  license,  the  class  to  which  he  shall  belong  must,  under  s.  78,  be 
previously  determined  either  by  the  Chairman  or  by  some  one  authorized  by 
him  for  that  purpose.  Now,  in  this  case,  there  is  no  evidence  to  show  that  Mr. 
Wood  was  assessed  at  all,  nor  is  there  any  evidence  to  show  that  informntion 
of  such  assessment  was  given  to  him  as  required  by  s.  99  U  Beog»  Aol  IV« 
and  s.  10  of  Beng.  Act  VI.  of  188 1.  Moreover,  a  person  cannot  be  fined  under 
%.  7*^  as  amended  by  s.  9  of  Act  VI.  of  188  x,  unless  and  until  the  requirements 
of  ss.  78  and  79  have  been  fulfilled ;  because,  under  s.  7f,  the  penalty  for  not 
taking  ont  a  license  is  not  to  exceed  three  times  the  amount  payable  by  the  U* 
censee.  Ther^re,  the  amount  payable  by  the  licensee  not  having  been  fixed, 
the  Magistrate  could  not  impose  any  fine  under  s.  j*;  of  the  Aet. 

[Mr.  Mittra  was  going  into  the  evidence  to  show  tb{^  no  oas^  had  been 
nmde  out  against  Mr.  Wood,  when  the  Cwrt  called  upon  The  Advocafcr^ene- 
ral  to  show  now  there  could  be  any  prosecution  and  fine  without  hftvinff  the 
amount  payable  for  the  license  previously  asccirtainedO 

Cur,  ad.  vult. 

The  judgment  of  the  Court  (Prinsep  and  0*Kinealy,  JJ.)  was  delivered  by 
PaiNSBP,  J.— 'The  petitioner  Wood  has  been  convicted*  under  s,  77>  Beng. 
Act  rV.  of  1876  (the  Calcutta  Municipal  Consolidation  Act),  of  having,  during 
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1883.        1 88 1,  exercised  the  profession  of  boarding-house-keeper  without  the  license  re- 
'  quired  by  s.  75,  and  has  been  fined  Rs.  75. 

MATTER  OF  Several  questions  have  been  raised  before  us  on  the  meritsof  the  case,  and  o£ 

THE  High    ^^^^®»  *^^  °^^^^  important  is,  whether  or  not  petitioner  Wood  keeps  a  boarding- 
^.         ,     house  within  the  meaning  of  the  Act.  The  term  *  boarding-house '  is  not  defined 
u*Ts      .^  ^j^^  j^^      Looking,  however,  at  the  manner  in  which  it  is  used  in  Calcutta, 
Criminal    ^^  i\i\n\i  that,  in  order  to  obtain  a  conviction,  it  must  be  shown  that  the  accused 
^^Act?"  held  himself  out  to  the  public  as  one  whose  business  or  profession  it  is  to  receive 
"'■     boarders  for  profit.    In  the  present  case,  there  is  evidence  on  the  record  sufficient 
In  THE      to  justify  the  finding  of  the  lower  Court  that  the  petitioner  Wood  kept  a  board- 
MATTER  OF    ing-housc.   Nevertheless,  the  sentence  of  fine  cannot  be  upheld.    The  law  (s.  77) 
THE  Petition  limits  the  fine  in  such  a  case  to  three  times  the  amount  payable  in  respect  of 
6f  J.  Wood,  the  license  which  has  not  been  taken  out.    There  is  absolutely  no  evidence 
8  Cal.  891.    on  the  record  to  show  what  is  the  amount  payable  on  account  of  the  petitioner's 
license,  nor  is  there  any  evidence  regarding  the  amount  of  assessment  on  pe- 
titioner's house  or  place  of  business  on  which  any  calculation  of  the  amount 
payable  on  account  of  such  business  could  be  made. 

Under  such  circumstances  we  set  aside  the  order  passed,  and  direct  that 
the  fine,  if  paid,  be  refunded.  We  altogether  agree  with  the  remarks  of  the 
"  Magistrate  regarding  the  result  of  such  prosecution  being  left  in  the  hands  of 
an  inexperienced  municipal  officer.  Much  valuable  time  has  been  wasted  in  this 
Court  on  arguments  arising  from  irregularities  and  omissions,  which  would  not 
have  taken  place  if  the  prosecution  had  been  properly  conducted ;  and  we  con- 
sider that  the  employment  of  the  Advocate-General  in  this  Court  to  defend  the 
conviction  would,  in  all  probability,  have  been  avoided,  if  some  legal  practitioner, 
even  of  the  lowest  grade,  had  been  retained  to  appear  before  the  Magistrate. 

Rule  absolute. 

CRIMINAL  REFERENCE. 
Be/ore  Mr.  Justice  Prinsep  and  Mr,  Justice  O'Kinealy. 
>88a.  In  re  The  Municipal  Committee  of  Dacca  v,  Hingoo  Raj.^ 

■^■^*         High  Courts  Power  of  ^  as  a  Court  of  Revision — Order  of  Acquittal — Criminal 
8  Cat.  8q5.  Procedure  Codt  (Act  X,  of  1872) t  s.  2p6. 

The  High  Court,  as  a  Court  of  Revision,  will  not  interfere  with  an  order  of  acquittal. 
In  this  case  it  appeared  that  the  accused  Hingoo  Raj  had  applied  to  the 
municipal  authorities  of  Dacca  for  permission  to  make  an  excavation,  and  per- 
mission was  refused;  but,  notwithstanding  that,  Hingoo  Raj  proceeded  to  make 
the  excavation.  For  this,  he  was  charged  before  a  Bench  of  Honorary  Ma- 
gistrates of  Dacca,  but  he  was  acquitted,  as  it  did  not  appear  to  the  Magistrates 
why  permission  to  make  the  excavation  had  been  refused.  The  Magistrate  of 
Dacca  referred  the  matter  to  the  High  Court  under  s.  296  of  the  Code  of  Cri^ 
minal  Procedure. 

No  one  appeared  on  the  reference. 

The  judgment  of  the  Court  (Prinsep  and  O'Kinealy,  JJ.)  was  delivered  by 
Prinsep,  J. — It  is  a  rule  of  this  Court  that,  as  a  Court  of  Revision,  it  can- 
not interfere  with  an  order  of  acquittal. 

Let  the  papers  be  returned. 

^  Criminal  Reference,  No.  107  of  1882,  and  letter  No.  1360,  from  the  order  made  by 
S,  V,  Westfnacott,  Bsq.,  Officiating  Magistrate  of  Dacca,  dated  the  17th  May  1883. 
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ORIGINAL  CRIMINAL. 
Be/ore  Mr.  Justict  Wilson. 
THE  EMPRESS  v.  R.  P.  COUNSELL.  i88a. 

yune  28, 
WiUiess,  Examination  of — Commission  in  Criminal  Case-^High  Courts*  Criminal  -^_^__ 

Procedure  Act  (X,  of  iSysJt  *•  7^»  8  Cal.  896. 

The  High  Court  refused  to  issue  a  commission  in  a  criminal  case,  on  the  ground  that 
such  a  course  would  be  unsatisfactory  and  dangerous  to  the  interests  of  the  prisoner. 

In  this  case  an  application,  on  petition,  was  made  by  Mrs.  Dunne,  a  re- 
sident of  Darjeeling,  one  of  the  witnesses  for  the  prosecution,  that  she  might 
be  excused  from  attending  the  Court  as  a  witness,  and  that  the  evidence  should 
be  taken  by  commission  on  interrogatories.  The  accused  had  been  committed 
by  the  Deputy  Commissioner  of  Darjeeling  to  take  his  trial  at  the  June  Ses- 
sions of  the  High  Court  on  a  charge  of  criminal  breach  of  trust  as  a  public 
servant. 

Mrs.  Dunne's  petition  and  affidavit,  in  support  of  the  application,  stated 
that  she  was  sixty-three  years  of  age,  and  for  the  last  thirty-two  years  had  not 
been  to  the  plains ;  that  she  was  examined  as  a  witness  on  behalf  of  the  Crown 
before  the  Deputy  Commissioner ;  and  that  she  was  suffering  from  congestion 
of  the  liver,  and  was  advised  by  her  medical  attendant  that  her  present  state 
of  health  was  such  that  it  would  be  unsafe  for  her,  and  dangerous  to  her  life, 
to  go  to  Calcutta  for  the  purpose  of  being  examined  as  a  witness,  or  for  any 
other  purpose. 

The  affidavit  of  Dr.  Joubert,  Civil  Surgeon  of  Darjeeling,  stated  that  Mrs. 
Dunne  had  been,  and  was,  under  his  treatment  for  congestion  of  the  liver ;  and 
that,  considering  her  age  and  state  of  health,  it  would  be  unadvisable,  if  not 
dangerous^  for  her  to  go  to  Calcutta  at  this  time  of  year  for  examination  as  a 
witness. 

The  affidavit  of  Mr.  Hume,  Solicitor,  conducting  the  prosecution,  stated 
that  Mrs.  Dunne  was  a  material  witness  for  the  Crown,  and  that,  without  her  evi- 
dence, it  would  not  be  safe  for  the  Crown  to  proceed  to  a  hearing  of  the  case. 

The  Officiating  Standing  Counsel  (Mr.  W,  C,  Bonnerjeey  with  him  Mr.  J, 
G,  Apcar)  for  the  Crown  submitted  that  the  petition  and  affidavits  showed  suffi-    ■ 
cient  ground  for  the  issue  of  a  commission  to  examine  the  witness,  Mrs.  Dunne, 
ander  s.  76  of  Act  X.  of  1875,  the  High  Courts'  Criminal  Procedure  Act. 

Mr.  M,  P,  Gasper,  for  the  prisoner,  opposed  the  application,  and  contend- 
ed that  s.  76  had  no  application  to  a  case  like  this,  inasmuch  as  it  did  not  pro- 
vide for  inconvenience  to  a  witness  subpoenaed  to  attend ;  that  the  illness  alleg- 
ed was  not  sufficient  to  cause  inability  in  the  witness  to  attend  the  High  Court ; 
and  that  to  cross-examine  her  on  commission  by  interrogatories  would  be  a 
most  unsatisfactory  mode  of  proceeding,  and  prejudicial  to  the  interests  of  the 
prisoner.  In  the  interests  of  the  prisoner  the  witnesses  ought  to  be  before  the 
Court  and  jury  for  cross-examination  in  a  criminal  case. 

Wilson,  J.,  refused  the  application,  saying  that,  in  a  criminal  case,  the 
Issue  of  a  commission  would  be  a  most  unsatisfactory  course  of  proceeding, 
and  one  dangerous  to  the  interests  of  the  prisoner. 

Application  re/used. 

Attorney  for  the  Crown :     The  Government  Solicitor  (Mr.  Upton). ' 

Attorney  for  the  prisoner :  Mr.  H,  C  Chick. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice   Wilson  and  Mr,  Justice  Macpherson, 
In  the  matter  of  the  Petition  of  PRANKRISHNA  SURMA. 
i«te.  THE  EMPRESS  v,  PRANKRISHNA  SURMA.1 

^^  Kidnapping — Abeiment^Penal  Code  (Act  XLV.  of  i860) ^  ss.  log,  36j-^^Right  to 

8  Cal.  969.  Custody  of  Children, 

A  mother  cannot  have  a  right  to  the  custody  of  her  legitimate  children  adversely  to 
the  father.  Ordinarily,  tlie  custody  of  the  mother  is  the  custody  of  the  father,  and  any  re- 
moval of  the  children  from  place  to  place  by  the  mother  ought  to  be  taken  to  be  consist- 
ent with  the  right  of  the  father  as  guardian,  and  not  as  a  ts^cing  out  of  his  keeping.  But 
where  a  Hindu  woman  left  her  husband's  house,  taking  with  her  her  infant  daughter,  and 
went  to  the  house  of  A,  and  on  the  same  day  the  daughter  was  married  to  B,  the  brother 
of  A,  without  the  father's  consent,  it  was  held  that  A  was  rightly  convicted  under  ss.  109 
and  363  of  the  Penal  Code  of  abetting  the  offence  of  kidnapping. 

Baboo  Doorga  Mohun  Doss  for  the  petitioner. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crowuu 

The  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the  Conrt 
(Wilson  and  Macphbrson,  J  J.),  which  was  delivered  by 

Wilson,  J. — ^The  conviction  in  this  case  was  one  under  ss.  109  and  363 
of  the  Penal  Code  for  abetting  the  offence  of  kidnapping.  Upon  the  appeal, 
two  questions  were  argued  :  First,  whether  the  substantive  offence  was  com- 
mitted; x^r^/f^/v,  whether  there  was  sufficient  evidence  of  abetment  The  second 
question  we  may  dismiss  at  once  by  sa3ring  that,  if  the  substantive  ofifence  was 
committed,  there  was  ample  evidence  of  abetment.  The  real  question  Is  as  to 
the  kidnapping*    The  facts  proved  appear  to  be  the  following  :-^ 

Parameshwari,  the  wife  of  Uma  Chum  Pattuk,  left  her  husband's  house  at 
night,  taking  with  her  a  daughter  of  six  or  seven  years  old,  and  a  son  still 
younger.  She  went  to  the  house  of  a  cousin  of  her,  who  lived  in  a  house  in  the 
same  homestead  with  the  accused  and  his  younger  brother.  Guru  Dass.  The 
same  night  Parameshwari  gave  her  daughter  in  marriage  to  Guru  Dass.  The 
leaving  of  her  husband's  house  with  the  daughter,  and  Sie  marriage  of  Uie  lat- 
ter to  Guru  Dass,  took  place  in  pursuance  of  a  previous  arrangement  between 
Parmeshwari  and  the  accused :  and  the  marriage  was  without  the  sanction  or 
knowledge  of  the  girl's  father.  It  was  proved  that  Parameshwari  had  been  sub- 
jected to  some  (degree  of  cruelty  at  the  hands  of  her  husband ;  but  the  Court 
below  did  not  find,  nor  do  we  think  it  could  rightly  have  found,  that  the  cruelty 
was  such  as  to  justify  her  in  leaving  her  husband's  house,  even  if  that  fact,  had 
it  been  proved,  could  have  affected  the  present  charge,  which,  we  are  inclined 
to  think,  it  could  not  have  done. 

There  is  no  question  that,  by  the  Hindu  law,  a  father  is  the  guardian  of 
his  children,  and  is  ordinarily  entitled  to  their  custody.  But  it  was  suggested 
that,  in  the  case  of  a  very  young  child,  the  mother  has  as  good  a  right  to  the 
custody  as  the  father,  and  even  possibly  a  better.'  So  that  the  taking  of  the 
child  by  the  mother  was  not  a  taking  out  of  the  keeping  of  the  lawful  guardian 
within  the  meaning  of  s.  361  of  the  Penal  Code.  And  in  support  of  this,  a  pas- 
sage was  cited  from  the  work  of  Dr.  Gurudass  Banerjee  on  the  Law  of  Marriage 
and  Stridhan,  page  172.    But  we  are  unable  to  find  any  authority  for  the  pro- 

1  Criminal  Appeal,  No.  280  of  1882,  against  the  order  of  T,  F,  Bignold,  Esq.,  Sessions 
Judge  of  Chittagong,  dated  the  loth  May  1882. 
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poeiliOki  that  a  mother  can  ever  have  a  right  to  the  custody  of  her  legitimate  chil-        i88t. 
dren  adverse  to  the  father.    And  such  a  view  seems  to  us  inconsistent  with  the ' 
principles  governing  the  Hindu  law  in  such  matters.    Of  course,  under  any 
ordinaiy  circumstances,  the  custody  of  the  mother  is  the  custody  of  the  father, 


In  TNI 

If  ATTBR  OF 

and  any  removal  of  the  children  from  place  to  place  by  the  mother  ought  to  be  *""  P^Tixtow 

taken  to  be  consistent  with  the  rights  of  the  father  as  guardian,  and  not  as  a  tak-  ^  Pran* 

ing  out  of  his  keeping.     But  the  present  case  is  very  peculiar.    The  mother  krishma 

removed  the  girl  from  the  father's  house  for  the  express  purpose  of  marrying  Surma, 

her  without  his  consent,  and  thereby  depriving  him  for  ever  of  her  guardianship  8  Cal.  969. 
and  custody.    This  did,  we  think,  amount  to  a  taking  out  of  the  keeping  of  the 
lawful  guardian.    The  conviction  is,  therefore,  right. 

Conviction  affirmed. 


ORIGINAL  CRIMINAL. 


Before  Sir  Richard  Garth,  Kt.,  Chief  JusHce,  Mr.  Justice  Cunningham^  and 

Mr.  Justice  Maclean. 

THE  EMPRESS  v.  PEMANTLE.  1882. 

Cumrdianship  of  lllegitimaU    Child— Kidnapping^^Lavtful  Guardian^^Penal 1. 

Code  (Act  XLV,  of  i860),  ss.  361,  366.  8  Cal.  971. 

The  mother  of  an  illegitimate  child  is  its  proper  and  natural  guardian  during  the 
period  of  nurture.  And  where  the  mother,  on  her  deathbed,  entrusts  tlie  care  of  such  child 
to  a  person,  who  accepts  the  trust,  and  maintains  the  child,  such  a  person  is  ''  lawfully 
eatrmsted"  with  the  care  and  custody  of  the  minor  within  the  meaning  of  s.  361  of  the 
Penal  Code. 

The  explanation  of  the  words  "  lawful  guardian  "  in  s.  361  is  intended  to  obviate  the 
4lfficulty  the  prosecution  might  be  put  to  m  being  bound  to  prove  strictly,  in  cases  of 
BbduotiOB,  that  the  person  from  whose  care  the  minor  had  been  abducted  was  the  guardian 
of  such  minor  within  the  meaning  of  the  legal  acceptation  of  the  word. 

THft  prisoner  was  charged,  tried,  and  found  guilty,  under  s.  $66  of  the 
P^al  Code,  for  having  kidnapped  one  Eva  Fleury,  in  order  that  she  might  be 
seduced  to  illicit  intercourse. 

It  ajppeared  from  the  evidence  given  at  the  trial  in  the  Sessions  Court  that 
E^  Fleury  was  the  illegitimate  child  of  a  Mrs.  Fleury,  who,  on  her  deathbed, 
made  over  the  child,  who  was  then  about  three  years  old,  to  the  charge  of  a 
Mrs.  Lorenztsen,  and  that,  from  that  time  up  to  the  time  of  the  alleged  offence, 
£va  Fletity  had  lived  in  the  house,  and  under  the  care  and  protection  of  Mrs. 
Uorenztsen. 

Eva  Fleuiy  was,  at  the  time  the  offence  was  committed,  a  minor  under  the 
«geof  sixteen  years,  and  for  the  purposes  of  the  trial,  Mrs.  Lorenztsen  claimed 
Co  be  the ''  lawful  guardian"  of  the  girl  within  the  meaning  of  s.  361  of  the  Penal 
Code. 

At  the  trial  the  prisoner  was  convicted  and  sentenced  to  three  years'  im- 
prisonmenct ;  bm  at  the  request  of  Counsel,  the  learned  Judge  (Cunningham, 
J.),  before  whom  the  case  was  tried,  reserved  the  question  as  to  whether  Mrs. 
Lorenztsen  could  be  said  to  be  the  '*  legal  guardian"  of  the  child  within  the 
Baeaniag  <rf  6.  361  of  the  Penal  Code. 

On  the  case  reserved  coming  on  before  the  Court,  Mr.  Roy,  for  the  pri- 
soner, contended  that  Mrs.  Lorenztsen  was  not  the  lawful  {guardian  of  Eva  with- 
in the  meaning  of  s.  361 ;  that  even  the  parents  of  lUegttimate  children  had  not 
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1882.       the  legal  right  of  guardianship — Rex  v.  Feltot^  cited  in  Macpherson  on  Infants, 

Empress     ^^  '  ^"^  ^^^  ^^^'  Fieury,*  not  herself  being  the  guardian  of  the  child,  had  no 

right  to  delegate  her  guardianship  to  Mrs.  Lorenztsen — Ex  parte  Glover  ;* 

^'  Burns'  Justice  of  the  Peace,  vol.  I.,  p.  389.    Under  English  law  a  child  above 

Pemantle,  ^^  j^g,g  q£  seven  years  can  choose  her  own  guardian — In  re  Lloyd?  S.  361  was 

8  Cal.  971.     Intended  to  protect  parental  rights,  and  this  child  being  illegitimate  was  in  the 

eye  of  the  law  no  one's  child. 

The  Officiating  Standing  Counsel  (Mr.  Bonnerjee)  and  Mr.  7.  G,  Apcar 
for  the  Crown  were  not  called  upon ;  but  referred  the  Court  to  Kex  v.  Corn- 
forth^  and  Ex  parte  Glover? 

The  judgment  of  the  Court  (Garth,  C.J.,  Cunningham,  J.,  and  Maclean, 
J.)  was  delivered  by 

Garth,  C.J. — ^The  prisoner  was  tried  and  convicted  on  the  30th  day  of 
March  last,  upon  a  charge  framed  under  s.  366  of  the  Penal  Code,  for  having 
kidnapped  one  Eva  Fieury,  in  order  that  she  might  be  seduced  to  illicit  inter- 
course. 

Eva  Fieury  was  the  illegitimate  child  of  a  Mrs.  Fieury,  long  since  deceas- 
ed, and  was,  when  the  offence  was  committed,  living  in  the  house  and  under 
the  care  and  custody  of  a  Mrs.  Lorenztsen,  who  claimed  to  be  her  lawful  guar- 
dian within  the  meaning  of  s.  361  of  the  Penal  Code.  Eva  Fieury  was,  at  the 
time  when  the  offence  was  committed,  a  minor  under  the  age  of  sixteen  years, 
and  Mrs.  Lorenztsen's  claim  to  be  considered  her  legal  guardian  was.  based 
upon  the  fact  that  Mrs.  Fieury,  on  her  deathbed,  confided  Eva  and  another 
child  to  her  keeping ;  this  was  some  twelve  years  ago.  Mrs.  Lorenztsen  ac- 
cepted the  trust,  and  has  ever  since  had  the  charge  of,  and  maintained  the 
child  at  her  own  expense. 

At  the  trial  the  counsel  for  the  prisoner  raised  the  point  that  Mrs. 
Lorenztsen  was  not,  at  the  time  when  the  alleged  offence  was  committed,  the 
lawful  guardian  of  Eva  Fieury  within  the  meaning  of  s.  361  of  the  Penal  Code. 
This  point  was  reserved  by  the  learned  Judge  who  tried  the  case,  and  the  pri- 
soner having  been  convicted  and  sentenced  under  s.  366,  this  Court  has  now 
to  determine  whether  that  conviction  can  be  maintained. 

It  was  argued  for  the  prisoner  that  Mrs.  Lorenztsen  was  not  the  lawful 
guardian  of  Eva  Fieury  within  the  meaning  of  s.  361 ;  that  Mrs.  Fieury  herself 
was  not  the  child's  legal  guardian  at  the  time  of  her  death,  and  therefore  had 
no  right  to  constitute  Mrs.  Lorenztsen,  or  any  one  else,  the  child's  legal  guar- 
dian ;  and,  lastly,  that  s.  361  was  intended  rather  to  protect  the  rights  of  guar- 
dians than  of  minors ;  and  unless  the  alleged  guardian  could  be  recognized  by 
law  as  such,  she  would  not  come  within  the  meaning  of  the  section. 

We  think,  however,  that  the  object  of  that  and  the  cognate  sections  of  the 
Code  is  at  least  as  much  to  protect  children  of  tender  age  from  being  abducted 
or  seduced  for  improper  purposes,  as  for  the  protection  of  the  rights  of  parents 
and  guardians ;  and  we  also  think  that  the  somewhat  liberal  explanation  of  the 
words  "  lawful  guardian  "  under  s.  361  is  intended  to  obviate  the  difficulty  which 
would  otherwise  arise,  if  the  prosecution  were  required  to  prove  strictly  in  cases 
of  this  kind  that  the  person  from  whose  care  or  custody  a  minor  had  been  ab- 

1  I  Bott.'s  Poor  Law,  by  Const,  p.  478,  pi.  629. 
'  4  Dowl.  291. 

•  3  M.  and  G.  547. 
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ducted  or  kidnapped  came  strictly  within  the  meaning  of  a  guardian  according 
to  the  legal  acceptation  of  that  word. 

We  cannot  doubt  for  a  moment  that  the  mother  of  an  illegitimate  child  is 
its  proper  and  natural  guardian  during  the  period  of  nurture ;  and  if,  during 
that  period,  the  mother  dies,  and  commits  the  child,  as  she  did  in  this  instance, 
to  the  care  of  a  faithful  friend,  who  accepts  the  trust,  and  maintains  the  child 
in  her  own  house,  and  at  her  own  expense,  we  think  it  clear  that  such  a  person 
is  "  lawfully  entrusted "  with  the  care  and  custody  of  the  minor  within  the 
meaning  of  the  explanation  in  s.  361. 

It  too  frequently  happens  that  illegitimate  orphan  children,  such  as  Eva 
Fleury,  in  the  present  instance,  are  those  who  most  require  the  protection  of  the 
law ;  and  if  persons  in  the  position  of  Mrs.  Lorentzsen,  who,  so  far  as  it  appears, 
was  the  child's  sole  protector,  are  not  to  be  considered  lawful  guardians  within 
the  meaning  of  the  explanation,  the  law  would  become  practically  uselesa  19  ^ 
large  class  of  cases  in  which  its  intervention  is  more  especially  neede4« 

C$nvicHon  uphM. 
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FULL  BENCH. 


Before  Sir  Richard  Garth,  Kt,y  Chief  Justice,  Mr,  Justice  Pontifex,  Mr. 
Justice  Morris^  Mr.  Justice  Hitter,  and  Mr.  Justice  Prinsep^ 

THE  EMPRESS  v.  KESHUB  MOHAJAN  and  others,  and  THE  EM- 
PRESS  V.  UDIT  PRASAD.i 


1882. 
Mar,  it. 


jurisdiction  of  Criminal  Court — Tributary  Mehals — Code  of  Criminal  Procedure    8  Cil.  985. 
(Act  X.  of  iS*j2),  s.  yo-^Foreign  Jurisdiction  and  Extradition  Act  (XXI,  of 
i8jg),  s.  g^Regs.  XIL,  XIII.,  and  XIV.  of  1805. 

The  prisoners,  residents  of  the  District  of  Singhbbum,  a  district  in  British  India,  were 
convicted,  under  s.  331  of  the  Penal  Code,  at  Singhbhum,  of  an  offence  committed  in  Mo* 
hurbhunj. 

Per  Garth,  C.J.,  Pontifex  and  Morris,  JJ. — The  territory  of  Mohurbhunj  is  not 
within  the  limits  of  British  India ;  but,  under  the  provisions  of  s.  9  of  Act  XXI.  of  1870, 
a  conviction  in  British  India  for  an  offence  committed  without  the  Hmits  of  British  India 
is  good 

Per  MtTTER,  J. — Mohurbhunj  is  within  the  limits  of  British  India;  but  seeing  that 
the  Tributary  Mehals  constitute  a  '  district '  within  the  meaning  of  the  Criminal  Pro^daro 
Code,  and  thai  the  Superintendent  of  these  Mehals  has  been  vested  with  the  powers  of  a. 
Sessions  Judge  under  an  order  of  the  Government  of  India,  a  conviction  under  the  Pen^i 
Code  (having  regard  to  the  provisions  of  s.  70  of  the  Criminal  Procedure  Code)  ought  not 
to  be  set  asrae. 

Per  Prinsep,  J. — Mohurbhunj  is  within  the  limits  of  British  India ;  but  the  Acts  which 
extend  to  British  nidia  do  not  extend  to  Mohurbhunj.  The  territorv  having  been  express- 
ly placed  beyond  the  ordinary  legislation,  the  law  in  force  in  British  India  cannot  come 
into  operation  there  until  this  exemption  has  been  removed. 

Thb  accused  in  these  two  cases  were  charged  with  having  caused  grievous 
hurt  to  one  Ramdhone  Panti  in  order  to  extort  a  *confession. 

The  accused,  who  were  policemen,  belonging  to  Mohurbhunj,  went  inta 
the  District  of  Singhbhum,  and  there  arrested  Ramdhone  Panti  and  six  others^ 
residents  of  Borla,  in  Singhbhum,  on  a  charge  of  being  implicated  in  a  xnurd^ 

1  FuU  Bench  Reference  made  by  Mr.  Justice  Mitter  and  Mr.  Justice  Maclean,  in  Cri- 
mmtX  Appeals,  Not.  395  and  396  ot  i8»i,  dsted  iSth  August  1881. 
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ijBSs.       in  Mohurbhunj.    The  men,  after  being  arrested,  were  taken  to  Koodasai  in 

— ' Mohurbhunj.    Whilst  there,  they  were  maltreated,  and  Ramdhone  Panti  died 

from  the  effects  of  such  maltreatment  after  having  been  brought  back  with  the 
other  prisoners  to  Singhbhum.  The  Deputy  Commissioner  of  Singhbhum,  in 
the  exercise  of  special  powers  under  8.  36  of  the  Criminal  Procedure,  tried  the 
cases,  and  convicted  the  prisoners  of  causing  grievous  hurt  in  order  to  extort 
a  confession  under  s.  331  of  the  Penal  Code,  and  sentenced  them  to  terms  of 
rigorous  imprisonment  varying  from  one  to  three  years,  and  to  a  fine  of  Rs.  200. 

UorrPRA8AD»         '^^^  prisoners  appealed  to  the  High  Court. 
8  Cal.  985.  No  one  appeared  for  the  prisoners  at  the  hearing.    But  a  question  was 

raised  by  the  Court  as  to  whether  the  Deputy  Commissioner  of  Singhbhum  had 
jurisdiction  to  try  an  offence  committed  in  Mohurbhunj. 

Maclean,  J.,  following  the  decision  in  the  case  of  Hursee  Mohapatro  v. 
Dinohundo  Patro}  decided  on  the  13th  July  1881,  was  of  opinion  that  Mo- 
hurbhunj formed  part  of  British  India  specially  exempted  from  the  operation 
of  the  ordinary  law  by  Reg.  XIII.  of  1805,  and  was  under  the  administration 
of  specially  appointed  officers  under  special  rules,  and  that,  therefore,  the  Penal 
Code  and  Criminal  Procedure  Code  were  not  in  force  in  Mohurbhunj. 

MiTTER,  J.,  was  of  opinion  that  Mohurbhunj  formed  part  of  British  India, 
and  considered  that  the  Criminal  Codes  were  in  force  there. 

There  being  a  difference  of  opinion,  the  Court  referred  the  following 
questions  to  a  Full  Bench : — 

nt, — ^Whether  the  Code  of  Criminal  Procedure  and  the  Penal  Code  were 
in  force  in  Mohurbhunj  ?  and 

2nd, — ^Whether,  if  the  two  Codes  were  not  in  force  in  Mohurbhunj,  the  pri- 
soners could  be  tried  in  Singhbhum  for  causing  grievous  hurt  to  Ramdhone  Panti 
at  Koodasai  in  Mohurbhunj,  assuming  his  death  in  Singhbhum  to  be  the  conse- 
quence of  the  grievous  hurt  caused  to  him  at  Koodasai  ? 

The  Standing  Counsel,  Mr.  Phillips  (with  The  Advocate-GeneraX,  Mr. 
Paul),  for  the  Crown. — ^The  question  is,  whether  Mohurbhunj  is  included  in 
British  India  within  the  meaning  of  the  various  Ads  of  the  Legislature  which 
extend  to  British  India.  It  is  admitted  that  Mohurbhunj  is  not  independent 
of  the  British  Government,  and  our  contention  is  that,  although  not  an  inde- 
pendent state,  Mohurbhunj  is  nevertheless  not  British  India  within  the  mean- 
ing of  the  enactments.  Mohurbhunj  has  been  under  the  paramount  power  of 
the  British  Government  ever  since  the  cession  of  Cuttack  on  the  19th  December 
1803.  The  territory  of  Mohurbhunj  is,  and  always  has  been,  administered  by 
the  Raja,  subject  to  the  control  and  interference  of  the  British  Government. 
Did  the  Legislature,  when  it  enacted  laws,  which  were  intended  to  apply,  and 
be  enforced  in  the  whole  of  British  India,  intend  that  these  laws  should  be  en- 
forced in  Mohurbhunj  ?  If  not,  the  territory  of  Mohurbhunj  is  not  subject  to 
English  law.  If  it  did  intend  them  to  apply  to  Mohurbhunj,  the  Government 
has  provided  itself  with  no  machinery  to  enforce  such  laws ;  but  on  the  contrary, 
it  has  recognised  a  variety  of  illegal  tribunals,  and  has  itself  created  some,  and 
has  allowed  the  revenue  to  be  appropriated  by  the  Rajas  of  Mohurbhunj.  It 
therefore  seems  that  the  Government,  in  its  legislative  capacity,  could  not  have 
intended  to  apply  or  enforce  laws  in  a  territory  which,  in  its  executive  capacity. 
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it  has  left  entirely  without  law.  The  treaty,  by  which  it  is  assumed  that  Mo-  188a', 
hurbhunj  was  ceded,  is  that  of  the  17th  December  1803,  and  by  this  treaty  the 
province  of  Cattack,  including  Balasore,  were  ceded  in  "  perpetual  sovereignty" 
to  the  East  India  Company ;  but  it  cannot  be  inferred  that  the  cession  of  Cuttack 
in  full  sovereignty  (even  assuming  that  it  included  Mohurbhunj)  transferred 
an3rthing  more  than  the  suzerainty  or  paramount  power,  and  this  view  is  con- 
firmed by  the  conduct  of  the  British  Government  in  its  relations  with  the  various 
territories  ceded  in  i8o3,and  especially  in  its  relations  withtheTributary  Mehals  ^^ 

In  this  treaty  of  1803,  art  x.  describes  the  chief  feudatories.      The  mere  ces-  uditPea 
slon  in  full  sovereignty  did  not,  I  submit,  make  those  subjects,  who  were  before    ^  ^^    ^^* 
feudatories ;  it  follows  therefore  that  such  a  cession  would  not  bring  the  terri-  ^^* 

tory  so  dealt  with  into  "the  possession  or  under  the  government"  of  the  East 
India  Company,  within  the  meaning  of  s.  i  of  21  and  22  Vic,  c.  106,  although 
it  would  vest  in  the  East  India  Company  certain  powers  in  relation  to  the  go- 
vernment of  the  territory  within  the  meaning  of  that  section.  It  further  follows 
that  the  territory  so  dealt  with  would  not  be  part  of  India  within  that  section, 
for  '  India'  is  there  defined  to  mean  "the  territories  vested  in  Her  Majesty  as 
aforesaid,  or  to  become  vested  as  aforesaid,"  u  e,,  territories  then  in  the  posses- 
sion or  under  the  government  of  the  East  India  Company,  and  which  the  Ads 
vest  in  Her  Majesty,  and  also  territories  which  might  become  so  vested  by 
virtueof  any  rignts  vested  in,  or  which  might  have  been  exercised  by,  the  Com- 
pany. Now,  Mohurbhunj  has  not  become  vested  in  Her  Majesty  since  1858, 
and  since  1858,  Her  Majesty,  by  Her  sanad  of  the  nth  March  1862,  has  re- 
cognized the  Raja  as  a  Prince  or  Chief,  who  then  governed  his  own  territories, 
and  has  conferred  upon  him  a  power  of  adoption,  which  is  ihconsistent  with 
the  theory  that  the  Raja  is  a  subject  of  Her  Majesty,  and  he  must  be  a  subject, 
if  Mohurbhunj  is  part  of  British  India.  Further,  it  seems  incredible  that  the 
general  laws  should,  in  1874,  have  been  declared  applicable  in  Mohurbhunj  and 
all  the  Tributary  Mehals,  and  that  Angul  and  Banki  should  be  alone  excepted ; 
Angul  and  Banki  having  admittedly  been  taken  possession  of,  and  placed  under 
the  Government  of  Her  Majesty  by  virtue  of  her  paramount  powers.  The  Local 
Extent  Ad,  1874,  declares  certain  laws  applicable  to  the  whole  of  British  India 
to  be  in  force  throughout  the  whole  of  British  India,  except  the  scheduled  dis- 
tricts— I.  ^.,  such  laws  were  not  in  force  in  Angul  and  Banki ;  how  did  it  happen 
then,  apart  from  the  exclusion  supposed  by  Prinsep  and  Maclean,  JJ.,  that  the 
general  law  did  not  prevail  in  Angul  and  Banki,  which,  according  to  their  theory, 
were  part  of  British  India  all  along;  and  if  it  was  by  virtue  of  the  exclusion  they 
rely  upon,  how  came  the  other  mehals  not  to  be  scheduled  also  ? 

Mr.  M.  Ghose  for  the  Raja  of  Mohurbhunj. 
The  following  judgments  were  delivered  by  the  Full  Bench : — 
PoNTiFEx,  J. — ^The  question  whether  the  territory  of  Mohurbhunj  is  with- 
in  the  limits  of  British  India  is  a  question  of  evidence. 

There  is  nothing  to  show  whether  the  Mahrattas  exercised  dh'ect  authority 
over  this  territory,  or  whether  they  treated  it  merely  as  tributary.  From  its 
situation  and  character,  however,  the  probability  would  seem  to  be  that  the  Mah- 
rattas only  exacted  tribute  from  it.  Nor  does  the  cession  by  the  Mahrattas  to 
the  East  India  Company  throw  any  further  light  upon  the  matter.  If  the  Mah- 
rattas had  only  the  rights  of  a  paramount  po^r,  the  East  India  Company  could, 
under  the  cession,  gain  no  higher  rights. 

In  this  state  of  circumstances,  the  Regulations  of  1804  &nd  1805  were  pass- 
ed, the  Government  being  probably  in  doubt  as  to  what  rights  they  actually  took 
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11889.  bam  the  Mahcattas.  Nodiiog  was  done  under  the  Regulation  of  1804  (whiph 
applies  only  to  the  territory  ceded  by  the  Mahrattas)  to  this  particular  territoiy. 
And  the  Regulation  of  1805  seems  to  me  to  show  that  the  Executive  Govern- 
ment, being  in  doubt  as  to  its  true  relation  with  the  territory,  determined  to  deal 
with  it  only  in  a  negative  way  until  such  doubts  were  set  at  rest.  It  is  observ- 
able that,  in  the  schedule  to  the  Regulation,  this  territory  is  described  differently 
from  the  other  estates  dealt  with. 
p.  The  Regulations  of  1816  and  1821  do  not  seem  to  me  to  carry  the  cas« 

UpirF^sADk  further.    They  relate  only  to  the  exercise  of  such  auttority  as  would  properly 
3  Califs*    **^^  naturally  be  exercised  by  a  paramount  power. 

The  treaty-engagement  of  1829,  if  it  stood  alone,  would,  in  my  opinion, 
be  conclusive  to  show  that  Mohurbhunj  was  merely  tributary.  It  is  of  a  dif- 
ferent period  to  the  engagements  with  the  other  mehals.  It  proceeds  from  the 
Raja  of  Mohurbhunj  without  any  reciprocal  insttument  in  the  nature  of  a  patta 
or  satiad  from  the  East  India  Company ;  and  it  speaks  of  "  my  territories,"  of 
"  a  contingent  force  of  my  own  troops,"  and  of "  my  successors,"  which  Is  not 
the  language  which  the  Executive  Government  would  be  likely  to  tolerate  from 
a  mere  subject. 

Then  come  the  rules  of  1839  issued  by  the  Bengal  Government.  They 
assume  that  there  was  something  peculiar  in  the  status  of  this  territory ;  and, 
on  the  whole,  they  do  not  seem  to  me  inconsistent  with  its  being  tributary.  All 
that  they  do  is  to  invest  a  Bengal  officer  with  necessary  authority  as  the  repre- 
sentative of  the  paramount  power  to  act  at  the  request  of  the  Raja. 

No  direct  civil  jurisdiction  has  ever  been  exercised  in  the  territoiy  by  the 
EKecndve  Government  of  India. 

Lord  Canning's  sanad  distinctly  deals  with  the  territory  as  independent, 
and  noi  British,  territory.  For  example,  it  ratifies  the  right  of  adoption,  which 
would  have  been  mere  surplusage  if  addressed  to  a  British  Indian  subject.  We 
know  that  both  the  Government  of  India  and  the  Government  of  Bengal  con- 
sider the  territory  to  be  independent.' 

Under  these  circumstances^  the  question  being  a  mere  question  of  evidence, 
the  maxim  "  opiimus  inter pres  legis  consuetude  "  applies  with  very  great  force. 

I  am  of  opinion,  therefore,  that  this  territory  is  not  within  the  limits  of  Briti  A 
India.  And  if  that  is  so,  the  conviction  seems  to  be  right ;  for  the  referring 
Jtidges  state  that  "  the  prisoners  describe  themselves  as  residents  of  the  Baia- 
8ore  or  Singhbhum  District,"  which  would  bring  them  within  the  provisions  of 
s.  9of  ActXXI.  of  1879. 

Morris,  J. — I  concur. 

Garth,  C.J. — I  agree  in  the  main  with  my  brother  Pontifex. 

Whetlier  the  territory  of  Mohurbhunj  forms  part  of  British  India  or  not,  is 
a  question  of  evidence.  It  depends  partly  upon  documentary  evidence,  such 
CLS  Regulations,  treaties,  and  so  forth ;  and  partly  upon  the  way  in  which  the 
territory  has  been  dealt  with  by  the  ruling  powers,  which  are  principally  con- 
<:lemed  with  it — that  is  to  say,  the  Governments  of  India  and  Bengal  on  the  one 
hand,  and  the  Maharaja,  the  native  chief  of  the  territory,  on  the  other.  And 
when  we  find  that  the  Indian  Government  and  the  Maharaja  have,  for  a  long 
series  of  years,  concurred  in  considering  and  treating  this  territory  as  no  part 
of  British  India,  and  when  we  also  find  that  Acts  of  the  Indian  Legislattire,  which 
have  been  passed  for,  and  have  been  acted  upon  throughout,  British  India,  have 
•never  been  acted  upon  of  consideced  to  be  law  in  this  (at ritocy,  I  nmst  say^  it 
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9C!em6  ISO  me,  thit  soeh  evidence,  in  the  absence  of  any  ccq^t  prodf  to  tlw  con-        fflst. 
traiy,  ought,  in  British  Indian  Courts,  to  be  almost  conclusive  upon  the  pointy 

I  say  "  almost  conclusive,"  because  I  quite  think  that,  under  the  circum- 
stances of  this  case,  the  question  is  undoubtedly  one  which  the  Court  is  bound      ^* 
to  determine ;  and  that  no  consensus  of  the  powers  who  are  interested  in  the 
matter  ought  to  be  considered  as  binding  upon  it.  tioHAfiM. 

It  is  possible,  of  course,  that  the  Indian  Governments,  and  the  Maharaja     *«»«««• 
too,  may  have  been  under  a  mistake.    But  before  a  Court  of  Justice  ought  to  find  •• 

it  a  mistake,  I  think  the  evidence  that  it  is  so  should  be  clear  and  convincing —  UoiTPftMW*, 
evidence  of  a  very  different  character  from  the  negative  and  equivocal  language  B  CaL  ^. 
of  the  Regulations,  to  which  our  attention  has  been  called,  or  acts  of  interference 
by  the  British  authorities,  wliich  may  have  been  intended  rather  as  friendly  aids 
to  the  Maharaja  in  the  management  of  his  own  dominions,  than  as  evidencing 
any  wish  on  the  part  of  the  Indian  Government  to  take  the  rule  of  the  territory 
out  of  the  Maharaja's  hands. 

TheU;  another  point  has  also  been  suggested  in  this  case,  upon  which,  as  the 
responsibility  of  deciding  it  rests  peculiarly  with  myself,  I  think  it  right  to  ex- 
plain my  views.  The  question  which  we  have  been  considering  in  this  reference 
had  previously  come  in  much  the  same  form  before  two  Division  Benches 
of  this  Court.  Both  those  Benches,  each  consisting  of  two  Judges,  decided  that 
Mohurbhunj  was  part  of  British  India.  But  one  of  those  Bencbes  thought  it 
right  to  refer  certain  points  for  the  decision  of  a  Full  Bench. 

Then,  upon  the  case  coming  on  for  argument  before  this  Court,  the  Ad- 
vocate-General on  behalf  of  the  Government  desired  that  we  should  also  con- 
sider the  question,  whether  Mohurbhunj  formed  part  of  British  India ;  and  my 
brother  Mitter,  one  of  the  Judges  who  had  previously  decided  that  point,  thought 
that  it  ought  to  be  so  considered ;  so,  after  some  discussion,  we  all  agreed  to 
hear  the  point  argued,  and  to  decide  it.  The  result  has  been  that  three  of  the 
Judges  of  the  Full  Bench  are  of  opinion  that  Mohurbhunj  is  not  part  of  British 
India,  whilst  the  two  other  Judges  (Mitter  and  Prinsep,  JJ.)areof  a  contrary 
opinion.  My  brother  Mitter,  however,  for  reasons  which  he  will  explain  him- 
self, holds,  as  we  do,  that  the  prisoners  were  rightly  convicted. 

Thus,  it  turns  out  that  three  Judges  of  the  Full  Bench  have  decided  one 
way,  whilst  four  other  Judges  of  the  Court  have  decided  the  other  way ;  and 
for  this  reason  it  has  been  suggested  to  me  that  I  ought  to  appoint  another  Full 
Bench  to  consider  the  question  again.  If  I  were  to  adopt  this  suggestion,  I 
should  appoint  a  Full  Bench  consisting  of  the  whole  Court ;  and  if  I  thought  that 
anv  real  good  was  likely  to  be  gained,  or  that  the  interests  of  justice  in  the  parti- 
cular case  required  it,  I  should  certainly  adopt  that  course,  the  more  so  because 
m  the  argument  before  us  the  prisoners  were  not  represented. 

But,  as  four  out  of  the  five  Judges  of  the  Full  Bench  consider  (though  for 
different  reasons)  that  the  conviction  should  be  confirmed,  and  there  is  no  reason 
to  suppose  that  the  prisoners  have  not  had  a  fair  trial,  I  do  not  think  that  the  in- 
terests of  j  ustice  require  that  the  case  should  be  heard  again.  The  prisoners  had, 
of  course,  a  peifect  right  to  raise  the  question  of  jurisdiction ;  but  it  was  un- 
doubtedly a  technical  one,  and  it  has  been  overruled  by  the  majority  of  a  Full 
Bench. 

That  being  so,  I  cannot  see  that  any  good  would  be  gained  by  the  whole 
strength  of  the  Court  being  occupied  (perhaps  for  days)  in  discussing  an  ab- 
stract question  as  to  the  political  status  of  the  territory  of  Mohurbhunj.  The  re- 
salt  would  be  either  to  affirm  our  present  judgment,  or  else  to  place  the  Go- 
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1882.        vernment  of  this  country  in  a  position  of  considerable  difficulty.    And»  lastly, 
- 1  wish  to  say  that  the  alleged  reason  for  appointing  another  Full  Bench  is  in 
point  of  law  no  reason  at  all.      It  has  constantly  happened,  both  here  and  in 
England,  that  the  majority  of  an  Appeal  Court  which  finally  decides  a  point  of 
Kbshub      difficulty  are  numerically  fewer  than  the  Judges  who  have  previously  decided 
MoHAjAN.    the  point  the  other  way. 

Empress  '^^*^  ^^  notably  so  in  the  Full  Bench  case  of  Gujju  Lai  v.  Fatteh  Lai} 

which  overruled,  not  only  the  case  of  Neamut  Alt  v.  Gooroo  Doss,^  previously 

P^s  D  ^®<^^^®^  ^y  ^^  ^^'^  Chief  Justice  and  Mr.  Justice  Ainslie,  but  also  sevend 

«*rai  ftS^  '  other  cases,  which  had  been  decided  in  the  same  way  by  other  Judges  of  this 

8  Cal.  985.     Court. 

And  the  same  thing  has  often  happened  in  England  in  the  Court  of  Ex* 
chequer  Chamber.  But  in  all  these  cases  the  judgment  of  the  appeal  Court  is 
no  less  decisive  of  the  question,  and  is  considered  to  be  binding  upon  all  other 
Courts,  until  it  has  either  been  reversed  by  the  House  of  Lords,  or  overruled  by 
some  provision  of  the  Legislature. 

MiTTER,  J. — Upon  the  materials  before  us  I  am  unable  to  agree  in  the 
conclusion  that  Mohurbhunj  is  a  foreign  territory,  and  not  part  of  British  India. 

S.  2,  cl.  8,  of  Act  I.  of  1868,  says :  "British  India  shall  mean  the  terri- 
tories for  the  time  being  vested  in  Her  Majesty  by  the  Statute  21  and  22  Vic, 
cap.  106  (an  Act  for  the  better  Government  of  India),  other  than  the  Settle- 
ment of  Prince  of  Wales's  Island,  Singapore,  and  Malacca."  S.  i  of  21  and  22 
Vic,  cap.  106,  is  to  the  following  effect :  "  The  government  of  the  territories 
now  in  the  possession  or  under  the  government  of  the  East  India  Company, 
and  all  powers  in  relation  to  government  vested  in,  or  exercised  by,  the  said 
Company  in  trust  for  Her  Majesty,  shall  cease  to  be  vested  in,  or  exercised  by, 
the  said  Company,  and  all  territories  in  the  possession  or  under  the  govern- 
ment of  the  said  Company,  and  all  rights  vested  in,  or  which,  if  this  Act  had 
not  been  passed,  might  have  been  exercised  by  the  said  Company  in  relation 
to  any  territories,  shall  become  vested  in  Her  Majesty,  and  be  exercised  in 
her  name ;  and,  for  the  purpose  of  this  Act,  India  shall  mean  the  territories 
vested  in  Her  Majesty  as  aforesaid,  and  all  territories  which  may  become  vest- 
ed in  Her  Majesty  by  virtue  of  any  such  rights  as  aforesaid."  Therefore  the 
question  for  decision  is,  whether  Mohurbhunj  was  in  the  possession  or  under 
Uie  government  of  the  East  India  Company. 

That  Mohurbhunj  is  part  of  Zilla  Cuttack  is  clear  from  the  terms  of  Reg. 
IV.  of  1804,  as  well  as  from  the  concluding  section  of  Regs.  XII.,  XIIL,  and 
XIV.  of  1805,  and  the  preamble  of  Reg.  XI.  of  1816. 

The  Regulation  of  1804  was  passed  almost  immediately  after  that  part  of 
the  country  came  into  the  possession  of  the  East  India  Company  on  the  close 
of  the  Mahratta  war,  and  extended  the  general  criminal  law  in  force  under 
the  Government  of  the  East  India  Company  to  the  province  of  Cuttack,  includ- 
ing Balasore  and  its  dependencies.  That  territory  being  formed  into  the  Zilla 
or  District  of  Cuttack,  any  doubt  that  might  exist  whether  Mohurbhunj,  or 
what  is  now  known  as  the  Tributary  Mehals,  was  dealt  with  by  that  Regulation 
is  removed  by  a  reference  to  the  Regulations  (XII.,  XIII.,  XIV.)  of  the  follow* 
ing  year,  which  "for  the  present"  withdrew  all  this  tract  of  country  from  the 
operation  of  ''all  laws  and  regulations"  which  have  been  or  shall  be  enacted 
(Reg.  XIV.,  1805,  s.  13).  The  preamble  to  Reg.  XI.  of  1816,  moreover,  de- 
scribes Mohurbhunj  as  one  of  the  Tributary  Estates  in  Zilla  (Cuttack.  In  the 
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engagement  entered  into  in  the  year  1829  by  the  then  Raja  of  Mohurbhunj  (see        i882« 
Aiichison's  "Treaties,"  &c.,  Vol.  I.,  p.  184^)  he  describes  himself  as  "of  Killa 
Mohurbhunj  "  of  Cuttack.    Therefore,  it  is  quite  clear,  both  from  the  Regula- 
tions passed  by  the  East  India  Company  and  the  engagement  executed  by  the 


Emprbss 

Raja  of  Mohurbhunj,  that  Mohurbhunj  is  part  of  Cuttack.  Kbshub 

The  whole  Province  of  Cuttack  was  ceded  to  the  British  Government  by  Qw^J^*** 
a  treaty,  dated  the  17th  December  1803,  between  Roghuji  Bhoosla  and  the  Emprbss 
Hon'ble  East  India  Company  (see  p.  97,  Aitchison's  "Treaties,"  Ac,  Vol.  v. 

III.)-  Udit  Prasad^ 

It  has  been  sajd  that  the  Mahratta  Chief  might  have  possessed  only  a  para-    s  Cal.  985. 
mount  power  over  the  Rajas  of  the  Tributary  Mehals,  the  sovereign  power  being 
vested  in  them.    But  by  the  second  article  of  the  aforesaid  treaty,  the  Province 
of  Cuttack,  of  which  Mohurbhunj  is  a  component  part,  was  ceded  "  in  perpe- 
tual sovereignty  "  to  the  East  India  Company. 

It  has  been  further  said  that,  shortly  after  the  cession  of  Cuttack,  the  Bri- 
tish Gk)vemment  was  not  certain  as  to  the  exact  status  and  position  of  the  Tri- 
butary Rajas,  and  that,  therefore,  the  Regulations  of  1805  were  not  extended 
to  them.  The  language  of  these  Regulations  does  not  show  any  uncertainty 
In  the  mind  of  the  ruling  authorities  as  to  the  status  of  these  mehals.  They 
were  described  in  ss.  36  and  37  of  Reg.  XII.  of  1805  as  "jungle  or  hill  ze- 
mindaries  "  or  "  estates."  Their  "  tributes  "  are  styled  as  "  quit-rents."  Re- 
ferring to  the  settlement  of  Mohurbhunj,  s.  37  says  that  it  will  have  to  be  con- 
cluded with  the  "  proprietor  of  that  estate  for  the  payment  of  a  fixed  annual 
quit-rent" 

The  reason  for  exempting  the  Tributary  Mehals  from  the  operation  of  the 
Regulations  was  not  founded  upon  any  uncertainty  regarding  their  status  or 
position,  but  upon  the  character  of  the  inhabitants,  who  are  described  as  "a 
rude  and  uncivilized  race  of  people."  Similar  considerations  influenced  the 
Government  in  withdrawing  Chota  Nagpore  in  1833  from  the  operations  of  the 
Regulations.  In  fact,  it  is  notorious  that  this  was  the  cause  of  the  formation 
of  what  are  called  Non-Regulation  Districts  of  British  India. 

Then,  in  18 16,  the  Reg.  No.  XI.  was  passed,  vesting  an  officer  under  the 
British  Government,  viz,^  the  Superintendent  of  the  Tributary  Mehals,  with  the 
power  of  trying  cases  of  inheritance  or  succession  to  these  estates.  A  specif 
procedure  was  also  laid  down  in  that  Regulation. 

It  is  said  that  these  rules  were  laid  down  by  the  British  Government  as  a 
paramount  power  over  the  native  sovereigns.  But  the  Governor-General  in 
Council  could  not  pass  any  legislative  enactment  in  respect  of  any  foreign 
territory. 

It  may  be  noticed  here  that,  in  the  years  1845  ^^^  ^^S^,  the  Indian  Legis- 
lative Council  passed  laws  relating  to  these  mehals,  and  under  s.  43  of  3  and 
4  Will.  IV.,  cap.  85,  the  Governor-General  in  Council  had  authority  only  to 
legislate  in  respect  of  territories  under  the  Government  of  the  Hon'ble  East 
India  Company. 

It  has  been  already  noticed  that,  in  the  year  1 829  (that  is,  several  years  after 
the  British  Government  had  legislated  for  Mohurbhunj,  and  had,  by  Reg.  XI. 
of  1 816,  assumed  to  itself  the  right  of  determining  the  succession  to  the  estate 
of  Mohurbhunj  by  establishing  special  Courts  and  procedure  for  this  purpose), 
an  engagement  was  executed  by  the  then  Raja  of  Killa  Mohurbhunj  in  favour 

^  Ed  of  1876,  p.  109, 
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iSfo.        of  the  Government  of  the  Hon'ble  East  India  Company.     It  is  headed  in  the 

-— Collection  of  Treaties  already  referred  to  as  a  "Treaty  Engagement."    Whether 

Bmprhss     ^Yi\%  heading  is  to  be  found  in  the  document  itself  or  not,  or  whether  it  is  a  mere 

^'  description  of  it  given  by  the  editor  of  the  Collection  of  Treaties,  Ac,  I  have 

Reshub      no  means  of  ascertaining.    But  in  the  body  of  the  document  itself,  it  is  simply 

WwiAjAw.    called  an  engagement.    By  it  the  Raja  engages  to  maintain  himsetf  in  submis- 

Bmmibss     **^^  ^^^  loyalty  to  the  Government  of  the  East  India  Company,  to  pay  sicca 

^^  Rs.  I, CGI  as  pesh-kvsh  for  the  said  Killa,  to  depute  a  contingent  force  of  his 

UmrPRASAO  ^^^  troops  with  the  forces  of  Government  for  certain  purposes  specified  in  it, 

'  and  to  relinquish  a  certain  specified  claim  which  he  had  on  "the  Government," 

985.    meanii^  thereby  the  Government  of  the  East  India  Company.    The  two  laat 

clauses  are  very  significant,  because  they  contain  a  distinct  admission  on  the 

part  of  the  Raja  that  there  was  no  separate  Government  of  his  own  within  the 

Killa  in  question.     The  Raja  called  the  Government  of  the  East  India  Com* 

pany  "the  Government,"  meaning  thereby  that  there  was  but  one  Government 

in  uie  whole  Province  of  Cuttack,  of  which  Mohurbhunj  was  a  component 

part. 

Now,  it  is  said  that  the  condition  regarding  the  deputation  of  a  contingent 
force  of  the  Raja's  troops  to  aft  with  the  forces  of  Government  shows  that  the 
engagement  was  not  executed  by  a  subject,  but  by  a  sovereign.  That  no  such 
inference  can  be  legitimately  drawn  from  the  condition  in  question  is  clearly 
shown  in  the  judgment  of  a  Division  Bench  of  this  Court  in  Hursee  Mohapairo 
V.  Dinobundo  Patro  :^  the  passage  is  to  be  found  at  p.  542  of  the  E^>oit.  I 
need  not  make  an  extract  of  it  here. 

In  these  mehaJs  the  administration  of  civil  justice,  excepting  in  cases  pro- 
.  vlded  for  by  Reg.  XI.  of  1816,  and  Acts  XXI.  of  1845  and  XX.  of  ^850,  has 
been  left  entirely  in  the  hands  of  the  native  Rajas,  who  have  no  criminal  juris- 
diction, except  in  petty  cases.  The  administration  of  criminal  justice  is,  with 
that  exception,  in  the  hands  of  the  officers  under  the  British  Government. 
Special  rules  of  procedure  were  framed  in  1839  by  the  then  Superintendent 
of  the  Tributary  Mehals ;  though  they  were  not  formally  sanctioned  by  the 
Government,  yet  the  officers  entrusted  with  the  administration  of  criminal  jus- 
tice in  these  mehals  were  directed  to  follow  the  spirit  of  these  rules  as  closely 
as  possible. 

The  recent  orders  of  (jovemment  regarding  the  powers  to  be  exercised 
by  these  officers  are  thus  succinctly  recited^in  the  judgment  of  Cunningham,  j., 
m  the  case  already  referred  to  (p.  531) :  "On  the  12th  December  1870,  the 
Secretary  of  the  Bengal  Government  addressed  the  Magistrate  as  *  ex-officia 
Assistant  Superintendent,  Tributary  Mehals/  informing  him  that,  as  ex-officio 
Assistant  Superintendent  of  the  Tributary  Mehals,  he  was  empowered  to  take 
1^)  for  trial  all  offences  committed  within  the  Tributary  MehaU  not  punishable 
with  death,  and  to  pass  sentences  not  exceeding  seven  years,  submitting  his 
proceedings,  in  each  case,  to  the  Superintendent.  Trials  thus  conducted  were 
lo  be,  as  far  as  possible,  in  accordance  with  the  Criminal  Procedure  Code 

"In  1872,  the  Government  of  India  vested  the  Superintendent  of  the  Tri- 
butary Mehftls  with  the  powers  exercised  by  a  Sessions  Judge  in  Regulation 
Districts,  and  with  power  to  hear  appeals  from  sentences  passed  by  any  subordi- 
nMe  officer  in  Tributary  Mehal  cases. 

"  On  the  30th  April  1873,  the  Government  of  Bengal  addressed  the  Su- 
perintendent of  the  Tributary  Mehals  in  answer  to  a  letter  submitting  a  tabular 
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statement  of  the  powers  then  exercised  by  oflScers  in  the  tributary  estate  of  Orissa,  i884. 
and  the  powers  which,  in  the  opinion  of  the  Superintendent,  ought  to  be  exer- 

cised  in  accordance  with  the  spirit  of  the  new  Criminal  Procedure  Code  ;  au-  m^***' 

thorised  the  Superintendent  to  exercise  the  powers  of  Magistrate  of  a  District  •'• 

and  of  a  Sessions  Judge  under  s.  15  of  the  Act,  and  gave  him  power  to  hear  Keshub 

appeals  from  sentences  under  s.  36.    The  Magistrates  and  ex-officio  Assistant  Mohajan. 

Siuperintendents  of  the  Tributary  States  were  invested  with  the  j)owers  of  a  Ma-  eJJTrbss 

gistrate  of  the  first  class,  and  under  ss.  36  and  222  of  the  Code/*  ^ 

Upon  the  materials  before  us  we  have,  therefore,  these  facts  established : —  UditPkasai^ 
(i.)  The  cession  of  Cuttack,  of  which  Mohurbhunj  is  a  component  part,  to    S  Cat.  985. 
the  Government  of  the  East  India  Company  "  in  perpetual  sovereignty  "  in  1803. 

(2.)  In  1804, 1805,  several  Regulations  were  passed  by  the  British  Govern- 
ment treating  the  Tributary  Mehals  as  part  of  Cuttack  ceded  to  them. 

(3.)  Legislative  enactments  were  passed  from  time  to  time  vesting  officers 
imder  the  British  Government  with  power  to  decide  suits  of  particular  descrip- 
tions arising  in  these  mehals. 

(4.)  An  engagement  was  executed  by  the  Raja  of  Killa  Mohurbhunj  in 
1829  to  pay  a  certain  amount  of  pesh-kush  for  the  Killa,  and  to  maintain  him- 
self in  submission  and  loyalty  to  the  Government  of  the  East  India  Company. 

(5.)  With  very  insignificant  exceptions,  British  officers  administer  criminal 
justice  in  these  mehals. 

In  a  case  decided  by  the  Judicial  Committee  of  the  Privy  Council — Da- 
modar  Gordhan  v.  Deoram  Kanji^ — a  similar  question  arose,  m.,  whether  a 
village  named  Gangli,  which  was  admittedly  in  British  Territory,  was  ceded  to 
a  native  sovereign  or  not  ?  In  the  Province  of  Kattyad,  the  Thakur  of  Bhaunagur 
held  certain  taluqs  which  have  never  been  brought  under  the  ordinary  adminis- 
tration of  the  British  Government  in  India.  For  these  taluqs  the  Thakur  of 
Bhaunagur  used  to  pay  certain  tributes  to  the  Peshwa  and  the  Gaikwar.  The 
rights  of  the  Peshwa  and  Gaikwar  in  these  taluqs  were  transferred  to  the  East 
India  Company  between  1802  and  1820.  The  judicial  administration  in  these 
taluqs  was  left  in  the  hands  of  the  Thakur  down  to  183 1.  In  that  year  a  Cri- 
minal Court  of  justice  in  Kattyad  was  established  for  the  trial  of  capital  crimes 
in  certain  cases,  the  sentence  of  the  Court  requiring  confirmation  by  the  Bombay 
Government.  By  an  order  of  Government,  the  village  Gangli  was  withdrawn 
from  the  ordinary  jurisdiction  of  the  British  Courts  of  the  Bombay  Presidency 
and  made  part  of  these  taluqs  belonging  to  the  Thakur  of  Bhaunagur.  It  was 
contended  that  this  act  of  Government  amounted  to  a  cession  of  Gangli  to  a 
native  sovereign,  m.,  the  Thakur  of  Bhaunagur.  The  Judicial  Committee  held 
that  this  act  did  not  amount  to  a  cession  of  territory,  but  it  was  intended  to  confer 
upon  the  Thakur  of  Bhaunagur  within  Gangli  as  large  a  criminal  and  civil  juris- 
diction as  that  which  he  exercised  in  these  taluqs.  It  is  clear  that  the  status  of 
Mohurbhunj  is  very  much  similar  to  that  of  these  taluqs  of  the  Thakur  of 
Bhaunagur.  The  Judicial  Committee  of  the  Privy  Council  was  strongly  in- 
clined to  the  opinion  that  these  taluqs  formed  part  of  British  territory.  This 
point  was  not  expressly  decided,  because  it  was  not  absolutely  necessary. 

Some  stress  has  been  laid  on  the  sanadof  adoption  granted  to  the  Raja  of 
Killa  Mohurbhunj  by  the  British  Government  in  the  year  1862.  But  such  sanads 
were  granted  to  piersons  who  are  admittedly  holders  of  mere  zemindaries  and 

>  I.  L.  R.,  I  Bom.  367. 
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ttti.        jagirs  (see  Aitchison's  Treaties,  &c.,  Vol.  III.,  pp.  319,  320).     On  the  whcrie, 
'  I  am  of  opinion  that  Mohurbhunj  is  within  British  India. 


The  next  question  is,  whether  the  conviction  of  the  appellants  is  right,  they 
K    HUB      ^^^  )iaving  been  tried  by  the  Superintendent  of  the  Tributary  Mehals. 
MoHAjAN.  I  think  the  Tributary  Mehals  constitute  by  themselves  a  district  within  tbtl 

■      meaning  of  the  Criminal  Procedure  Code,  and  by  the  Government  order  oi 
Empress      1872,  the  Superintendent  was  vested  with  the  powers  of  a  Sessions  Judge.    I  am 
«•  of  opinion,  therefore,  that,  having  regard  to  the  provisions  of  s.  70  of  the  Cri- 

UbitPeasao^  minal  Procedure  Code,  the  conviction  of  the  prisoners  ought  not  to  be  set  aside. 
BCaL^Ss.  Prinsep,  J. — I  have  had  the  advantage  of  seeing  the  judgments  of  all  my 

learned  colleagues  in  this  case ;  but  I  regret  to  be  unable  in  any  respect  to  alter 
the  opinions  expressed  by  me  in  the  case  of  Hursee  Mohapatro  v.  Dinohundo 
Pairo}  That  case  was  decided  by  Cunningham,  J.,  and  myself,  after  hearing 
the  arguments  of  counsel  on  both  sides.  In  the  present  case  the  prisoners,  ap- 
pellants, have  not  been  represented :  the  case  has,  therefore,  been  decided  on 
eX'parie  arguments. 

The  points  for  our  decision  are : — 

First. — Whether  the  territory  of  Mohurbhunj  is  or  is  not  British  India,  as 
defined  in  the  Statutes  21  and  22  Vic,  cap.  106? 

Second. — If  it  is  British  India,  whether  the  Indian  Penal  Code  and  the 
Code  of  Criminal  Procedure  are  in  force  within  that  territory? 

Third, — If  it  is  not  British  India,  whether  the  prisoners  can  be  properly 
tried  in  British  India  ? 

All  these  points  were  fully  discussed  and  decided  in  the  case  of  Hursee 
Mohapatro  v.  Dinohundo  Patro}  and  as,  after  hearing  the  matter  re-argued  by 
the  Law  Officers  of  Government,  and  Mr.  Mon  Mohun  Ghose  on  behalf  of  the 
Raja  of  Mohurbhunj,  I  see  no  reason  to  modify  the  opinion  expressed  in  my 
judgment  in  that  case,  I  do  not  propose  to  give  the  grounds  of  my  opinion  with 
the  same  fulness  as  I  expressed  them  in  that  judgment.  It  will  be  sufficient 
that  I  should  briefly  state  them,  and  at  the  same  time  mention  the  reasons  for 
which  I  altogether  dissent  from  the  opinions  of  the  majority  of  my  learned 
colleagues. 

I  would  first  of  all  ob$erve  that  it  was  no  part  of  the  argument  in  the  case 
heard  by  Cunningham,  J.,  and  myself,  that  there  was  any  difference  between 
the  status  of  Mohurbhunj  and  the  other  Tributary  Mehals,  and  though  this  dis- 
tinction has  been  made  by  my  learned  colleagues  in  this  case,  I  find  myself 
mnablb,  for  reasons  which  I  shall  presently  state,  to  agree  in  that  opinion.  It 
will,  I  think,  be  more  convenient  to  deal  with  the  case  first  as  if  no  such  (Us- 
tinction  existed. 

The  Province  of  Orissa  as  now  known,  together  with  the  country  termed 
the  Tributary  Mehals,  was  conquered  by  the  British  from  the  Mahrattas  in  1 803, 
and  afterwards  formed  the  subject  of  a  treaty  entered  into  with  the  chief  of  the 
Mahrattas,  Sewa  Sahib  Roghuji  Bhoosla,  on  13th  December  1803,  ^X  which 
the  country  was  ceded  to  us  in  "  perpetual  sovereignty."  Treaties  made  by  as 
during  the  course  of  the  war  with  some  of  the  chiefs  of  the  Tributary  Mehals, 
who  are  described  as  feudatories  of  the  Mahrattas,  were  confirmed  by  that  treaty. 
Mohurbhunj  was  not  among  those  feudatories  who  had  joined  us,  but  thatis 
immaterial,  as  will  appear  from  the  narrative  of  subsequent  events.    The  British 

» I.  L.  R.,  7  Cal.  533. 
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Gk)vemment  then  proceeded  to  legislate  for  this  new  territory,  and  passed  Reg.        iSfo^ 
IV.  of  1804  to  provide  for  the  administration  of  criminal  justic/e  and  the  au-  • 
thority  of  the  police.    We  learn  from  this  Regulation  that  our  rule  dated,  not 
from  the  date  of  the  treaty  of  1 3th  December  1 803,  but  from  that  of  the  conquest 


Empress 

of  Cuttack,  14th  October  1803.  '  "  .!?"""!. 

The  Regulation  deals  with  the  "  Province  of  Cuttack,  including  Balasore 


MOHAJAN. 


and  the  other  dependencies  of  the  said  Province,"  and  forms  this  country  into     Empress 
the  Zilla  or  District  of  Cuttack  with  two  divisions.    Whatever  doubt  there  may  be  v. 

regarding  the  inclusion  of  the  Tributary  Mehals  as  dependencies  of  the  Pro-  Ubix  Prasad, 
vince  of  Cuttack  within  the  operation  of  this  Regulation,  is  removed  by  the  Re*    $  Cal.  '^, 
gulations  passed  in  the  following  year.    The  Reg.  IV.  of  1804  was  repealed, 
and  three  Regulations  were  passed  (XII.,  XIII.,  XFV.  of  1805),  providing  re- 

2)ectively  for  the  revenue,  criminal,  and  civil  administration  in  the  Province  of 
uttack,  and  every  one  of  these  Regulations  specially  exempts  the  Tributary 
Mehals  from  the  operation  of  those  laws,  which,  it  is  declared,  shall  not  be  ''  con* 
strued  for  the  present  to  extend  to  the  estates  of  certain  hill  or  jungle  rajas  or 
zemindars,''  of  which  a  list  is  given.  There  would  have  been  no  necessity  for 
this  provision  if  the  law  of  1804  had  not  been  intended  to  apply,  and  did  not 
apply,  to  the  estates  of  these  rajas  or  zemindars,  and  if,  in  the  opinion  of 
Government,  the  legislation  for  the  Province  of  Cuttack  would  not  otherwise 
extend  to  these  estates. 

The  preamble  to  Reg.  XI.  of  i8i6,  which  was  enacted  to  provide  for  the 
trial  and  determination  of  "  claims  to  the  right  of  inheritance  or  succession  in 
certain  tributary  estates  in  Zilla  Cuttack,"  also  confirms  this  view.  Act  XXI. 
of  1845  *>s  to  the  same  effect,  and  so  is  the  preamble  to  Act  XX.  of  1850,  which 
recites  that  ''whereas  certain  jungle  or  hill  zemindaries  in  the  Zilla  of  Cuttack 
enumerated  in  s.  36,  Reg.  XII.,  1803,  of  the  Bengal  Code,  and  the  terri- 
tory of  Mohurbhunj  in  the  same  zilla,  are  temporarily  exempted  by  the  said 
Regulation,"  Ac,  "  and  were  temporarily  exempted  from  the  Laws  and  Regu- 
lations for  the  maintenance  of  the  police  and  for  the  administration  of  justice 
in  criminal  cases."  That  Act  provided  for  the  determination  of  boundaries  of 
those  zemindaries,  not  only  as  between  them  and  what  may  be  termed  regu- 
lation territory,  but  as  between  one  another. 

This  is  all  the  legislation  on  the  subject,  and  from  this,  to  my  mind,  it 
cleariy  appears  that  all  the  Tributary  Mehals  have  been  regarded  as  country 
ordinarily  subject  to  the  laws  in  force  under  the  British  Government,  but  specially 
exempted  "  for  the  present"  from  their  operation.  The  Tributary  Mehals  have 
also  uniformly  been  described  as  estates  or  zemindaries  in  Zilla  Cuttack,  of 
which  they  were  first  made  part  by  Reg.  IV.  of  1804.  I  regard  the  terms  of 
the  Regulations  and  Ads  to  which  I  have  referred  as  clear  and  express  on  this 
point,  and  I  cannot  consider  the  legislation  of  the  Government  in  thus  tempo- 
rarily exempting  the  Tributary  Mehals  from  the  operation  of  the  general  laws 
and  regulations — in  authorizing  the  Collector  of  Cuttack  to  conclude  a  settle- 
ment for  the  payment  of  a  fixed  annual  quit-rent — in  providmg  for  the  deter- 
mination of  all  claims  of  inheritance  or  succession  to  those  estates — in  em- 
powering the  Governor-General  in  Council  to  prescribe  rules  for  the  guidance 
of  such  agents  and  their  subordinates  as  he  shall  appoint,  and  for  the  powers 
to  be  exercised  by  them  in  civil  suits  and  criminal  trials — and  in  investing  the 
Superintendent  of  the  Tributary  Mehals  with  power  to  determine  all  disputes 
regarding  the  boundaries  between  the  several  estates,  as  negative  or  of  any 
dcKibtful  meaning.  If  any  further  indication  of  the  intention  of  Government 
Is  B«cf88^ry,  It  is  to  be  found  in  the  orders  passed  by  <jovemment  In  f8i4 
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1883.        when  creating  the  office  of  Superintendent  of  the  Tributary  Mehals,  whidi  I 
Empress      ^^"  presently  quote. 

^,  I  will  next  refer  to  what  may  be  termed  the  executive  or  political  action 

Keshub      ^^  Government  with  regard  to  the  Tributary  Mehals.     S.  37,  ^eg.  XU.  of  1805, 

MoHAjAN.    declared  that  "  it  shall  be  the  duty  of  the  Collector  of  the  Zilla  (Cuttack)  to 

.  '    conclude  a  settlement  of  that  estate  {i,  e,,  the  lands  known  as  the  Territory  of 

Empress      Mohurbhunj)  for  the  payment  of  a  fixed  annual  quit-rent,  on  the  principles  oa 

V.  which  a  settlement  has  been  concluded  with  the  other  hill  or  jungle  zemindars, 

Vdit  Prasad,  specified  in  the  foregoing  section."    These  other  zemindars  are  the  chiefs  of 

8  Cal.  985.     the  other  Tributary  Mehals. 

In  accordance  with  the  terms  of  s.  37,  the  settlement,  which  appears  in 
Aitchison's  Treaties,  &c.,  Vol.  I.,  p.  184,  was  in  1829  made  with  the  Raja 
of  Mohurbhunj.  The  engagements  with  the  rajas  or  zemindars  of  the  other 
estates  known  as  the  Tributary  Mehals  were  made  several  years  earlier ;  in  fact, 
they  are  referred  to  in  s.  36  of  Reg.  XII.  of  1805  as  having  been  already 
entered  into. 

Some  stress  has  been  laid  on  the  terms  of  the  engagement  entered  into  by 
the  Raja  of  Mohurbhunj  in  1829  as  shewing  that  he  was  not  a  subject  of  the 
British  Government.  That  engagement  is  similar  in  all  its  terms  to  those  en- 
tered into  by  all  the  other  Rajas,  except  the  Raja  of  Keonjhur,  and,  as  I  have 
already  stated,  the  engagements  of  all  those  Rajas  formed  the  subject  of  s.  36, 
Reg.  XII.  of  1805,  and  are  mentioned  as  "  settlements  for  the  payment  of  a 
fixed  annual  quit-rent."  The  terms  *  estate,'  '  zemindar,*  *  settlement,'  and 
*  rent,'  applied  to  all  the  Rajas  of  the  Tributary  Mehals,  leave  no  doubt  in  my 
mind  of  their  status  with  respect  to  the  British  Government.  I  have  already, 
in  my  judgment  in  the  previous  case,  noticed  the  terms  in  the  engagement 
which,  in  my  opinion,  do  not  bear  the  interpretation  put  on  them  by  my  learned 
colleagues.  The  Raja  styles  himself  as  "  of  Killa  Mohurbhunj  of  Cuttack.^' 
Zilla  Cuttack  has,  since  its  conquest  in  1803,  invariably  been  a  part  of  British 
territory  and  British  India,  and  therefore  the  reference  to  Zilla  Cuttack  would, 
in  my  opinion,  only  be  an  additional  indication  of  the  fact  that  Mohurbhunj 
was,  as  set  forth  in  Reg.  IV.  of  1804,  a  dependency  of  the  Province  of  Cuttack, 
and  from  that  time  a  part  of  that  Zilla.  The  expressions  quoted  from  the  treaty 
in  the  judgment  of  my  learned  colleagues  appear  to  me  of  little  significance. 
The  succession  to  all  these  Rajas  has  always  been  assured  to  them,  and  the 
British  Government  has  gone  further  to  establish  special  Courts  to  determine 
claims  to  the  right  of  succession  or  inheritance  (Reg.  XL  of  1826).  The  Go- 
vernment, moreover,  in  its  desire  to  be  guided  by  local  customs  in  1826,  cir- 
culated among  all  these  Rajas  25  questions  to  ascertain  the  customs  in  their 
families,  and  their  answers  have  always  been  used  by  our  Courts  in  determin- 
ing all  questions  of  inheritance  in  that  part  of  the  country.  The  papers  known 
as  the  Pachees  Sawal  (25  questions)  have  always  been  regarded  as  authorita- 
tive by  our  Courts,  and  have  more  than  once  been  quoted  to  me  without  any 
objection  in  cases  tried  by  me  in  this  Court.  The  expression  "  my  successors" 
in  the  treaty-engagement  is  thus  easily  explained.  The  country  having  some- 
times been  described  in  the  Regulation  as  the  Territory  of  Mohurbhunj,  I  see 
no  special  force  in  the  expression  "  my  territory."  As  regards  the  co-opera- 
tion of  "  a  contingent  force  of  my  own  troops,"  I  would  only  again  refer  to  the 
preamble  to  Reg.  XIII.  of  1805,  which  describes  the  origin  of  the  maintenance 
of  such  "  troops"  throughout  Orissa,  and  shows  that  after  all  they  are  merely 
police-levies  kept  for  the  protection  of  the  country.  The  Orissa  paiks  are  well 
known  to  every  one  whp  has  been  ofiicially  connected  with  that  part  of  India, 
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The  treaty-engagement,  too.  Is  similar  to  those  entered  into  by  the  other  Rajas,        1S82. 
which  were  referred  to  with  approval  in  s^  36,  Reg.  XII.  of  1805,  and  this  was  a  ■ 

Regulation  for  the  settlement  of  the  revenue  of  the  Province  or  Zilla  of  Cuttack.     Empress 
So  far,  then,  as  its  terms  go,  I  cannot  regard  this  treaty-engagement  otherwise  v- 

than  as  the  result  of  the  settlement  which  it  was  the  duty  of  the  Collector  of     Keshub 
Cuttack  (s.  37,  Reg.  XII.  of  1805)  to  conclude  for  the  payment  of  a  fixed  annual    Mohajan. 
quit-rent,  not  tribute.  ^^^[^^s 

Next  in  order  come  the  rules  of  1839.    These  were  prepared  by  the  then  ,,. 

Superintendent  of  the  Tributary  Mehals,  Mr.  H.  Ricketts,  and  submitted  by  uditPrasad« 
his  successor,  Mr.  Moffat  Mills,  for  the  sanction  of  Government.  That  sane-  g  qj^  ^-^  ' 
tion  was  never  accorded.  Instructions  were,  however,  issued,  that  the  officers 
were  to  act  up  to  the  spirit  of  those  rules.  I  can  find  no  authority  for  assert- 
ing that  the  action  of  these  officers  was  to  be  exercised  at  the  request  of  the 
Raja  of  Mohurbhunj,  or  any  other  Raja.  On  the  contrary,  the  Government 
officers  have  always  assumed  a  superior  authority  up  to  the  present  day,  which 
seems  to  me  to  go  far  to  indicate  the  exact  position  occupied  by  all  these  Rajas. 
That  such  a  state  of  things  existed  and  has  been  continued  is  (to  use  the  words 
of  the  Regulations  of  1805)  ''owing  to  the  rude  and  uncivilized  race  of  people 
occupying  those  hill  and  jungle  zemindaries,"  not,  as  has  been  stated,  in  con- 
sequence of  any  doubt  on  the  part  of  Government  regarding  its  true  relations 
with  that  territory. 

But  if  it  be  necessary  to  refc^r  to  other  evidence  of  the  intention  and  policy 
of  Government  in  their  relations  with  the  Tributary  Mehals,  I  would  quote  the 
orders  of  the  Governor-General  in  Council  in  18 14  when  the  appointment  of 
Superintendent  of  the  Tributary  Mehals  was  created.  These  orders  are  parti- 
cularly important  from  the  early  date  on  which  they  were  issued,  as  well  as  from 
the  occasion  which  called  for  tliem.  The  letter  is  addressed  to  the  officer  who 
was  appointed  the  first  Superintendent  of  the  Tributary  Mehals. 

"  With  respect  to  the  office  of  Superintendent  of  the  Tributary  Estates, 
your  attention  is  desired  to  the  following  remarks  and  instructions : — 

**  Under  the  existing  Regulations^  certain  estates  situated  within  the  limits 
of  the  District  of  Cuttack  are  exempt  from  the  operation  of  the  general  regu- 
lations, but  pay  a  fixed  annual  revenue  to  Government. 

"  The  Governor-General  in  Council  does  not  understand  that  such  ex- 
emption was  founded  upon  any  claims  which  the  proprietors  of  those  estates 
have  to  the  exercise  of  independent  authority.  On  the  contrary,  his  Lordship 
in  Council  apprehends  that  it  originated  entirely  from  the  opinion  which  was 
entertained  of  the  uncivilized  manners  of  the  zemindars  themselves,  and  of  the 
inhabitants  generally  of  those  places,  combined  with  the  nature  of  the  country, 
which  was  supposed  to  consist  for  the  most  part  of  hills  and  jungles.  These 
circumstances,  of  course,  render  it  extremely  difficult  to  execute  any  process 
of  the  Courts  of  Judicature,  or  otherwise  to  give  effect  to  any  orders  which  the 
Jndge,  the  Magistrate,  or  Collector,  in  the  discharge  of  their  public  functions, 
jnay  faAve  occasion  to  enforce  in  any  of  those  places. 

''  From  this  short  review  of  the  subject  it  follows  that  the  continuance  of 
the  above-mentioned  estates  on  their  present  footing  is  a  mere  question  of 
expediency,  and  that  there  is  not  an3rthing  in  the  nature  of  our  connection  with 
the  proprietors  of  them  which  should  preclude  us  from  placing  them  under  the 
ordinary  jurisdiction  of  the  Civil  and  Criminal  Courts,  should  it  at  any  time 

\  Ss.  36  and  37,  Reg.  XII.,  1805;  s.  13,  Reg.  XIII.,  1805. 
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1884.        be  thought  advisable  vith  rrierence  tb  the  points  noticed  in  tbe  precediikg  paira- 

•"T^ graph  to  do  so.    It  will,  of  course,  be  understood  that,  in  ad<^ting  any  arrange* 

MPRBS8     ments  of  that  nature,  no  alteration  is  to  be  made  in  tbe  atnoiittt  of  tl»e  revenue 
^'         payable  by  the  proprietors  of  the  above-mentioAed  estates  respectively  which 
Krshw      jj^  5^g^  declared^  to  be  fixed  in  perpetuity, 
Mqhajan. 

p  "  Under  the  circumstances  above  noticed,  it  will  be  one  of  the  first  objects 

Empress      ^j  y^^,,  consideration  to  inform  yourself  whether  any  of  the  mehals  to  which 

^'  the  foregoing  paragraphs  refer  can  be  conveniently  brought  under  the  ordinary 

UoitPhasad>  jurisdiction  of  the  Civil  and  Criminal  Courts,  and  to  report  the  result  df  ydur 

8  Cal.  985*    enquiries  on  that  subject  to  Government." 

I  further  find|f rom  a  selection  of  official  papers  published  by  Governnient 
in  1 867  as  "  Papers  of  the  Settlement  of  Cuttack  and  on  the  state  of  die  Tribu- 
tary Mehals,"  that  various  Superintendents  have,  from  time  to  time,  endea* 
voured  to  obtain  the  introduction  of  some  definite  law  into  the  Tributary  Mehals, 
the  necessity  being  generally  recognized,  until  in  1839  some  rules  were  pro- 
posed by  Mr.  Mofet  Mills,  the  then  Superintendent,  but  that  the  Government, 
probably  for  the  same  considerations  as  influenced  them  in  enacting  the  Regu- 
lations of  1 805,  has  hesitated  to  introduce  any  regular  system.  All  tb^se  attempts 
were  altogether  in  accordance  with  the  directions  of  the  Govemor^G^neral  in 
Council  in  his  orders  of  1 814,  in  which,  by  requiring  the  Superintendent,  then 
appointed,  to  inform  himself  "  whether  any  of  the  mehals  can  be  conveniently 
brought  under  the  ordinary  jurisdiction  of  the  Civil  and  Criminal  Courts,  and 
to  report  the  result  of  his  enquiries  on  that  subject  to  Government,**  he  declar- 
ed the  policy  of  Government  to  be  to  make  these  mehals,  as  soon  as  circum- 
stances would  permit,  subject  to  the  general  law  in  force  elsewhere. 

It  has  been  suggested  that  none  of  these  acts  of  Government  Aaw  tfaiit 
they  even  took  possession  of  this  territory ;  but  that  all  that  the  Govennnent 
has  done  is  to  exercise  a  sovereign  control  as  tbe  paramount  power  over  the 
conduct  of  the  Raja,  and  has  allowed  him  to  rule  the  territory  as  an  independ- 
ent state. 

I  cannot  accept  this  view  for  the  following  reasons  :— 

The  British  Government  has  repeatedly  legislated  for  MohurblMinj.  Tlie 
treaty-engagement  of  1829  was  entered  into  under  authority  of  a  Revenue  Re- 
gulation of  1805,  declaring  it  to  be  the  duty  of  the  Collector  to  make  a  settle- 
ment with  the  Raja  for  the  payment  of  a  fixed  annual  quit-rent  for  his  estate, 
and  even  to  the  present  time  British  officers  have  assumed  to  themselves  the 
sole  right  to  try  in  British  India  even  inhabitants  of  Mohurbhunj  for  heinous 
offences  committed  by  them  in  Mohurbhunj.  Added  to  all  these  facts  we  have 
the  orders  of  Government  of  18 14. 

These  papers  of  181 4  were  not  placed  in  my  hands  when  I  decided  tJw 
case  of  Hursee  Mohapairo  v.  Dinohundo  Patro,^  and  I  refer  to  them  with  mu^h 
satisfaction  as  confirming  the  opinion  I  then  expressed  and  still  enteitiailn. 
Moreover,  when,  even  up  to  the  present  day,  officers  of  Government  are  cfirect- 
ed  to  try,  in  what  is  beyond  question  British  India,  inhabitants  of  all  these  Tri- 
butary Mehals  whenever  charged  with  any  heinous  offence,  I  cannot  agree  that 
there  has  been  any  consensus  between  the  British  Government  and  the  Maha^ 
raja  of  Mohurbhunj  that  the  territory  of  Mohurbhunj  should  be  no  part  of  Brid^ 
India. 

>  S.  36,  Reg.  XII.  of  1805.  «  I.  L.R^  70*1.523. 
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The  last  public  doctanent  is  the  sanad  of  Loi>d  Canning  of  1862.    TIm  tflBa* 

Tight  ci  adoption  which  it  confirmed  was  one  which  I  have  already  shown  has  umnm^'^ 
been  lecognized  by  the  British  Government  since  1829.  Mitter,  J.,  has  further 

pointed  ont  that  simihr  sanads  were  granted  to  individnals  who  were  un-  ^* 

doubtadly  British  subjects.  Keshu* 

Mohaiam. 

No  special  importance  can,  in  my  opinion,  be  attached  to  the  grant  of  such  — 

a  sanad.     It  has  not  been  contended  that  this  sanad  made  any  alteration  in  the     Bmfkess 
previously  existing  status  of  the  Raja,  or  that  at  any  time  there  has  been  any-  ». 

thing  amounting  to  a  cession  of  territory  to  the  Raja ;  but  it  has  been  stated  that  Udit  Peasai}^ 
this  sanad  is  an  indication  that  Government  dealt  with  this  territory  as  tnde-    BCat^^^s^ 
pendent,  and  not  as  British  territory,  and  that  it  is  evidence  that  it  has  at  no 
time  formed  part  of  British  territory.     Such  an  interpretation  is  certainly  not 
consistent' wiUi  the  Goremment  orders  of  18 14,  already  quoted  by  me.    But, 
for  the  reasons  above  stated,  I  can  attach  no  force  to  that  sanad. 

Other  papers,  however — official  correspondence — have  been  laid  before 
us.  So  far  from  the  Government  having,  as  has  been  said,  concurred  in  con- 
sidering and  treating  this  territory  as  no  part  of  British  India,  I  find  that  more 
than  one  Lieutenant-Governor  of  Bengal  has  not  only  insisted  on  its  being  un- 
der his  Government,  but  has  repudiated  the  idea  of  its  being  independent 
There  has  certainly  been  no  such  admission,  though  other  Lieutenant-Govern- 
ors have  allowed  the  matter  to  remain  in  doubt.  The  exemption  of  this  terri- 
tory from  the  ordinary  legislation  and  the  application  to  it  of  special  legislation 
on  special  subjects  seem  to  me,  as  I  stated  in  my  previous  judgment,  rather  to 
show  that  it  has  always  been  regarded  as  under  our  dominion  and  Government, 
and  I  am  confirmed  in  this  opinion  by  the  orders  of  the  Governor-General  in 
Council  passed  in  1814,  which  I  have  already  quoted.  There  is  no  precedent 
that  I  am  aware  of,  in  which  our  relations  with  any  foreign  states  have  been  re- 
gulated by  legislation,  or  that  which  has  been  termed  our  *  paramount  power ' 
has  been  exercised  in  this  manner.  Legislative  powers  have  been  given  by 
Statutes  from  time  to  time  to  be  exercised  over  our  own  subjects,  and  within 
our  own  dominions. 

For  these  reasons,  I  agree  with  Mittkr,  J.,  that  Mohurbhunj,  like  other 
Tributary  Mehals,  is  British  India ;  but  I  regret  to  differ  from  him  that  all  Acts 
extended  to  British  India  apply  also  to  it.  It  appears  to  me  rather  these  terri- 
tories have  been  expressly  placed  beyond  the  ordinary  legislation ;  and  that, 
until  this  exemption  has  been  specifically  removed,  the  laws  in  force  generally 
throughout  British  India  are  not  in  operation  in  those  parts.  That  the  Legis^ 
lature  recognized  such  a  contingency  will  appear  from  the  preamble  to  Act 
XVL  of  1874. 

I  am  further  unable  to  find  any  distinction  between  Mohurbhunj  and  other 
Tributary  Mehals  as  regards  its  relations  with  Government.  As  I  have  before 
stated,  this  was  never  asserted  by  the  Advocate-General  or  the  Standing  Counsel 
when  they  appeared  before  Cunningham,  J.,  and  myself  in  the  case  of  Hursee 
Mohapatro  v.  Dinohundo  Patro'}  but  because  Mohurbhunj  was  separately  dealt 
with  in  Reg.  XII.  of  1805,  and  because  the  treaty  or  engagement  with  the  Raja 
was  not  entered  into  until  1829,  several  years  alter  those  with  the  other  chiefs 
of  the  Tributary  Mehals,  it  is  sought  to  make  some  distinction  between  them 
and  Mohurbhunj. 

The  reason  why  Mohurbhunj  was  separately  dealt  with  by  Reg.  XII.  of 
1805  appears  from  the  terms  of  the  two  sections  (36  and  37)  which  refer  to  it  and 
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tSSa.       the  other  Tributary  Mehals.    The  Regulation  was  for  the  settlement  of  the 

Empress     ^^^^-r^^enue  of  the  District  of  Cuttack.    S.  36  confirmed  the  settlements  for 

the  payment  of  a  fixed  annual  quit-rent  by  the  zemindars  of  the  Cuttack  Estates, 

^'         all  mentioned  by  name,  and  since  known  as  the  Tributary  Mehals  of  Cuttack; 

Keshub     j^j^  ^  ^^  g^^jj  settlement  has  been  made  with  the  Raja  of  MohurbhunL  s.  37 

MoHAjAW.    empowerejd  the  Collector  of  Cuttack  to  make  a  similar  settlement  with  him. 

Empress     This  settlement  was  the  result  of  the  treaty  or  engagement  of  1829,  which,  as  I 

9.         have  already  pointed  out,  is  precisely  similar  in  its  terms  with  the  treaties  or 

Udit  Prasad,  ^ng^ements  entered  into  with  the  Rajas  of  all  the  other  Tributary  Mehals, 

8  Cal.  985.  '  ^^cept  that  of  Keonjhur. 

In  conclusion,  I  must  express  my  great  regret  at  the  unsatisfactory  ter« 
mination  of  this  case.  Not  only  has  a  bare  majority  of  the  Judges  in  a  Bench 
of  five  overruled  the  opinions  of  four  Judges  that  Mohurbhunj  is  in  British  India, 
but  this  has  happened  in  a  case  tried  ex-parU,  How  far  this  may  be  consi- 
dered binding  is  doubtful.  But  the  result  is  the  more  particularly  unsatisfac- 
tory, because  the  grounds  upon  which  the  decision  of  the  majority  has  pro- 
ceeded distinguish  between  Mohurbhunj  and  the  other  Tributa^  Mehals,  and 
the  relations  between  the  Government  and  these  mehals  remain  in  the  same 
position  as  they  were  before  the  hearing  of  this  case.  Lastly,  the  present  case 
concerns  British  subjects  under  trial  for  an  offence  committed  in  Mohurbhunj, 
whereas  the  Government  has  assumed  to  itself  the  right  of  trying,  in  Cuttack 
and  other  places  out  of  the  Tributary  Mehsds,  residents  of  those  mehals  who 
cannot,  in  the  view  of  the  majority  of  my  learned  colleagues,  be  regarded  as 
British  subjects  whenever  any  offence  of  a  serious  character  has  been  commit- 
ted in  those  mehals.  That  was  the  jurisdiction  which  I  had  to  consider  in  the 
case  of  Hursee  Mohapatro  v.  Dinohundo  Patro;^  but  this  point  is  not  covered 
by  the  judgments  now  delivered.  How  far  the  exercise  of  this  power  is  justi- 
fiable I  need  not  at  present  determine,  but  to  me  it  seems  to  negative  this 
proposition  that  the  Indian  Government  and  the  Maharaja  have,  for  a  long 
series  of  years,  concurred  in  considering  or  treating  these  territories  as  no  part 
of  British  India. 

'  I.  L.  R.,  7  Cal.  523. 
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CRIMINAL  REFERENCE. 
Before  Mr,  Justice  Prinsep  and  Mr.  Justice  O'Kinealy, 
In  the  matter  of  the  MUNICIPAL  COMMITTEE  OF  DACCA.  ,88a. 

THE  MUNICIPAL  COMMITTEE  OF  DACCA  v.  SOMEER.i  ^^^  ^5- 


Bench  of  Magisirates,  Power  of—Beng,  Act  V.  of  i8*j6,  ss,  180,  215,  2j6 — Omis-     9  Cal.  38. 
sion  to  remove  obstruction, 

A  notice  was  issued  under  s.  215,  Beng.  Act  V.  of  1876,  requiring  A  to  remove  an 
alleged  obstruction.  The  requisition  was  not  complied  with,  and  A  was  prosecuted  for 
non-compliance  therewith,  under  s.  216,  before  a  Bench  of  Honorary  Magistrates. 

Held  that  the  Court  had  power  to  inquire  whether  the  alleged  obstruction  was,  in 
point  of  fact,  an  obstruction  or  not. 

This  was  a  reference  under  s.  196  of  Act  X.  of  1872  from  the  Magistrate 
of  Dacca.  A  requisition,  in  respect  of  an  alleged  obstruction,  was,  on  the  28th 
of  February  1882,  issued  on  the  accused  Someer  Tamakalla  by  the  Secretaiy 
to  the  Municipal  Commissioners  of  Dacca,  under  s.  2 1 5,  Beng.  Act  V.  of  1 870. 
The  accused  neither  obeyed  the  order  nor  preferred  an  objection  under  s.  180 
of  the  same  Act.    He  was,  therefore,  prosecuted  under  s.  216  of  the  Act. 

A  Bench  of  Honorary  Magistrates  discharged  the  accused,  because,  in  the 
opiftion  of  one  of  their  number,  who  visited  the  place,  there  had  been  no  en- 
croachment. The  Magistrate  referred  the  case  to  the  High  Court,  it  being  his 
opinion  that "  a  Court,  trying  a  case  under  s.  2 16  of  Beng.  Act  V.  of  1876,  has 
no  authority  to  inquire  whether  there  was  any  encroachment  justifying  the  issue 
of  a  requisition.  That  is  an  issue  for  the  trial  of  which  the  law  has  provided 
in  s.  180  of  the  said  Act,  which  allows  the  person  served  to  make  an  objection, 
and  I  submit  that,  on  his  failure  to  file  any  such  objection,  the  requisition  be- 
comes absolute,  and  must  be  obeyed,  and  that,  when  the  person  is  prosecuted 
for  disobedience  thereof,  it  is  too  late  to  open  the  question  as  to  there  having 
been  any  encroachment." 

No  one  appeared  on  the  reference. 

The  judgment  of  the  Court  (Prinsep  and  O'Kinealy,  JJ.)  was  delivered  by 

Prinsep,  J. — We  are  of  opinion  that  the  Bench  of  Magistrates  had  juris- 
diction, in  a  prosecution  under  s.  2 16,  Beng.  Act  V.  of  1876,  to  determine  whether 
the  order  which  had  not  been  carried  out  was  a  proper  order — that  is  to  say, 
in  the  present  case,  whether  there  had  been  any  encroachment  on  the  road 
which  the  accused  was  bound  to  remove  on  the  order  of  a  municipal  authority. 
It  has  been  held,  in  an  analogous  case  under  s.  518  of  the  Code  of  Crimmal 
Procedure,  that,  when  prosecuted  under  s.  188,  Penal  Code,  for  neglecting  to 
carry  out  an  order  of  a  Magistrate  to  remove  a  nuisance,  that  although  that  order, 
if  properly  made,  cannot  be  questioned  in  any  Court,  the  accused  can,  when 
prosecuted  for  disobedience  of  it,  claim  exemption  from  its  operation,  on  tlie 
ground  that  it  was  not  an  order  which  he  was  bound  to  obey,  as  being  an  order 
beyond  the  Magistrate's  power  and  jurisdiction. 

1  Criminal  Reference,  No.  105  of  1882,  and  Letter  No.  1334,  from  the  order  made  by 
E.  V.  Westmacoit,  Esq.,  Officiating  Magistrate  of  Dacca,  dated  the  i  ith  May  1882. 
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CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  Maclean  and  Mr,  Justice  Norris. 

igS2.  In  the  matter  of  DHUNUM  KAZEE  and  another. 

y^^^'^'  THE  EMPRESS  v.  DHUNUM  KAZEE  and  another.^ 

9Cil.53-  Criminal  Procedure  Code  (Act  X.  of  1872J,  s.  26j--Discretion  of  Couri^Ver- 
did  of  Jury — Forgery  and  Abetment — Acauittal  by  Jury — Disagreement  bjf 
Judge — Principles  guiding  the  Courts  Discretion  under  s.  263  of  the  Cri* 
minal  Procedure  Code  (Act  X,  of  1872) — **  Fraudulently  and  Dishonestly  Ut* 
tering ' '— /w  ten  tio  n — Inference  of  Fraud, 

Notwithstanding  the  large  discretionary  powers  vested  in  the  High  Court  under  s. 
263  of  Act  X.  of  1872,  the  Court  will  adhere  generally  to  the  principle  of  the  Courts  in 
England,  viV,  that  the  Court  will  not  set  aside  the  verdict  of  a  jury  unless  it  be  perverse 
and  patently  wrong,  or  may  have  been  induced  by  the  error  of  the  Judge;  and  when  the 
Court  is  asked  to  do  so  on  the  ground  that  the  verdict  is  against  the  weight  of  evidence, 
the  question  is,  not  whether  the  learned  Judge  who  tried  the  case  was  or  was  not  dissatis- 
fied with  the  verdict,  or  whether  he  would  have  come  to  the  same  conclusion  as  the  jury, 
but  whether  the  verdict  was  such  as  reasonable  men  ought  to  have  come  to. 

Where  a  person,  in  the  course  of  an  action  brought  against  him  to  gain  possession 
of  a  property,  uses  a  forged  document  for  the  purpose  of  supporting  his  title,  though  there 
may  oe  no  necessity  for  the  use  of  it,  such  a  user  is  clearly  fraudulent. 

A  general  Intention  to  defraud,  without  the  intention  of  causing  wrongful  gain  to  one 
person  or  wron^ul  loss  to  another,  would,  if  proved,  be  sufficient  to  support  a  convic- 
tion :  and  such  ah  intention  is  a  necessary  inference  which  the  jury  should  be  directed  to 
draw,  if  they  are  satisfied  that  the  accused  has  uttered  a  forged  document  as  a  true  one, 
meaning  it  to  be  taken  as  such,  and  knowing  it  to  be  forged. 

Under  s.  363  of  the  Code  of  Criminal  Procedure,  a  Court  is  authorized  to  ask  the 
jury  such  questions  as  are  necessary  to  ascertain  what  their  verdict  really  is  ;  but  where 
the  verdict,  although  perhaps  erroneous,  is  not  ambiguous,  it  is  the  duty  of  the  Judge  to 
record  it  without  nirther  question. 

One  Dhonum  Kazee  was  charged  under  s.  471  of  the  Penal  Code  with 
having,  on  or  about  the  ist  of  February  1879,  fraudulently  and  dishonestly  used 
In  the  Munsif's  Court  a  certain  hiba,  knowing,  or  having  reason  to  believe,  the 
same  to  be  a  forged  document ;  and  one  Khorshed  Kazee  was  charged,  under 
88. 471/109  of  the  Penal  Code,  with  abetting  the  fraudulent  and  dishonest  use  of 
the  forged  document.  The  document  purported  to  be  executed  in  favour  of 
the  accused  by  their  father,  and  purported  to  have  been  registered  on  the  14th 
April  1854. 

The  evidence  clearly  showed  that  the  certificate  of  registration  was  a  for- 
gery. The  accused,  therefore,  contended  that  the  charge  related  exclusively 
to  the  forgery  of  the  executant's  name,  and  not  to  the  forgery  of  the  certificate 
of  registration.  The  jury  unanimously  acquitted  the  accused,  but  the  Judge, 
disagreeing  with  the  verdict  of  acquittal  on  the  sole  ground  that  the  verdict 
was  against  the  weight  of  evidence,  submitted  the  case  to  the  High  Court  under 
8. 263  of  the  Code  of  Criminal  Procedure. 

It  appeared  from  the  Judge's  report  sent  to  the  High  Court  that,  after  the 
verdict  was  given,  he  asked  the  jury  to  give  their  reasons  for  the  verdict,  and 
that  they  replied  "  that  there  was  no  proof  as  to  who  forged  the  registration- 
certificate — /.  e.,  whether  they  were  forged  by  the  father  of  the  accused  or  the 
accused  themselves ;  and  no  proof  to  show  when  the  certificate  of  registration 
was  forged — /.  e.,  whether  before  or  after  the  hiba  was  filed  in  the  Munsif's 

>  Criminal  Reference,  No.  9  of  1882,  and'  Letter  No.  599,  from  the  order  made  by 
r.  D,  Beighton,  Esq.,  Officiating  Sessions  Judge  of  Burdwan,  dated  the  7th  June  1882. 
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Conrt ;  and  no  proof  that  the  accused  knew  that  the  certificate  was  forged ;  and 
that  they,  therefore,  found  that  the  registration-certificate  was  a  forgery,  but 
not  the  executant's  signature  on  the  hiba." 

Baboo  Umhica  Churn  Base  for  the  appellants. 

Baboo  Ram  Churn  MUter  for  the  Crown. 

The  judgment  of  the  Court  (Maclean  and  Norris,  JJ.)  was  delivered  by 
NoRRis,  J. — In  this  case  the  accused  Dhunum  Kazee  was  charged  under 
s.  471  of  the. Penal  Code  with  having,  on  or  about  the  ist  of  February  1879,  at 
the  Jehanabad  Munsif  s  Court,  fraudulently  and  dishonestly  used  as  genuine 
a  certain  document,  dated  the  lath  Falgoon  1260,  knowing,  or  having  reason 
to  believe,  the  same  to  be  a  forged  document;  and  the  accused  Khorshed  Kazee 
was  charged  under  ss.  471/109  of  the  Penal  Code  with  abetting  the  frau- 
dulent and  dishonest  use  of  the  forged  document,  knowing,  or  having  reason 
to  believe,  that  the  same  was  forged.  The  jury  unanimously  acquitted  the 
accused.  The  Officiating  Sessions  Judge  of  Burdwan,  before  whom  the  ac- 
cused were  tried,  disagreeing  with  the  verdict  of  acauittal,  has  submitted  the 
case  to  the  High  Court  under  the  provisions  of  s.  203  of  the  Criminal  Proce* 
dure  Code. 

In  arriving  at  a  conclusion  as  to  what  principles  should  guide  me  in  the 
exercise  of  the  discretion  ^iven  me  by  s.  263  of  the  Criminal  Procedure  Code, 
I  am  not  left  without   authority.    In    The  Empress  v.  Mukhun  Kumar} 
Garth,  C.J.,  says:  "With  regard  to  the  first  of  these  questions"  (1.^.,  how 
far  the  High  Court  is  justified  in  a  case  referred  under  s.  263  of  the  Criminal 
Procedure  Code  in  convicting  the  accused  contrary  to  the  express  and  unex- 
plained finding  of  a  jury)  '*  it  appears  to  me  that,  by  that  section,  the  Legisla- 
ture intended  to  vest  in  the  High  Court  a  very  large  discretion,  and  that  it  would 
be  improper  for  us,  if  not  impossible,  to  lay  down  any  fixed  rule  by  which  that 
discretion  should  be  controlled ;  the  verdict  of  a  jury,  who  are  the  legally  con- 
stituted judges  of  facts,  and  have  the  advantage  of  seeing  the  case  tried,  and 
of  hearing  the  witnesses  examined"  (and,  what  is  more  important,  cross- 
examined),  "  ought  always,  in  my  opinion,  to  command  its  proper  weight ;  and 
the  more  unanimous  their  verdict  may  be,  and  the  less  likely  to  have  been  in- 
fluenced by  prejudice  or  error,  the  more  entitled  it  should  be  to  our  respect  and 
consideration ;  but  there  may  be  many  occasions  where,  as  it  seems  to  me,  little 
or  no  weight  should  be  attached  to  their  verdict ;  as  for  instance  where,  out  of 
a  jury  of  five,  three  are  of  one  way  of  thinking  and  two  of  another,  and  the  pre- 
siding Judge  agrees  with  the  minority,  or  where  it  is  manifest  from  the  conduct 
of  the  jury  or  otherwise  that  their  minds  have  been  influenced  by  a  prejudice 
which  has  prevented  them  from  forming  a  correct  judgment.    In  the  exercise, 
therefore,  of  my  own  discretion  in  cases  coming  before  us  under  this  section, 
I  should  not  go  so  far  as  to  hold  with  Macphbrson  and  Morris,  JJ. — Queen 
V.  Wuzir  Mundul^ — '  that  the  verdict  of  a  jury  should  not  be  interfered  with 
except  where  there  is  a  gross  and  unmistakable  miscarriage  of  justice ;'  nor, 
on  the  other  hand,  should  I  consider  myself  justified  in  deciding  any  case  ac- 
cording to  my  own  views  of  the  evidence  without  giving  the  verdict  of  the  jury 
its  proper  weight.    Each  case,  in  my  view  of  the  section,  should  depend  upon 
its  own  circumstances." 

In  Reg.  V.  Khanderav  Bajirav?  West,  J.,  says :  "  The  section  we  have 
quoted  (/.  e.,  s.  263,  Criminal  Procedure  Code)  lays  down  that  the  Court  may 
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acquit  or  convict  without  reference  to  the  charges  made  against  the  accused  ; 

•  in  other  words,  the  functions  both  of  the  Judge  and  jury  are  cast  upon  the  Court, 
and  this  differentiates  our  position  very  widely  from  that  of  the  Courts  in 
England.  Notwithstanding  this  difference,  however,  and  the  more  onerous 
duties  devolving  in  consequence  on  the  High  Courts  in  India,  we  still  desire 
to  be  guided,  as  far  as  may  be,  by  the  analogies  of  the  English  law.  It  is  a  well- 
recognized  principle  that  the  Courts  in  England  will  not  set  aside  the  verdict 
of  a  jury  unless  it  be  perverse  and  patently  wrong,  or  may  have  been  induced 
by  an  error  of  the  Judge.  We  adhere  generally  to  this  principle,  notwithstand- 
ing our  large  discretionary  powers ;  first,  on  the  constitutional  ground  of  takings 
as  little  as  possible  out  of  the  hands  to  which  it  has  been  primarily  assigned  by 
the  Legislature ;  and,  secondly y  because  any  undue  interference  may  tend  to 
diminish  the  sense  of  responsibility  which  it  is  desirable  that  a  jury  should 
cherish.  We  think,  however,  that,  by  our  rectifying  a  jury's  verdict  in  a  proper 
case,  we  shall  increase,  not  diminish,  that  sense  of  responsibility.'' 

The  principles  which  guide  the  English  Courts  in  deciding  whether  a  new 
trial  should  be  granted  upon  the  ground  that  the  verdict  was  against  the  weight 
of  evidence  were  discussed  in  the  recent  case  of  Solomon  v.  Bitton}  where  the 
Court  of  Appeal  said :  "  The  rule  on  which  a  new  trial  should  be  granted  on  the 
ground  that  the  verdict  was  unsatisfactory,  as  being  against  the  weight  of  evi- 
dence, ought  not  to  depend  on  the  question  whether  the  learned  Judge  who 
tried  the  action  was,  or  was  not,  dissatisfied  with  the  verdict,  or  whether  he  would 
have  come  to  the  same  conclusion  as  the  jury,  but  whether  the  verdict  was  such 
as  reasonable  men  ought  to  have  come  to." 

The  Judge,  in  his  report  referring  the  case  to  us,  makes  no  complaint  of 
the  conduct  of  the  jury  on  the  ground  of  prejudice;  he  complains  only  that 
the  verdict  was  against  the  weight  of  evidence,  and  he  seeks  to  substantiate  that 
complaint  by  calling  attention  to  the  answers  given  by  the  jury  to  certain  ques- 
tions put  to  them  by  him  after  they  had  returned  their  verdict.  I  shall  pre- 
sently refer  to  these  answers. 

Endeavouring  to  guide  myself  by  the  light  of  the  principles  laid  down  in 
the  decision  I  have  quoted,  I  have  to  ask  myself :  Is  this  verdict,  which  is  sought 
to  be  set  aside,  such  as  reasonable  men  ought  to  have  come  to  ?  In  order  to 
answer  this  question,  it  is  necessary  to  consider  what  the  prosecution  were  bound 
to  prove  against  the  accused  in  order  to  justify  a  conviction.  It  was  incum- 
bent upon  the  prosecution  to  prove  (i)  that  the  document,  alleged  to  have  been 
used  by  the  accused,  was,  in  fact,  a  forged  document ;  (ii)  that  it  was  used  by 
the  accused ;  (iii)  that,  at  the  time  it  was  used  by  the  accused,  they  knew  or  had 
reason  to  believe  that  it  was  a  forgery ;  (iv)  that,  at  the  time  they  used  it,  know- 
ing, or  having  reason  to  believe,  that  it  was  a  forgery,  they  did  so  fraudulently 
or  dishonestly.  If  any  one  of  these  points  was  left  in  doubt,  the  jury  were 
bound  to  acquit  A  verdict  of  acquittal  would  be  such  as  reasonable  men 
ought  to  have  come  to. 

The  document,  which  was  alleged  to  have  been  a  forgery,  was  a  hiba-bll- 
ewaz,  or  one  of  gift,  purporting  to  have  been  executed  in  favour  of  the  accused 
by  their  father  Sudderuddin  Kazee,  and  to  have  been  registered  by  one  Golam 
Russool,  Kazee  of  Jehanabad,  on  the  14th  April  1854.  Sudderuddin  Kazee 
died  some  ten  or  twelve  years  since,  leaving  the  two  accused,  a  daughter  and  a 
widow,  the  mother  of  his  three  children,  him  surviving.  If  the  hiba  was  genuine, 
the  widow  and  daughter  were  disinherited ;  if  it  was  a  forgery,  the  daughter  be- 
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o«me  entitled  ta  one-fifth  olseven-eighthsof  her  father's  property  upon  Us  death. 
The  daughter,  after  her  father's  death,  married  one  Aminuddin  Kaaee.    The  - 
prosecution  alleged  that  both  the  father's  execution  of,  and  the  Kazcjc's  certi&- 
cate  of  registration  endorsed  on,  the  hiba-bil-ewaz  were  forgeries ;  but  they  did  ^' 

not  charge  cither  of  the  prisoners  with  the  actual  forgery.    Nothing  worthy  of     I>huiw« 
the  name  of  evidence  was  forthcoming  at  the  trial  to  prove  that  the  father's      Kazbb» 
signature  was  a  forgery,  and  practically  that  point  was  abandoned  by  the  pro-     9Cal.53* 
secation.    On  the  otba:  hand,  there  was  an  overwhelming  body  of  evidence, 
proving  beyond  all  doubt  that  Golam  Russool's  certificate  of  registration  was  a 
forgery,  and  I  am  abundantly  satisfied  that  it  was  a  forgery.    Thus  the  first 
point  necessary  for  the  prosecution  to  establish  was  established.    The  use  of 
the  hiba  by  the  accused  was  also  proved  by  their  own  admissions.    Pmnt  the 
second  has  thus  been  established. 

In  order  to  establish  the  third  point,  which  for  brevity  I  will  call  a  guilty 
knowledge  on  the  part  of  the  prisoners,  the  prosecution  sought  to  prove  that, 
after  Sudderuddin's  death,  his  widow  lived  in  commensality  with  the  accused ; 
that  the  daughter  enjoyed  the  proper^  equally  with  them ;  that  Aminuddin  had 
tried  to  sell  his  wife's  share  to  the  accused ;  that  not  only  did  they  not  mention 
the  hiba,  but  carried  on  negotiations  for  the  purchase,  which  only  fell  through 
by  reason  of  the  accused  not  offering  a  sufficient  sum ;  that  the  accused,  after 
the  negotiations  with  Aminuddin  had  fallen  through,  knowing  that  he  was 
treating  for  a  sale  to  one  Sheikh  Budruddin,  allowed  Sie  treaty  to  continue,  and 
said  nothing  about  the  hiba ;  that,  after  the  sale  to  Budruddin  had  taken  place, 
when  he  went  to  take  possession,  Dhunum  Kazee  told  him  that  his  (Dhunum's) 
brother  was  in  Calcutta,  and  would  not  return  for  fifteen  days,  ^hen  possession 
should  be  given ;  that,  after  the  expiration  of  fifteen  days,  Dhunum  told  him 
that  he  would  not  give  up  possession ;  that,  when  Budruddin  sued  the  accused 
and  their  sister  in  the  Munsif  s  Court,  the  accused,  instead  of  producing  the 
hiba,  at  once  asked  for  fifteen  days'  time  to  put  in  their  written  statement,  and, 
at  the  expiration  of  that  period,  asked  for  another  adjournment,  and  subse- 
quently for  a  third,  and  that  it  was  not  until  after  the  third  adjournmeitf  that 
the  hiba  was  filed  in  the  Munsif's  Court.  If  these  facts,  or  the  more  important 
of  them,  had  been  proved,  I  should  have  been  of  opinion  that  the  jury,  as 
reasonable  men,  ought  to  have  come  to  the  conclusion  that  a  guilty  knowledge 
on  the  part  of  the  accused  was  established.  But  I  am  by  no  means  satisfied  that 
these  facts,  or  the  more  important  of  them,  were  proved.  They  rested  upon  the 
testimony  of  Budruddin  and  Aminuddin.  The  former  admitted  that  he  had 
.  been  imprisoned  for  three  months  for  being  in  possession  of  stolen  property ; 
that  he  was  on  bad  terms  with  the  accused  before  his  purchase  from  Aminud- 
din ;  that  he  had  charged  Khorshed  with  stealing  a  goat,  which  charge  was  dis- 
missed ;  that  since  then  he  had  had  twenty  or  twenty-five  civil  suits  with  them ; 
he  also  stated  that  Aminuddin  was  on  bad  terms  with  the  accused.  It  is  true 
that  he  says  he  still  eats  at  the  houses  of  the  accused,  but  as  I  understand  it  is 
only  in  cases  of  the  most  bitter  hatred  that  one  Mahomedan  will  refuse  to  eat  salt 
with  another.  Upon  these  admissions  I  am  not  satisfied  with  the  truth  of  this  wit- 
ness's evidence.  Aminuddin  admits  that  he  has  had  a  suit  with  the  accused,  and 
that  he  is  on  bad  terms  with  them,  and  that  Budruddin  used  to  assist  him  in  his 
litigation  with  the  accused ;  and  though  he  says  that  three  or  four  persons  were 
present  when  he  tried  to  sell  the  property  to  the  accused,  he  cannot  remember 
their  names.  I  am  not  satisfied  as  to  the  truth  of  this  witness's  evidence.  I 
am  of  opinion  that  the  prosecution  failed  to  prove  a  guilty  knowledge  on  the 
part  of  the  accused ;  and  if  I  can  see  my  way  to  this  conclusion,  how  nnich  more 
probable  is  it  that  the  jury,  who  had  %fall  opportunity  of  judging  of  the  credi- 
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bility  of  the  witnesses  by  observing  their  demeanonr  in  the  witness-box,  and 
'  how  they  went  through  their  cross-examination,  may  have  come  to  the  same  con- 
closion.  It  may,  no  doubt,  be  said  that  the  jury  have  not  expressed  any  opinion 
upon  the  evidence  of  Budruddin  and  Aminuddin.  It  is  sufficient  to  say  in  reply 
that  their  opinion  was  not  asked,  and,  as  they  found  a  general  verdict  of  not 
guilty,  I  have  a  right  to  assume  that  this  estimate  of  the  evidence  corresponded 
with  the  one  I  have  formed. 

This  finding  disposes  of  the  case.  I  think  it  right,  however,  to  deal  with  an 
argument  that  was  advanced  on  behalf  of  the  accused  at  the  hearing  before  us. 
It  was  urged  thus :  "  The  accused  had  a  good  defence  to  Budruddin's  action 
without  having  recourse  to  the  hiba.  That  being  so,  even  assuming  that  the 
hiba  was  forged  and  used  by  the  accused  with  a  guilty  knowledge,  yet,  as  there 
was  no  legal  necessity  for  their  using  it,  they  cannot  be  said  to  have  used  it 
fraudulently  or  dishonestly/'  I  am  clearly  of  opinion  that  the  use  of  the  hiba 
under  such  circumstances  was '  fraudulent/  The  word '  fraudulently'  is  defined 
by  s.  25  of  the  Penal  Code  thus :  '*  A  person  is  said  to  do  a  thing  fraudulently  if 
he  does  that  thing  with  intent  to  defraud,  but  not  otherwise/'  It  is  to  be  observed 
that  this  definition  of  '  fraudulently '  differs  entirely  from  that  of '  dishonestly ' 
as  given  in  s.  24 — "  to  do  a  thing  dishonestly  there  must  be  the  intention 
of  causing  wrongful  gain  to  one  person  or  wrongful  loss  to  another ; "  and 
'  wrongful  gain '  is  defined  to  be  *'  gain  by  unlawful  means  of  property  to  which 
the  person  gaining  is  not  legally  entitled ;"  and  '  wrongful  loss,'  as  ''  the  loss 
by  unlawful  means  of  property  to  which  the  person  losing  it  is  legally  entitled/' 
A  general  intention  to  defraud,  without  the  intention  of  causing  wrongful  gain 
to  one  person  or  wrongful  loss  to  another,  would,  if  proved,  be  sufficient  to 
support  a  conviction.  Maule,  J.,  says  in  Reg,  v.  Nash  :^  "  There  may  be  an 
intent  to  defraud  without  the  power  or  the  opportunity  to  defraud ; "  and  at  p. 
503  :  ''  It  is  not  necessary  that  any  person  should  be  in  a  situation  to  be  defraud- 
ed." I  am  further  of  opinion  that,  in  such  a  case  as  was  put  in  argument  before 
us,  the  intent  to  defraud  the  party  to  whom  the  document  was  uttered  (in  this 
case  Budruddin)  was  a  necessary  inference  which  the  jury  ought  to  have  been 
directed  to  draw :  Reg,  v.  Hill^  and  Reg,  v.  Cooked  Let  a  person's  title  to  pro- 
perty be  ever  so  good,  yet,  if,  in  the  course  of  an  action  brought  against  him  to 
gain  possession  of  the  property,  he  uses  by  way  of  supporting  his  title,  though 
there  may  be  no  necessity  for  the  use  of  it,  a  forged  document,  such  as  this  hlte, 
I  am  clearly  of  opinion  that  he  uses  it  fraudulently. 

It  now  only  remains  for  me  to  notice  the  answers  of  the  jury  to  certain 
questions  put  to  them  by  the  Judge  after  they  had  delivered  their  verdid.  In 
reply  to  questions  from  the  Court  the  jury  stated  as  the  reasons  for  their  verdid : 
"  There  is  no  proof  to  show  when  the  registration-certificate  was  forged — f  .^., 
whether  before  or  after  the  document  A  (the  hiba)  was  filed  in  the  Munsif's 
Court.  There  is  also  no  proof  as  to  who  forged  the  registration-certificate — 
i,e,,  whether  forged  by  the  father  of  the  accused  or  by  the  accused  themselves  ; 
and,  in  the  former  case,  that  the  accused  knew  they  were  forged.  They  find 
that  the  registration-certificate  is  a  forgery,  but  not  the  executant's  signature  on 
the  document." 

It  was  urged  by  the  learned  pleader  who  appeared  for  the  Crown  that  these 
answers  showed  that  the  jury  had  come  to  very  foolish  conclusions  upon  ^e 
evidence,  and  that,  in  receiving  their  verdict,  he  ought  to  proceed  upon  the 
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assumption  that  these  foolish  conclasions,  and  these  alone,  had  induced  them 
to  return  a  verdict  of  acquittal.  It  may  be  that  the  conclusions  are  foolish,  - 
but  I  refuse  to  consider  these  answers  at  all,  because  I  am  of  opinion  that  the 
Judge  had  no  right  to  put  the  questions  which  called  forth  the  answers.  The 
Court  is  authorized  by  s.  263  to  ask  the  jury  such  questions  as  are  necessary 
to  ascerUin  what  their  verdict  is.  In  this  case  the  jury  had  returned  a  plain, 
simple  verdict  of  *  not  guilty ;'  it  may  have  been  erroneous,  but  it  certainly  was 
not  ambiguous ;  and  the  duty  of  the  Judge  was  to  receive  it,  and  record  it, 
without  asking  any  questions  about  it. 

For  the  reasons  given  above,  I  am  of  opinion  that  the  verdict  of  acquittal 
should  stand. 

Verdia  upheld. 
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CRIMINAL  MOTION. 


Before  Mr,  Justice  Maclean  and  Mr.  Justice  Macpherson, 

In  the  matter  of  the  Petition  of  HAVALDAR  ROY  and  another. 

HAVALDAR  ROY  and  another  v.  JAGU  MEAN.i 

Appeal  from  Decision  of  Bench  of  MagisiraieS'^Summary  Procedurc'^Criminal  - 
Procedure  Code  (Ad  X,  of  iSyaJ,  ch.  xviii. 

No  appeal  lies  to  a  DistriA  Magistrate  from  the  decision  of  a  Bench  of  Magistrates 
composed  of  an  Assistant  Magistrate  with  second-class  powers  and  two  or  more  Honorary 
Magistrates,  in  a  case  tried  under  ch.  xviii.  of  the  Criminal  Procedure  Code. 

Mr.  M.  M,  Ghose  for  the  petitioners. 

Mr.  Kilby  for  the  opposite  party. 

The  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the  Court 
(Maclean  and  Macpherson,  JJ.),  which  was  delivered  by 

Maclean,  J. — The  petitioners  were  tried  before  a  Bench  of  Magistrates  at 
Jugdespore  on  a  charge  of  an  offence  under  s.  352.  The  Bench  was  composed 
of  an  Assistant  Magistrate  with  second-class  powers  and  three  Honorary  Magis- 
trates. The  former  and  two  of  the  latter  signed  the  judgment  convicting  the 
petitioners,  and  sentencing  them  to  pay  a  fine  of  Rs.  5  each. 

An  appeal  was  preferred  to  the  District  Magistrate,  who  dismissed  the  ap- 
peal of  Wahid  Ali,  and  enhanced  the  sentence  of  Havaldar  Roy  by  addition  of 
two  months'  rigorous  imprisonment. 

On  motion  made  by  counsel,  the  proceedings  have  been  sent  for,  and 
counsel  heard  on  both  sides.  The  first  question  for  our  decision  is  whether 
any  appeal  lay  to  the  District  Magistrate.  This  question  is  raised  on  behalf 
of  the  appellants  themselves.  In  fact,  they  now  assert  that  their  appeal  was 
improperly  lodged.  Had  the  sentence  not  been  enhanced,  we  should  not  have 
entertained  this  objection.  The  case  was  tried  under  the  summary  procedure 
(ch.  xviii.),  and  if  the  Bench  was  invested  with  first-class  powers,  there  would 
be  no  appeal ;  see  s.  174  of  the  Code  of  Criminal  Procedure.  Under  para. 
I  of  Government  Orders  published  in  Calcutta  Gazette,  1873,  pages  17  and 
662,  any  Bench  of  two  or  more  Honorary  Magistrates,  sitting  with  a  salaried 

*  Criminal  Motion,  No.  169  of  1882,  against  the  order  of  the  Jugdespore  Bench  of 
Magistrates  (presided  over  by  Mr.  T.  Inglis),  Assistant  Magistrate  of  Snahabad,  dated  the 
93od  April  IW2. 
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1881.        Magfistrafce  bK^rctsing  ii6t  less  than  second-class  powers,  is  vested  with  first-^lass 
powers^  The  case  before  us  wais,  therefore,  tried  by  a  Bench  vested  with  first- 


IN  THE      ^Yzss  powers  under  that  mle.    The  Deputy  Legal  Remembrancer  has  laid  be- 
MATTBROF    {^^^  ^g  g^^g  orders  <rf  Goviernment,  dated  31st  March  1882,  modifying  other 
THB  Petition  Qrders,  dated  31st  January  1878,  relating  to  the  constitution  of  Benches  in 
OF  HAVALbAR  Shahabad.    As  to  the  orders  of  31st  January  1878,  we  have  no  information. 
ROY,        Thos6  of  3i6t  March  1882  justify  us  in  holding  that  the  Jugdespore  Bench 
9  Cil.  96.     under  the  presidency  of  a  Magistrate  (salaried)  exercising  second-class  powers 
has  jurisdiction  to  try  all  cases  under  s.  222  of  the  Code  of  Criminal  Proce- 
dure— ^that  is,  cases  triable  summarily  by  a  First-class  Magistrate. 

We  think,  therefore,  that  the  District  Magistrate  was  not  competent  to 
hear  an  appeal  against  the  sentence  of  the  Bench,  dated  22nd  April  1882. 
We  accordingly  set  aside  the  order  of  3rd  May,  directing  that  Havaldar  Roy 
be  imprisoned  for  two  months.  Counsel  for  the  petitioners  does  not  press 
his  case  as  to  the  order  of  the  22nd  Aprils  with  which,  therefore,  we  do  not 
interfere. 

Order  set  aside. 


CRIMINAL  MOTION. 
Be/ore  Mr,  Justice  Wilson  and  Mr,  Justice  (fKinecdy. 
gg^  In  the  matter  of  the  Petition  op  PRAY  AG  SINGH  and  others. 

July  19'  THE  EMPRESS  v.  PRAYAG  SINGH.^ 


9Cal.  IQ3.  Jurisdiction — Protection  of  Property — Criminal  Procedure  Code 

(Act  X.  of  i8y2),  5.  518. 

A  Magistrate  has  no  jurisdiction  to  make  an  orcter  undef  s.  518  of  the  Code  of  Cri> 
minkl  Pfooedure  merely  for  the  protection  of  property. 

This  was  a  motion  to  set  aside  ati  order  of  the  Assistant  Magistrate  of 
NaWftda^  directing  Prayag  Singh  and  others  to  remove  a  bund,  which  they  had 
erected  across  a  stream  called  the  Goukhana,  and  ordering  that  the  water- 
course remain  open  until  Prayag  Singh  and  others  should  establish  their  right 
to  closfe  it  in  the  Civil  Court.  The  matter  had  been  referred  to  the  Sub-De- 
puty Collector  for  investigation  and  report,  and  his  statement  of  the  facts  w«6 
as  k>llows : ''  The  real  facts  of  the  case  are,  that  there  is  a  stream  called  Gou- 
khana, which,  issuing  from  the  Chur  of  Haswa,  passes  through  Pancher, 
Bugoour,  Bujra,  Sukra,  and  Kuhooara,  and  falls  into  the  River  Dhanarje. 
About  a  chain  above  the  boundary  of  the  Government  estate  Sukra,  a  pyne 
from  the  village  Mea  Bigha  joins  on  to  this  stream :  As  the  pyne  of  Mea  Bigha 
is  a  little  higher  than  the  bottom  of  the  stream,  it  requires  a  deal  of  deepen- 
ing to  take  a  sufficient  quantity  of  water  to  the  village  Mea  Bigha.  But  the 
thaliks  of  Mea  Bigha,  instead  of  deepening  their  own  pyne,  placed  in  Sep- 
tember last  a  dam  across  the  main  stream  to  take  the  water  into  their  pyhe. 
As  this  dam  would  not  allow  a  drop  of  water  to  go  to  the  Government  estate 
Sukra,  and  would  injure  the  cultivation  of  that  estate,  the  tehsildar  reported 
tlie  matter  to  Mr.  Shircore,  the  then  Sub-divisional  Officer,  on  the  28th 
September  last,  and  an  order  was  passed  on  the  same  day,  directing  the  maKks 
of  Mea  Bigha  to  remove  the  dam  at  once,  or  to  file  objections,  if  they  had  any. 

^  Criminal  Motion,  No.  152  of  1883,  against  the  order  of  E.  N,  Baker,  Esq^  Assist- 
aot  Magistrate  of  Nawada,  dated  the  4th  ^uary  1882. 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  IX, 


46s 


The  maltks  wiote,  in  reply  to  the  notice  on  the  30th  September,  that  they  would 
file  objections  within  fifteen  days,  but  they  filed  no  objections,  and  the  dam  was 
cut  open.  They  again,  on  the  i  ith  December  1881,  placed  a  dam  across  the 
main  stream,  and  kept  about  a  dozen  of  lathials  to  guard  the  dam,  so  that  the 
Sukra  men  might  not  cut  it  open.  The  maliks  of  Mea  Bigha  admitted  that  they 
had  placed  the  dam,  and  pleaded  justification,  alleging  that  the  bund  is  a  very 
old  one,  and  that  they  have  been  preserving  it  for  generations."  Several  wit- 
nesses were  examined  before  the  Sub-Deputy  Collector,  who  came  to  the  con- 
clusion that  the  proprietors  of  Mea  Bigha  had  no  right  whatever  to  maintain  the 
bund.  He  then  went  on  to  say :  "  As  for  most  of  the  lands  so  injuriously  affected 
by  the  dam  the  ryots  pay  rent  in  money,  I  apprehend  a  seriou$  breach  of  the 
peace  if  the  dam  is  not  removed.  Under  the  circumstances,  I  consider  it  essen- 
tially necessary  that  the  defendants  Prayag  Singh  and  other  maliks  of  Mea  Bigha 
be  directed  under  s.  5 18,  Criminal  Procedure  Code,  to  cut  open  the  dam  at  once, 
and  not  obstruct  the  main  course  of  the  stream  more  than  a  day  or  two  in  the 
week.  The  defendants  may  also,  I  think,  be  prosecuted  under  s.  430,  Indian 
Penal  Code,  for  causing  mischief  by  placing  a  dam  across  the  irrigation-channel 
of  Sukra,  the  consequence  of  which  has  been  a  serious  damage  to  the  agricul- 
ture of  that  estate.'' 

On  the  strength  of  the  Sub-Deputy  Collector's  investigation  and  report, 
together  with  a  visit  made  by  him  to  the  place  where  the  bund  had  been  erected, 
the  Assistant  Magistrate  made  the  order  now  sought  to  be  quashed. 

Baboo  Umbica  Churn  Bose  and  Baboo  Pran  Nath  Pundit  for  the  peti- 
tioners. 

The  judgment  of  the  Court  (Wilson  and  O'Kinealy,  JJ.)  was  delivered 
by 

Wilson,  J. — ^The  order  of  the  Assistant  Magistrate  must  be  set  aside  as 
made  without  jurisdiction.  The  order  under  s.  518  can  only  be  made  when 
it  is  necessary  to  prevent  obstruction,  annoyance,  or  injury  to  the  person,  or  in- 
jury to  human  life,  health,  or  safety,  or  a  riot  or  affray.  Such  an  order  cannot 
be  made  merely  for  the  protection  of  property. 

In  the  present  case,  taking  the  Assistant  Magistrate's  finding  at  the  highest, 
it  cannot  amount  to  more  than  this,  that  the  bund  in  question  diminishes  the 
supply  of  water  to  the  land  lying  at  a  lower  level. 

Order  quashed. 


1882. 


Empress 

Prayag 

Singh, 

9  Cal.  103. 


CRIMINAL  REFERENCE. 

Before  Mr,  Justice  Maclean  and  Mr,  Justice  Macpherson, 

TAMIZ  MANDAL  v.  UMID  KARIGAR.1 

Security  for  Good  Behaviour — Code  of  Criminal  Procedure  (Act  X,  of  i8y2j, , 

ss.  504,  505. 

An  accused  person  was  convicted  of  theft,  and  sentenced  to  two  years'  rigorous  im- 
prisonment, and  was  further  ordered  to  enter  into  his  own  recognizances  for  Rs.  50,  and 
find  two  sureties,  each  for  a  like  sum,  for  his  good  behaviour  for  one  year  after  the  term 
of  his  imprisonment  had  expired ;  in  default  to  suffer  rigorous  imprisonment  for  one  year. 

*  Criminal  Reference,  No.  149  of  1882,  from  the  order  made  by  W.  V.  G,  Tayler,  Esq., 
Magistrate  of  Nuddea,  dated  the  20th  July  1882. 

I.  L.  R.,  Cal.  59. 


1883. 
July  26. 

9  Cal.  315. 
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1883. 


Tamiz 
Mandal 

Umid 
Karigar, 
9  Cal.  215. 


Held  that  the  latter  part  of  the  order  was  bad,  and  that  the  Magistrate  should  have 
>  proceeded  under  the  provisions  of  s.  504,  cl.  2,  of  the  Code  of  Criminal  Procedure. 

The  Empress  v.  Partab^  followed. 

This  was  a  criminal  reference  made  by  the  Magistrate  of  Nuddea,  under 
s.  296  of  the  Code  of  Criminal  Procedure  (Act  X.  of  1872).  The  terms  of  the 
reference  were  as  follows :  "Umid  .Karigar  was  convicted  by  the  A-ssistant  Ma- 
gistrate of  Kooshtea  under  s.  380,  Indian  Penal  Code,  and  was  ordered  to  be 
rigorously  imprisoned  for  two  years,  to  enter  into  his  own  recognizances  in  Rs. 
50,  and  to  find  two  sureties,  each  in  a  like  sum,  to  be  of  good  behaviour  for  one 
year,  after  the  term  of  his  imprisonment  had  expired.  In  default,  to  suffer 
rigorous  imprisonment  for  another  year.  The  order  for  security  and  for  a  fur- 
ther term  of  one  year's  rigorous  imprisonment,  failing  security,  does  not  appear 
to  be  legal.  The  Assistant  Magistrate,  on  being  asked  to  report  why  this  part 
of  the  sentence  should  not  be  quashed,  stated  that  he  was  guided  by  the  case 
of  The  Empress  v.  Pariab]^  but  I  am  still  of  opinion  that  it  is  illegal  to  call 
upon  an  accused  person  to  find  security  for  future  good  behaviour  in  addition 
to  a  sentence  passed  upon  him  for  a  specific  offence,  and  this  view  appears  to  be 
concurred  in  by  the  Sessions  Judge,  who  has  lately  in  another  case  reversed  a 
similar  sentence.  This  portion  of  the  sentence  should,  therefore,  I  think,  be 
quashed.'' 

No  one  appeared  to  argue  the  case. 

The  judgment  of  the  Court  (Maclean  and  Macpherson,  JJ.)  was  delivered 
by 

Maclean,  J. — It  would  have  been  better,  had  the  Assistant  Magistrate  fol- 
lowed the  course  pointed  out  by  the  presiding  Judge  in  the  case  of  The  Em- 
press  V.  Partab^  as  the  proper  course  to  be  adopted. 

We  direct  that  the  order  passed  under  s.  505  of  the  Criminal  Procedure 
Code  be  set  aside,  and  leave  it  to  the  Assistant  Magistrate  to  follow  the  course 
prescribed  in  s.  504,  cl.  2,  if  he  thinks  proper. 


n.  L.  R.,  I  All.  666.  In  this  case,  Spankie,  J.,  said:  "  In  making  an  order  for  se- 
curity for  good  behaviour,  I  presume  that  the  Magistrate  holds  the  powers  of  a  First-lass 
Magistrate,  and  that  he  was  acting  under  s.  505  of  the  Code  of  Criminal  Procedure.  I 
have  some  doubt  whether  the  Magistrate  had  adduced  before  him  such  evidence  as  to  ge- 
neral character  as  to  justify  his  dealing  with  the  accused  for  the  offence  of  which  he  found 
he  was  guilty,  and  in  the  record  of  the  trial  I  find  no  evidence  from  which  it  could  be 
gathered  that  the  accused  was  by  repute  a  receiver  of  stolen  property.  But  the  prisoner 
certainly  allowed  that  he  had  been  punished  twice  for  theft,  and  here  he  was  again  tried 
and  found  guilty  of  receiving  stolen  property.  I  am  therefore  unwilling  to  disturb  the 
order.  But  the  order  should  be  no  part  of  the  sentence  for  the  offence  of  which  accused 
was  convicted.  There  should  have  been  a  proceeding  drawn  out,  representing  that  the 
Magistrate,  from  the  evidence  as  to  general  character  adduced  before  him  in  this  case, 
was  satisfied  that  Partab  was  by  repute  an  offender  within  the  terms  of  s.  505  of  the  Cri- 
minal  Procedure  Code,  and  therefore  security  would  be  required  from  him.  But  as  he  had 
been  sentenced  to  two  years'  rigorous  imprisonment,  which  term  has  not  expired,  an  order 
should  have  been  recorded  to  the  effect  that,  on  the  expiration  of  the  term,  the  prisoner 
should  be  brought  up  for  the  purpose  of  being  bound  (cl.  2,  s.  504)." 
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CRIMINAL  MOTION. 

Be/ore  Mr,  Justice  McDonell  and  Mr.  Justice  ffKinealy, 

In  the  matter  of  the  Petition  of  SREENATH  BANERJEE  and  another. 

THE  EMPRESS  v,  SREENATH  BANERJEE  and  another.^  1882. 

Aug.y. 

Wrongful  Confinement — Penal  Code  (Act  XLV.  of  j86oJ,  s.  346. 


In  an  order  to  render  a  person  liable  under  s.  346  of  the  Penal  Code,  it  must  be  shown 
that  the  wrongful  confinement  was  of  such  a  nature  as  to  indicate  an  intention  that  the 
person  confined  should  not  be  discovered. 

On  the  17th  of  February  a  Hindu  woman  went  to  the  Court  of  the  Magis- 
trate of  the  24-Parganas  to  complain  of  having  been  ill-treated  and  tortured 
by  certain  persons,  relatives  of  the  petitioners.  The  hearing  of  her  complaint 
was  not  finished  on  the  17th,  and  she  was  told  by  her  pleader  to  go  away  and 
come  back  the  next  day.  The  remaining  facts  are  thus  told  by  the  Judge  of 
the  24-Parganas  in  his  judgment:  ''As  she  was  departing,  she  says  she  was 
accosted  by  the  appellants,  Gangadhar  Dhali  and  Sreenath,  who  contrived  to 
put  her  into  a  carriage,  and  drove  her  away,  taking  her  to  various  places,  at  the 
time  strange  and  unknown  to  her,  at  one  or  other  of  which  she  vras  kept,  until 
a  stir  having  arisen,  in  the  meantime,  on  account  of  her  disappearance  after 
having  had  such  a  complaint  recorded,  she  was  brought  back  by  the  present 
appellants  and  produced  by  them  before  another  pleader  of  the  Magistrate's 
Court,  in  whose  premises  she  remained  till  next  day,  the  9th  March,  when  she  was 
made  over  to  the  police.  It  is  for  this  abduction,  and  for  this  keeping  the 
woman  away  from  Court  and  from  prosecuting  her  case  there,  that  the  present 
appellants  have  been  convicted."  The  Deputy  Magistrate  convicted  the  ac- 
cused under  ss.  201  and  346,  but  passed  sentence  under  the  latter  section 
only.  On  appeal,  the  Sessions  Judge  quashed  the  conviction  under  s.  201,  but 
affirmed  the  conviction  and  sentence  tmder  s.  346.  It  was  objected  before  the 
Judge  that,  "  granting  the  truth  of  the  woman's  story  as  to  ner  having  been 
taken  here  and  there,  such  treatment,  she  having  been  left  admittedly  to  her 
own  desires  at  each  place  of  so-called  confinement,  and  at  liberty  to  go  whither 
she  pleased,  and  to  invoke  the  assistance  of  the  police,  is  not  confinement  in 
law/'  But  the  Judge,  in  consideration  of  the  timid  and  submissive  natures  of 
the  lower-class  women  of  the  country,  when  brought  into  contact  with  influential 
middle-class  men  and  Brahmins,  and  of  the  fact  that  the  woman  was  taken  away 
to  strange  places,  miles  from  her  home,  overruled  the  objection.  The  petitioners 
then  moved  the  High  Court  to  set  aside  the  order  of  the  Sessions  Judge,  and 
have  the  conviction  quashed. 

Baboo  Umhica  Churn  Bose  for  the  petitioners. 

Baboo  Ram  Chandra  Mitter  for  the  Crown. 

The  judgment  of  the  Court  (McDokell  and  O'Kinealy,  JJ.)  was  delivered 
by 

McDoNELL,  J. — In  this  case  the  prisoners  were  convicted  of  offences  under 
38.  201  and  346  of  the  Penal  Code.  On  appeal,  the  Sessions  Judge  properly  ac- 
quitted them  of  any  offence  under  s.  201 ;  but  upheld  the  conviction  under  the 
latter  section.    We  are  of  opinion  that  the  conviction  cannot  be  sustained.    To 

*  Criminal  Motion,  No.  205  of  1882,  against  the  order  of  J.  P.  Grant,  Esq.,  Sessions 
Judge  of  the  24-Parganas,  dated  the  29th  June  1882. 


gCal.  221. 
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1882.        render  a  person  liable  under  s.  346^,  it  nuist  be  shown  that  the  wrongful  confine- 

— J •  ment  was  of  such  a  nature  as  to  indicate  an  intention  that  the  person  confined 

**  '''"^      should  not  be  discovered.    In  the  present  case  it  is  clear  tbat  die  element  is 
MATTER  OP    wanting. 
THE  Petition 

OP  Sreenath         ^8^21'"'  '^  appears  to  us  that  the  complainant  was  not  at  all  in  wrongful  con- 

g  finement.  The  Judge  himself  says  that  she  was  induced,  not  forced ;  and  that  her 

^"SI^^'    confinement  was  not  actual,  but,  as  he  calls  it,  potential.    This  is  not  sufficient. 

9  cai.  221 .     ^^  therefore  set  aside  the  conviction  and  sentence ;  and,  acquitting  the  prisoners, 

direct  their  release. 

Conviction  quashed. 


Aug.  /. 


Be/ore  Mr,  Justice  Wilson,  Mr.  Justice  Maclean,  and  Mr.  Justice  Macpherson. 

In  the  matter  of  the  Petition  of  HENRY  KYTE.* 

THE  CROWN  V.  HENRY  KYTE. 


Excise  A^  (Beng.  A3  VII,  of  iSySJ,  s.  61 — Imported  Liquor — PossessioH'^PasS'-^ 
9  Cal.  223.  Consignee — Agent, 

Certain  liquors  arrived  in  Calcutta  per  S.S.  Navarino^  consigned  to  M.  &  Co.  at  Agra, 
who  requested  A  to  pay  on  their  behalf  the  duty  and  landing  charges,  and  forward  the  goods 
to  Agra.  While  on  the  way  from  the  steamer  to  the  railway  station,  the  goods  were  seized 
as  being  in  the  possession  of  A  without  a  pass,  within  the  meaning  of  s.  61  of  Beng.  K6t 
VII.  of  1878,  and  A  was  convicted  and  sentenced  to  a  fine  under  the  provisions  of  thaU  kSL 

Held  that  the  conviction  was  bad.  s 

In  this  case  Henry  Kyte  was,  on  the  ist  of  December  1881,  charged  before 
the  Presidency  Magistrate  with  having  in  his  possession,  in  the  Strand  Road, 
Calcutta,  on  the  30th  of  November  1881,  imported  liquor  without  a  pass  or  license 
(to  wit,  thirty  cases  Port  and  twenty  cases  Sherry,  each  one  dozen),  in  contraven- 
tion of  ss.  17  and  61  of  Beng.  Aft  VII.  of  1878,  as  amended  by  s.  8,  Beng.  Aft  IV. 
of  1881.  The  accused  pleaded  not  guilty.  The  facts  of  the  case  are  fully  set 
out  in  the  judgment  of  Mf.  Justice  Wilson  and  Mr.  Justice  Macpherson.  In 
convicting  the  accused  the  Magistrate  said :  ''  If  the  accused  had  a  wholesale 
license,  he  would  still  require  a  pass  to  protect  the  liquor  in  transit.  In  this  case 
he  had  neither  a  license  nor  a  pass,  and  under  the  law  he  is  liable  to  punishment, 
and  the  liquor  to  confiscation.  Under  all  the  circumstances  of  the  case,  how- 
ever, I  fine  the  defendant  Rs.  30  (thirty),  and  order  one-fifth  of  the  liquor  seized 
— viz,y  10  cases — to  be  forfeited. 

The  accused  now  moved  the  High  Court  to  quash  the  Magistrate's  order. 

Baboo  Kalichurn  Banerjee  and  Baboo  Umerendro  Nath  Chatter jee  for  the 
petitioner. 

The  following  judgments  were  delivered : — 

Maclean,  J. — ^The  vakil  for  the  petitioner  has  failed  to  satisfy  me  that  the 
conviction,  dated  ist  December  1 881,  is  not  founded  upon  a  correct  view  of  the 
law ;  and,  under  any  circumstances,  I  object  to  re-opening  a  case  after  the  lapse 
of  six  months  from  the  date  of  the  conviction. 

I  am  not  prepared  to  say  that  the  petitioner  was  not  in  possession  of  the 
liquor.    It  had,  it  is  admitted,  been  passed  out  to  him  from  the  Customs,  and 

>  Criminal  Motion,  No.  161  of  1882,  against  the  order  of  B,  L.  Gupta,  Esq,,  Presidency 
Magistrate  of  Calcutta,  dated  the  ist  December  1881. 
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he  waa  about  to  despatch  it  to  the  coasigaee  at  Agra.    Neither  am  I  satisfied        isss. 
that  the  holder  of  a  license,  not  granted  by  the  Excise  Authorities  here,  is  a  — —— ^^ 
licensed  vendor  within  the  meaning  of  Beng.  Ad  VII.  of  1878.    In  this  view      *"  ^**" 
of  the  law,  the  p>etitioner,  whether  in  possession  on  his  own  account  or  for  the    •■attbr  of 
consignee,  was  a  person  "  other  than  a  licensed  vendor,"  and,  being  admitted-  ''""  Petition 
I7  without  a  pass  from  the  Collector  or  other  officer  duly  empowered  in  that  be-    o'  HtNav 
half,  I  see  no  illegality  in  his  conviction  under  s.  61,  Beng.  Aft  VII.  of  1878.        Kvrt, 

9  CaI.  223. 
Macpherson,  J. — I  am  sorry  to  differ,  but  I  certainly  think  the  conviction 

is  bad,  on  the  ground  that  no  offence  has  been  committed.  The  facts  are,  that 
certain  liquor  consigned  to  Martinez  and  Company,  licensed  vendors  at  Agra, 
was  imported  in  the  Steamer  Navarino.  The  petitioner,  at  the  request  of  the 
consignee,  cleared  this  liquor  by  paying  the  duty  and  landing  chaises.  The 
Abkari  Authorities  seized  it  in  die  Strand  Road  while  it  was  being  conveyed  to 
the  Howrah  station  for  despatch  to  the  consignee.  The  petitioner  was  convict* 
ed  of  having  the  liquor  in  his  possession  in  contravention  of  ss.  17  and  61  of 
the  Excise  Aft  (Beng.  Aft  VII.  of  1878).  He  was  not  himself  a  licensed  vendor, 
nor  had  he  a  pass  from  the  Collector.  The  question  then  is,  was  the  liquor  in 
his  possession  within  the  meaning  of  those  sections  ? 

Putting  a  reasonable  construction  on  the  word  '  possession,'  I  hold  that  it 
was  not.  There  is  certainly  a  distinction  between  possession  and  a  bare  tem- 
porary custody  or  charge  on  behalf  of  another  person.  The  liquor  belonged 
to  a  licensed  vendor,  and  was  in  course  of  transit  to  him.  It  would  be  a  very 
strained  construction  of  the  sections  to  say  that  it  was  in  the  possession  of  the 
petitioner,  who  had  merely  done  what  was  necessary  to  clear  and  forward  the 
goods  to  their  proper  destination.  If  it  was  in  his  possession,  it  was  equally  in 
the  possession  of  the  cartmen  who  were  carrying  it.  I  think  it  makes  no  dif- 
ference, so  far  as  the  petitioner  is  concerned,  that  the  consignee  was  a  licensed 
vendor,  not  in  Bengal,  but  in  the  Upper  Provinces.  If  this  conviction  is  right, 
then  A,  who  had  imported  liquor  for  his  own  consumption  and  use,  would  be 
guilty  of  no  offence  once  the  liquor  had  come  into  his  actual  possession ;  but 
6,  who,  acting  for  A,  had  cleared  the  liquor,  and  was  conveying  it  from  the 
Custom-house  to  A's  house,  would  be  guilty  of  an  offence  under  s.  61,  because 
B  was  in  possession  of  it,  and  the  possession  was  not  for  his  private  use  and 
consumption.  The  Courts  must  certainly,  before  convicting,  enquire  into  the 
purpose  of  the  possession,  and,  I  think,  they  must  also  enquire  into  the  nature. 

It  may  be  noted  that,  in  this  case,  though  the  usual  notice  was  given  to  the 
Government  Solicitor,  no  one  has  appeared  for  the  Government  to  support  the 
conviction ;  and  though  the  Presidency  Magistrate  has,  in  two  subsequent  cases, 
come  to  an  exactly  contrary  conclusion  on  precisely  the  same  facts,  the  Excise 
Authorities  have  accepted  the  decisions.  Apart  from  this,  however,  I  consider 
the  conviction  bad,  and  would  set  it  aside. 

As  to  the  delay  in  making  the  application,  this  has  been  sufficiently  ac- 
counted for.  The  delay  might  have  been  some  ground  for  refusing  the  rule. 
It  is  no  ground  for  rejecting  the  application  when  the  rule  has  been  granted. 

The  Judges  having  disagreed,  the  proceedings  were  laid  before  Mr.  Justice 
Wilson,  who  delivered  the  followmg  judgment : — 

Wilson,  J. — ^I  agree  on  the  whole  with  Macpherson,  J.,  that  this  convic- 
tion was  wrong. 

We  must  take  the  facts,  I  think,  to  be  these,  and  these  only,  that  certain 
liquors  arrived  by  the  S.S.  Navarino  for  Martinez  and  Company,  licensed  dealers 
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i88i.        of  Agra,  in  the  North-Westem  Provinces  ;  that  the  accused  was  requested  by 

'  them  to  pay,  on  their  behalf,  the  diity  and  the  landing  charges,  and  to  forward 

In  the      ^^  liquor  to  Agra.    The  liquor  was  seized  in  Calcutta  as  being  in  the  posses- 

MATTER  OF    gJQ,^  q£  ^^  accuscd  without  a  pass,  within  the  meaning  of  s.  6i,  Beng.  Aft  VII. 

THE  Petition  q£  1878. 

I  do  not  think  we  can  support  this  conviction,  unless  we  are  prepared  to  lay 
^"*  down  broadly  that  anybody  who  has  anything  to  do  with  the  transit  of  liquor 
9  ca .  223.  jg  ^jjjjjjj  jjjg  section.  If  the  accused  was  within  the  section,  I  do  not  see  why 
the  ship-owners,  if  they  landed  the  goods,  were  not  equally  so.  I  do  not  see  how 
the  Railway  Company,  if  they  had  carried  the  goods,  could  have  escaped  the 
necessity  of  obtaining  a  pass,  and  perhaps  a  pass  for  each  District  of  Bengal 
through  which  they  carried  them. 

As  to  the  delay  that  has  occurred — taking  into  consideration  the  fact  that 
the  Magistrate  himself  has  since  disapproved  of  the  conviction,  the  efforts  which 
the  accused  has  made  in  other  quarters  to  reverse  or  nullify  it,  and  that  no  ob- 
jection is  raised  on  the  part  of  the  Crown — I  think  we  may  properly  set  aside 
the  conviction,  and  direct  the  return  of  the  fine  and  the  release  of  the  goods 
declared  to  be  forfeited. 

APPELLATE  CRIMINAL. 
Be/ore  Mr.  Justice  Wilson  and  Mr,  Justice  0*Kinealy. 
«882.  THE  EMPRESS  v,  HURRO  KOLE.i 

Aug.  31.  Jurisdiction — Appeal — Revision — Offence  committed  out  of  British  India. 

9  Cal.  28S.  The  High  Court  has  no  power,  either  by  way  of  appeal  or  revision,  to  interfere  with 

a  sentence  passed  by  the  Superintendent  of  the  Tributary  Mehals  when  exercising  juris- 
diction over  offences  committed  in  Mohurbhunj,  a  place  not  situated  within  the  limits  of 
British  India. 

Empress  v.  Keshub  Mohajun, '  and  Hursee  Mahapatro  v.  Dinabundhu  Patro,^  referred 
to. 

In  this  case,  the  appellant,  Hurro  Kole,  was  charged  with  murder,  by 
intentionally  causing  the  death  of  one  Ghashye  Kole  on  the  6th  October  1881, 
at  Higli,  in  Mohurbhunj.  The  prisoner  was  tried  and  convicted  by  the  Super- 
intendent of  the  Tributary  Mehals,  at  Balasore,  on  the  ist  of  March  1882,  and 
sentenced  to  transportation  for  life.   He  thereupon  appealed  to  the  High  Court. 

No  one  appeared  to  argue  the  case. 

The  judgment  of  the  Court  (Wilson  and  O'Kinealy,  JJ.)  was  delivered 
by 

Wilson,  J. — ^This  is  an  appeal  from  a  conviction  by  the  Superintendent 
of  the  Cuttack  Tributary  Mehals.  The  offence  was  committed  in  Mohurbhunj. 
The  accused  is  a  native  of  Mohurbhunj.  The  trial  took  place  at  Balasore. 
It  has  been  decided  by  a  Full  Bench  that  Mohurbhunj  is  not  a  part  of  British 
India — The  Empress  v.  Keshub  Mohajan?  The  Superintendent  of  Tributary 
Mehals  and  his  Assistant  exercise  jurisdiction  over  offences  committed  in  those 
mehals,  including  Mohurbhunj,  under  regulations  and  instructions  which  were 
examined  in  the  case  just  referred  to  and  in  Hursee  Mahapatro  v.  Dinabundhu 
Patro.^ 

^  Criminal  Appeal,  No.  166  of  1882,  against  the  order  of  A,  Smith,  Esq.,  Superin- 
tendent, Tributary  Mehals,  Cuttack,  dated  the  ist  March  1882.. 
M.  L.  R.,8Cal.98s. 
'  I.  L.  R.,  7  Cal.  523. 
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We  have  not  now  to  consider  whether  the  jurisdiction  as  exercised  is  in        1882. 

accordance  with  law  or  not,  but  only  whether  we  have  any  power  to  interfere '— ' 

with  the  decision  of  the  tribunal.    We  think  this  Court  has  no  such  power,  either     Impress 
by  way  of  appeal  or  of  revision.    The  Letters  Patent  now  in  force  (those  of  ^* 

1865)  by  s.  27  make  this  Court  a  Court  of  Appeal  "  from  the  Criminal  Courts  of  Hurro  Kole, 
the  Bengal  Division  of  the  Presidency  of  Fort  William  and  from  all  other  Courts  9  Cal.  288. 
subjed  to  its  superintendence."  Those  words,  according  to  the  well-known 
role  of  construction,  must  mean  British  Indian  Courts,  that  is  to  say,  Courts 
established  in  and  for  British  India.  S.  28  makes  the  Court  "  a  Court  of  re- 
ference and  revision  from  the  Criminal  Courts  subjedt  to  its  appellate  jurisdic- 
tion." This  section,  therefore,  carries  the  case  no  further.  The  Criminal  Pro- 
cedure Code  gives  an  appeal  to  this  Court  only  from  Sessions  Judges  and  certain 
other  specified  officers,  all  of  whom  are  British  Indian  officers,  and  exercise 
their  functions  in  and  for  British  India.  The  revisional  powers  given  by  the 
Code  are  likewise  limited  to  the  Courts  subordinate  to  this  Court,  which,  for  the 
reasons  already  pointed  out,  must  be  restricted  to  British  Indian  Courts.  This 
appeal  must  be  rejected,  on  the  ground  that  we  have  no  power  to  entertain  it.    n 

Appeal  dismissed. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Field  and  Mr.  Justice  Norris. 

MANU  MIYA  V.  THE  EMPRESS.^  1883. 

Joinder  of  charges^^Offences  of  the  same  kind  committed  in  respect  of  different  ' 

persons — Criminal  Procedure  Code  (A^  X.  of  18^2)^  ss.  432,  4^3 1  and  4$$,  g  Cai.  ^^i. 

Where  an  accused  was  charged  under  one  charge  including  four  counts,  ma. — 

(i.)  House-breaking  by  night  with  intent  to  commit  theft  in  the  house  of  A  ; 

(2.)  Theft  from  the  same  house  ; 

(3.)  House-breaking  by  night  with  a  like  intent  in  the  house  of  B  ; 

(4.)  Theft  from  that  house ; 

And  where  he  pleaded  guilty  to  the  first  and  third  charges, 

Held  that  the  case  was  within  the  terms  of  s.  453,  and  that  the  words  "  offences  of  the 
same  kind  "  are  not  to  be  limited  by  the  explanation  to  that  section,  but  include  a  case  like 
this,  where  a  man  has  within  a  year  committed  two  offences  of  house-breaking. 

Hddy  also,  that  the  words  "  offences  of  the  same  kind  "  are  not  limited  to  offences 
against  the  same  person. 

Per  Field,  J. — The  explanation  to  s.  453  must  be  understood  as  extending  and  not 
as  limiting  the  meaning  of  that  section. 

Per  Norris,  J. — Care  should  be  taken  that  accused  persons  are  not  prejudiced  by 
charges  being  joined,  and  the  Court  should  at  all  times  be  anxious  to  lend  a  willing  ear 
to  any  application  upon  their  behalf  by  separation  of  charges  and  for  separate  trials  upon 
separate  charges. 

Empress  v.  Murari?  dissented  from. 

The  facts  of  this  case  appear  sufficiently  from  the  judgment  of  Mr.  Justice 
Korris. 

No  one  appeared  for  either  side. 

1  Criminal  Appeal,  No.  454  of  1882,  against  the  order  of  H,  Muspratt,  Esq.,  Sessions 
Judge  of  Sylhet,  dated  the  2xst  June  1882. 
M.  L.  R.,4AI1.I47. 
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iSSa.  The  foUowing  iadgments  wete  delivend  by  the  Coott  (Fooo  and  Nomis, 

JJ):- 

NoRRis,  J. — In  this  case  there  were  four  heads  of  charge  or  counts  against 

The        ^^^  prisoner,  viz, ^  first,  house-breaking  by  night  with  intent  to  commit  theft  in 

Empress     ^^^  i^ouse  of  one  Baroda  Prosad  Das ;  second,  theft  from  the  same  house ;  ihtrd^ 

'     house-breaking  by  night  with  intent  to  commit  theft  in  the  house  of  one  Tarini 

9  Cai.  371.    Qjum  Dutta ;  and,/(?«rM,  theft  from  the  same  house. 

At  the  trial  before  the  Sessions  Judge  the  prisoner  pleaded  guilty  to  the  first 
and  third  heads  of  charge,  and  was  sentenced  upon  the  first  to  three  years'  rigor- 
ous imprisonment,  and  upon  the  third  to  three  years'  rigorous  imprisonment, 
to  commence  at  the  expiry  of  the  sentence  passed  under  the  first  head  of  charge. 

It  does  not  appear  that  any  plea  was  recorded  upon  the  second  and  fourth 
heads  of  charge ;  the  Judge  merely  says :  ''  No  sentences  are  given  under  the 
second  and  fourth  heads  of  charge,  as  they  are  included  m  the  first  and  third 
heads." 

The  Magistrate  committed  the  prisoner  upon  one  charge  only,  including 
therein  the  four  heads  of  charge  to  which  I  have  referred;  and  the  Sessions  Judge 
tried  him  upon  that  one  charge  as  sent  up  by  the  Magistrate. 

We  do  not  diink  diat  the  courses  followed  by  die  Magistrate  and  Sessions 
Judge  are  illegal.  S.  453  of  the  Code  of  Criminal  Procedure  says :  "  There 
must  be  a  separate  charge  for  every  distinct  offence  of  which  any  person  is  ac- 
cused, and  every  such  charge  must  be  tried  separately,  except  in  the  cases  here- 
inafter excepted."  S.  453  says :  "  When  a  person  is  accused  of  more  offences 
than  one  of  the  same  kind,  committed  within  one  year  of  each  other,  he  may  be 
charged  and  tried  at  the  same  time  for  any  number  of  them  not  exceeding  three." 
Then  follows  the  explanation : ''  Offences  are  said  to  be  of  the  same  kind  un- 
der diis  section  if  they  fall  within  the  provisions  of  s.  455*''  S.  455  says :  ''  If  a 
single  act  or  set  of  acts  is  of  such  a  nature  that  it  is  doubtful  which  of  several 
offences  die  facts  which  can  be  proved  will  constitute,  the  accused  person  may 
be  charged  with  having  committed  any  such  offence ;  and  any  number  of  such 
charges  may  be  tried  at  once,  or  he  may  be  charged  in  the  alternative  with 
having  committed  some  one  of  the  said  offences." 

Now,  if  we  are  to  hold  that  the  words  "  offences  of  the  same  kind  "  in  s. 
453  refer  to  and  include  only  "  offences  that  fall  within  the  provisions  of  s. 
455,"  then  undoubtedly  there  has  been  an  illegality ;  there  has  been  an  "  error 
or  defect  either  in  the  charge  or  in  the  proceedings  on  the  trial,"  which  would 
call  for  our  interference,  if  we  were  of  opinion  that  such  error  or  defect  had  pre- 
judiced the  prisoner  in  his  defence ;  but,  as  the  prisoner  pleaded  guilty,  he  can- 
not be  said  to  have  been  thus  prejudiced.  But  we  are  of  opinion  that  we  can- 
not so  bold.  To  do  so  would  be  equivalent  to  striking  s.  453  out  of  the  Code 
altogether.  We  are  of  opinion  that  the  words  ''  offences  of  the  same  kind  "  in 
8. 453  are  not  to  be  limited  by  the  explanation  to  that  section,  but  include  such 
a  qase  as  this,  where  a  man  has,  witlyn  a  year,  committed  two  offences  of  house- 
breaking. The  ''  offences  "  mentioned  in  s.  455  are  not,  in  fact,  "  offences  of 
the  same  kind,"  but  offences  of  different  kinds  arising  out  of  "  a  single  act,  or 
set  of  acts."  Moreover,  these  offences  of  different  kinds  arising  out  of  "  a 
single  act  or  set  of  acts  "  must,  in  the  contemplation  of  the  section,  have  been 
committed  at  one  and  the  same  time,  whereas  s.  453,  by  the  use  df  the  words 
**  widiin  one  year  of  each  other,"  clearly  points  to  offences  committed  on  dis- 
tinct occasions,  separated,  it  may  be,  by  364  days.  Upon  the  words  of  the 
Act,  therefore,  we  are  of  opinion  that  there  has  been  no  iUegaHty. 
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We  now  proceed  to  consider  another  point,  viz.^  whether  the  "  offences  of        1882. 
the  same  kind,"  mentioned  in  s.  453,  must  be  held  to  mean  offences  against  •      "" 

one  and  the  same  person.     We  are  of  opinion  that  they  must  not  be  so  limited.      ^^     ^^ 
There  is  nothing  in  the  words  of  the  section  itself  so  limiting  them,  and  we  are  ^* 

not  at  liberty  to  introduce  words  of  limitation  unless  it  is  absolutely  necessary  ^"^ 
to  do  so.  We  are  aware  that  in  this  holding  we  are  refusing  to  follow  the  decision  Empress, 
of  the  High  Court  at  Allahabad  in  the  case  of  Empress  v.  Murari}  but  with  the  9  Cd.  j;*, 
greatest  respect  for  the  learned  Judges  who  decided  that  case,  one  of  whom, 
Straight,  J.,  has  a  most  deservedly  high  reputation  as  a  criminal  lawyer,  we  do 
not  think  it  is  correct.  As  I  said  before,  there  are  no  words  in  the  section  limiting 
its  operation  as  the  Allahabad  High  Court  would  limit  it.  This  of  itself  would, 
in  our  opinion,  be  sufficient  ground  for  supporting  our  present  ruling,  but  we 
think  it  well  to  refer  to  the  practice  of  the  Criminal  Coprts  in  England  as  furnish- 
ing authority  in  support  of  our  view.  According  to  the  Common  Law  of  England, 
there  is  nothing  to  prevent  a  prisoner  being  charged  on  different  counts  of  the 
same  indictment  on  the  several  different  felonies.  In  Hale's  Pleas  of  the 
Crown,  Vol.  II.,  p.  173,  it  is  laid  down  that,  "if  there  be  one  offender,  and 
several  capital  offences  committed  by  him,  they  may  be  all  contained  in  one 
indictment  as  burglary  and  larceny ;  larcenies  committed  of  several  things, 
though  at  several  times,  and  from  several  persons,  may  be  joined  in  one  mdict- 
ment ;"  and  see  Reg,  v.  Heywood,^  In  the  case  of  Castro  v.  The  Queen?  Lord 
Blackburn,  at  p.  243,  makes  the  following  observation  :  "  The  course  taken  with 
regard  to  one  indictment  was  this :  The  Queen  having  sent  her  Commission  to 
the  Grand  Jury  or  any  other  Commission  to  a  proper  tribunal,  the  tribunals  so 
avthorlBed  presented  all  the  offences  that  came  to  their  knowledge ;  if  it  was 
brcM^t  sufficiently  to  their  knowledge  that  a  man  had  committed  ten  murders, 
fifQr  burglaries,  and  a  score  of  larcenies,  they  would  find,  not  one  finding  asto 
'them  all,  :but  they  would  find  in  separate  counts  that  he  had  committed  each  of 
dioee  charged  offences ;  and  if  there  were  many  other  persons  (as  genially  ^re 
are),  it  would  also  be  found  that  those  other  persons  had  committed  the  ofikances 
proved  against  them  also,  and  of  this  presentment  one  record  was  made  up. 
Upon  that  process  could  be  issued  against  a  man  so  charged,  to  bring  him  u$>on 
his  trial  before  a  petty  jury,  to  try  whether  he  was  guilty  of  those  offences  so 
charged  or  not. 

"  Now,  at  Common  Law,  there  was  no  objection  whatever,  in  point  pf  k^v, 
to  bringing  a  man  who  was  charged  with  several  offences  if  those  charges  weje 
all  felonies,  or  were  all  misdemeanours,  before  one  petty  jury,  and  making. him 
answer  for  the  whole  at  one  time.  The  challenges  and  the  incidents  of  trial  ^re 
not  the  same  in  felony  and  misdemeanour,  and,  therefore,  felony  d,nd  misde- 
meanour could  not  be  tried  together;  but  any  number  of  felonies,  and  any  num- 
ber of  misdemeanours,  might.  The  contrary  was  asserted  by  the  le^trned  Cqw- 
sel,  but,  though  repeatedly  challenged  to  do  so,  he  did  not  cite  jiny  authoi-ity  in 
support  of  bis  contention.  There  was  no  legal  objection  to  doing  this ;  it  ^as 
frequently  not  fair  to  do  it,  because  it  might  embarrass  a  man  in  uie  trial  if  he 
was  accused  of  several  things  at  once,  and,  frequently,  the  mere  fact  of  acci;is- 
ing  him  of  several  things  was  supposed  to  tend  to  increase  the  probability  of 
his  being  foupd  guilty,  as  it  amounted  to  giving  evidence  of  bad  character  against 
him.  Whenever  it  would  be  unfair  to  a  man  to  bring  him  to  trial  for  several 
thUigs  at  once,  an  application  might  be  made,  to  the  discretion  of  th^  presiding 
Ju4g!S,  to  say,  *  Try  me  only  for  one  offence,  or  try  me  only  for  two  offences;  if 

1  J.  L.  R.,  4  All.  147.  2  I  L.  and  C.  4S1. 

3  L.  R.,  6  Ap.  Ca.  229. 

L  L.  R.,  Cal.  60. 
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one  was  the  real  thing,  let  me  be  tried  for  one,  and  one  only ;'  and  whenever  it 
was  right  that  that  should  be  done,  the  Judge  would  permit  it.  For  these  mixed 
motives  it  was  well  established  by  a  long  series  of  decisions  (I  confess  I  doubt 
whether  they  were  rig-ht  at  first,  but  certainly  they  have  been  both  well  establish- 
ed now,  and  sanctioned  by  Statute — that  is  quite  clear),  that  where  the  several 
charges  were  of  the  nature  of  felony,  the  joining  of  two  felonies  in  one  count 
was  so,  necessarily  I  may  say,  unfair  to  the  prisoner  that  the  Judge  ought,  upon 
an  application  being  made  to  him,  to  put  the  prosecutor  to  his  election,  and  send 
them  to  two  trials.  It  never  was  decided,  even  in  felony,  that,  if  that  applica- 
tion for  the  election  was  not  made,  the  joining  of  several  felonies,  that  is  to  say, 
the  taking  several  felonies  which  had  been  found  together,  and  trying  those 
several  felonies  before  one  petty  jury,  was  wrong  in  point  of  law;  on  the  con- 
trary, it  was  repeatedly  held  that  it  was  right  enough,  although,  if  the  proper 
application  had  been  made  at  the  proper  time  in  a  case  of  felony,  the  party  pro- 
secuting would  have  been  put  to  his  election  or  made  to  take  one  felony  only, 
and  not  both  at  the  same  time.  But  in  cases  of  misdemeanour,  it  was  by  no  means 
a  matter  of  course  that  that  should  be  done.  I  think  that,  if  the  Judge,  upon  an 
application  made  to  him,  had  been  satisfied  that  to  try  the  man  for  several  misde- 
meanours together  would  work  injustice  to  the  prisoner,  he  had  a  perfect  right 
to  say,  *  I  will  not  work  this  injustice  by  trying  them  together ;  let  us  diminish 
them  in  number,  and  try  a  reasonable  number,  and  no  more.'  I  do  not  know 
whether  that  was  ever  done  in  a  case  of  misdemeanour,  but  I  feel  very  little  doubt 
that  it  may  have  been/' 

The  Legislature  has  enacted  in  two  cases  that  three  charges  of  felony  may 
be  charged  in  one  indictment.  24  &  25  Vic,  c.  96,  enacts  that  'Mt  shall  be 
lawful  to  insert  several  counts  in  the  same  indictment  against  the  same  person 
for  any  number  of  distinct  acts  of  stealing,  not  exceeding  three,  which  may  have 
been  committed  by  him  against  the  same  person  within  the  space  of  six  months 
from  the  first  to  the  last  of  such  acts,  and  to  proceed  thereon,  for  all  or  any  of 
them;''  and  s.  71  of  the  same  Act  contains  similar  provisions  with  regard  to 
three  distinct  acts  of  embezzlement. 

Such  is  the  law  and  practice  in  England  with  regard  to  felonies.  In  cases 
of  misdemeanour  there  is  no  limit  to  the  number  of  counts  charging  distinct 
offences  that  may  be  inserted  in  one  indictment.  In  prosecution  of  what  are 
called  "  long  firm  swindles  "  it  is  not  unusual  to  insert  ten  or  fifteen  counts, 
each  charging  a  separate  offence  against  different  persons.  Within  my  own 
experience  there  was  a  case  tried  before  Mr.  Justice  Hawkins  at  the  last  May 
Session  of  the  Central  Criminal  Court,  where  the  indictment  contained  some 
120  counts,  and  at  least  25  or  30  of  these  charged  separate  offences  against 
different  persons.  The  offences  in  this  case,  house-breaking  by  night,  or,  as 
called  in  England,  burglary,  were,  according  to  English  law,  felonies ;  and, 
no  doubt,  had  the  prisoner  been  tried  in  England,  two  separate  indictments 
would  have  been  preferred  against  him ;  but  here,  happily,  we  know  nothing 
of  the  antiquated  distinction  between  felony  and  misdemeanour,  and,  therefore, 
if  our  view  of  the  law  is  correct,  the  question  in  this  case  is  reduced  to  one  of 
practice,  and  upon  this  point  we  are  of  opinion  that  the  practice  prevailing  in 
England  with  regard  to  misdemeanour  is  the  one  that  should  be  followed  here. 
But  the  Judges  should  take  care  that  prisoners  are  not  prejudiced  by  that  course 
being  taken,  and  they  should,  at  all  times,  be  anxious  to  lend  a  willing  ear  to 
any  application  for  separation  of  charges  and  for  separate  trials  upon  separate 
charges.  The  prisoner  in  this  case  having  been  convicted  on  his  own  plea,  there 
is  no  appeal  onder  s.  373  of  the  Criminal  Procedure  Code,  except  as  to  the 
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extent  or  legality  of  the  sentence,  as  I  have  already  pointed  ont.  We  are  of 
opinion  that  there  is  no  illegality,  and,  having  regard  to  the  offences  to  which 
he  pleaded  guilty,  we  are  of  opinion  that  the  sentences  are  not  at  all  too  severe. 

This  appeal  will,  therefore,  be  dismissed. 

Field,  J. — I  am  of  the  same  opinion.  I  think  that  the  explanation  to  s. 
453  o^  ^^^  Code  of  Criminal  Procedure  must  be  understood  as  extending,  not 
as  limiting,  the  meaning  of  the  section  itself.  As  pointed  out  by  my  brother 
Norris,  there  are  in  the  section  no  words  which  limit  the  three  offences  for  which 
an  accused  person  may  be  charged  and  tried  at  the  same  time  to  offences  against 
the  same  person ;  and  I  think  the  explanation  cannot  operate  to  impose  any  such 
limitation  or  restriction  upon  the  general  language  of  the  section. 

Appeal  dismissed. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Field  and  Mr.  Justice  Norris. 

In  the  matter  of  the  Petition  of  CHAROO  CHUNDER  MUIXICK  and 

OTHERS. 

CHAROO  CHUNDER  MULLICK  v.  THE  EMPRESS.^ 

High  Courts'  Criminal  Procedure  Act  (X.  of  iSy^J,  ss,  14  and  14'/ — Commitment,  , 
Application  to  quash — 24  and  2$  Vic,,  c,  104,  ss.  13  and  1$. 

The  words  "  or  other  proceeding  "  in  s.  147  of  Act  X.  of  1875  do  not  include  a  com- 
mitment,  and  an  application  to  have  a  commitment  quashed  can  be  entertained  under  the 
provisions  of  that  section. 

Applications  under  s.  14  of  that  Act  should  be  disposed  of  by  the  High  Court  in  the 
exercise  of  its  Ordinary  Original  Criminal  Jurisdiction. 

In  this  case  three  persons,  named  Bunwari  Lall,  Charoo  Chunder  Mallick, 
and  Chintamoney  Doss,  were  charged  before  Mr.  B.  L.  Gupta,  one  of  the  Presi- 
dency Magistrates,  with  certain  offences  under  the  Penal  Code  and  Act  XIV. 
of  1866  (The  Post  Office  Act). 

The  first  accused,  Bunwari  Lall,  who  was  a  post-office  peon,  was  charged, 
under  s.  406  of  the  Penal  Code,  with  criminal  breach  of  trust  in  respect  of  a 
number  of  voting  papers  entrusted  to  him  to  deliver  to  the  address  of  one  Kedar 
Nauth  Dutt.  He  was  also  charged  under  s.  409  of  the  same  Act  with  criminal 
breach  of  trust  as  a  public  servant  in  his  capacity  of  post-office  delivery-peon 
in  respect  of  the  same  voting  papers ;  and  he  was  further  charged  with  having 
committed  an  offence  punishable  under  s.  47  of  Act  XIV.  of  1866  (The  Post 
Office  Act). 

The  other  two  accused,  Charoo  Chunder  Mullick  and  Chintamoney  Doss, 
were  charged  with  having  aided  and  abetted  the  first  accused  in  committing  the 
offences  charged  under  ss.  406  and  409  of  the  Penal  Code,  and  also  with  having 
abetted  the  offence  charged  under  s.  47  of  Aft  XIV.  of  1866;  and  thereby  hav- 
ing committed  an  offence  punishable  under  s.  52  of  that  Ad;  and  they  were 
further  charged  with  having  fraudulently  retained  or  wilfully  kept  or  obtained 
a  voting  paper,  and  thereby  committed  an  offence  punishable  under  s.  45  of  Ad 
XIV.  of  1866,  while  Bunwari  Lall  was  also  charged  with  having  abetted  the 
commission  of  that  offence. 

^  Criminal  Motion  against  the  order  of  B.  L.  Gupta,  Esq.,  Presidency  Magistrate  of 
Calcutta,  dated  the  9th  October  1882. 
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The  case  wa$  heard  and  inquired  into  by  Mr.  B.  L.  Gu()ta,  who  eommitted 
"  all  of  them  to  the  High  Court  for  trial. 

Thereupon  the  accused  petitioned  the  High  Court,  and  applied  that  the 
record  might  be  sent  for,  and  the  order  of  commitment  quashed,  and  their  dis- 
charge directed,  on  the  ground  that  the  said  commitment  was  illegal,  because 
the  evidence  given  in  the  investigation  before  the  Magistrate  was  not  sufficient 
to  jtistify  the  charges ;  and,  even  supposing  it  to  be  true,  it  was  not  sufficient  in 
law  to  form  a  ground  for  the  commitment,  and  consequently  that  the  Magistrate 
should  have  either  dismissed  the  charges  or  discharged  the  accused,  and  should 
Aot  have  committed  them,  or  any  of  them,  to  stand  their  trial  before  the  High 
Court. 

Upon  this  application  the  record  was  sent  for,  and  the  case  came  on  to  be 
argued  before  a  bench  consisting  of  Mr.  Justice  Field  and  Mr.  Justice  Norri3. 

Mr.  Branson  and  Mr.  M,  Ghose  appeared  for  Charoo  Chunder  Mullick. 

Mr.  Z.  M,  Ghose  for  Chintamoney  Doss. 

Mr.  M,  P,  Gasper  appeared  on  behalf  of  the  Crown. 

The  judgment  of  the  Court  (Field  and  Norris,  JJ.)  was  delivered  by 
Field,  J. — In  this  matter  an  application  has  been  made,  asking  us  to  call 
up  the  proceedings  connected  with  the  commitment  of  three  persons,  Baboo 
Charoo  Chunder  Mullick,  Chintamoney  Doss,  and  Bunwari  Lall,  with  a  view 
to  such  commitment  being  quashed,  on  the  ground,  first,  that,  as  regards  one 
of  these  persons,  Babu  Charoo  Chunder  Mullick,  there  is  no  evidence  which 
can  in  any  view  of  the  case  incrifninate  him ;  and,  secondly ,  that,  as  regards  all 
three  accused,  even  if  the  truth  of  the  facts  deposed  to  by  the  witnesses  exa- 
mined before  the  Magistrate  be  assumed,  these  facts  do  not  constitute  any  offence 
|]Hirii^hable  by  the  criminal  law. 

The  application  at  first  purported  to  be  made  under  s.  147  of  the  High 
Courts*  Criminal  Procedure  Aft  (X.  of  1875),  but  it  comes  before  us  to-day  as 
an  application  under  either  this  section  or  s,  14  of  the  same  Ad. 

The  first  question  with  which  we  now  propose  to  deal  is,  whether  an  ap- 
plication of  this  nature,  an  application,  that  is,  to  quash  a  commitment  made 
by  a  Presidency  Magistrate,  can  be  entertained,  and  an  order  quashing  such 
commitment  made  under  the  provisions  of  s.  147. 

This  section  is  as  follows :  "  Whenever  it  appears  to  the  High  Court  of 
Judicature  at  Fort  William,  Madras,  or  Bombay,  that  the  direction  hereinafter 
mentioned  will  promote  the  ends  of  justice,  it  may  direct  the  transfer  to  itself 
of  any  particular  case  from  any  Criminal  Court  situate  within  the  local  limits  of 
its  ordinary  original  criminal  jurisdiction,  and  the  High  Court  shall  have  power 
to  determine  the  case  so  transferred,  and  to  quash  or  affirm  any  conviction  or 
other  proceeding  which  may  have  been  had  therein,  but  so  that  the  same  be  not 
quashed  for  want  of  form,  but  on  the  merits  only.'' 

The  proceeding  which  we  are  asked  to  quash  on  the  present  occasion  is 
not  a  conviction,  but  a  commitment ;  and  what  we  have  to  decide  is,  whether  a 
tommitment  is  a  proceeding  within  the  meaning  of  the  words  ''or  other  proceed- 
Itig.''  We  have  considered  this  question  since  the  application  was  first  made 
to  us  the  day  before  yesterday,  and  we  are  both  of  opinion  that  a  commitment 
is  not  a  proceeding  within  the  meaning  of  these  words.  According  to  the  usual 
construction,  the  words  ''  or  other  proceeding  "  must  be  taken  to  mean  other 
jn-oceeding  of  the  same  nature,  ejusdem  generis,  with  a  conviction.  Now,  a  con- 
viction is  a  definitive  decision  of  a  Judge  or  Magistrate  having  jurisdioticm  lo 
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deal  definitively  witb  the  matter  before  l^rtm,  whereas  a  cotemicxnent  is  ik»r^ 
a  prelimhiarjr  proceeding  by  which  a  Magistrate,  not  himself  baring  jnrisdic-  ' 
tion  to  deal  definitively  with  the  matter  before  him,  sends  that  matter  to  be  de- 
finitively disposed  of  by  another  tribunal.  That  this  is  a  distinction  well  under- 
stood and  indeed  made  by  the  Indian  Legislature  itself  will  appear  from  s.  lo  of 
the  Penal  Code  and  ills,  (b)  and  (^)  to  that  section.  It  appears  to  us,  therefore, 
that  a  commitment  is  not  a  proceeding  ejusdem  generis  with  a  conviction.  It 
was  asked  in  the  course  of  argument  what  proceedings  can  the  Legislature  be 
supposed  to  have  intended  by  the  words  "  or  other  proceeding"  if  these  words 
do  not  include  a  commitment  ?  The  answer  to  this  question  is  not  difficult. 
There  are  numerous  xBases  in  which  a  Presidency  Magistrate  has  jurisdiction  to 
make  a  definitive  order  other  than  a  conviction.  For  example,  he  can  mike  an 
order  putiishii^  for  eontempt  of  C60rt  (ss.  ao;  to  207,  Ch.  XV.  of  the  Pre- 
sidency Magistts^eS'  A6t,  IV.  of  1 877).  He  can  make  an  order  requiring  security 
to  keei^  the  peaee  (ss.  ^08  to  ttt  oiif  Ch.  XVL  of  the  same  Ad).  He  can 
make  atii  order  Requiring  security  for  good  befaaviottr  (ss.  2  u  to  2 1 4  of  the  same 
chapter).  He  can  ttizkt  an  orde^  puttitig  a  person  in  possession  of  Immoveable 
property  (s.  23^  of  the  same  Ad).  He  can  make  an  order  for  maintenance  (ss. 
*34,  ^35»  Ch.  XVllI.  of  the  sam*  Ad).  He  can  make  an  order  giving  com- 
pensatioh  for  a  groundless  charge  or  cotnplaint  (s.  242  of  the  same  Ad).  All 
these  drders  kit  in  their  nature  definitive,  that  is,  unless  brought  before  a  supe- 
rior tribunal  for  revi^ioh,  and  thereupon  revised,  they  are,  and  remain,  final 
It  appears  to  us  that,  in  using  the  words  ''  or  other  proceeding"  in  s.  147  of  the 
High  Coun  Criminal  Procedure  Ad,  the  Legislature  contemplated  proceedings 
and  orders  such  as  those  which  I  have  just  mentioned. 

But  there  are  other  considerations  which  have  influenced  us  in  arriving  at 
a  conclusion  in  this  matter.  When  a  proceeding  is  transferred  to  the  High  Court 
under  s.  147,  the  High  Court  has  power  to  "  determine  the  case  so  transferred, 
and  to  quash  or  affirm  any  conviction  or  other  proceeding  which  may  have  been 
had  therein,  but  so  that  the  same  be  not  quashed  for  want  of  form,  but  on  the 
merits  only^ 

In  other  words,  the  High  Courts  in  order  to  the  exercise  of  the  jurisdiction 
hereby  conferred,  must  proceed  to  consider  all  the  evidence  in  the  case,  muse 
eotoe  to  a  fi  tiding  upon  questions  of  fact,  for  otherwise  it  could  not  quash  or  af- 
firm on  the  merits.  In  so  dealing  with  a  case,  which  in  the  ordinary  course 
would  be  tried  by  a  jury,  with  whom  rests  the  decision  upon  questions  of  fact, 
the  High  Court  would  be  superseding  the  jury,  by  whom,  in  the  usual  course, 
the  case  would  be  tried.  We  think  it  extremely  improbable  that  the  Legislature 
contemplated  any  such  result  as  this. 

Then,  again,  if  a  commitment  may  be  quashed  upon  the  merits  under  s.  1 47, 
and  an  application  to  this  effect  may  be  made  by,  or  on  behalf  of,  any  accused 
person  ^ho  has  been  cotnmltted,  it  will,  in  practice,  be  made  only  in  those  doubt- 
ful cases  in  which  thete  is  reason  to  hope  that  the  application  to  have  the  com- 
mitment quashed  will  prove  successful.  If  that  hope  should  be  found  to  be  a 
mistaken  one,  the  result  would  be  that  a  prisoner,  committed  upon  evidence 
sufficiently  weak  to  make  the  result  of  a  trial  doubtful,  would  come  to  his  trial 
prejudiced  by  the  opinion  of  a  Division  Bench  of  two  Judges  pronounced  against 
him  to  the  effect  that  the  commitment  ought  not  to  be  quashed.  It  may  be  said 
that  the  accused  person  conld  avoid  this  result  by  abstaining  from  making  an 
application  under  s.  147  to  have  his  commitment  quashed ;  and  that,  as  he  can 
foresee  this  effect  of  an  unsuccessful  application,  he  cannot  justly  complain  of 
a  fiedcik  biioaght  about  by  bis  own  action.    Giving  to  this  argument  all  (he  cott- 
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sideration  which  It  deserves,  we  cannot  think  that  the  Legislature  intended  that 
-  a  Bench  of  two  Judges  should  pronounce  their  opinion  publicly  upon  the  merits 
of  a  case  which  must  afterwards  come  before  a  jury. 

Then,  again,  when  a  Magistrate  has  committed  a  case,  he  htcomts/unctus 
officio^  and  it  may  be  said  with  some  show  of  reason  that  there  is  no  case  before 
him  which  can  be  transferred  to  the  High  Court. 

For  all  these  reasons  it  appears  to  us  that  the  words  "  or  other  proceeding" 
in  s.  147  of  the  High  Courts'  Criminal  Procedure  Aft  (X.  of  1875)  do  not  include 
a  commitment ;  and  that  no  application  to  have  a  commitment  quashed  can  be 
entertained  under  the  provisions  of  that  section. 

But  there  is  another  section  in  the  Ad  under  which  it  may  be  possible 
that  the  petitioners  may  obtain  that  which  they  seek.  I  say  '*  may  be  possible," 
because  upon  this  point,  speaking  for  myself,  I  desire  to  express  no  opinion,  and 
this,  for  the  reasons  which  I  shall  presently  state.  The  section  to  which  I  refer 
is  s.  14,  which  provides  that,  **  when  any  charge  or  portion  of  a  charge,  recorded 
as  aforesaid,  appears  to  a  Judge  of  the  High  Court  at  any  time  before  the  com- 
mencement of  the  trial  of  the  person  charged  to  be  clearly  unsustainable,  such 
Judge  may  make  on  the  charge  an  entry  to  that  effect.  Such  entry  shall  have 
the  effect  of  staying  proceedings  upon  the  charge  or  portion  of  the  charge,"  &c. 
Now,  the  jurisdiction  conferred  by  this  section  is  a  jurisdiction  which  may  be 
exercised  by  a  Judge,  that  is,  one  Judge  of  the  High  Court. 

Having  regard  to  that  which  has  been  determined  by  the  learned  Chief 
Justice  under  s.  14  of  the  High  Court  Aft,  24  and  25  Vic,  cap.  104,  we  are 
agreed,  and,  speaking  for  myself,  I  ani  very  strongly  of  opinion  that,  if  this  matter 
is  to  be  heard  by  a  single  Judge,  it  should  be  heard  by  my  brother  Norris,  and 
that  I  ought  not  to  sit  to  hear  it. 

The  Chief  Justice  has  determined,  under  the  section  just  quoted,  that  Mr. 
Justice  Norris  and  myself ''  may  form  a  Division  Bench,  and  hear  and  determine 
any  appeal,  motion,  or  other  matter,  in  any  civil  or  criminal  case  which  may  be 
brought  before  the  High  Court  in  its  Appellate  Jurisdiction,  or  which  they  shall 
order  to  be  brought  before  them."  Now,  clearly  a  matter  under  s.  14  of  the 
High  Courts*  Criminal  Procedure  Aft  is  not  a  matter  brought  before  the  High 
Court  in  its  Appellate  Jurisdiction.  I  take  it  that  the  words,  "  or  which  they 
shall  order  to  be  brought  before  them,"  have  reference  only  to  the  same  Appellate 
Jurisdiction. 

Then  the  Chief  Justice  has  further  determined  that,  on  and  after  the  i8th 
September  1882,  and  until  further  order,  the  ordinary  Original  Civil  and  Cri- 
minal Jurisdiction  of  the  High  Court  shall  be  exercised  by  the  Hon'ble  Mr. 
Justice  Cunningham,  the  Hon'ble  Mr.  Justice  Norris,  and  the  Hon'ble  Mr. 
Justice  Pigot  sitting  separately. 

And  the  Officiating  Chief  Justice  has  determined  on  the  loth  August  1882 
that  until  further  order  the  ordinary  Original  Criminal  Jurisdiction  of  the  Court 
shall  be  exercised  by  the  Hon'ble  Mr.  Justice  Norris.  It  is  quite  clear  from 
this  that  I  am  not,  and  that  my  brother  Norris  is,  a  Judge,  as  to  whom  it  has 
been  determined  by  the  Chief  Justice  under  the  provisions  of  s.  14  of  24  and  25 
Vic,  cap.  104,  that  he  shall  sit  alone  for  the  exercise  of  the  ordinary  Original 
Criminal  Jurisdiction  of  the  Court ;  and  this  being  so,  it  appears  to  me  proper 
that,  as  this  matter  is  one  falling  within  that  jurisdiction,  it  should  be  disposed  of 
by  Mr.  Justice  Norris. 

I  have  further  thought  it  right  to  consider  whether  this  matter  shall  be 
heard  by  myself  and  my  brodier  Norris  sitting  together ;  in  other  words,  whethet 
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I  shall  continue  to  sit  with  my  learned  brother  for  the  hearing  and  determina- 
tion of  the  matter,  as  a  matter  to  be  disposed  of  under  s.  14  of  the  High  Courts'  - 
Criminal  Procedure  A6t,  and  I  have  decided  not  to  do  so.  So  long  as  we  had 
notdetermined  whether  or  not  the  matter  could  be  dealt  with  under  s.  147, 1  have 
continued  to  sit,  because  it  has  been  the  recent  practice  of  this  Court  that  mat- 
ters under  this  section  should  be  dealt  with  by  the  Division  Bench  for  the  time 
being  exercising  the  Appellate  Criminal  Jurisdiction  of  the  Court.  During  my 
experience  several  cases  have  been  so  disposed  of.  I  may  refer,  by  way  of 
example,  to  the  case  of  The  Empress  v.  Thompson  ;^  Wood  v.  The  Corporation 
of  the  Town  of  Calcutta  ;^  and  In  re  Poorna  Churn  Pal?  The  former  practice 
was  to  bring  applications  under  the  section  before  a  single  Judge  sitting  on  the 
Original  Side  of  the  Court.  See,  for  example,  the  cases  of  The  Empress  v. 
\  Gasper y^  and  the  Corporation  of  the  Town  of  Calcutta  v.  Bheecunram  Napit.^ 
Whatever  doubt  there  may  be  as  to  whether  applications  under  s.  147  of  Aft 
X.  of  1875  should  be  heard  by  the  Division  Bench  exercising  the  Appellate  Cri- 
minal Jurisdiction  of  the  Court,  I  think  there  can  be  no  doubt  that  applications 
under  s.  14  of  the  same  Aft  must  be  disposed  of  in  the  exercise  of  the  Court's 
Original  Criminal  Jurisdiction. 

S.  36  of  the  Letters  Patent  of  1865  provides  that  any  function  which  by 
these  Letters  Patent  is  directed  to  be  performed  by  the  High  Court  in  the  ex- 
ercise of  its  Original  or  Appellate  Jurisdiction  may  be  performed  by  any  Judge 
or  by  any  Division  Court  thereof  appointed  or  constituted  for  such  purpose  un- 
der the  provisions  of  the  thirteenth  section  of  the  24  and  2  5  Vic,  cap.  104.  This 
section  is  as  follows  :  Subject  to  any  laws  or  regulations  which  "may  be  made  by 
the  Governor-General  in  Council,  the  High  Court  may,  by  its  own  rules,  pro- 
vide for  the  exercise  by  one  or  more  Judges,  or  by  Division  Courts  constituted 
by  two  or  more  Judges  of  the  said  High  Court  of  the  Original  and  Appellate 
Jurisdiction,  vested  in  such  Court  in  such  manner  as  may  appear  to  such  Court 
to  be  convenient  for  the  due  administration  of  justice." 

So  far  as  I  am  aware,  no  rule  has  been  made  under  this  section  since  the 
date  of  the  Letters  Patent  of  1865  ;  but  there  was  a  rule  made  previously,  and 
while  the  Letters  Patent  of  1862  were  in  force,  viz.,  "A  Court  for  the  exercise  of 
the  ordinary  Original  Criminal  Jurisdiction  of  this  Court  may  be  held  before  one 
Judge,  and  two  or  more  Courts  may  sit  at  one  time,  in  each  of  which  there  shall 
be  one  Judge*'  (see  Rule  58,  Belchambers,  p.  ^^y  As  there  is  here  an  express 
provision,  Rule  5 1  does  not  apply,  which  provides  that  all  powers  and  functions 
vested  in  the  Court  by  the  Letters  Patent,  which  are  not  otherwise  expressly 
provided  for  by  the  Rules  of  Courts  may  be  exercised  by  a  single  Judge,  or  by 
a  Division  Court  consisting  of  two  or  more  Judges. 

The  operation  of  the  rule  above  first  quoted  (No.  58)  is  saved  by  the  se- 
cond section  of  the  Letters  Patent  of  1865,  which  provides  that  all  rules  and 
orders  in  force  immediately  before  the  publication  of  these  Letters  Pateiit  shall 
continue  in  force  except  so  far  as  the  same  are  hereby  altered,  until  the  .same 
are  altered  by  competent  authority. 

It  would  appear  to  follow  that,  while  there  is  a  single  Judge,  there  is  no 
Division  Court  appointed  or  constitiited  under  s.  13  of  the  24  and  25  Vic,  cap. 
104,  to  exercise  the  Original  Criminal  Jurisdiction  of  the  Court,  and  that,  there- 
fore, this  jurisdiction  should  not  be  exercised  in  this  or  any  case  by  a  Division 
Court  consisting  of  two  Judges. 
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It  may  l>e  th9i  this  result  would  be  altered  by  reading  the  words  ''  subj^Qt 
to  any  laws  or  |regulations  which  may  be  made  by  the  Governor-General  in 
Council "  in  s.  13,  24  and  25  Vic,  cap.  104,  with  sub-s.  2,  s.  2  of  the  Gene* 
ral  Clauses  Ad  (I.  ofii868) :  '*  Words  in  the  singular  shall  include  the  pUiral," 
and  that ''  a  Judge ''  in  s.  1 4  of  Ad  X.  of  1875  ^^J  ^^  ^^  ^^^  ^^  include  two 
or  more  Judges.  But  as  this  may  be  arguable,  and  as  my  brother  Norris  is  un- 
doubtedly competent  to  ad  alone,  I  think  it  will  be  better  that  be  alone  should 
proceed  to  deal  with  the  case,  more  especially  as,  if  there  "should  be  a  dififer- 
^ence  of  opinion,  my  opinion  as  that  of  the  Senior  Judge  would  prevail,  and  there 
would  be  this  result,  that  a  Judge,  whose  competencjr  to  exercise  jurisdiction  may 
be  arguable,  would  overrule  a  Judge  as  to  whose  competency  there  can  be  no 
doubt. 


1883. 
Sep.  22. 
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APPELLATE    CRIMINAL. 

JBe/fre  Mr.  Justice  Mitier  and  Mr.  Jwiice  Field, 

ROGHUNI  SINGH  and  others  v.  THE  EMPRESS.^ 

Criminal  Procedure  Code  (A3  X.  ofj8j2),  ss,  iig,  323 — Evidence — Statements  of 
witnesses  to  a  Police  Officer  during  an  investigaiion^^Refreshing  memory"^ 
Medical  vitnesseSf  Evidence  ef'-^pinion  cf  experts  how  elictted-^Examining 
at  Sessions  trial  medical  witness  who  has  been  examined  before  the  Magistrate 
— Postmortem  examdnation  reports. 

In  giving  evidence,  a  polioe-ofioer  may  reireshihis  nemory  by  referring  to  4QCanients 
in  which  he  has,  under  s.  1 19  of  A  A  X.  of  1872,  leduced  into  writing  statements  of  per- 
sons examined  by  him  during  an  investigation,  but  the  documents  themselves  cannot  be 
used  as  evidence,  and  a  Judge  should  not  rea^  such  documents  to  a  jury  in  order  to  point 
out  disoFepancies  between  the  evidence  and  previous  statements  of  the  witnesses. 

The  evidence  of  a  medical  man,  who  has  seen,  and  has  maA&^  post-mortem  examina- 
tion  of  the  corpse  of  the  person  touching  whose  death  the  inquiry  is,  is  admissible,  firstly, 
to  prove  the  nature  of  injuries  which  he  c^served ;  and,  secondly,  as  evidence  of  the  opinion 
of  an  expert  as  to  the  manner  in  which  those  injuries  were  inflicted,  and  as  to  the  cause 
of  death. 

-  A  medical  man,  who  has  not  seen  the  corose,  is  only  in  a  position  to  give  evidence 
Olf  his  opinion  as  an  ei^pert.  The  proper  mode  of  eliciting  such  evidence  is  to  put  to  the 
•witness  hypothetically  the  facts  which  the  evidence  of  the  other  witnesses  attempts  to  prove, 
andto-aflk  the  witness's  opinion  on  those  facts.  S,  333  of  A  A  X.  of  1872  does  not  in  any 
way  preclude  the  Judge  at  a  Sessions  trial  from  callinp^  and  examining  the  medicad  witness 
who  has  been  examined  before  the  Magistrate,  and  in  every  caae  in  which  the  deposition 
taken  by  the  Magistrate  is  essentially  deficient,  or  requires  further  elucidation,  such  wit- 
ness should  be  called  and  examined  by  the  Sessions  Judge. 

A  medical  man,  in  giving  evidence,  ma^  refresh  his  memory  by  referring  to  a  report 
whioh  he  has  made  of  his  post-mortem  exammation,  but  the  report  itself  cannot  be  treated 
as  evidence,  and  no  facts  can  be  taken  therefrom. 

The  facts  of  4he  case  are  stated  An  the  jiidgment  of  the  High  Cottit. 

■  Mr.  Branson,  Mr.  M.  M.  Ghost,  and  Baboo  Umakali  Mookerj€i,  for  the  pn- 
aoners. 

The  Depu/y  Ltgal  Remembrancer  (Mr.  K£lby)ioi  the  Crown. 
The  pdgment  of  the  Court  (Mitter  and  Field,  JJ.)  was  delivered  by 
Field,  J.— This  is  an  appeal  from  a  sentence  passed  by  the  Sessions  Judge 
of  Patna  upon  three  persons,  Roghuni  Singh,  Ram  Charan  Singh,  and  Kanya 

*  Criminal]  Appeal,  No.  508  of  1882,  against  the  sentence  of  H,  Beveridge,  Esq,, 
Sessions  Judge  of  Patna,  dated  the  25th  AwgMt  1882. 
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Shigiif,  who  have  been  convicted;  the  first-mentioned  of  murdfer,  and  the  dfter 
two  of  abetment  of  murder,  and  have  all  three  been  sentenced  to  transportation 
for  life.  Two  other  persons,  namely,  Ram  Lall  and  Bhoran,  were  tried,  together 
with  the  appellants  before  us,  and  were  acquitted  by  the  unanimous  verdict  of 
the  jury. 

The  priaonersi  appellants,  have  been  convicted  by  a  majority  of  thrde  out 
of  five  jnrors. 

It  appeals  that  the  jury  retired  for  eight  minutes  only,  and  in  this  case  I 
dMre  to  observe  that  this  time  was  insufficient  to  enable  the  jury  to  consider 
the  evidence,  and  deliberate  thereupon  amongst  themselves. 

The  facts  of  the  case  for  the  prosecution  are  briefly  these :  Two  pencils^ 
Radha  Singh  and  Mewa  Singh,  were  said  to  have  taken  a  lease  of  some  lo  bighas 
ircottahs  of  land  from  one  Lakhon  Mahton,  ijaradar.  On  the  momiBg  of 
Monday,  the  24th  July  1882,  these  two  persons,  Radha  Singh  and  Mewa  Sngfa^. 
went  to  a  portion  of  the  land  consisting  of  some  10  cottahs,  taking  with  them' 
three  labourers,  namely,  Sukun,  Gania,  and  Badhan  Mahton,  for  the  purpose 
of  transplanting  paddy  plants*  There  can  be  no  doubt  that  between  EUtdha. 
and  Mewa  on  the  one  side,  and  Ram  Lall  on  the  other  side,  there  had  been  pre- 
vious litigation  and  dissension.  The  story  of  the  prosecution  is  that  about  mid- 
day Ram  Lall  and  Bhoran  came  and  ordered  Radha  Singh  and  Mewa  Singtt; 
dnd  their  workmen,  to  desist,  and  then  went  off,  giving  orders  to  the  prisoners, 
Roghuni  Singh,  Ram  Charan  Singh,  Kanya  Singh,  and  others  to  be^t  Ra:dha 
Singh  and  Mewa  Singh  and  their  people,  if  they  did  not  desist.  There  is  no 
suggestion  that  Ram  Lall  and  Bhoran  were  on  the  spot  when  the  subsequent* 
occnrrence  took  place.  It  is  then  said  that  Gunia  and  Sukun  desisted  frotn 
Wvnrk,  but  that  Badhan  Mahton  still  went  on  working,  whereupon  Roghuni  Singh, 
Ram  Charan  Singh,  and  Kanya  Singh,  came  over,  and  Roghuni  Singh  struck 
Badhan  on  the  head  with  a  laii,  ^m  Charan  Singh  then  struck  him  on  the 
dde  of  the  temple,  and  Kanya  Singh  struck  him  on  the  side.  There  cfan  be 
no  doubt  that  Badhan  Mahton  died  from  congestion  of  the  brain  in  consequence 
of  having  been  struck  on  the  head  with  some  hard  substance. 

Now,  the  case  for  the  prosecution  is  that  this  hard  substance  was  a  kUii 
and  that  this  laii  was  in  the  hands  of  the  prisoner,  Rughni  Singh.  Tlie  case 
for  the  defence,  on  the  other  hand,  is  that  the  injuries  to  Badhan's  head  were 
not,  and  could  not  have  been,  inflicted  by  a  latiy  but  tliat  they  were  inflicted  by 
a  wooden  instrument,  called  an  arhan,  and  that  Radha  Smgh  himself  had 
struck  Badhan  Mahton  with  this  wooden  instrument  while  aiming  a  blow  at  one 
oi  the  opposite  party,  which  missed  him,  and  came  down  on  the  head  of  Bad- 
kan  Mahton,  who  was  sitting  down  working  transplanting  the  paddy  plants.  No 
witnesses  were  called  in  the  Court  of  Session  to  prove  the  case  set  up  by  tiie 
defence,  and  we  have  to  consider  only  the  evidence  for  the  prosecution,  and  the 
manner  in  which  that  evidence  has  been  dealt  with  by  the  Sessions  Judge. 

It  is  to  be  observed,  however,  that  the  prisoners,  in  their  statements  before 
the  Court  of  Session,  alleged  that  they  seized  Radha  Singh,  and  took  him  to  the 
cotohery  close  by,  where  the  jemadar  of  police  was  staying,  and  charged  him, 
thtn  and  there,  with  having  caused  the  death  of  Badhan.  Now,  although 
the  jemadar  examined  most  of  the  other  persons  who  were  present  on  the  scene, 
he  did  not  examine  Radha,  and  this  does  seem  to  show  that  at  that  particular 
time  Radha  did  not  occupy  the  position  of  a  witness. 

A  number  of  objections  have  been  taken  before  us  to  the  evidence  pro- 
dUMd'  al  the  Sevsion  trial,  and  the  manner  in  which  that  evidence  was  dealt 

L  L.  R.,  Cal.  61. 
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with  by  the  learned  Judge  in  his  summing  up  to  the  jury.  I  purpose  to  deal 
only  with  two  of  these  objections.  The  first  is  concerned  with  the  observations 
which  the  Judge  made  to  the  jury  as  to  the  discrepancies  between  the  account 
given  by  the  witnesses  in  the  Court  of  Session,  and  the  previous  account  of  the 
transaction  given  by  them  to  the  police  jemadar. 

I  observe  that  the  Sessionsjudge  read  out  to  the  jury  the  depositions  or  state- 
ments of  the  witnesses  which  were  recorded  by  the  police  jemadar.  I  think  that 
this  was  not  a  proper  course.  S.  1 1 9  of  the  Code  of  Criminal  Procedure  provides 
that  these  statements  shall  not  be  signed  by  the  person  making  them,  nor  shall 
they  be  treated  as  part  of  the  record,  or  used  as  evidence.  It  is,  therefore, 
peifectly  clear  that  these  statements  are  not  depositions,  do  not  prove  them- 
selves, and  cannot  be  treated  as  evidence.  They  might  have  been  used  by  the 
police-officer  to  refresh  his  memory.  But  even  if  this  were  done,  the  evidence 
given  by  the  police-officer,  after  so  refreshing  his  memory  from  these  statements, 
and  not  the  contents  of  the  statements  themselves,  would  have  been  the  rele- 
vant evidentiary  matter.  There  can  be  no  •doubt  that  the  account  given  by  the 
witnesses  to  the  jemadar,  and  the  account  given  by  them  at  the  trial,  very 
materially  vary.  The  Sessionsjudge,  with  reference  to  this,  said  to  the  jury : — 

''  Undoubtedly  the  discrepancies  between  the  statements  to  the  jemadar  and 
those  now  made  were  a  matter  for  serious  consideration.  The  statements  to 
the  jemadar  were  recorded  by  him  on  the  day  of  the  occurrence ;  and  if  he  had 
correctly  taken  them  down,  they  were  more  likely  to  be  truthful  than  those  made 
in  Court  a  month  afterwards.  Now,  there  were  two  suppositions  which  might 
be  made  as  to  the  discrepancies.  The  first  was  that  the  jemadar  had  not  ac- 
curately taken  down  the  statements.  The  other  was  that  the  witnesses  had 
really  not  mentioned  Ram  Lall  and  Bhoran  as  giving  the  orders,  and  that 
the  present  statement  to  that  effect,  and  other  alterations  from  the  former 
statements,  were  subsequent  inventions  of  the  witnesses.  As  regards  the  first 
supposition,  it  was  no  doubt  the  case  that  the  police  did  not  always  record 
statements  correctly.  This  might  arise  from  dishonesty  and  collusion,  and 
it  was  evident  in  this  case  that  the  wealth  was  on  the  side  of  the  prisoners. 
Some  of  them  were  zemindars  and  mokuraridars,  while  Mewa  Singh  and 
Radha  Singh  were  poor  men,  who  had  been  sold  out  of  their  lands,  and  almost 
out  of  their  houses:  or  there  might  be  mere  neglect  or  stupidity  without  dis- 
honesty." 

I  think  that  it  was  improper  to  suggest  to  the  jury  that  the  fact  of  wealth 
being  on  the  side  of  the  prisoners  might  have  influenced  the  police  jemadar  in 
recording  the  statements  made  to  him  by  the  witnesses,  there  being  no  evidence 
on  the  record  that  the  prisoners  or  any  persons  on  their  behalf  attempted  to 
tamper  with  the  police  jemindar. 

The  second  objection  is  that  the  Sessions  Judge  was  wrong  in  calling  Dr. 
Shaw,  the  Civil  Surgeon,  to  contradict  the  deposition  of  the  Assistant  Surgeon 
Moulvi  Asder  Ali  Khan.  It  is  further  said  that,  even  if  Dr.  Shaw's  evidence 
could  have  been  admissible,  it  ought  not  to  have  been  admitted  without  calling 
the  Assistant  Surgeon,  and  giving  him  an  opportunity  of  explaining  more  fully 
the  reasons  for  the  opinions  expressed  in  his  deposition.  The  essential  part  of 
the  deposition  of  the  Assistant  Surgeon  is  as  follows : — 

''  The  skull  was  fractured  from  the  left  temporal  bone  across  the  parietal 
bone,  and  the  fracture  was  terminated  at  the  end  of  the  sagittal  suture.  The 
fracture  was  about  4  inches  long.  There  was  also  a  supeificial  wound  a  little 
above  the  left  temporal  region  about  2  inches  above  the  ear.     Underneaih 
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ihis  wound,  there  was  no  fracture.  This  was  a  slight  saperficial  wound.  There 
was  also  an  abrasion  below  the  right  ear ;  this  was  very  slight  and  superficial.  • 
Neither  of  the  ears  were  hurt.  On  removal  of  the  scalp,  I  found  a  patch  of 
extravasated  blood  about  4  inches  long  and  2^  to  3  inches  broad  just  above  the 
fracture."  And  further  on :  "  In  my  opinion,  one  blow  caused  the  fracture."  Any 
flat  substance  would  have  caused  that  fracture.  Under  no  circumstances  would 
a  lati  cause  such  a  fracture,  because  a  lati  would  have  cut  open  the  scalp,  and 
would  not  have  caused  such  a  widespread  extravasation  of  blood.  Neither  of 
these  two  latis  in  Court  could  have  caused  the  fracture.  I  examined  the  body 
thoroughly,  but  found  no  other  hurt.  The  hurt  above  the  left  temporal  region, 
and  the  abrasion  below  the  right  ear,  could  not  have  been  caused  by  these  latis 
in  Court,  or  any  ordinary  lati.  The  abrasion  below  the  right  ear  may  have  been 
due  to  a  fall ;  no  lati  whatever  would  have  caused  it. 

Dr.  Shaw  was  called  as  a  witness,  and  the  following  question  was  put  to 
him  by  the  Sessions  Judge : — 

Question — "  The  Assistant  Surgeon  of  Barh  has  stated  in  his  evidence  that 
the  skull  was  fractured  from  the  left  temporal  bone  across  the  parietal  bone, 
and  the  fracture  was  terminated  at  the  end  of  the  sagittal  suture.  The  fracture 
was  about  4  inches  long.  He  has  also  said  that  no  latis  could  produce  the 
said  fracture,  because  a  /a// would  have  cut  open  the  scalp,  and  would  not  have 
caused  such  a  widespread  extravasation  of  blood.  Can  you  state  if  in  your 
judgment  this  opinion  of  the  Assistant  Surgeon  is  correct  ?" 

Answer — "  In  my  opinion,  the  opinion  of  the  Assistant  Surgeon  is  not  cor- 
rect. A  blow  from  a  lati  might  be  given  with  sufficient  force  not  to  wound  the 
scalp  at  all.  Besides,  the  superficial  wound  described  by  the  Assistant  Surgeon 
in  his  report  as  half  an  inch  long,  and  a  little  above  the  left  temporal  region, 
corresponds  with  the  fracture,  for  he  goes  on  to  say  that  on  removing  the 
scalp  the  skull  was  found  cracked,  running  from  about  2  inches  above  the 
left  meatus  across  the  temporal  bone,  the  parietal,  backwards  and  upwards, 
terminating  at  the  sagittal  suture.  Judging  from  this,  the  superficial  wound 
corresponded  to  the  upper  third  of  the  fracture.  A  fracture  may  extend  fur- 
ther than  the  external  wound.  The  Assistant  Surgeon  is  also  not  correct  in 
stating  that  there  could  not  be  an  extravasation  of  blood,  4  inches  long  and  2^ 
inches  broad,  caused  by  a  round  lati.  Unless  the  wound  has  a  particular  ap- 
pearance, you  cannot  tell  from  a  fracture  whether  it  was  caused  by  a  fiat  board 
or  a  round  lati.  The  latis  in  Court  could  have  produced  a  wound  like  that 
described  by  the  Assistant  Surgeon." 

There  can  be  no  doubt  that  Dr.  Shaw  in  this  deposition  based  his  opinion 
in  many  important  respects,  not  upon  the  facts  which  the  Assistant  Surgeon 
stated,  but  upon  facts  somewhat,  and  in  one  respect  essentially,  different.  The 
Assistant  Surgeon  stated  in  his  evidence  that  underneath  the  wound,  that  is, 
the  superficial  wound  above  the  left  temporal  region,  there  was  no  fracture. 
Dr.  Shaw,  by  a  course  of  reasoning,  arrived  at  a  different  fact,  namely,  that 
"  the  superficial  wound  corresponds  to  the  upper  third  of  the  fracture ;"  and 
upon  this  different  fact  in  part  bases  his  opinion.  Then  Dr.  Shaw  refers  to  the 
"  report,"  that  is,  the  report  of  >Axt  post-mortem,  written  in  the  form  usually  filled 
up  by  Civil  Surgeons  at  the  time  of  making  i\it  post-mortem  examination.  Now, 
this  report  was  not  evidence,  and,  therefore,  no  facts  could  have  been  taken 
therefrom.  The  Assistant  Surgeon  might  have  used  this  report  to  refresh  his 
memory  when  giving  evidence ;  but  the  report  itself  was  not  admissible  in  evi- 
dence. 
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But  there  is  a  sUll  further  and  a  more  .important  congidefitfion.  The 
-  Assistant  Sui;geon  had  actually  seen  the  dead  body,  and  had  performed  the 
posi-mortjem  examination ;  and  his  evidence,  as  that  of  a  medical  expert,  wa6, 
therefore,  admissible,  first,  to  prove  the  nature  of  the  injuries  which  he  observed 
jon  the  dead  body;  and,  secondly,  as  opinion-evidence  with  respect  to  the  manner 
in  which  those  injuries  were  inflicted,  and  the  cause  of  death.  Now,  Dr.  Shajw 
had  not  seen  the  dead  body,  and  had  not  made  the  posi-moriem  examination ; 
and  the  difficulty  in  which  he  felt  himself  placed  appears  from  what  he  says 
in  a  subsequent  part  of  his  deposition,  namely  : 

"  It  is  difficult  for  me,  without  having  seen  the  fractore,  to  foran  acny  de- 
finite^iondusion  about  it.  Reading  a  description  would  not  (help  me  so  rnadi 
iasia<^ually  seeing  the  thing.'' 

Dr.  Shaw  was  in  the  .position  of  an  iexpert  witness  who  could  give  no&ing 
but  opinion-evidence.  The  general  rule  as  to  evidence  of  th|g  kind  is  that  the 
questions  must  be  put  to  the  witness  hypothetically,  put  in  this  .way : 

'' Assumiii^  such  and  such  facts  to  be  true,  what  is  your  (y>inioin  on  the 
jnatter  ?"  '*  Assuming  such  and  such  an  injury,  an  injury  of  such  and  6uch  a 
lund  io  have  been  inflicted,  what  is  your  opinion  as  to  the  nature  of  the  weapon 
by  which  it  was  possibly  or  piobs^ly  inflicted  V* 

The  facts'thns  hypothetically  stated  t6  the  witness  would,  of  course,  be  tfae 
iaots  which  the  evidence  of  the  other  witnesses  in  the  case  attempted  to  prove, 
and  as  to  which  it  was  for  the  jury  to  find  whether  they  had  been  proved  or  not. 
If  in  this  particular  case  the  Sessions  Judge  of  Patna  had  put  the  question  to 
Dr.  Shaw,  assuming  the  injuries  deposed  to  by  the  Assistant  Surgeon,  and  had 
asked  Dr.  Shaw  his  opinion  as  to  the  weapon  by  which  these  injuries  might  or 
could  have  been  inflicted,  there  might,  perhaps,  have  been  no  valid  objection 
to  the  evidence.  But,  even  if  this  course  bad  been  pursued,  I  think  that,  having 
regard  to  the  importance  of  the  question  at  issue,  it  would  have  been  only  fair 
to  the  prisoners  to  put  the  Assistant  Surgeon  into  the  witness-box,  and  give  him 
an  opportunity  of  stating  his  reasons  for  the  positive  assertions  contained  in  his 
deposition.  I  may  observe  that  although  s.  323  of  the  Code  of  Criminal  Pro- 
cedure allows  the  examination  of  a  Civil  Surgeon,  taken  and  duly  attested  by 
a  Magistrate,  to  be  given  in  evidence  in  the  Court  of  Session,  it  does  not  in  any 
way  preclude  the  Sessions  Judge  from  cklling  the  Civil  Surgeon  and  examining 
him.  And  this  course  ought  to  be  pursued  in  every  case  in  which  the  deposi- 
tion taken  by  the  Magistrate  is  essentially  deficient,  or  requires  further  expla- 
nation or  elucidation.  Unfortunately,  however.  Dr.  Shaw  was  not  questioned 
in  the  manner  just  indicated ;  and  he  was  asked  to  sit  in  judgment  upon  the 
Assistant  Surgeon :  asked  substantially  to  exercise  the  functions  of  the  juiy  in 
forming  an  opinion  upon  the  credibility  of  the  Assistant  Surgeon's  evidence.  J 
think  that  this  course  was  essentially  an  erroneous  one.  If  the  Assistant  Sur- 
geon had  been  placed  in  the  witness-box,  and  allowed  to  give  his  reasons  for 
the  views  contained  in  his  deposition,  he  might  have  stated  further  facts,  ob- 
iseryed  upon  the  post-mortem,  which  would  strongly  support  the  correctness  of 
his  views,  or  under  further  examination  he  might  himself  have  seen  reason  to 
modify  the  positive  opinion  expressed  \>y  him  before  the  Magistrate ;  and  if 
J)r.  Shaw  had  been  questioned,  assuming  the  facts  to  be  as  stated  by  the  As- 
sistant Surgeon,  this  gentleman  also  might  have  stated  the  reasons  for  his  views. 
If,  as  the  result,  there  was  any  substantial  difference  of  opinion  between  tb^ 
Civil  Surgeon  and  the  Assistant  Surgeon,  the  jury  would  )mve  been  in  a  posi- 
tion' to  judge  for  themselves  which  view  8i|)|>eared  to  them  most  Jikely  to  be 
correct,    fthink  that,  having  regard  to  the  great  materiality  of  the  question  ^ 
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^.the  we^iKm  1313edL.it  is  topossible.to  %^  otherwise  th^n  that^ie  pj;iaoiia:s 
Jbave  been  prejudiced  b|r,tbe  maaner  in  wlucbtbe  medical  evidence  wasdealt  • 
with  byithe  Judge  aud  placed  before  the  jury.    Under  these  citcuji^stancfis,  I 
think  that  this  conviction  n^ust  be  set  aside. 

jl/faave  caTcifaU7>con6idered:the  further  order  which  ought  to  be  passed  in 
this  matter,  and  I  think  that  there  ought  to  be  a  new  trial.  Tbe  prisoners  caU- 
•ed  no  witnesses  to  support  the  case  set  up  by  them ;  and,  ithts  being  so,  I  can- 
•not  ieel  satisfied  diat  their  defence  is  so  extremely  probdble  as* to  make  it  un- 
.^esirable  in  the  interests  of  justice  that  they  should  a  second  time  undergo  (a 
ferial  upon  ithe  serious  charges  preferred  against  them.  Ithink  I  ought  to  point 
out  that  while  >two  of  the  prisoners,  Ram  Charan  and  Kanya,  have  ;been  con- 
victed of  abetting  murder,  ;there  is  nothing  to  be  found  in  the  Judge's  charge 
explanatory  fof  tbetlaw  of  abetment,  and  it  does  net  appear  wlmt  paiticubtf  cdn- 
dnct  on  their  part  was  ^onsidesed  to  amount  to  abetment  :witbin  4he  definition 
wideriS.  lOCricdEtbe  Indian  Penal  Code. 

Re^tricd  prdered. 
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APPELLAira:  CRIMWAL. 

Before  Mr.  JuUicf  MitUr^and  Mr.  Jusiict  Field. 

RONGAI  AND  OTHERS  V.  THE  EMPRESS.^ 

PitMfHc^'^RfiPeal  qf  AGi-^Appeal  ,io  Vigh  Cauri^^ode  cf  Criminal  Procedure,  ASt 
X.  of  iB^^i  s.  j6r^A&  A.  of  1882 f  s.  .408'^Uigh  Couri,  Revisional  ^uri^dic-  ' 
rtion. 

On  the  gth.of  tDeceml^r  <i892,.a  person  was  oonvkted  un4er  as.  457  {and  109  qiXhe 
Indian  Penal  Code,  and  sentenced  to  three  years'  rigoroMs  imprisonment  by  a  Deputy 
^a^istrate  of  Assami  exercising  special  powers  under  s.  36  of  the, old  Code  of  Criminal 
Procedure,  AA  X.  of  1872.  The  new  Code  of  Criminal  Procedure  came  into  force  on  the 
1st  of  January  1S83.  The  prisoner  presented  an  appeal  to  the  High  Court  from  the  con- 
•viction  and  sentence  above-mentioned  on  the  asrd  of  January  1683. 

NM  by  Field,  J.  (Mittbr  ).,  expressing  no  decided  opinion)  that  the  ease  was  go- 
ffomedtby  s..4oB^f  the  new  Code  of  Criminal  Procedure,  and  that  no  appeal  lay  to  the 
.UighConct 

Hfild,'hy  %hfi  Court,  that < the  case  was  a  fit  one  for  the  exercise  of  the  High  Court's 
,Kmi9ionalJudsdiction,and,shouIdbedealt  with  under  the  powers  conferred  on  the  H^h 
.CoD^  b^y  ytrU^e  of  that  jurisdiction. 

In  this.ca3e  the  prijoners  were  charged  by  the  Depnty  Conimissionfir  of 
ABsam  with  ^having  committed  offences  under  s.  457,  ss.  457  and  109,  and  s. 
411  of  the  Indian  Penal  iCode.  The  charges  were  proved  to  the  satisfaction 
^  the  Deputy  Commissioner,  who  sentenced  the  prisoners  to  three  years' r^;or- 
ous  imprisonment  on^the  9th  of  December  1882.  The  Deputy  Commissioner 
»as  invested  with  powers  under  the  provisions  of  s.  36,  A&.  X.  of  1878.  The 
fjisoneJFS  appealed  to  the  High  Court  on  the  23rd  of  January  1883. 

Baboo  Hurry  M&kun  ChuckerbuUy  for  the  appellants. 

The  following  judgments  were  delivered. 

Mjtter,  J.-— Iu  this  case  three  persons^ — Rongai,  Gouri  Khan,  and  Beerai 
-^were  convicted  under  s.  457,  coupled  with  s.  109,  by  an  officer  exercising 
the  special  powers  vested  in  him  under  s.  36,  Aft  X.  of  1872.    They  were  each 

■  Criminal  Appeal  No.  40  of  1883,  against  the  order  of  H,  J,  Peet,  Esq.^  Deputy  Cam- 
missioner  of  Luckin^iHUP,  date^  the  s^h  December  i88;J. 
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of  them  sentenced  to  three  years'  rigorous  imprisonment  on  the  9th  of  Decem- 
•  ber  last.  An  appeal  was  presented  to  this  Court  on  the  23rd  of  January  last, 
and,  on  the  appeal  coming  on  for  hearing  before  a  Division  Bench  of  this  Court 
on  the  same  day,  the  following  order  was  passed :  "The  appeal  is  admitted. 
Send  for  the  record,  and  issue  the  usual  notices."  The  case  being  now  called 
on  before  us  to  be  heard  finally,  a  question  has  arisen — whether  this  Court  is 
competent  to  hear  this  case  as  an  appeal  against  the  conviction  and  sentence 
of  the  lower  Court.  It  appears,  with  reference  to  the  provisions  of  the  old  Code, 
that  the  provisions  of  the  old  Code  and  those  of  the  new  Code  are  not  precisely 
the  same.  Under  the  old  Code,  the  test  which  determined  the  venue  of  appeal 
in  cases  like  the  present  was  whether  the  officer  in  the  lower  Court  exercised 
the  special  powers  mentioned  in  s.  36.  In  this  case,  it  is  clear  that  the  Deputy 
Commissioner,  against  whose  judgment  this  appeal  has  been  preferred,  was 
exercising  the  special  powers  vested  in  him  under  s.  36  of  the  Code  of  1872. 
As  Magistrate  he  could  not  pass  the  sentence  which  was  passed  in  this  case, 
and  it  is  also  apparent  on  the  proceedings  that  he  was  exercising  the  special 
powers  under  that  section.  That  being  so,  it  is  quite  clear  that,  under  the  old 
Code,  the  appeal  lay  to  this  Court,  but  under  the  new  Code  the  right  of  appeal 
to  this  Court  is  restricted  only  to  those  cases  in  which  the  sentence  passed  by 
officers  of  this  description,  viz,,  officers  vested  with  special  powers  under  the 
provisions  of  s.  36,  requires  confirmation  by  a  superior  Court.  Then,  whether 
under  the  old  Code  or  under  the  new  Code,  it  is  quite  clear  that  the  sentence 
which  was  passed  in  this  case  did  not  require  confirmation  by  a  superior  Court. 
That  being  so,  it  is  also  quite  clear  that  if  the  new  Code  applies,  the  appeal 
in  this  case  would  not  lie  to  this  Court.  The  last  section  of  the  new  Code  pro- 
vides that  all  pending  proceedings  would  be  governed  by  it ;  and,  if  the  present 
case  could  be  considered  as  a  case  pending  on  the  ist  of  January  1883,  no 
doubt  the  new  Code  would  have  applied ;  but,  as  already  stated,  the  case  was 
disp)osed  of  in  the  lower  Court  on  the  9th  December  1882.  On  the  other  hand, 
by  8.  2  of  the  new  Code,  Act  X.  of  1872  having  been  repealed,  and  this  appeal 
having  been  preferred  on  the  23rd  of  January,  the  appellants  could  not  claim 
any  right  of  appeal  which  they  had  under  the  old  Code,  as  that  Code  was  not 
in  force  on  that  day.  The  section  which  deals  with  the  right  of  appeal  under 
the  new  Code  is  s.  408,  and  that  section  is  to  the  following  effect :  ''  Any  person 
convicted  on  a  trial  held  by  an  Assistant  Sessions  Judge,  a  District  Magistrate, 
or  other  Magistrate  of  the  first  class,  or  any  person  sentenced  under  s.  349  by  a 
Magistrate  of  the  first  class,  may  appeal  to  the  Court  of  Session.  Provided  that 
"(a)  when  in  any  case  an  Assistant  Sessions  Judge  or  a  District  Magistrate  passes 
any  sentence  which  is  subject  to  the  confirmation  of  the  Court  of  Session,  every 
appeal  in  such  case  shall  lie  to  the  High  Court."  The  section  says  generally 
that  any  person  convicted  on  trial  by  the  officers  above-mentioned  may  appesd 
to  the  Sessions  Judge,  and,  in  certain  cases,  to  the  High  Court.  Therefore,  I 
am  inclined  to  think  that  the  right  of  appeal  in  this  case  would  be  governed  by 
the  provisions  of  the  new  Code.  That  being  so,  the  appellants,  as  a  mattered 
right,  would  not  be  entitled  to  appeal  to  this  Court ;  but  it  seems  to  me  that  it 
is  not  essentially  necessary  in  this  case  to  decide  this  question,  because,  whe- 
ther the  appeal  lies  to  the  Sessions  Judge  or  to  this  Court,  this  seems  to  be  a  fit 
case  for  the  exercise  of  the  revisional  powers  given  to  us  by  the  new  Code.  It 
is,  therefore,  not  necessary  for  me  to  express  a  decided  opinion  on  this  point ; 
but,  treating  the  case  whether  as  an  appeal  or  under  the  revisional  powers  vested 
in  this  Court,  it  seems  to  me  that  the  conviction  of  the  lower  Court  cannot 
stand. 

[His  Lordship,  having,  gone  through  the  evidence,  said] ; — 
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On  the  whole,  I  do  not  think  that  the  evidence  is  sufficient  to  support  the 
conviction  of  the  prisoners.    We  accordingly  set  it  aside,  and  direct  their  im-  - 
mediate  release. 

Field,  J  .-^In  this  case,  the  appellants  were  convicted  on  the  9th  of  December 
last  by  a  Deputy  Commissioner  in  Assam  exercising  the  special  powers  which 
could  be  conferred  lender  s.  36  of  the  Code  of  Criminal  Procedure,  Aft  X. 
of  1 872.    That  the  Deputy  Commissioner  as  District  Magistrate  was  exercising 
these  powers  appears  on  the  face  of  these  proceedings,  and,  with  reference 
to  the  provisions  of  s.  270,  Aft  X.  of  1 872,  it  is  also  clear  that  the  District  Magis- 
trate was  exercising  these  powers,  because  it  appears  from  the  sentence  awarded, 
viz.i  three  years'  rigorous  imprisonment,  that  such  officer  was  exercising  such 
special  powers.  As  District  Magistrate,  the  Deputy  Commissioner  could  only  have 
passed  a  sentence  of  two  years'  rigorous  imprisonment.    This  being  so,  it  is 
clear  that,  under  the  provisions  of  s.  270  just  referred  to,  the  appeal  lay  to  the 
High  Court,  and  not  to  the  Court  of  Session.    But  it  is,  to  my  mind,  clear  that, 
the  present  Code,  Aft  X.  of  1882,  has  altered  the  law.    S.  408  of  the  present 
Cbde  enafts  thus  generally:  "  Any  person  convicted  on  atrial  held  by  an  As- 
sistant Sessions  Judge,  aDistrict  Magistrate,  or  other  Magistrate  of  the  first  class, 
or  any  person  sentenced  under  s.  349  by  a  Magistrate  of  the  first  class,  may 
appeal  to  the  Court  of  Session,  provided  that  when  in  any  case  an  Assistant 
Sessions  Judge  or  aDistrict  Magistrate  passes  any  sentence  which  is  subject  to 
the  confirmation  of  the  Court  of  Session,  every  appeal  in  such  a  case  shall  lie 
to  the  High  Court."    Now,  it  is  clear  to  my  mind  that  the  words  **  District 
Magistrate  "  here  include  a  District  Magistrate  vested  with  special  powers  under 
s.  30  of  the  present  Code.   It  is,  therefore,  clear  that  all  cases  tried  by  a  District 
Magistrate  so  vested  are,  as  a  general  rule,  appealable  to  the  Court  of  Session, 
unless  in  any  particular  case  the  sentence,  being  subjeft  to  the  confirmation 
of  the  Court  of  Session,  is  appealable  to  the  High  Court.    Now,  the  sentence 
passed  in  the  present  case  is  a  sentence  of  three  years  only ;  that  sentence, 
according  to  the  old  law,  and  to  the  new  law,  did  not,  and  does  not,  require 
confirmation,  and,  therefore,  it  is  clear  to  my  mind  that,  under  the  words  of 
the  present  Code,  the  appeal  in  this  case  lay  to  the  Court  of  Session,  because 
the  sentence  passed  was  not  subject  to  the  confirmation  of  the  Court  of  Ses- 
sion.   The  appeal  was  presented  to  the  High  Court  after  the  ist  of  January, 
and  the  question  arises  whether  the  High  Court  has  jurisdiction  to  entertain  the 
appeal  so  presented.    It  appears  to  me  that  the  High  Court,  as  a  Court  of  Ap- 
pellate Jurisdiction,  cannot  entertain  this  case  as  an  appeal.     S.  558  of  the 
present  Code  relates  to  pending  cases.    Now,  this  was  not  a  pending  case,  and, 
therefore,  it  does  not  come  within  the  purview  of  that  section.    Then,  it  is  con- 
tended that  s.  6  of  the  General  Clauses  Aft,  I.  of  1868,  will  apply.  It  appears 
to  me  that  this  appeal  cannot,  within  the  meaning  of  that  section,  be  turned 
a  proceeding  commenced  before  the  repeal  of  Aft  X.  of  1872.  The  proceedings 
on  the  original  trial  terminated  on  the  9th  of  December.    The  proceeding  be- 
fore us  is  an  appeal,  and  no  such  proceeding  was  commenced  before  us  on  the 
I  St  of  Januaiy.    That  being  so,  it  appears  to  me  Uiat  the  case  must  come  un- 
der the  general  language  of  s.  408,  viz,,  that  any  person  convicted  on  a  trial 
held  by  a  District  Magistrate  may  appeal  to  the  Court  of  Session.    That  lang- 
uage is  general;  it  is  in  no  way  restricted  to  persons  convicted  aftertheCode  came 
into  operation,  and  it  is  sufficiently  wide  to  include  the  cases  of  persons  con- 
victed before  the  new  Code  came  into  force.    This  being  so,  I  am  of  opinion 
that  the  appeal  in  the  present  case  ought  to  have  been  made,  not  to  the  High 
Court,  but  to  the  Court  of  Session.     I  am,  however,  quite  of  opinion  with  my 
learned  colleague  that,  having  regard  to  the  distance  of  Assam  from  Calcutta, 
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hflkvmgt0gard<tb  th^  ttlistStkes'tllM  m«f  probiably  bef  cdlflittlttedriip^  srdbiliige  in 
•  the  law,  arid;  morfeOTcr,  hiaving  regard  to  the  facte  of  this  partictoltt  pTosieii^ 
tion,  it  is  a  proper  case  in  which  to  exercise  the  revisional  jurisdiction  o^  thfs^ 
Coiitt<  This  being  so^  I  have  concurred  in  hearing  this'  case  ay  a  c&de^tlikeQ 
up  for  revision.  Astothe  remarits  on  edtennination  <^  thcf  evidence,  s»d  generally' 
on^th^  meritsof  the  case,  which  have  just  beenmadebf  my  learned  cdteagne, 
I  mitireiy'  agree,  attd  I  think  tUat  these  appellante  muM  be  adquitted'  and 
diBOtoged. 

Gonffiction^  setasiHt. 


A^f^EtLAtE  CRIMINAL* 

Bt/bfe  Mr.  fusHce  Sptttf  ait^Hfr.  JMice  Field: 

THE  EMPRESS  n.  BROJOKANTO  ROY  CHOWDHURLi 

Criminal  Procedure  Code  fAa  X.  of  1882),  s.  133 — Nuisance — Erection  of  build- 
ings— unconditional  order. 

Svery  order  madb  undfer  s.  133  of  the  Codb  of  Criminal  Procedore  {^AB,  X.  of  1882) 
mtist  appoint  a  time  within  which,  and  a:  place  where,  the  person  to  whom  it' is  directed 
nlay^  appear  befoic  the  Mk^^strate,  and  move  to  have  the  order  set  aside  or  modified. 

No  unconditional  order  can  b6  made  under  that  section. 

This  was  a  reference  to  the  High  Court  by  the  Sessions  Judge  of:  Backer- 
gunge  to  set  aside  an  order  made  by  the  Deputy  Magistrate  of  Putuakhali. 
The  facts  of  the  case  are  thus  stated  by  the  Sessions  Judge  :  ''  On  the  5th  of 
January  last,  the  Deputy  Magistrate  addressed  to  the  applicant  for  revi^on,  aor 
order  which,  after  reciting  that  last  year  the  official  residence  of  the  sub^divi- 
sional  officers  of  Putuakhali,  with  its  out-offices,  was  destroyed  by  fire,  that  be 
apprehended  a  recurrence  of  such  a  calamity^  and  that  the  propriety  of  direct- 
ing the  applicant  to  remove  his  bazaar  to  a  distance  from  the  sulv-divisional 
officers'  abode  was  under  consideration,  forbad  the  applicant  ( i  ).to  erec^  or 
cause  or  permit  to  be  erected,  within  his  bazar  (he  is  the  proprietor  oi  the 
soil  on  which  stand  the  shops  and  other  buildings  that  constitute,  the  baaKaar)i 
or  within  the  prostitutes'  quarter,  any  thatched  buildings,  or  buildings  con^ 
structed  of  easily  combustible  materials ;  (2)  to  repair  andcauseor  permit4x>ibe 
repaired  within  the  aforesaid  limits  any  such  buildings ;  and  enjoined  him  to 
put  a  stop  to  the  erection  of  such  buildings  which  had  been  undertaken,  with- 
in such  limits  prior  to  the  issue  of  the  Deputy  Magistrate's  order. 

''The  order  served  on  the  applicant  is  annexed  to  the  application  for  r& 
vlsioa«  It  purports  to  have  been  pmmalgiated  under  9.  133;  Crimiwd  Pmoe^^ 
dore^Code;  but,  in  lieu  of  beingf  conditioaal,  pereimptorHy  require  compli^' 
anoe  therewith  in  ten  days,  snd  threatens  the  s^plicant  with  pains  andpend- 
ties-  m,  the  event  of  disrega^  thereof.  It  appoints  no  tune  or  place  fiM?shewin^ 
cause  again^  it,  nor  does  it  intimate  that  the  applicant  will  have 'an  (q>portti^ 
nity  of  moving  a  Ma^i3ti<ate  to  set-  it  aside  or  modify  it. "  The  Sessions  Jtidge 
then  went  on  to  say  that  the  Dq)uty  Magistrate  had  given  an  explanatiMK^ 
hk  proeeedings,  but  that  in'  sodi  explanation  he  had  ^*  overlodtod  the  ontf 
inregnkrity  which  is  fatal  to  the  validity  of  lus:  ordev>.  namely^  its  nneoMll^ 
tienal  cbacacter." 

No  one  appeared  to  argue  the  case. 

1  Criminal  Reference  No.  i5  of  1883,  and  letter  No.  C-36,  from  the  ordec  nfiads  by) 
f,  F,  Bradbury,  Esq,,  Officiating  Sessions  Judge  of  Backergunge,  dated  the  2<fit  Pebniaryr 
16Q3. 
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The  judgment  of  the  Court  (Mitter  and  Field,  JJ.)  was  delivered  by 
MiTTER.  J . — We  agree  with  the  Sessions  Judge  that  the  order  of  the  Deputy 
Magistrate  of  Putuakhali, purporting  to  have  been  passed  under  s.  133,  Criminal 
Procedure  Code,  is  illegal,  and  should  be  set  aside  on  the  ground  that  it  is 
unconditional.  As  required  by  the  section,  it  does  not  appoint  any  time  or 
place  within  which  and  where  the  person  to  whom  it  is  directed  may  appear 
before  the  Deputy  Magistrate  himself,  or  some  other  Magistrate  of  the  first  or 
second  class,  and  move  to  have  the  order  set  aside  or  modified.  We  accord- 
ingly set  aside  the  order  which  the  Sessions  Judge  recommends  to  be  set  aside. 

Order  set  aside. 


isgj. 


The 
Empress 

Brojokanto 
Roy  Chow- 

DHURI, 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Wilson  and  Mr,  Justice  Maclean. 

In  the  MATTER  OF  PEARY  MOHUN  SIRCAR  and  others. 

PEARY  MOHUN  SIRCAR  v.  THE  EMPRESS.^ 

Unlawful  Assembly — Penal  Code  (AH  XLV»  of  1860J,  s.  14J. 

On  the  trial  of  certain  persons  charged  with  being  members  of  an  unlawful  assembly, 
it  vras  proved  that  there  was  a  dispute  oflong  standing  between  the  accused  and  certain 
other  parties  regarding  the  possession  of  certain  land  ;  that  neither  of  the  parties  was  in 
undisturbed  possession  of  the  land ;  that  the  accused  went  to  sow  the  land  with  indigo, 
accompanied  by  a  body  of  men  armed  with  laities ;  that  they  were  prepared  to  use  force, 
if  necessary;  and  that  the  lattialskept  off  the  opposite  party  by  brandishing  their  weapons 
while  the  land  was  sowed. 

Held  that  the  accused  were  rightly  convicted  of  being  members  of  an  unlawful  as- 
sembly under  s.  143  of  the  Penal  Code. 

Sunker  Singh  v.  Burmah  Mahtd^  distinguished. 

In  this  case  the  prisoners  were  convicted  by  the  Joint-Magistrate  of  Raj- 
shahye  of  being  members  of  an  unlawful  assembly,  and  sentenced  to  three 
months'  rigorous  imprisonment  under  s.  143  of  the  Indian  Penal  Code.  The 
psisoners  appealed  to  the  Sessions  Judge  of  Rajshahye,  the  material  portion  of 
whose  judgment  was  as  follows : — 

It  does  not  seem  to  be  seriously  denied  in  this  case  that  the  retainers  of 
Messrs.  Watson  &  Company  went  in  a  large  body  to  sow  down  indigo  on  the 
lands  which  are  referred  to  by  the  witnesses,  and  that  many  of  these  retainers 
were  armed.  This  fact  is  proved  by  the  clearest  evidence ;  and  the  evidence 
of  the  constable,  Permeshwar  Singh,  shews  that  while  the  lattials  were  brand- 
ishing their  latties,  some  fifty  persons  sowed  down  the  lands  in  indigo.  The 
pleader  for  Messrs.  Robert  Watson  &  Company,  relying  upon  the  case  of  Shun-- 
ker  Singh  v.  Burmah  Mahto?  contends  that  the  charge  in  this  case  cannot  be 
sustained,  as  the  intention  of  the  defendants  was  not  to  enforce  a  right,  but  to 
maintain,  undisturbed,  the  subsisting  enjoyment  of  their  rights.  It  seems  to 
me,  however,  that  the  ruling  above  quoted  is  not  applicable  to  the  present  case. 
It  referred  to  the  enjoyment  of  water  actually  flowing,  and  to  the  protection  of 
the  then  subsisting  enjoyment  of  this  right,  under  circumstances  where  there 
was  no  time  to  have  recourse  to  the  police  authorities.  In  the  case  now  under 
appeal,  it  is  clear  that  the  land,  of  which  the  enjoyment  is  claimed,  is  disputed 

>  Criminal  Motion,  No.  32  of  1883,  against  the  order  of  L,  Httre^  Esq.,  Joint  Magis- 
trate oC  Raisbahye,  dated  the  4th  January  1883. 
'     I  W.  R..  Or.,  as. 
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land,  s^nd  w^s  so  in  April  and  May  1882,  as  well  as  Ui  th^  followiog  Npvem- 
-  ber,  when  it  re-appeared  from  the  bed  of  the  Padma  river.'  The  District  Judge 
went  on  to  say  that  he  agreed  with  the  Joint-Magistrate  that  the  evidence  on 
the  record  is  not  suflficient  to  prove  conclusively  that  either  party  was  in  bond  fide 
possession.  It  is  clear,  however,  that  both  parties  claimed  the  right  of  posses- 
sion, and  that  these  claims  arose  as  soon  as  the  disputed  land  re-appeared  from 
the  bed  of  the  river.     It  is  the  forcible  assertion  of  this  claim  on  the  part  of  the 

appellants  which  is  the  subject  of  the  present  charge  against  them From 

a  review  of  the  whole  evidence  I  concur  with  the  Joint-Magistrate  in  the  opi- 
nion that  the  appellants  are  guilty  of  the  offence  of  which  they  have  been  con- 
victed, and  I  accordingly  dismiss  this  appeal. 

The  prisoners  moved  the  High  Court  for  a  rule  to  show  cause  why  the 
conviction  should  not  be  set  aside  as  bad  in  law. 

Mr.  Evans  for  |he  petittoneiis. 

The  judgment  of  the  Court  (Wilson  ai^d  Maclean,  JJ.)  was  delivered  by 

Wilson,  J. — This  was  a  rule  granted  to  show  cause  why  a  conviction  should 
not  be  set  aside  on  the  ground  that,  assuming  the  facts  foand  to  be  correct, 
the  conviction  was  bad  in  law.  We  have  had  the  advantage  of  hearing  the 
arguments  of  the  petitioner's  Counsel,  and  it  appears  to  us  that,  assuming  the 
facts  found  to  be  correct,  the  conviction  is  good  m  law.  The  facts  found  are 
these :  that  there  was  no  one  in  undisputed  possession  of  the  land  in  question, 
but  that  a  dlspi;ite  of  some  considerable  standing  existed  between  the  two  parties 
a3(owho  wasentitled  to  the  land,  and  who  was  in  possession  of  it ;  that  a  number 
of  pfrsons  of  the  petitioner's  party  went4o  sow  the  land,  together  with  a  body 
of  men  armed  with  latties ;  that  they  were  prepared  to  use  force,  if  necessary ; 
and  that  they  stationed  these  laitials  to  keep  off  the  opposite  party,  and  these 
were  brandishing  their  weapons  while  the  land  was  sowed.  That  falls  within 
the  definition  of  the  offence,  because  there  was  an  assembly  for  the  purpose  of 
enforcing  a  right  by  criminal  force,  or  show  of  criminal  force. 

It  was  contended  that  this  case  was  governed  by  the  case  of  Skunktr  Singh 
V.  Burmah  Mahto\^  but,  as  was  pointed  out  by  the  Judge  in  the  Appeal  Court 
in  this  case,  that  case  is  distinguishable.  It  was  decided  on  this  ground,  that 
what  was  done  there  was  an  act  justified  by  the  sections  relating  to  private  de- 
feace,  and  it  was  expressly  pointed  out  that  it  did  not  fall  under  cL  3  of  s.  99 
of  the  Penal  Code.  There  is  no  right  of  private  defence  in  cases  in  which  there 
is  tiine  to  have  recourse  to  the  protection  of  the  public  authorities.  In  this  case 
it  Hj^ars  that  there  was  plenty  of  time  to  have  recourse  to  the  public  antfao- 
rities ;  therefore,  the  law  as  to  private  defence  does  not  apply. 

The  rule  will  be  discharged. 

Rule  discharged. 


»  23  W.  R.,  Cr.,  35. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Prinsip  and  Mr.  Justice  O'Kinealy. 

EMPRESS  V.  ISHAN  CHUNDRA  DE  and  akothkr.i  1883, 

Bengal  Excise  Act  (VIL  of  1878)^  ss.  75,  SS*  ^^»  ^' — ^^^  h^  servant  of  licensed    -  •  '^ 

vendor — Cooly  employed  by  servant — Reference  to  High  Court — Revisional     ^Ct^^Z^j, 
Jurisdiction. 

The  servant  of  a  licensed  vendor  sold  eight  quart  bottles  of  country  spirit,  abd  em- 

gloyed  a  cooly  to  carry  them  as  he  directed.  The  servant  was  convicted  under  s.  00, 
leng.  Act  VII.  of  1878 ;  and  the  cooly  was  convicted  under  s.  61  of  the  same  Act.  It  was 
suggested  that  the  servant  should  have  been  convicted  under  s.  53,  and  that  the  cooly  had 
committed  no  offence. 

Held  that  the  conviction  of  the  cooly  was  illegal,  and  must  be  set  aside. 
Held,  also,  that  the  servant  was  properly  convicted,  and  whether  under  s.  60  or  s. 
53  was  immaterial. 

Queen  v.  Ishan  Chunder  Shaha^  and  Empress  v.  Baney  Madhub  Shaw*  followed. 

The  necessity  for  altering  a  conviction  from  one  section  to  another  for  cognate  of- 
fences, when  the  accused  has  not  been  prejudiced  by  any  such  error,  is  no  sufficient  ground 
for  a  reference  to  the  Court  of  Revision. 

This  was  a  reference  from  the  Sessions  Judge  of  Tipperah  under  s.  438  of 
the  Code  of  Criminal  Procedure.  The  terms  of  the  reference  were  as  follows : — 

Accused  No.  i  has  been  convicted  under  s.  60,  and  accused  No.  2  under 
s.  61  ofBeng.  Act  VII.  of  1878.  The  former  sold  eight  quart  bottles  of  country 
spirit,  and  the  latter  had  them  in  his  possession,  i>.,  carri^  them  as  a  cooly 
by  direction  of  accused  No.  i .    * 

It  is  contended  that  the  conviction  of  both  the  accused  is  illegal,  because 
accused  No.  i  was  not  a  licensed  vendor,  and  accused  No.  2  might  lawfully 
have  had  1 2  quart  bottles  in  his  possession. 

With  regard  to  the  case  of  accused  No.  i,  he  is  not  a  licensed  vendor,  but 
he  is  servant  to  a  licensed  retail  vendor,  and  sold  the  liquor  as  such.  8.  60 
applies  only  to  sale  by  licensed  vendors ;  accused  ought  not,  therefore,  to  have 
been  convicted  under  that  section.  It  may  be  that  he  has  committed  an 
offence  punishable  under  s.  53 ;  and,  if  an  appeal  lay  to  this  Court,  I  might  per- 
haps, under  s.  423  of  the  Criminal  Procedure,  alter  the  finding,  maintaining 
the  sentence ;  but  as  the  case  is  not  appealable,  I  cannot  do  so,  and  I  cannot 
direct  the  lower  Court  to  enquire  into  the  offece  punishable  under  s.  53,  because 
1  could  only  make  such  order  in  case  the  accused  had  been  discharged ;  s.  436. 
Criminal  Procedure.  I  think  I  ought,  therefore,  to  submit  the  case  of  accused 
No.  I  to  the  High  Court  to  be  dealt  with  under  s.  439.  I  am  inclined  to  think 
that  the  proper  course  would  have  been  to  prosecute,  not  him,  but  bis  master, 
aader  s.  60. 

As  to  accused  No.  2  the  conviction  seems  unsustainable.  S.  61  of  the  Ex- 
cise Act  must  be  read  with  s.  15,  in  which  the  quantity  specified  is  li  qdatt 
bottles.  It  is  stated  that  the  Board  of  Revenue  have  made  an  order,  as  they 
are  empowered  under  s.  15,  reducing  the  quantity  to  6  quart  bottles,  bat  my 
attention  has  b^n  directed  to  the  case  of  A'mpress  v.  KolaLalang^in  which  itift 


Criminal  Reference,  No.  49  of  1883,  from  the  order  made  by  R.  Tamers,  Msf.,  Ses- 


sions Judge  of  Tipperah,  dated  the  25th  April  1883. 

«I9:W.  R.Cfr.,34. 

»  I.  U  R.,  8  Ca).  207  ;  10  C.  L.  R.  389. 
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shown  that  persons  who  are  not  licensed  vendors  (and  it  is  admitted  that  accused 
'  No.  2  is  not  one)  do  not  commit  an  offence  by  possessing  a  less  quantity  than  1 2 
quart  bottles,  though  the  quantity  they  possess  may  be  greater  than  that  autho> 
rized  by  the  Board  by  virtue  of  the  power  conferred  on  them  by  s.  1 5.  I  would, 
therefore,  recommend  that  the  conviction  of  accused  No.  2,  ^ho  seems  an  in- 
nocent party,  be  set  aside,  and  the  fine  ordered  to  be  refunded  to  him. 

Np  one  appeared  to  argue  the  case. 

The  judgment  of  the  Court  (Prinskp  and  O'Kinkaly,  JJ.)  was  delivered 

by 

Prinsep,  J. — ^The  second  defendant  must  clearly  be  acquitted  on  the  au- 
thority of  the  judgment  of  this  Court  in  the  case  of  Empress  v.  Kola  Lalang} 
in  which  we  concur. 

The  first  defendant  has,  in  our  opinion,  been  properly  convicted,  whether 
under  s.  60  or  s.  53  is  immaterial — see  Queen  v.  Ishan  Chunder  Shaha,^  Em- 
press V.  Baney  Madhuh  Shaw,^  We  would  further  observe  that,  for  reasons 
stated  by  the  Sessions  Judge  himself,  he  need  not  have  referred  the  case  of  this 
prisoner.  A  necessity,  for  altering  a  conviction  from  one  section  to  another  for 
cognate  offences  when  the  accused  has  not  been  prejudiced  by  any  such  error  is 
no  sufficient  ground  for  a  reference  to  the  Court  of  Revision. 


1883. 
Mttrck  7. 

9Cal.849. 


APPELLATE  CRIMINAL. 
Be/ore  Mr,  Justice  McDonell  and  Mr,  Justice  Tottenham, 

CHUNDI  CHURN  MOOKERJEE  and  others  v,  THE  EMPRESS.* 

Master  and  Servant — Criminal  A£t  of  Servant — NonMability  of  Master — Indian 
Ports  Aa  (XII,  of  1875),  s,  22, 

The  servants  o!  a  contractor,  who  had  engaged  to  discharge  ballast  from  a  ship  Ijring 
in  the  port  of  Calcutta,  threw  the  ballast  into  the  river  within  the  limits  of  the  port,  and 
thus  committed  an  offence  under  s.  22  of  the  Indian  Ports'  A6t  (XII.  of  1875).  It  did 
not  appear  that  the  contractor  had  abetted  the  offence. 

Held  that  he  was  not,  in  the  absence  of  proof  of  abetment,  liable  for  the  a6ts  of  his 
servants. 

Baboo  Umhica  Churn  Bose  for  the  appellant. 

The  Standing  Counsel  (Mr.  Phillips)  and  Mr.  Adkin  for  the  Crown. 

The  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the  Court 
(McDonell  and  Tottenham,  J  J.)  which  was  delivered  by 

McDonell,  J. — ^The  appellant  has  been  convicted  before  the  Chief  Presi- 
dency Magistrate  of  an  offence  against  s.  22  of  Aft  XIL  of  1875,  by  improperly 
discharging  ballast  from  the  ship  Ben  Nevis,  by  the  boats  of  Bishto  Manjhi  and 
Nufur  Manjhi,  by  throwing  it  into  the  river  within  the  Port  of  Calcutta,  and  has 
been  sentenced  to  pay  a  fine  of  Rs.  250.  The  amount  of  the  fine  entitles  the 
accused  to  appeal  to  this  Court. 

In  our  opinion  the  conviction  is  bad  in  law,  for  the  facts  proved  or  ad- 
mitted do  not  establish  any  offence  under  the  Act  against  the  Appellant.    The 

» I.  L.  R.,  8  Cal.  214. 
'  19  W.  R..  Cr.,  34. 
»  I.  L.  R.,  8  Cal.  207 ;  ID  C.  L.  R.  389. 

*  Criminal  Appeal,  No.  155  of  1883,  ajfainst  the  order  of  F,  y.  Marsden,  Esq,,  Chief 
Presidency.  Magistrate  of  Calcutta,  dated  the  21st  February  1883. 
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first  clause  of  s.  22  prohibits  the  casting  of  ballast  or  rubbish  in  the  port  with- 
out lawful  excuse. 

The  next  clause  prescribes  a  penalty  for  whoever,  by  himself  or  another,  so 
casts  or  throws  the  same,  and  for  the  master  of  any  vessel  from  which  the  same 
is  cast  or  thrown.  It  seems  to  us  that  to  warrant  the  conviction  under  this  section 
of  a  person  not  being  master  of  a  vessel  from  which  ballast  is  thrown,  it  must  be 
shown  that  the  accused  person,  if  he  did  not  himself  throw  the  ballast  or  rubbish 
into  the  port,  intentionally  caused  somebody  else  to  commit  that  offence. 

In  this  case  all  that  is  proved  or  admitted  against  the  appellant  is  that  he 
made  an  agreement  to  remove  the  ballast  from  the  ship  Ben  Nevis ;  that  he  en- 
gaged boats  for  that  purpose ;  and  that  the  ballast  was  removed  from  the  ship 
in  those  boats.  The  boatmen,  instead  of  landing  the  ballast  at  the  proper  place, 
threw  it  into  the  river,  within  the  limits  of  the  port.  They  were  arrested,  con- 
victed, and  fined.  Proceedings  were  subsequently  taken  against  the  appellant 
under  the  same  section,  when  the  Magistrate  held  him  ''  liable  for  his  servants' 
act,"  and  accordingly  convicted  and  sentenced  him.  We  cannot  bring  our- 
selves to  accept  this  doctrine  as  admissible  in  dealing  with  a  person  accused  of 
an  offence,  unless  his  liability  for  the  acts  of  another  is  specifically  declared  by 
statute.  The  learned  Standing  Counsel,  who  has  supported  the  conviction,  ad- 
mits that  in  a  criminal  trial  the  doctrine  laid  down  by  the  Magistrate  in  this  case 
would  not  be  applicable,  but  he  endeavours  to  distinguish  this  case  from  a  cri- 
minal matter  by  describing  it  as  ^«^z-criminal,  or  as  one  relating  not  to  an  "of- 
fence," but  to  a  mere  breach  of  rule.  And,  in  such  a  case,  he  submits  that 
knowledge  or  intention  on  the  part  of  the  person  who  is  accused  in  respect  of 
something  done  by  other  persons  is  not  essential. 

We  cannot,  however,  apprehend  the  distinction  so  suggested  as  entitling 
a  Criminal  Court  to  place  a  person  accused  of  what  is  described  as  a  quasi-cxx" 
minal  act  at  a  disadvantage  from  which  one  charged  with  serious  crime  would 
be  protected,  viz,,  being  held  responsible  for  the  acts  of  another  without  any 
proof  of  abetment  or  connivance  on  his  part,  and,  in  the  absence  of  any  statu- 
tory provision,  fixing  him  with  such  responsibility.  We  observe  that  Act  XII. 
of  1875  in  Ch.  VIII.  refers  to  breaches  of  it  as  "offences,"  makes  them  tri- 
able by  a  Magistrate,  and  provides  for  the  enforcement  of  penalties  on  convic- 
tion. The  trial  then  is,  we  apprehend,  a  criminal  trial,  and  the  same  prin- 
ciples will  apply  to  it  as  to  other  criminal  trials. 

If  the  Legislature  had  intended  to  make  persons  in  the  appellant's  position 
criminally  liable  for  acts  done  by  persons  employed  by  them  without  proof  *of 
connivance,  it  would  surely  have  provided  for  this  in  the  Act.  The  very  section 
(22)  and  following  sections  do  enact  that  the  master  of  any  vessel  shall  be  liable 
to  be  punished  for  acts  done  on  board  in  breach  of  the  rules  laid  down,  though 
they  may  possibly  be  done  without  his  knowledge,  or  even  against  his  orders. 
This  specific  creation  of  criminal  liability  as  against  the  master  shows  that  with- 
out it  he  would  not  be  liable  for  an  act  not  done,  or  expressly  permitted  by  him- 
self. 

We  find  nothing  in  the  Act  which  renders  the  appellant  liable  to  punish- 
ment for  the  acts  done  by  others  not  proved  to  have  been  by  his  abetment  or 
connivance.  We,  therefore,  set  aside  the  conviction,  and  direct  that  the  fine, 
if  paid,  be  refunded. 

For  these  reasons  we  set  aside  the  convictions  and  sentences  in  appeals 
Nos.  156  and  157. 

Convictions  set  aside. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Prinsep  and  Mr.  Justice  O'Kinealy, 

i88s.  SHADULLA  HOWLADAR  and  another  v.  THE  EMPRESS.^ 

^^7'        Code  of  Criminal  Procedure  (A^  X,  of  1882),  s,  jog— Trial  by  Assessors — Evt' 
^  ,  -  dence — Summin^r  up  of  Evidence — Delivery  of  opinions  of  Assessors — Sessions 

9Cal.875.  Judge,  Duties  of. 

The  power  of  summing  up  the  evidence  given  bj  s.  309  of  the  new  Code  of  Criminal 
Procedure  (Afl  X.  of  1882)  is  intended  to  be  exercised  in  long  or  intricate  cases,  and  the 
Sessions  Judge  should  confine  himself  to  summing  up  the  evidence,  and.should  not  obtrude 
on  the  assessors  his  opinion  of  the  worthlessness  or  otherwise  of  certain  portions  of  the 
evidence. 

The  Sessions  Judge  should  also  conform  strictly  to  the  words  of  s.  309,  and  require 
each  assessor  to  state  his  opinion  orally. 

The  Sessions  Judge  should  not  utilize  the  services  of  the  pleader  for  the  prosecution 
for  the  purpose  of  recording  his  summing  up  to  the  assessors.  If  he  is  not  capable  of 
recording  the  substance  of  it  himself,  he  should  employ  an  independent  person  for  that 
purpose. 

This  was  an  appeal  from  a  conviction  and  sentence  of  the  Sessions  Judge 
of  Furreedpore.  The  facts  of  the  case  are  sufficiently  set  out  in  the  judgment 
of  the  High  Court. 

Baboo  Gri/'a  Sunker  Mozoomdar  for  the  a|4>ellanU. 

The  Deputy  Legal  Remembranar  (Mr.  Kilby)  for  the  Crown. 

The  judgment  of  the  Court  (Prinsep  and  O'Kinealy,  JJ.)  was  delivered  by 

Prinsep,  J. — After  considering  the  evidence  on  the  record  in  this  cas^  we 
are  of  opinion  that  the  appellants  have  been  rightly  convicted  under  ss.  149  and 
304  of  the  Indian  Penal  Code.  It  is  clear  that  they  were  the  ringleaders  in  a 
premeditated  riot,  with  the  knowledge  and  intention  necessary  to  bring  them 
within  these  sections.  The  mob,  of  which  the  appellants  were  the  ringleaders, 
consisted  of  about  one  hundred  and  twenty-five  men,  said  to  have  been  armed 
with  shields,  spears,  and  clubs.     One  man  was  killed,  and  others  were  injured. 

On  these  facts  we  hold  that  the  appellants  have  been  properly  convicted,  and 
we  also  think  that  the  sentences  passed  on  them  are  not  too  severe.  The  ap- 
peals are,  therefore,  dismissed. 

It  is  necessary,  however,  to  make  9ome  observations  on  the  procedure 
adopted  by  the  Sessions  Judge.  He  has  taken  advantage  of  the  terms  of  s.  309 
of  the  present  Code  to  sum  up  the  evidence  for  the  prosecution  and  defence  to 
the  assessors.  This  provision  has,  for  the  first  time,  been  introduced  into  our 
Code,  and  in  our  opinion  the  object  is  to  enable  the  Sessions  Judge  in  long  or 
intricate  cases  to  place  the  evidence  in  an  intelligible  form,  so  as  to  assist  the 
assessors  in  arriving  at  a  reasonable  conclusion. 

In  the  present  case  we  observe  that  the  Judge  seems  rather  to  have  taken 
an  opportunity  of  expressing  his  opinion  in  emphatic  terms  on  every  single 

matter  put  in  evidence.     He  observes  on  one  point : "  although  yon 

may  utterly  disbelieve  the  witnesses,  as  this  Court  has  done,  with  regard  to  those 
persons  (who  had  been  acquitted),  but  yet  there  is  no  ground  for  disbelieving 
them  with  regard  to  those  nun  who  have  been  named  from  the  beginning  J* 

Now,  it  is  impossible  to  suppose  that  the  assessors  could  have  been  others- 
wise  than  very  much  embarrassed  in  coming  to  an  independent  opinion  of  their 

1  Criminal  Appeal,  No.  184  of  1883,  ac^inst  the  order  of  F.  %  G.  Campbell,  Esq., 
Officiating  Sessions  jtidge  of  Furreedpore,  (&ted  the  12th  March  IW3. 
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own  in  (be  face  of  the  very  decided  opinion  expressed  by  the  Judge-    There 
are  other  passages  in  the  summing  up  which  might  be  quoted  to  a  somewhat  - 
similar  eSed. 

In  the  next  place^  we  observe  that  the  summing  up  has  been  recorded  by 
the  pleader  for  the  prosecution,  and  accepted  by  the  Judge  as  correct.  We 
think  that  such  a  course  should  not  have  been  taken  by  the  Judge,  and  that, 
if  he  was  incapable  himself  of  recording  the  heads  of  the  su^iming  up  to  the 
assessors,  he  should  have  availed  himself  of  the  services  of  some  Court-officer, 
or  directed  it  to  be  done  by  some  independent  person. 

We  next  find  that,  instead  of  taking  the  opinion  of  each  assessor,  as  is  re- 
quired by  law,  the  Judge  has  received  the  opinions  of  all  the  assessors  com* 
btned,  a^  delivered  through  one  of -them,  whom  he  thus  regafds  as  the  foiemaa. 
of  a  jury. 

We  further  ohserve  that  four  other  persons,  who  were  under  trial  along 
with  the  appellants,  were  acquitted  by  the  Sessions  Judge  at  the  termination  of 
the  evidence  for  the  prosecution.  The  grounds  on  which  the  judgment  of  ac- 
quittal was  based  are,  that  the  evidence  of  identification  was  unworthy  of  belief. 

Under  such  circumstances  it  was  the  duty  pf  the  Judge,  before  passing 
judgment,  himself  to  ask  for  and  record  the  opinions  of  the  assessors  on  that 
evidence.  The  Judge,  however,  has  thought  it  unnecessary  to  do  so,  because 
he  considers  that  there  was  "  no  evidence"  against  the  accused,  the  fact  being 
that  there  was  evidence  which  the  Judge  thought  unworthy  of  belief. 

Appeal  dismissed, 

APPELLATE  CRIMINAL, 
Be/ore  Mr.  Justice  Prinsep  and  Mr,  Justice  (yKinealy. 
SHEO  SARAN  TATO  v,  THE  EMPRESS.^ 

Sentence — Penal  Code  (A61  XLV.  of  i860),  s.  ^^ — Previous  Conviction. 

The  object  of  s.  75  of  the  Indian  Penal  Co(ie  is  to  provide  for  an  additional  sentence, ' 
not  a  less  severe  sentence,  on  a  second  conviction.     Recourse  should  not  be  had  to  that 
section  if  the  punishment  for  the  offence  committed  is  itself  sufficient. 

This  was  an  appeal  from  the  following  finding  and  sentence  of  the  Judge 
of  Shahabacl  sitting  with  assessors  on  the  19th  of  March  1883  : — 

"  The  Court,  concurring  with  the  assessors,  finds  that  the  accused  person, 
Sheo  Saran  Tato,  is  guilty  as  charged,  namely,  that  he,  on  or  about  the  i8th 
day  of  February  1883,  at  Arrah,  committed  house-breaking  by  night  with  in- 
tent to  commit  theft,  he  having  previously,  that  is  to  say,  on  the  25th  August 
1874,  been  convicted  of  house-breaking  by  night  in  order  to  the  committing  of 
theft,  such  conviction  not  having  been  set  aside  on  appeal,  and  that  he  thereby 
coounitted  an  offence  under  8.45  7  of  the  Indian  Penal  Code  punishable  under 
ss.  457,  75  of  the  same ;  and,  under  these  sections,  the  Court  directs  that  the 
said  Sheo  Saran  Tato  be  punished  with  rigorous  imprisonment,  which  shall 
extex^  to  four  years  from  this  date." 

No  one  appeared  to  argue  the  case. 

The  judgment  of  the  Court  (Prinsep  and  O'Kinealy,  JJ.)  was  delivered  by 
Prinsep,  J. — ^There  is  no  reason  for  questioning  the  correctness  of  the 

conviction  of  the  appellant,  and  the  sentence  is  not  excessive.    The  appeal  % 

therefore,  rejected. 

>  Criminal  Appeal,  No.  207  of  1883,  aeainst  the  order  of  y.  Tweedie,  Esq.,  Sessions 
•Judge  of  Sbahabad,  dated  the  19th  March  1983. 
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We  think  it  necessary,  however,  to  notice  a  misconception  of  the  object  of 
s.  75,  Penal  Code,  into  which  the  Sessions  Judge  has  fallen.  He  seems  to  think 
that  on  a  second  conviction  of  any  of  the  offences  specified  in  that  section,  he 
is  bound  to  pass  sentence  thereunder,  and  he,  accordingly,  observes  that,  al- 
though for  the  offence  committed  (s.  457),  the  prisoner  would  be  liable  to  im- 
prisonment for  14  years,  he  would,  under  s.  75  of  the  Penal  Code,  by  reasi)n 
of  a  previous  conviction,  be  liable  to  imprisonment  for  only  ten  years.  He 
then  states  that  **  it  is  for  the  prisoner's  advantage,  provided  he  is  prepared 
to  take  his  chance  of  transportation  to  admit  a  previous  conviction."  The  ob- 
ject of  s.  75  is  to  provide  for  an  additional  sentence,  not  for  a  less  severe  sentence 
on  a  second  conviction.  Recourse  should  not  be  had  to  s.  75  if  the  punishment 
for  the  offence  committed  is  itself  sufficient,  and  even  then  the  Code  of  Proce- 
dure requires  that  the  prisoner  should  be  first  convicted  of  that  offence. 

Appeal  dismissed. 


1883. 
May  28. 

9Ca].878. 


APPELLATE  CRIMINAL. 
Be/ore  Mr.  Justice  Prinsep  and  Mr.  Justice  O'Kinealy. 

CHAND  KHAN  v.  THE  EMPRESS.i 

Appeal — Security  for  good  behaviour — Code  of  Criminal  Procedure  (Act  X.  of 

1882) t  ss.  no,  ii8f  1 2 J. 

No  appeal  lies  to  the  High  Court  from  an  order  passed  by  a  District  Magistrate  un- 
der the  provisions  of  s.  123  of  the  Criminal  Procedure  Code,  and,  on  reference  by  the  Ma- 
fistrate,  confirmed  by  the  Sessions  Judge  under  the  same  section,  requiring  a  person  to  be 
etained  in  prison,  until  he  should  provide  security  for  his  good  behaviour. 

In  this  case  a  rule  was  issued  under  s.  1 10  of  the  Criminal  Procedure  Code 
by  the  Officiating  Magistrate  of  Patna,  calling  upon  the  appellant  to  show  cause 
why  he  should  not  be  ordered  to  provide  two  good  and  sufficient  securities  in 
Rs.  50  each,  and  his  own  recognizance  in  Rs.  100,  to  be  of  good  behaviour  for 
three  years.  On  cause  shown  the  rule  was  made  absolute  under  s.  1 18  of  the 
Criminal  Procedure  Code,  but  the  appellant  was  unable  to  provide  the  neces- 
sary security.  The  Magistrate  detained  him  in  prison  pending  the  orders  of 
the  Sessions  Judge.  The  latter  passed  the  following  order :  **  The  respondent 
Chand  Khan,  must  give  his  own  recognizance  of  Rs.  100,  and  find  two  secu- 
rities in  Rs.  50  each  for  three  years,  as  required  by  the  Magistrate,  whose  order 
is  confirmed  under  s.  1 23  of  the  Code  of  Criminal  Procedure.  Failure  to  com- 
ply will  entail  on  the  resp)ondent  rigorous  imprisonment,  not  exceeding  three 
years  until  compliance."     Chand  Khan  appealed  to  the  High  Court. 

No  one  appeared  to  argue  the  case. 

The  judgment  of  the  Court  (Prinsep  and  O'Kinealy,  J  J.)  was  delivered  by 
Prinsbp,  J. — ^We  think  that  no  appeal  lies  in  this  case.  S.  406  provides 
expressly  for  an  appeal  on  behalf  of  a  person  required  by  a  Magistrate,  other 
than  the  District  Magistrate  or  a  Presidency  Magistrate,  to  give  security  for 
good  behaviour,  and  the  law  nowhere  declares  that  any  appeal  shall  lie  in  other 
cases  of  this  class.  The  order,  moreover,  is  not  a  conviction  on  a  trial  held  by 
a  Sessions  Judge  (s.  410),  nor  a  sentence  of  the  District  Magistrate  subject  to 
the  confirmation  of  the  Sessions  Judge  (s.  408a),  and,  therefore,  under  s.  404, 
no  appeal  would  lie. 

Appeal  dismissed, 

1  Criminal  Appeal,  No.  253  of  1883,  against  the  order  of  G.  A.  Grierson,  Esq.,  Offi- 
ciating Magistrate  of  Patna,  dated  the  26th  April  1883. 


Digitized  by 


Google 


[    497    3 

VOLUME  X, 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Prinsep  and  Mr,  Justice  Tottenham, 

In  the  matter  of  the  Petition  of  ANAND  LALL  BERA  and  others*        1883. 
ANAND  LALL  BERA  and  others  v,  THE  EMPRESS  on  the  prose-      a%^.  2. 
cuTioN  OF  AZIM  PEON.i 


Public  Servant — Resistance  to  Public  Servant — Warrant — Return  of  Warrant-^ 

Penal  Code^  s,  18 j, 

A  person  was  convicted  under  s.  183  of  the  Penal  Code  for  offering  resistance  to  the 
attachment  of  property  by  a  public  servant.  The  offence  was  committed  on  the  4th  o£ 
February  1883,  but  the  warrant  under  which  the  public  servant  acted  was  returnable  on 
or  before  the  previous  day.    Held  that  the  conviction  was  bad. 

In  this  case  the  accused  were  found  guilty  by  the  Deputy  Magistrate  of 
Turn  look,  in  that  they  offered  resistance  to  the  taking  of  property  by  the  law- 
ful authority  of  a  public  servant,  and  thereby  committed  an  offence  punishable 
under  s.  183  of  the  Penal  Code.  The  facts  were  that  one  Azim,  a  revenue-peon 
in  the  service  of  Government,  was  charged  with  the  execution  of  a  warrant  un- 
der  the  Public  Demands  Recovery  Act,  1880,  for  the  attachment  of  the  move- 
ables of  one  Tulseeram  Bera.  On  the  4th  of  February  last,  the  peon  proceeded 
to  execute  the  warrant,  and,  while  doing  so,  he  met  with  obstruction  and  resist- 
ance from  the  accused.  The  warrant  under  which  the  peon  acted  was  re- 
turnable on  or  before  the  3rd  of  February. 

The  accused  moved  the  High  Court  to  quash  the  order  of  the  Magistrate. 

Baboo  Jogesh  Chunder  Dey  and  Baboo  Dwarkanath  Mookerjee  for  the 
petitioners. 

The  judgment  of  the  Court  (Prinsep  and  Tottenham,  J  J.)  was  delivered 
by 

Prinsep,  J. — ^The  petitioners  were  convicted  under  s.  183  of  the  Penal  Code 
for  offering  resistance  to  an  attachment  of  the  property  of  one  Tulseeram  Bera, 
which  the  Deputy  Collector  had  ordered  in  execution  of  a  certificate  under  the 
Public  Demands  Recovery  Act  (Beng.  Act  Vll.  of  1880).  The  warrant  under 
which  the  peon  acted  stated  that  the  return  should  be  made  on  or  before  the 
3rd  February. 

The  resistance,  it  has  been  found  in  the  present  case,  was  offered  on  the 
4th  February,  and  it  is  contended  before  us  that,  under  such  circumstances,  no 
lawful  order  was  in  force,  and  consequently  the  prisoner  has  committed  no  of- 
fence. It  appears  to  us  that,  having  regard  to  the  terms  of  the  second  clause 
of  s.  251  of  the  Code  of  Civil  Procedure,  this  objection  is  fatal  to  the  convic- 
tion, and  that  the  conviction,  therefore,  must  be  set  aside,  and  the  fine,  if  paid, 
refunded. 

Conviction  set  aside. 

1  Criminal  Motion,  No.  166  of  1883,  against  the  order  oi  Baboo  U.  C,  BatatyaJ,  Deputy 
Magistrate  of  Tumlook,  dated  the  6th  April  1883. 

I.  L.  R.,  Cal.  63. 


10  Cal.  18. 
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APPELLATE  CRIMINAL. 

Before  Mr,  Jusiice  Prtnsep  and  Mr.  Jmtice  O'Kinealy. 

,883.  GOVINDA  DASS  v,  DULALL  DASS  and  others.^ 

^•4'        Magistrate^  Powers  of— Dismissal  of  Complaint — Discharge  of  acctised^^Code  of 
10  Cal.  67.  Criminal  Procedure  (Act  A.  of  1882) ^  ss,  25J,  2^g, 

A  Magistrate  is  not  competent  to  pass  an  order  of  dismissal  or  discharge  in  conse- 

2uenceof  the  absence  of  the  complainant  in  warrant-cases  not  coming  within  s.  259  of  the 
lode  of  Criminal  Procedure,  except  in  cases  coming  within  the  last  clause  of  s.  253 
of  the  same  Code. 

In  this  case  a  complaint  was  made  before  the  Magistrate  of  Rungpore,  on 
the  13th  of  July  1883,  charging  a  police-constable  with  extortion.  The  hear- 
infi;  of  the  complaint  was  first  fixed  for  the  23rd  Julv,  and  afterwards  postponed 
ttllthe  3rd  of  Augnst.  On  the  latter  day,  neither  the  complainant  nor  his  wit- 
nesses appeared,  and  the  Magistrate  discharged  the  accused  on  that  ground. 
The  caae  was  then  referred  to  the  High  Court  under  s.  438  of  the  Code  of  Cri- 
minal Procedure  by  the  District  Judge  of  Rungpore,  who  was  of  opinion  that 
tfie  course  taken  by  the  Magistrate  was  contrary  to  the  provisions  of  s.  259  of 
the  Code  of  Criminal  Procedure,  the  case  not  being  a  compoundable  one. 

No  one  appeared  to  argue  the  case. 

The  judgment  <rf  the  Court  (Prinsep  and  O'Kinealy,  J  J.)  was  as  follows  :-* 

We  think  that  the  Magistrate  was  not  competent  in  this  case — a  warrant- 
case,  not  compoundable^o  dismiss  it  because  the  complainant  was  absent. 

It  appears  that,  on  the  day  first  fixed  for  the  trial,  the  complainant  attended 
with  his  witnesses,  but,  in  consequence  of  the  inability  of  the  accused,  a  police- 
officer,  to  attend,  it  was  postponed,  the  complainant  and  witnesses  being  bound 
over  to  attend  on  the  day  to  which  the  trial  had  been  postponed.  On  that  day 
the  accused  alone  appeared,  and  the  Magistrate  dismissed  the  case.  Having 
rbgard  to  the  terms  of  s.  259,  we  are  of  opinion  that  in  warrant-cases  not  coming 
within  that  section,  except  under  the  last  clause  of  s.  253,  which  is  not  appli- 
cable, a  Magistrate  is  not  competent  to  pass  an  order  of  dismissal  or  dischaige 
in  consequence  of  the  absence  of  the  complainant.  The  Magistrate  should, 
in  the  case  before  us,  have  admitted  the  accused  to  bail,  and,  as  the  complain- 
ant and  his  witnesses  had  given  recognizances  for  their  appearance,  he  should 
Ikave  enforced  their  attendance. 

The  case  must,  dierefore,  be  tried. 

^  Criminal  Reference,  No.  117  of  1883,  and  letter  No.  41 7S,  from  y.  R.  ffallett.  Esq,, 
Sessions  Judge  of  Rungpore,  dated  the  23rd  August  1883. 
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CRIMINAL  MOTION. 

Before  Mr.  Justice  Miiier  and  Mrs  Justice  Pigot. 

In  thk  matter  op  OBHOY  CHANDRA  MOOKERJEE. 

OBHOY  CHANDRA  MOOKERJEE  v.  MOHAMED  SABIR.^  UK3. 

Possession,  Order  of  Criminal  Court  as  io^'Disfuie  likely  to  causo  Breach  of  the  * 

Peace — Duty  of  Magistrate^^riminal  Procedure  Code  (A3  X.  of  1882)^  s.  14s*         10  OJ.  78. 
It  is  the  duty  of  a  Magistrate,  before  taking  proceedings  tinder  s.  145  of  the  Crimiaal 
Procedure  Code,  to  satisfy  himself  whether  there  is  any  dispute  likely  to  cause  a  brea^eh 
.  of  the  peace,  and  that  the  suggested  apprehension  of  a  breach  of  the  peace  is  not  merely 
colourable,  and  made  to  induce  him  to  deal  with  matters  properly  cognizable  by  the  Civil 
Court. 

Mr.  Bell  for  petitioner. 

Mr.  Gregory  for  opposite  party. 

The  facts  of  this  case  sufficiently  appear  from  the  jndgmmit  delivered  by 

MiTTER,  J. — I  am  of  opinion  that  the  basis  on  which  the  jurisdiction  of 
Criminal  Courts  under  s.  145  of  the  Code  of  Criminal  Procedure  is  founded 
does  not  exist  in  this  case. 

S.  145  says  that,  "whenever  a  Magistrate  is  satisfied  from  a  police-report 
or  other  information  that  a  dispute  likely  to  cause  a  breach  of  the  peace  exists, 
dc,  &c,"  then  a  proceeding  under  this  section  may  be  instituted. 

In  this  case  what  happened  was  this :  A  police-report  was  submitted  to  the 
Magistrate  on  the  8th  November  1 883,  and  in  that  report  the  police-officer  stated 
as  his  opinion  that  there  was  a  dispute  between  the  parties  to  these  proceedings 
relating  to  a  chur,  and  that  in  his  opinion  there  was  a  likenhood  of  a  breadi 
of  the  peace.  This  opinion  was  based  upon  this  ground :  The  police-officer 
says  that,  if  one  of  the  parties  would  attempt  to  collect  rent  forcibly  from  the  ryots, 
there  was  a  likelihood  of  a  breach  of  the  peace.  Upon  that,  both  the  parties 
to  these  proceedings  were  called  upon  to  show  cause  why  they  should  not  be 
bound  down  to  keep  the  peace.  They  appeared  and  asked  the  Magistrate  to 
allow  them  time  to  settle  the  matter  amicably.  For  some  reason  or  other  this 
amicable  settlement  did  not  take  place,  and  they  were  directed  to  enter  into 
recognizances  to  the  amount  of  Rs.  500  each  not  to  commit  a  breach  of  the  peace 
for  four  months. 

Then  on  the  1 5th  Pous  1 289  (corresponding  with  the  29th  December  i88a) 
an  application  was  made  by  Mohamed  Sabir,  the  opposite  party,  alk^ng  that 
the  applicant  before  us,  m'g.,  Obhoy  Chandra  Mookerjee  was  ^ut  to  commit 
acts  of  oppression  upon  his  tenants,  and  in  that  application  Mohamed  Sabir  also 
stated  that  some  of  the  tenants  had  complained  against  1^  servants  of  Obhoy 
Chandra.  On  that  very  day  his  deposition  was  taken,  and  he  confirmed  the 
statements  made  in  his  application.  The  Magistrate,  without  any  further  en- 
quiry as  to  whether  all  these  statements  were  correct  or  not,  oft  the  and  January 
1883,  upon  this  petition,  and  the  deposition  of  Mahomed  SotHi,  (U-dared  the 
proceeding  now  before  os  to  be  instituted. 

It  appears  to  me  that  it  was  the  duty  of  the  Magistrate  to  see  wheAer  there 
was  any  dispiite  Ukely  to  cause  a  breach  of  the  peace  concerning  this  cbur  land 
before  inatiutting  these  proceedings.    He  has  acted  simply  on  the  statement  of 

1  Criminal  Motion,  No.  243  of  1883,  against  the  order  of  Baboo  £>markamtih  Roy, 
Deputy  Magistrate  oi  Bnrn^ml,  datied  the  i6tb  July  t9S$. 
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1883. 


Mohamed  Sabir,  that  is  to  say,  he  has  assumed  jurisdiction  without  really  satis- 

•  fying  himself  as  to  whether  there  was  a  dispute  between  the  parties.     It  may 

be  that  Mohamed  Sabir  was  anxious  to  have  the  question  of  possession  decided 

in  a  cheap  way,  but  it  was  the  duty  of  the  Magistrate,  under  s.  145,  to  satisfy 


MOBAlfBD 

Sabir, 
ioCeI.tS. 


Obhoy 
Chandra 

MooKBRjBB  himself  that  really  there  was  a  dispute  likely  to  cause  a  breach  of  the  peace 
concerning  this  chur  land. 

On  the  whole,  I  am  of  opinion  that  the  foundation  upon  which  the  juris- 
diction of  the  Criminal  Courts  under  s.  145  is  based  was  wanting  in  this  case. 
We,  therefore,  set  aside  the  order,  dated  i6th  July  1883,  and  the  rest  of  the 
proceedings. 

PiGOT,  J. — I  entirely  agree.  I  only  wish  to  add  that  it  $eems  to  me  that 
Magistrates  ought  to  be  very  careful  in  afting  under  s.  145  of  the  Code  of  Cri- 
minal Procedure,  so  as  to  guard  themselves  from  the  danger  of  assuming  juris- 
diction in  cases  not  really  contemplated  by  the  section,  and  where  the  suggested 
apprehension  of  a  breach  of  the  peace  is  little  more  than  colourable,  and  made 
to  induce  the  Magistrates  to  deal  with  matters  properly  cognizable  by  the  Civil 
Courts. 

Order  set  aside. 


1883. 
Sep.  4. 


10  Cal.  85. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Prinsep  and  Mr,  Justice  O'Kinealy, 

EMPRESS  V,  PARAMANANDA  and  others.* 

,  yurisdiciion^Officer  invested  with  special  powers — Ss,  30^  34,  and  2og^  Code  of 
Criminal  Procedure  (A^  X,  of  1882), 

An  ofRcer  invested  with  special  powers  under  s.  34  of  the  Code  o£  Criminal  Proce- 
dure should  rarely,  if  ever,  try  a  case  himself  under  s.  209  of  the  Code  of  Criminal  Pro- 
cedure, where  it  appears  from  some  of  the  evidence  that  the  accused  might  have  been 
charged  with  an  offence  beyond  the  jurisdiction  of  the  Magistrate  to  take  cognixance  dP. 

In  this  case  the  accused  were  charged  with  culpable  homicide  not  amount- 
ing to  murder  before  the  Deputy  Commissioner  of  Sibsagar,  an  oflScer  exer- 
cising the  special  powers  conferred  upon  him  under  s.  34  of  the  Code  of  Cri- 
minal Procedure.  The  accused  were  convicted  and  sentenced  by  the  Deputy 
Commissioner,  but,  when  this  finding  and  sentence  were  submitted  to  the  Dis- 
trict Judge  of  the  Assam  Valley  for  confirmation,  he  considered,  from  some 
portions  of  the  evidence,  that  the  accused  might  properly  have  been  tried  on 
a  charge  of  murder.  He,  therefore,  submitted  the  case  to  the  High  Court,  re- 
commending that  the  conviction  should  be  annulled,  and  that  the  Deputy  Com- 
missioner be  direded  to  commit  the  case  for  trial  to  the  Sessions  Court. 

No  one  appeared  to  argue  the  case. 

The  judgment  of  the  Court  (Prinskp  and  O'Kinealy,  JJ.)  was  as  follows: — 

The  prisoner  has  been  convicted  under  s.  304  of  the  Code  of  Criminal 
Procedure  by  an  officer  invested  with  the  special  powers  described  in  ss.  30, 
34,  of  the  Code  of  Criminal  Procedure. 

The  Sessions  Judge,  to  whom  the  sentence  has  been  submitted  for  confirm- 
ation, has  referred  the  case  to  this  Court  as  a  Court  of  Revision,  to  have  these 

I  Criminal  Reference,  No.  1 18  of  1883,  and  letter  No.  X083,  from  C.  %  Lyall,  Esq,, 
Officiating  Judge  of  the  Assam  Valley  District,  date<|  the  2i»t  August  1883. 
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proceedings  set  aside,  and  the  Deputy  Commissioner  directed  to  commit  the        1883. 
case  for  trial  in  this  Court. 


ElfPRBSS 

V. 

Parama- 


S.  209  empowers  a  Magistrate  holding  an  enquiry  to  try  the  case  himself 
if  he  thinks  that  only  an  offence  within  his  jurisdiction  has  been  committed. 
This  is  the  course  which  we  understand  the  Deputy  Commissioner  has  taken, 
and  we  cannot,  therefore,  hold  that  it  is  not  authorized  by  law,  or  that  he  has  namda, 
aded  without  jurisdiction,  merely  because  there  is  some  evidence  which,  if  be-  >o  Cal.  85. 
lieved,  would  substantiate  the  charge  of  murder,  an  offence  beyond  his  juris- 
diction. At  the  same  time  we  think  that  this  course  should  be  very  rarely,  if 
ever,  taken  by  any  officer  invested  with  special  powers  under  ss.  30,  341  of  the 
Code  of  Criminal  Procedure,  and  that  in  adopting  it  any  such  officer  incurs  a 
very  grave  responsibility.  Looking  to  the  evidence  on  the  record,  especially 
the  medical  evidence,  we  are  not  inclined  to  doubt  the  correctness  of  the  find- 
ing of  the  Deputy  Commissioner,  and,  therefore,  we  are  unable  to  set  aside  the 
proceedings.    The  Sessions  Judge  will,  therefore,  proceed  according  to  law. 


PRIVY  COUNCIL.1 
SURENDRA  NATH  BANERJEE  v.  THE  CHIEF  JUSTICE  and  JUDGES        1883. 

OF  THE  HIGH  COURT  at  FORT  WILLIAM  IN  BENGAL.  Tulns^iS. 

[On  Appeal  from  the  High  Court  at  Fort  William  in  Bengal.]  '"^  ^*'-  ^"^ 

Contempt  of  Court — Publication  of  libel  reflecting  upon  a  yudge  in  his  judicial 
capacity — Offence  not  included  in  Penal  Code — Defamation — Criminal  Pro* 
cedure  Code  (A£i  X,  of  1882)  ^  s,\5 — Power  of  Courts  of  Record  under  Common 
Law — Jurisdiction  of  High  Court  to  punish  summarily. 

The  Hi}3rh  Courts  in  the  Indian  Presidencies  are  superior  Courts  of  Record.  The  of- 
fence of  contempt  of  Court,  and  the  powers  of  the  High  Courts  to  punish  it,  are  the  same 
in  such  Courts  as  in  the  superior  Courts  in  England.  Those  powers,  which  formed  part  of 
the  common  law,  were  conferred  upon  the  Supreme  Courts,  when  they  were  established 
in  the  Presidency  Towns. 

The  Indian  Penal  Code  does  not  provide  against  a  contempt  of  Court  committed  by 
the  publication  of  a  libel  out  of  Court,  when  the  Court  is  not  sitting,  and  neither  in  Ch. 
XXI.  "  Of  Defamation,"  nor  elsewhere,  provides  for  the  punishment  of  a  contempt  of 
Court  committed  by  the  publication  of  a  libel  reflecting  upon  a  Judge  in  his  judicial  capa- 
city, or  in  reference  to  his  conduct  in  the  discharge  of  his  public  duties.  Because  the 
publisher  can  be  punished  for  "  defamation"  under  the  Code,  it  does  not  follow  that  he 
cannot  be  punished  summarily  by  the  High  Court  for  a  contempt  of  Court.  He  can  be 
so  punished  with  fine,  or  imprisonment,  or  both. 

The  provisions  of  s.  5  of  the  Code  of  Criminal  Procedure,  i88a,  relating  to  the 
procedure  under  which  "all  offences  under  the  Indian  Penal  Code,''  and  "all  offences  un- 
der any  other  law,"  are  punished,  do  not  include  a  contempt  of  the  High  Court  commit- 
ted by  the  publication  01  a  libel  out  of  Court,  when  the  Court  is  not  sitting,  although  such 
contempt  may  include  defams^ion.  Such  a  contempt  is  more  than  mere  defamation,  and 
is  of  a  di£Ferent  character. 

The  jurisdiction  of  the  High  Court  to  commit  for  contempt  has  not  been  affected  by 
the  Code  of  Criminal  Procedure,  1882. 

By  the  common  law  every  Court  of  Record  is  the  sole  and  exclusive  judge  of  what 
amounts  to  a  contempt  pf  Court. 

This  was  a  petition  for  special  leave  to  appeal  from  an  order  of  the  High 
Court,  dated  the  5th  May  1883,  whereby  the  petitioner,  who  was  the  editor  and 

«  Present :  Sir  B.  Peacock,  Sir  M.  E.  Smith,  Sir  R.  P.  Collier,  Sir  R,  Couch, 
and  Sir  A.  Hobhouse, 
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i8g3*        proprietor  of  a  )n^ekl7  newspaper  pttblhbed  hot  Cakiitta,  and  called  the  BimgoUt^ 
*^  was  sentenced  to  a  term  of  imprisonment  for  two  months  in  tbe  Presidency  Jail 

SuBBNDHA    for  a  contempt  Of  Court 

Banebjeb  The  alleged  contempt  of  Court  was  contained  in  the  following  article, 

^^  which  appeared  in  the  Bengalee  on  the  28th  April  1883  : — 

The  Chibf  «  jj^g  Judges  of  the  High  Court  have  hitherto  commanded  the  universal 

Justice  and  respect  of  the  community.     Of  course,  they  have  often  erred,  and  have  often 

Judges  op    grievously  failed  in  the  performance  of  their  duties ;  but  their  errors  have  hardly 

THE  High  ever  been  due  to  impulsiveness  or  to  the  neglect  of  the  commonest  considera* 
Court,      tions  of  prudence  or  decency.    We  have  now,  however,  amongst  us  a  Judge, 

10  Cal.  109.  who,  if  he  does  not  actually  recall  to  mind  the  days  of  Jeffreys  and  Scroggs, 
has  certainly  done  enough  within  the  short  time  that  he  has  filled  the  H^ 
Court  Bench  to  show  how  unworthy  he  is  of  his  high  office,  and  how  by  nature 
he  is  unfitted  to  maintain  those  traditions  of  dignity  which  are  inseparable  from 
the  office  of  the  Judge  of  the  highest  Court  in  the  land.  From  time  to  time 
we  have  in  these  columns  adverted  to  the  proceedings  of  Mr.  Justice  Norris, 
but  the  climax  has  now  been  reached,  and  we  venture  to  call  attention  to  the 
facts  as  they  have  been  reported  in  the  columns  of  a  contemporary.  The  Brah- 
tno  Public  Opinion  is  our  authority,  and  the  facts  stated  are  as  follows  : — 

"  '  Mr.  Justice  Norris  is  determined  to  set  the  Hughli  on  fire.  The  last 
aft  of  zubburdusii  on  his  Lordship's  part  was  the  bringing  of  a  Salgram  (a  stone 
idol)  into  Court  for  identification.  There  have  been  very  many  cases  both  in 
the  late  Supreme  Court  and  the  present  High  Court  of  Calcutta  regarding  the 
custody  of  Hindu  idols,  but  the  presiding  deity  of  a  Hindu  household  has  never 
before  this  had  the  honour  of  being  dragged  into  Court.  Our  Calcutta  Daniel 
looked  at  the  idol,  and  said  it  could  not  be  a  100  years  old.  So  Mr.  Justice 
Norris  is  not  only  versed  in  law  and  medicine,  but  is  also  a  connoisseur  of  Hin- 
du idols.  It  is  difficult  to  say  what  he  is  not.  Whether  the  orthodox  Hindus 
of  Calcutta  will  tamely  submit  to  their  family  id. Is  being  dragged  into  Court 
is  a  matter  for  them  to  decide,  but  it  does  seem  to  us  that  some  public  ^eps 
should  be  taken  to  put  a  quietus  to  the  wild  eccentricities  of  this  young  and  raw 
dispenser  of  justice.' " 

On  the  3rd  May  the  petitioner  (together  with  one  Ramcoomar  Dey,  the 
printer  and  publisher  of  the  Bengalee)  was  served  with  a  rule  calling  upon  him 
to  show  cause  on  May  4th  why  he  should  not  be  committed  to  prison,  or  other- 
wise dealt  with  according  to  law,  for  contempt  of  Court,  in  his  having  published 
the  above  article,  containing  contemptuous  and  defamatory  matters  concern- 
ing Mr.  Justice  Norris.  This  rule  was  issued  on  affidavits,  of  which  the  peti- 
tioner obtained  copies  in  the  afternoon  of  the  same  day  (May  3rd). 

In  reply  to  these  affidavits,  the  affidavits  of  Rajncoomar  Dey  and  Sore&» 
dra  Nath  Banerjee  were  produced  in  the  High  Court.  The  affidavit  of  Ram- 
coomar Dey  stated  that  he  had  no  concern  with  any  matter  which  appeared  in 
the  paper,  nor  any  power  to  prevent  any  matter  appearing  therein ;  that  he  was 
imperfectly  acquainted  with  the  English  language,  and  though  able  to  set  up 
works  in  English,  he  did  not  readily  understand  the  sense  and  meaning  of  what 
he  composed  and  setup;  that  he  had  no  knowledge  that  the  article  in  question 
contained  any  contemptuous  or  defamatory  matter;  and  so  far  as  he  had  any  hand 
in  its  publication,  he  expressed  his  regret  that  any  such  matter  should  have 
appeared  in  the  paper  of  which  he  was  printer  and  publisher,  and  submitted 
himself  to  the  favourable  consideration  of  the  Court. 
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Tlie  affidavit  of  SurendraNath  Banerjee  was  as  follows : —  isas* 

"  I,  Surendra  Nath  Banerjee,  of  No.  33,  Neogee  Pookur  East  Lane  in  the  •: -i 

Town  of  Calcutta^  at  present  residing  at  Monirampoor,  in  the  district  of  the  Surbndra 

a4-Pergunnahs,  inhabitant,  solemnly  affirm  and  say  as  follows: —  I^atu 

"  75/. — ^That  on  Thursday,  the  3rd  day  of  May  instant,  1  was  served  with  ^"*J*» 

a  rule  issued  by  this  Hon'ble  Court  in  this  matter  on  the  day  previous,  calling  ''* 

upon  the  abovenamed  Ramcoomar  Dey  as  the  printer  and  publisher,  and  my-  ^^^  Chief 

ielf  as  the  editor  of  the  periodical  work,  the  Bengalee,  to  show  cause  before  Justice  and 

this  Hon'ble  Court  on  Friday,  the  4th  day  of  May  instant,  at  the  sitting  of  the  Juix»s  or 

Court,  why  we  should  not  be  committed,  or  otherwise  dealt  with  according  to  the  High 

law,  for  contempt  of  Court  alleged  to  have  been  committed  by  us  in  having  un-  Court, 

lawfully  published  a  certain  article  in  the  said  periodical  work,  the  Bengalee  10  Cal.  100, 
of  the  28th  day  of  April  last,  containing  certain  contemptuous  and  defamatory 
matters  of  and  concerning  the  Hon'ble  John  Freeman  Norris,  one  of  the  Judges 
of  this  Hon'ble  Court. 

"  2nd, — ^That,  upon  being  served  with  the  said  rule,  I  bespoke  and  there- 
after obtained  office  copies  of  the  grounds  upon  which  the  said  rule  is  based, 
which  grounds  I  have  perused. 

"  3rd, — That  I  admit  that,  as  is  stated  in  the  affidavit  of  Mr.  Henry  Adams 
Adkia,  Officiating  Solicitor  to  the  Government  of  India,  the  abovenamed  Ram- 
coomar Dey  is  the  printer  and  publisher  of  the  said  periodical  work,  the  Bengalee, 
and  I  am  the  proprietor  and  editor  thereof. 

"  ^h, — That  the  said  periodical  work  is  made  up  entirely  under  my  su- 
perintendence, and  that  the  said  Ramcoomar  Dey,  who  is  but  indifferently  ac- 
quainted with  the  English  language,  has  no  authority  over  any  editorial  matter 
jippearing  in  the  said  periodical  work,  and  further  he  could  not,  if  he  wished 
so  to  do,  prevent  any  article  or  paragraph  appearing  therein. 

"5M. — ^That  the  issue  of  the  said  p>eriodical  work  of  the  said  28th  day  of 
April  1883  was  made  u^and  published  entirely  on  my  responsibility ;  and  to 
the  best  of  my  knowledge,  information,  and  belief,  the  said  Ramcoomar  Dey 
did  not  read  anything  contained  therein  in  the  editorial  columns  before  the 
pobHcatton  thereof. 

"  5M.— I  further  say  that,  except  as  an  Hon'ble  and  learned  Judge  of 
this  Hon'ble  Court,  I  have  no  knowledge  whatsoever  of  the  said  Hon'ble  John 
Freeman  Norris,  and  that,  in  writing  and  publishing  what  I  did  in  connection 
with  his  Lordship,  I  aded  entirely  ^^ff<i>^,  and,  as  I  believed,  in  the  interests 
of  the  public  good. 

'*  jih, — ^That  there  appeared  in  the  said  issue  of  the  28th  day  of  April  1883 
two  paragraphs  in  connection  with  the  said  Hon'ble  John  Freeman  Norris,  one 
at  page  194  under  the  heading  of  "News  and  Notes"  of  Tuesday,  the  24th  day 
of  April  1883,  and  the  other  at  page  199,  amongst  the  editorial  notes.  The 
said  two  paragraphs  are  as  follows.  [  Here  followed  the  above  paragraph/  on 
wUcfa  the  role  was  issued,  and  another  paragraph,  relating  to  different  matter, 
tNit  also  reflecting  upon  the  conduct  of  Mr.  Justice  Norris.] 

"  Sih, — ^That  the  Brakmo  Public  Opinion,  referred  to  in  the  said  paragraph, 
is  a  periodical  work  published  in  Calcutta  every  Thursday,  and  is  believed  by 
the  piA>lic,  and  I  believe  it,  to  be  under  the  editorship  of  a  gentleman  practis- 
ing as  an  attorney  of  this  Hon'ble  Court 

^fgth, — ^That  the  matter  of  complaint  made  in  the  said  first  paragraph  ap- 
peared in  the  said  Brakmo  Public  Opinion,  to  the  best{of  my  knowledge,  in- 
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1883.       formation,  and  belief,  in  its  issue  of  Thursday,  the  19th  day  of  April  1883,  and 
■  no  contradiction  thereof,  nor  any  explanation  thereof,  appeared  either  in  the 
suRENDRA    gj^j^  Brahmo  Public  Opinion,  or,  to  the  best  of  my  knowledge,  information,  and 
Nath       belief,  in  any  other  newspaper. 

^  "  10th, — ^That  the  matter  of  complaint  made  in  the  said  second  paragraph 

^       '  appeared  in  the  said  Brahmo  Public  Opinion  in  its  issue  of  the  26th  day  of 

April  1883,  and  no  explanation  or  contradiction  thereof  appeared  in  that  paper, 

jusTicB  AND  Q^  jjj         other  newspaper,  before  the  publication  of  the  said  issue  of  the  said 

Judges  OF    periodical  work. 

Court  "  ^^'^' — ^That  I  honestly  believed  the  statements  in  the  said  Brahmo  Pub- 

-j^     '      lie  Opinion  to  be  true,  and  the  paragraphs  aforesaid,  which  were  both  written 

10      .  109.    ^^  ^^^  ^^^^  g^  written  under  such  belief  and  under  a  sense  of  public  duty 

that  conduct,  such  as  was  imputed  to  the  said  Hon'ble  John  Freeman  Norris, 

should  be  brought  to  the  notice  of  the  public  and  censured. 

"  /^M.— That  from  the  affidavits  of  Mr.  William  Robert  Fink,  the  Assist- 
ant Registrar  and  the  Officiating  Chief  Clerk  of  this  Hon'ble  Court,  and  of 
Baboo  SaneymadhubMookerjee,  one  of  the  Interpreters  of  this  Hon'ble  Court, 
the  truth  of  which  I  entirely  and  unhesitatingly  accept,  I  now  find  that  the  state- 
ments contained  in  the  said  Brahmo  Public  Opinion  relating  to  the  production 
of  the  said  Salgram  in  Court  were  inaccurate  and  misleading,  and  that  the  said 
Hon'ble  John  Freeman  Norris,  instead  of  acting  in  a  zubburdusti  manner  as 
alleged,  acted  under  pressure  from  the  parties,  who  are  both  Hindus,  apparent- 
ly against  his  own  inclination. 

"  ijth, — That  I  have  received  contradictory  statements  with  regard  to  the 
statements  contained  in  the  said  first  paragraph,  some  asserting  that  they  are 
inaccurate  and  misleading,  others  maintaining  the  contrary ;  and  I  have  not  been 
able  to  ascertain  which  of  these  contradictory  statements  represent  the  truth. 

'<  i^h. — I  say  most  emphatically  that,  if  I  had  known,  or  had  any  reason 
to  believe,  that  the  statements  of  the  Brahmo  Public  Opinion  aforesaid  were  in 
any  respect  inaccurate,  1  would  not  have  made  the  observations  I  have,  and  I 
am  truly  sorry  that  I  was  misled  into  making  them,  and  I  withdraw  them  un- 
reservedly ;  but  I  repeat  that  my  observations  were  made  perfectly  bondfide^  and 
without  any  motive  of  any  description  whatsoever  other  than  the  motive  to  pro- 
mote public  good. 

'*  isth. — ^That  the  circumstances  of  British  India  are  such,  that  this  Hon']>lc 
Court  and  the  other  High  Courts  in  the  other  Presidencies  are  looked  upon,  and 
I  believe  justly  looked  upon,  as  the  staunchest,  the  most  upright,  and  the  most 
impartial  upholders  of  the  just  rights  and  privileges  of  all  sections  of  the  com- 
munity, and  any  action  on  the  part  of  any  Hon'ble  and  learned  Judge  of  these 
Hon'ble  Courts  tending  to  show  the  least  disregard  of  such  rights  and  privileges 
is  viewed  with  great  alarm  by  the  community,  and  I  conceive  that  it  is  the  duty 
of  all  journalists  to  maintain  that  no  such  disregard  is  shown. 

**  j6th, — ^That  I  express  my  deep  regret  at  having  unwittingly  endeavoured 
to  cast  an  undeserved  slur  upon  the  said  Hon'ble  John  Freeman  Norris,  and  I 
place  myself  unreservedly  in  the  hands  of  this  Hon'ble  Court,  being  satisfied  that 
the  apology  which  is  hereinbefore  contained  is,  under  the  circumstances,  due 
from  me  to  the  said  Hon'ble  John  Freeman  Norris  and  this  Hon'ble  Court,  and 
I  further  submit  myself  to  the  favourable  and  indulgent  consideration  of  this 
Hon'ble  Court. 

**  /7M. — ^That  I  am  advised  that  this  Hon'ble  Court  has  no  jurisdiction  to 
issue  the  said  rule,  or  to  deal  with  me  or  the  said  Ramcoomar  Dey  summarily ; 
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but  the  question,  I  am  also  advised,  is  one  of  extreme  diflSculty,  and  I  know  it        1883. 
to  be  one  of  great  public  importance,  and  one  which  will  require  much  time  and  — 7" 
attention  to  be  dealt  with  as,  in  my  judgment,  it  should  be  dealt  with.  Surendra 

Nath 
**  i8ih, — ^That  the  said  rule  was  served  upon  me  at  hah-past  eleven  o'clock,     baneriee 
and  I  received  the  said  grounds  at  about  a  quarter  after  2  p.m.,  and  though  my  ^ 

attorney  and  I  have  made  our  best  endeavours  to  secure  the  services  of  Counsel  ^ 

learned  in  the  law  to  appear  for  me  and  argue  the  said  question,  I  have  not  sue-      "^  Chief 
ceeded  in  getting  one  prepared  to  do  so  this  morning,  and  I  humbly  pray  that  Justice  and 
time  may  be  granted  to  me  sufficient  to  enable  me  to  have  the  said  question    J"J><^es  of 
argued ;  and  I  make  this  prayer  entirely  subject  to  the  apology  which  1  have     "^"^  High 
made  and  without  in  any  way  detracting  from  or  weakening  the  same  in  any      Court, 
particular  whatever.'*  loCal.  109- 

On  the  4th  May  the  rule  came  on  for  hearing  before  the  Chief  Justice  and 
four  Judges  of  the  High  Court  (Garth,  C.J.,  Mitter,  J.,  Cunningham,  J., 
McDoNELL,  J.,  and  Norris,  J.). 

Mr.  Bonnerjee  appeared  to  show  cause ;  and,  after  reading  the  portion  of 
the  affidavits  containing  the  apology  for  having  inserted  the  article,  stated  that 
he  was  not  prepared  to  support  the  prayer  for  an  adjournment  contained  in  the 
1 8th  paragraph  of  the  affidavit  of  the  petitioner ;  that,  even  if  that  prayer  were 
granted,  he  would  not  be  in  a  position  to  argue  the  quesition  of  the  jurisdiction  • 
of  the  Court ;  and  that,  if  he  were  in  a  position  to  argue  it,  he  would  not  do  so. 

The  Court  on  the  next  day  (May  5th)  delivered  the  following  judgments  on 
the  matter : — 

Garth,  C.J.  (Cunningham,  McDonell,  and  Norris,  JJ.,  concurring). — 
Baboo  Surendra  Nath  Banerjee,  you  have  been  guilty  of  a  gross  contempt  of  this 
Court  in  publishing  in  the  Bengalee  Newspaper,  of  which  you  are  the  editor,  the 
article  which  is  the  subject  of  this  rule. 

We  understand  from  your  Counsel,  Mr.  Bonnerjee,  that,  whatever  your  ori- 
ginal intention  may  have  been,  you  now  admit  that  you  have  been  guilty  of  such 
contempt ;  and  you  have  submitted  what  professess  to  be  an  apology  to  the  Court 
in  the  affidavit  which  was  read  yesterday  by  your  Counsel. 

You  have  certainly  acted  wisely  in  not  attempting  to  justify  an  act  which 
jou  must  be  well  aware  is  wholly  unjustifiable ;  and  your  Counsel  has  also  exer- 
cised a  wise  discretion  in  not  insisting  upon  a  point  which  we  observe  is  sug- 
gested in  your  affidavit,  that  this  Court  had  no  power  to  institute  these  proceed- 
ings. 

It  is  impossible  that  any  reasonable  man  who  is  acquainted  with  the  real 
truth  of  the  matter  can  read  the  article  in  question  which  you  admit  to  have  been 
composed  and  published  by  yourself,  without  seeing  that  it  is  a  most  scandalous 
and  wholly  indefensible  attack  upon  Mr.  Justice  Norris. 

You  begin  the  article  by  accusing  that  learned  Judge  of  neglecting  in  the 
discharge  of  his  judicial  duties  the  commonest  consideration  of  prudence  and  ' 
decency ;  you  go  on  to  compare  him  with  two  of  the  most  notoriously  unrighteous 
Judges  that  ever  disgraced  the  English  Bench ;  and  you  denounce  him  to  the 
Indian  public  as  utterly  unworthy  of  his  high  office,  and  unfitted  by  nature  to 
maintain  those  traditions  of  dignity  which  are  inseparable  from  the  position  of 
a  High  Court  Judge.  As  a  climax  to  these  accusations,  you  quote  the  following 
passage  from  the  Brahma  Public  Opinion^  reflecting  upon  the  learned  Judge's 
conduct  in  a  particular  cause,  which  was  then,  and  is  now,  pending  in  this  Court: 
*'Mr.  Justice  Norris  is  determined  to  set  the  Hugh  on  fire.     The  last  aft  of 

I.L.R.,Cal.  64. 
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2»33^r^c^//on  his  Lordship's  part  was  the  bringing  of  a  S;ilgran?i  (a  stpi^i^  idol) 
into  Court  for  identification.  There  have  been  very  many  cases  both  in  the 
Supreme  Court  and  the  present  High  Court  of  Calcutta  regarding  thq  pustody 
of  Hindu  idols,  but  the  presiding  deity  of  a  Hindu  household  has  never  before 
this  had  the  honour  of  being  dragged  into  Court.  Our  Calcutta  Daniel  looked 
at  the  idol,  and  said  it  could  not  be  a  hundred  years  old.  So  Mr.  Justice  Norris 
is  not  only  versed  in  law  and  medicine,  but  is  also  a  connoisseur  of  Hindu  idols. 
It  is  difficult  to  say  what  he  is  not.  Whether  the  orthodox  Hindus  of  Calcutta 
will  tamely  submit  to  their  family  idols  being  dragged  into  Court  is  a  matter 
for  them  to  decide,  but  it  does  seem  to  us  that  some  public  steps  should  be  taken 
to  put  a  quietus  to  the  wild  eccentricities  of  this  young  and  raw  dispenser  of 
justice." 

Upon  the  basis  of  that  statement  in  the  Brahmo  Public  Opinion,  without 
informing  yourself  whether  it  was  true  or  false,  and  without  ever  making  en- 
quiry into  the  circumstances  of  the  case,  you  proceed  recklessly  to  comment 
upon  the  conduct  of  the  Judge,  and  to  hold  him  up  to  public  execration  in  the 
following  language : — 

"  What  are  we  to  think  of  a  Judge  who  is  so  ignorant  of  the  people,  and 
so  disrespectful  to  their  most  cherished  convictions,  as  to  drag  into  Court,  and 
then  to  inspect,  an  object  of  worship,  which  only  Brahmins  are  allowed  to  ap- 
proach, after  having  purified  themselves  according  to  the  forms  of  their  reli- 
gion? Will  the  Government  of  India  take  no  notice  of  such  a  proceeding.^ 
The  religious  feelings  of  the  people  have  always  been  an  object  of  tender  care 
with  the  Supreme  Government.  Here,  however,  we  have  a  Judge,  who,  in  tke 
name  of  Justice,  sets  those  feelings  at  defiance,  and  commits  what  amounts  to 
an  ad  of  sacrilege  in  the  estimation  of  pious  Hindus.  We  venture  to  call  the 
attention  of  the  Government  to  the  facts  here  stated,  and  we  have  no  doubt  due 
notice  will  be  taken  of  the  conduct  of  the  Judge." 

Now,  so  far  from  there  being  the  least  foundation  for  this  tissue  of  abjuse,  it 
appears  from  the  afddavits  upon  which  this  rule  was  issued  (which  are  now  ad- 
mitted by  yourself  to  be  perfectly  correct)  that  the  account  given  in  the  Brahmo 
Public  Opinion,  and  your  own  comments  upon  it,  were  wholly  without  founda- 
tion. 

The  truth  of  the  matter  was  this :  In  a  case  which  was  tried  before  the 
learned  Judge,  a  question  arose  as  to  the  identity  of  a  certain  thakoor  or  idol. 
It  was  necessary  for  the  purpose  of  determining  that  question  to  ascertain  whether 
a  particular  thakoor,  which  was  then  in  the  custody  of  one  Bhuttock  Nath  Pundit, 
in  the  Burra  Bazar,  was  the  family  thakoor  of  certain  parties  to  the  suit. 

For  the  purpose  of  determining  that  question,  it  was  suggested  by  the  Coun- 
sel on  both  sides  that  the  thakoor  should  be  brought  into  Court  for  th^  purpose 
of  identification. 

Mr.  Justice  Norris  hesitated  to  take  that  course,  until  he  had  enquired  from 
the  attorneys  on  either  side,  who  were  Hindus,  whether  there  would  be  any  ob- 
jection to  it.  Their  answer  was  that  there  would  be  none.  His  Lordship  then 
further  enquired  from  a  person  named  Gouree  Kant  Burmun,  who  was  in  Coar^ 
and  who  was  an  agent  of  the  plaintiff,  whether  he  saw  any  objection,  and  his 
ahswer  was,  that  the  idol  could  not  be  brought  into  the  Court  itself  on  accoux^ 
of  the  coir-matting  with  which  the  floor  was  covered,  but  that  it  might  be  brought 
without  objection  into  the  corridor. 

The  learned  Judge  then,  in  order  to  satisfy  himself  still  further,  sent  for 
the  Court  Interpreter,  ^^bq  Banimadhub  Mookeijee,  who  is  aji  officer  of  graat 
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experience  tnd  a  bigh-caste  Brahmin,  and  made  the  same  enquiry  of  him.  He        1883. 

asked  whether  the  thakoor  was  a  Salgram,  and,  finding  that  it  was,  made  the — = — ^^ 

same  answer  as  Gouree  Kant,  namely,  that  it  could  not  be  brought  into  Court    StjRiWDfcA 
on  account  of  the  matting,  but  that  it  might  with  perfeft  propriety  be  brought       N^*"* 
into  the  corridor.  BAWmtjiw 

Upon  this  his  Lordship  granted  the  application,  and  a  subpcBna  duces  tecum  ^* 

was  issued  to  Bhuttock  Nath  Pundit  to  produce  the  thakoor  the  same  day,  and,    ^'*"  Cniftr 
in  order  to  ensure  the  orders  of  the  Court  being  properly  carried  out,  it  was  J^^^^  *^^ 
further  ordered  that  the  Interpreter  himself  should  proceed  with  the  officer  to    Jt»«><«»OF 
Bhuttock  Nath  Pundit's  house,  who  was  himself  a  Brahmin,  and  should  see  to     ^hb  Miah 
the  proper  conveyance  of  the  thakoor  to  the  Court.  Coumt, 

We  have  then  the  affidavit  of  Banimadhub  Mookerjee  himself,  who,  after    '^^^'  "^• 
confirming  the  above  facts,  informs  us  that,  in  obedience  to  the  order  of  the 
Court,  the  thakoor  was  duly  conveyed  into  the  corridor  by  himself  and  the  Pundit, 
and  the  learned  Judge,  attended  by  Counsel  on  both  sides  and  the  attorneys, 
left  the  Court,  and  went  into  the  corridor  for  the  purpose  of  inspecting  it. 

It  seems,  therefore,  impossible  for  any  one,  however  strict  his  religious  views 
on  such  subjects  may  be,  to  say  that  Mr.  Justice  Norris  did  not  take  the  utmost 
pains,  in  the  first  place  to  ascertain  whether  the  thakoor  ought  to  be  brought  to 
the  Court  at  all,  and  in  the  next  place  to  provide  that  it  should  be  brought  there 
with  all  due  respect  and  propriety. 

It  may  be  perfectly  true  that  European  Judges,  and  more  especially  Barrister 
Judges,  are  often  imperfectly  acquainted  with  the  religious  views  and  feelings 
of  the  Hindu  community,  and  the  utmost  they  can  do,  when  occasion  arises,  is 
to  consult  those  who  are  best  informed  upon  the  subject,  and  to  be  guided  by 
theb  advice. 

But  we  now  understand  from  your  own  affidavit,  as  well  as  from  your  Counsel, 
Mr.Bonnerjee,  that  you  admit  that  the  learned  Judge  did  everything  in  his  power 
to  ascertain  the  truth  of  the  matter,  and  to  avoid  giving  the  least  offence  to  the 
reltgioiQS  feelhvgs  of  your  countrymen. 

It,  therefore,  only  remaitis  for  us  to  consider  what  punishment  we  ought  to 
inflict  upon  you.  * 

It  is,  indeed,  a  very  lamentable  thing,  and  I  trust  that  your  own  countrymen 
will  also  be  of  that  opinion,  to  find  a  gentleman  of  your  position  and  attainments, 
who  was  once  a  member  of  the  Covenanted  Civil  Service,  and  is  now  an  Hono- 
rary Magistrate  of  this  city,  making  use  of  his  influence  as  a  newspaper  editor 
to  vilify  and  bring  into  public  contempt,  without  any  justification  whatever,  a 
Judge  of  the  High  Court. 

If  the  offence  had  been  committed  by  any  young  inexperienced  man  of  no 
education  or  knowledge  of  the  world,  or  by  a  person  in  the  position  of  Ramcoomar 
Dey,  who  stands  beside  you,  we  might  ascribe  it,  in  some  degree  at  least,  to 
Ignorance  or  want  of  consideration.  But  you  have  had  great  educational  ad- 
vantages. You  know,  or  should  know,  as  well  as  any  one,  the  duties  and  res- 
ponsibilities of  gentlemen  connected  with  the  Press.  You  profess  in  your  aflS- 
davk  to  justify  your  offence  by  putting  forward,  as  the  basis  of  your  false  charges 
agahnst  Mr.  Justice  Norris,  a  statement  in  the  Brahmo  Public  Opinion  which 
you  say  you  believed  to  be  true,  and  upon  which  you  considered  yourself  at  liber- 
ty to  enlarge  and  comment  with  extreme  severity. 

Moreover,,  whilst  you  profess  to  admit  that  your  charges  were  totally  fal06 
whA  untomded,  ami  niiade  without  any  sort  of  enquiry  on  yeur  j^it,  ytyu  sMt 
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maintain  that  you  made  them  "  in  perfect  good  faith,  and  in  the  interests  of  the 
public  good/' 

Furthermore,  you  have  made  mention  in  your  affidavit  of  another  article 
extracted  from  the  Brahmo  Public  Opinion^  which  is  also  apparently  intended 
to  reflect  upon  Mr.  Justice  Norris,  and  the  subject  of  which  has  nothing  to  do 
with  the  present  proceeding.  Your  counsel,  though  invited  to  do  so,  has  wholly 
failed  to  explain  to  the  satisfaction  of  the  Court  why  that  article  was  inserted. 
And  you  must  have  known  perfectly  well  that  the  affidavits  upon  which  the  rule 
was  issued  were  not  directed  to  the  subject  of  that  article. 

These  matters  in  your  affidavit,  so  far  from  extenuating  your  offence,  appear 
to  the  Court  to  be  an  aggravation  of  it. 

The  Judges  are  at  a  loss  to  understand  how  a  libel  so  gross  could  possibly 
have  been  inserted  in  your  paper  "  in  good  faith  ;'  and  they  find  great  difficulty 
in  believing  that  a  gentleman  of  your  education,  and  a  newspaper  editor,  could 
be  so  utterly  ignorant  of  the  law  of  libel  as  to  suppose  that  you  were  at  liberty 
to  publish  these  attacks  upon  the  conduct  and  character  of  a  High  Cdurt  Judge, 
merely  because  you  found  them,  though  in  a  less  virulent  form,  in  another  native 
newspaper. 

The  Court  is  quite  willing  to  make  some  allowance  for  your  affidavit  having 
been  drawn,  as  your  counsel  informed  us  was  the  case,  in  a  hurry  and  without 
consideration.  But  they  cannot  look  upon  it,  for  the  reasons  which  1  have  just 
mentioned,  as  any  extenuation  of  your  offence. 

We  feel  that  it  is  absolutely  necessary  to  vindicate  and  maintain  the  author- 
ity of  the  Court,  and  to  guard  against  the  repetition  of  the  grave  offence  which  you 
have  committed  by  imposing  upon  you  (not  a  fine,  which  in  your  case  would  be 
a  mere  nominal  penalty),  but  such  a  substantial  punishment  as  may  serve  as  a 
wholesome  warning  to  yourself  and  others. 

The  Court's  order  is,  that  you  be  imprisoned  on  the  civil  side  of  the  Presi- 
dency Jail  for  the  space  of  two  months. 

The  majority  of  the  Court  regret  that,  in  determining  the  award  of  punish- 
ment, my  brother  Mitter's  views  should  not  be  in  accordance  with  theirs.  We 
are,  of  course,  fully  aware  of  the  precedents  to  which  that  learned  Judge  refers ; 
but  in  the  first  place,  we  think  the  facts  of  those  cases  are  very  different  from  the 
present,  and  in  the  next  place,  we  find  ample  precedent  in  England  in  cases  of 
gross  libel,  where  a  more  severe  punishment  has  been  awarded. 

We  fail  to  see  why  persons  charged  with  contempt  of  Court  for  libel  in  a 
proceeding  of  this  nature  should  be  subjected  to  a  less  severe  punishment  than 
if  the  proceeding  had  been  by  criminal  information  or  by  the  more  ordinary 
process  at  the  criminal  sessions. 

Had  your  affidavit  disclosed  a  more  honest  and  candid  avowal  of  your  guilt, 
without  making  mention  of  those  matters  which  the  Court  cannot  find  to  have 
been  introduced  for  any  useful  purpose,  or  from  any  proper  motive,  they  might 
have  considered  it  sufficient  for  the  ends  of  justice  to  have  visited  you  with  a 
more  lenient  punishment. 

Ramcoomar  Dey,  you  have  also  been  guilty  of  a  contempt  of  this  Court, 
for  having  been  the  means,  as  the  printer  and  publisher  of  the  Bengalee  news- 
paper, of  circulating  the  article  in  question. 

We  are,  of  course,  by  no  means  prepared  to  say  that,  as  a  rule,  the  printer 
and  publisher  of  a  newspaper  is  not  fully  responsible,  both  civilly  and  criminally, 
for  everything  that  is  inserted  in  that  paper.    But  we  find  in  this  instance,  not 
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only  from  your  own  afiSdavit,  bat  from  that  of  Babu  Snrendra  Nath  Banerjee, 
who  has  very  properly  done  his  best  to  protect  you,  that  you  know  the  English 
language  very  imperfectly,  and  that  you  have  evidently  been  the  mere  instru- 
ment of  the  editor,  under  whose  orders  you  aded. 

We,  therefore,  think  that  you  may  with  propriety  be  discharged. 

MiTTER,  J. — I  concur  in  the  finding  that  both  Ramcoomar  Dey  and  Suren- 
dra  Nath  Banerjee  are  guilty  of  contempt  of  Court.  But  after  giving  my  best 
consideration  to  the  question  of  the  punishment  that  should  be  inflicted,  I  am 
unable  to  agree  in  the  view  of  the  majority  of  the  Court.  There  have  been  in 
this  Court  two  cases  of  a  similar  nature  since  its  establishment.  One  is  In  the 
matter  of  Piffardy  The  other  case  is  not  reported  in  any  authorized  report,  but 
is  well  known  as  Taylers  case.  In  both  these  cases,  at  the  first  hearing,  the 
persons  charged  with  contempt  did  not  admit  their  guilt.  The  matter  was  dis- 
cussed fully,  and  after  the  Court  had  pronounced  its  decision  that  they  were 
guilty,  suitable  apologies  were  made. 

In  the  case  before  us,  the  persons  charged  with  contempt  have  at  once  ad- 
mitted their  guilt,  and  have  expressed  their  deep  regret  at  having  unwittingly 
cast  an  undeserved  slur  upon  a  learned  Judge  of  this  Court. 

In  the  first-mentioned  case.  Sir  Barnes  Peacock,  C.J.,  in  delivering  the 
judgment,  said :  "  Although  the  majority  of  the  Judges  were  of  opinion  that 
both  these  gentlemen,"  1'.  ^.,  the  persons  charged  with  contempt,  **has  afted  in 
contempt  of  Court,  they  did  not  wish  to  visit  the  offence  with  any  punishment. 
The  Court  would  be  content  with  an  apology,  nor  need  the  apology  be  an  ab- 
jeftone,  but  simply  such  as  would  convey  the  expressionof  their  sorrow  at  having 
committed  that  which  the  Court  considered  to  be  contempt.*'  In  accordance 
with  this  expression  of  opinion,  a  suitable  apology  was  made,  and  no  punish- 
ment was  inflicted. 

In  the  other  case,  the  sentence  of  the  Court  was  that  Mr.  Tayler  should 
stand  committed  for  one  month  to  the  civil  side  of  the  Presidency  Jail,  and  that 
he  should  pay  a  fine  of  Rs.  500,  and  that  he  should  be  further  imprisoned  till 
the  fine  was  paid. 

There,  Sir  Barnes  Peacock,  C.J.,  referring  to  an  apology  which  had  been 
published  by  Mr.  Tayler,  before  this  sentence  was  passed,  said : 

"  If  you  think  fit  to  add  to  the  apology  which  you  have  already  published 
(and  it  is  for  you  to  decide  whether  you  can  conscientiously  do  so  or  not),  the 
Court  is  willing  to  mitigate  the  sentence.  If,  after  what  you  have  heard,  you 
state  that,  upon  reflection,  you  find  that  the  charges  which  you  made  against 
Mr.  Justice  Dwarkanath  Mitter  were  unwarranted  and  wholly  without  founda- 
tion, and  that  you  are  sorry  for  having  made  them,  you  may  do  so,  and  you  may 
add,  if  you  wish  it,  either  that  you  did  not  intend  to  cast  any  reflection  upon 
any  of  the  other  Judges,  or  that  the  reflection  cast  was  unfounded ;  and  if  you 
publish  that  apology  in  the  Englishman,  you  may  apply  on  Monday,  the  3rd 
of  May  next,  for  your  discharge  on  payment  of  the  fine." 

This  sentence  was  passed  on  Saturday,  the  24th  April  1869,  and  on  the 
^Tth  April  following,  Mr.  Tayler,  having  made  a  suitable  apology,  was  released, 
the  remaining  term  of  his  imprisonment  having  been  remitted. 

I  have  gone  into  these  details,  because  it  seems  to  me  that,  in  determin- 
ing the  amount  of  punishment  to  be  inflicted  on  Surendra  Nath  Banerjee,  we 
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(Ms,       shoutd  take  these  caaea  as  our  guide.    The  complexion  ol  guilt  in  the  case  of 
Mr.  Tayler  is  certainly  not  of  a  lighter  charat^er  than  that  of  Sarendra  Nath 


SuBWBiu   Baneriee 
Nath 

On  the  question  of  punishment,  therefore,  I  should  have  been  inclined  to 
HANERjBB    j^^jQpj  jjjg  course  which  was  adopted  in  these  cases. 

Thb  CHiBff  From  this  sentence,  Sarendra  Nath  Banerjee  preferred  a  petition  to  Her 

IvaricBAND  ^^^j^sty  in  Council  for  special  leave  to  appeal. 

Jvness  OP  "^he  p^Ltion,  after  setting  out  the  facts,  and  the  articles  complained  of,  and 

TUB  High    referring  to  the  matters  stated  in  his  affidavit  as  above  set  out,  continued  : — 
CouBT»  "  That  your  petitioner,  immediately  on  learning  from  the  affidavits  the  facts 

iQ  Qil.  rog,  therein  stated,  determined  to  express  fully  and  unreservedly  his  sincere  regret 
at  having,  through  ignorance  of  the  said  facts,  written  the  article  in  the  Bengalee, 
and  hi  accordance  with  such  determination,  the  affidavit  filed  by  him  in  answer 
to  the  said  rule,  a  copy  whereof  is  appended  to  the  memorial  hereinafter  referred 
to,  and  hereto  annexed,  after  setting  forth  the  facts  and 'circumstances  stated* 
and  exonerating  Ramcoomar  Dey  from  all  responsibility  for  the  article,  which 
your  petitioner  admitted  was  composed  by  himself,  and  published  on  his  own 
and  sole  responsibility,  stated  that  he  found  from  the  affidavits,  the  truth  of  whidi 
he  entirely  and  unhesitatingly  accepted,  that  the  statements  contained  in  the 
Brahmo  Public  Opinion  were  inaccurate  and  misleading,  and  that  the  said  Mr. 
Justice  Norris,  instead  of  acting  in  a  zubberdusii  (violent)  manner  as  alleged,  had 
acted  under  pressure  from  the  parties  to  the  said  proceeding,  who  were  both 
Hindus,  and  that,  had  he  known,  or  had  he  had  any  reason  to  believe,  that  the 
statements  of  the  Brahmo  Public  Opinion  respecting  the  said  Mr.  Justice  Norris 
were  in  any  respect  inaccurate,  he  would  not  have  made  or  published  the  ob- 
servations respecting  that  learned  Judge  which  he  did,  and  that  he  was  truly 
sorry  he  had  been  misled  into  making  them.  The  petition,  after  setting  forth 
matters  to  show  that  there  had  been  no  waiver  on  his  part  of  the  point  of  juris- 
diction, inasmuch  as  his  Advocate  had  said  what  he  did.  "  not  under  your  peti- 
tioner's instructions,  or  by  his  authority,"  further  stated  that  "  your  petitioner  is 
advised  that,  even  if  there  had  been  any  waiver  by  his  Counsel  of  your  petition- 
er's right  to  question  the  jurisdiction  of  the  High  Court  to  proceed  against  him 
ia  a  summary  way,  as  for  contempt  of  Court,  by  reason  of  his  publication  of  the 
aforesaid  article,  such  waiver  does  not,  nor  can  affect  your  petitioner,  or  confer 
a  jurisdiction  upon  the  said  Court  which  it  did  not  by  law  possess." 

Afier  setting  forth  the  facts  of  the  judgment  and  sestence  up«n  him,  aad 
that  he  was  advised  that  such  sentence  was  p^sed  without  jurisdiction,  he  went 
OB  to  state : — 

"  That  your  petitibner,  upon  being  so  sentenced  and  imprisoned,  prepared 
and  presented  to  His  Excellency  the  Viceroy  a  memorial "  (a  copy  of  which  was 
annexed  to  the  petition),  "  praying  His  Excellency  in  Council  to  forward  tfce 
.  same  to  Your  Most  Gracious  Majesty,  in  order  that  Your  Majesty  might,  if  graci- 
ously pleased  so  to  do,  refer  the  said  memorial  to  the  Judicial  Committee  of  Your 
Majesty's  Privy  Council  under  the  provisions  of  the  3  &  4  Will.  IV.,  c.  41,  a.  4, 
for  hearing  and  consideration,  and  that  Your  Majesty  might  ako  be  graciously 
pleased  to  suspend  the  operation  of  the  sentence  passed  upon  yowr  petitions 
pending  the  hearing  and  consaderati<m  of  the  said  memorial  by  their  Lordshipe 
of  the  Jwiicial  Committee,  should  Your  Majesty  be  pleased  to  refer  the  matter 
of  the  memo^rial  to  them." 

This  memorial  had  (the  petition  stated)  been  forwarded  to  the  Secretary  of 
3tate  for  India  in  Council. 
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Mr.  T.  If,  Cofwie,  Q,C,  (with  whom  was  Mr.  J.  jT.  Woodroffe\  appeared  sukendra 
for  the  petitioner. — The  publication  of  this  article  did  not  tend  directly  to  ob-  Nath 
struct  the  course  of  justice  in  the  determination  of  the  then  pending  suit,  nor  was  g^jm-gg 
it  a  contempt  committed  in  view  of  the  Court.    Although  it  affected  the  adminis- 
tration of  justice  generally,  it  was  not  aimed  at  interference  \vrith  the  decision  in  a  t.' 
suit,  but  was  a  libel  on  a  Judge  in  his  judicial  capacity  in  reference  to  his  conduct  ^"^  Chwf 
at  a  trial.    The  question  of  jurisdiction  might  be  thus  stated :  {a)  whether  in  an  J"^''''^  ^^ 
Indian  Court,  which  was  a  Court  of  Record,  summary  proceedings  for  contempt  J^^J^^^**  ^ 
were  the  authorized  course  in  the  case  of  a  libel,  out  of  Court,  on  a  Judge  in  bis  ^"^  ^'^'^ 
judicial  capacity  in  reference  to  his  conduct  at  a  trial ;  (3)  whether  such  proceed-  Court, 
mgs  were  now  authorized,  regard  being  had  to  the  terms  of  the  Indian  Codes,  10  Cal.  109^ 
z7/>.,  the  Indian  Penal  Code  and  the  Code  of  Criminal  Procedure. 

Whatever  might  have  been  the  powers  of  the  Supreme  Court  to  punish  for 
a  contempt  in  or  out  of  Court,  the  only  legal  mode  in  which  the  High  Court 
could  punish  such  an  act  as  that  of  the  petitioner  was  by  enforcing  an  appro- 
priate section  of  the  Indian  Penal  Code,  upon  proceedings  taken  according  to 
the  Code  of  Criminal  Procedure,  1882.  Viewed  as  a  contempt,  this  act  was  of 
the  class  of  criminal  contempts  which,  as  explained  in  Wellesleys  case}  and 
In  re  Pollard?  were  in  the  nature  of  offences.  That  there  were  provisions,  in 
Chs.  X.  and  XI.  of  the  Indian  Penal  Code,  directed  against  contempts  of  the 
lawful  authority  of  public  servants,  and  against  offences  against  public  justice, 
affected  the  question  whether  the  summary  powers  exercised  at  common  law  for 
the  protection  of  Courts  had  remained  in  force ;  although  innults  and  interrup- 
tions to  a  public  servant  sitting  in  any  stage  of  a  judicial  proceeding,  provided 
for  in  s.  228,  Indian  Penal  Code,  were  restricted  to  such  acts  done  in  Court. 
Other  provisions  of  the  Indian  Penal  Code,  viz,,  those  of  Ch.  XXI.  (Of  De- 
famation), would  meet  this  case  viewed  as  a  libel.  To  these  considerations  must 
be  added  the  apparent  intention  of  the  Code  of  Criminal  Procedure,  1882. 

The  Stat.  13  Geo.  III.,  c.  63,  which  audiorized  tl»  issue  of  the  Letters 
Patent  oi  1774,  in  s.  13  empowered  the  Court,  ol  which  it  authorized  theestab- 
Hsbment,  "  to  do  all  such  things  as  shall  be  found  necessary  for  the  admi- 
nistration of  justice,  and  the  due  execution  of  all  or  any  ok  the  powers  which 
by  the  said  Charter  may  be  granted  and  committed  to  the  said  Court.''  The 
same  section  enacted  that  "  &e  Court  shall,  at  all  times,  be  a  Court  of  Reoord." 
The  Letters  Patent  of  1 774  declared,  in  s.  4*  that ''  the  Chief  Justice  and  Puisne 
Justices  of  the  Supreme  Court  should  have  such  jurisdiction  and  authority  as 
the  Justices  <rf  the  Court  of  King's  Bench  had,  and  might  lawfully  exercise  in 
that  part  of  Great  Britain  called  England  by  the  common  law  thereof."  This 
ocoifevred  the  ordinary  jurisdiction,  which  alike  on  the  Plea,  Equity,  and  Crown 
sides,  a6  well  as  the  Admirahy  and  Ecclesiastical  jurisdictions,  were  separate- 
ly coirfevred.  But  neither  in  the  Statute,  nor  in  the  Charter,  was  there  any  ge- 
»eml  clanae  declaring  the  general  powers  of  the  English  Courts  to  belong  to 
the  Supreme  Court.  [Sir  K.  Cough  observed  that  the  practice  of  issuing  the 
writ  of  haheoi  corpus  hieid  been  referred  to  this  authority.]  The  exercise  of  that 
power  was  within  the  words  to  do  all  such  things  as  mi^t  be  necessary.  And 
it  might  be  noticed  that  Act  X.  of  1882  provided  for  the  issue  of  the  habeas 
corpus-  The  summary  process  for  contempt  could  hardly  b^  put  on  the  same 
gioiind  after  the  le^slation  that  had  taken  place. 

«  2  R.  and  M.  639.  '  L.  R.,  2  P.  C.  106. 
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The  powers  of  the  Supreme  Court  hacT  not  been  quite  co-extensive  with 
those  of  the  superior  Courts  in  England.  The  learned  Counsel  referred  to  the 
issue  of  the  writ  of  Mandamus  from  the  Queen's  Bench  :  also  to  the  judgment 
of  Cockburn,  L.,  CJ.,  in  The  Queen  v.  Le/roy}  who  said  that  the  superior  Courts 
at  Westminster  were  originally  all  divisions  of  the  aula  regia.  There  had  been 
no  office  in  the  Supreme  Court  directly  corresponding  to  that  of  the  Master  of 
the  Crown  Office,  and  it  had  been  doubted  how  far  the  ex-officio  powers  of  the 
Advocate-General  extended  in  obtaining  leave  to  file  criminal  informations. 

He  did  not  allege,  having  regard  to  Macder mo// y.  The  Jus/ices  of  Bri/ish 
Guiana?  and  other  cases,  that  no  Courts  of  Record,  other  than  the  High  Courts 
of  Justice  in  England,  could  exercise  powers  to  commit  for  contempt.  But  if 
these  powers  belonged  to  the  Supreme  Court,  the  question  still  remained  whether 
they  had  been  transmitted  to  the  High  Court.  By  s.  9  of  the  Charter  of  186 1, 
issued  under  the  authority  of  the  Stat.  24  and  25  Vic,  c.  104,  the  High  Court 
was  to  exercise  jurisdiction,  and  every  power  and  authority,  in  any  manner  vested 
in  the  Courts  then  abolished,  with  the  reservation,  important  to  the  argument, 
that  **  this  was  to  be  subject  and  without  prejudice  to  the  legislative  powers  of 
the  Governor-General  in  Council,"  The  legislative  power  had  been  exercised. 
The  Indian  Penal  Code  had  come  into  force  as  Act  XLV.  of  i860,  enacting 
in  s.  2  that  no  person  should  be  liable  to  punishment  for  any  offence  otherwise 
than  under  that  Code  or  ''  under  any  special  or  local  law."  In  both  the  Char- 
ters of  1862  and  of  1865  (in  s.  29  in  the  former,  and  s.  30  of  the  latter),  it  was 
declared  that  all  persons  brought  for  trial  before  the  High  Court  charged  with 
any  offence  for  which  provision  was  made  by  the  Indian  Penal  Code  should  be 
liable  to  punishment  under  such  Code,  and  not  otherwise.  Reference  was  made 
to  Chs.  X.  and  XL  of  the  Indian  Penal  Code  ;  also  to  Ch.  XXI. ;  and  it  was 
argued  that  the  contemplation  of  law,  as  shown  in  the  legislation  referred  to, 
was  that  all  offences  capable  of  being  dealt  with  under  the  Indian  Penal  Code 
should  be  so  dealt  with. 

The  introduction  of  the  Code  of  Criminal  Procedure  within  the  local  limits 
of  the  Original  Jurisdiction  of  the  High  Court  had  followed.  By  Act  X.  of 
1882,  s.  I,  it  extended  to  all  British  India  ;  although,  in  the  absence  of  any 
specific  provision  to  the  contrary,  nothing  therein  contained  was  to  affect  any 
"  special  or  local  law  in  force,"  or  any  "  special  jurisdiction,"  or  "  power  con- 
ferred," by  any  other  law  in  force. 

These  terms  "  special  law"  and  ''  local  law,"  also  used  in  the  Indian  Penal 
Code,  to  which,  for  their  explanation,  the  last  clause  of  s.  4  of  Act  X.  of  1882 
referred,  meant,  the  one,  a  law  applicable  to  a  particular  subject,  and  the  other,  a 
law  applicable  to  a  particular  part  of  British  India.  It  was  further  enacted  in  s.  5 
that  all  offences  under  the  Indian  Penal  Code  should  be  inquired  into  and  tried 
according  to  the  procedure  enacted  in  this  Code,  and  that  all  offences  under 
any  other  law  should  be  inquired  into  and  tried  according  to  the  same  provi^ 
sions ;  but  subjed  to  any  enadment,  for  the  time  being  in  force,  regulating  the 
manner  or  place  of  inquiring  into  or  trying  such  offences.  The  conclusion  was 
that  the  summary  process  for  contempt  was  not  a  special  or  local  law  within  the 
meaning  of  the  above,  nor  in  force  under  any  enadment  regulating  it.  The 
Code  of  Crimmal  Procedure  was,  therefore,  applicable  to  this  offence,  not  beings 
excluded  by  its  own  provisions. 

To  this  might  be  added  an  argument  derived  from  s.  480  of  Ad  X.  of  1 882, 
which  enaded  that,  when  certain  offences  within  s.  175,  178,  179,  180,  or  s* 
228  of  the  Indian  Penal  Code  had  been  committed  in  the  view  of  a  Court,  it 


*  L.  R.,  8  Q.  B.  134. 


'  5  Moore's  P.  C.  N.  S.  466. 
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might  cause  tlie  offender  to  be  detained  in  custody  and  punished  with  fine,  if-        isSj. 
self  taking  cognizance  of  the  offence.    Part  of  the  reasoning  of  the  judgment 


in  The  Queen  v.  Le/roy^  was  that,  because  special  provision  had  been  made  in  S^'**^'***^^ 

the  Statute  9  and  10  Vic,  c.95,  enabling  County  Courts  to  punish  summarily  con-  Nath 

tempts  committed  in  their  view,  it  was,  therefore,  not  the  intention  of  the  Legis-  Bani^rx^ 

lature  that  such  Courts  should  possess  the  general  powers  exercised  by  the  v. 

superior  Courts  to  punish  contempts  committed  out  of  their  view.    By  analogy  Ttift  CHttp 

the  giving  express  power  in  s.  480  to  punish  in  a  certain  class  of  contempts  ex-  Jusrrct  an0 

eluded  the  inference  that  the  Legislature  intended  that  other  powers  of  a  similar  j(n)GBs  o* 

sort  should  remain.  j^^^  ^^^^ 

The  general  result  was  that  the  provisions  in  the  Indian  Penal  Code  and      €buttt« 
the  Code  of  Criminal  Procedure,  1882,  effedied  this;  that  an  ad,  such  as  that  loCaf.  109. 
of  the  petitioner,  in  the  nature  of  a  libel  on  a  judge  in  his  judicial  office,  and  im 
reference  to  his  mode  of  conducting  a  trial,  was  remitted  to  the  general  head 
of  defamation  to  be  punished  under  Ch.  XXI.  of  the  Indian  Penal  Code. 

[Sir  B.  Peacock  referred  to  Lord  Hardwicke's  division  of  contempts  In 
his  judgment  in  The  Champion,^} 

Mr.  Cowte,  Q.C,  said  that  his  contention  was  that,  unless  the  libel  had  a 
dired  tendency  to  interfere  with  the  course  of  justice  in  a  pending  case,  the* 
proper  mode  of  proceeding  was  not  to  deal  with  it  as  a  contempt  What  con- 
stituted contempt  was  fully  explained  in  the  judgment  of  the  Irish  M.  R.  in 
Bt'rch  v.  Walsh  A  Reference  was  also  made  to  In  re  Pollard;^  In  re  Ramsay  ;^ 
R.  v.  Creevey;^  McDermottv,  The  Justices  of  British  Guiana  ;1  Smith  v.  Tki 
Justices  of  Sierra  Leone  ;  ®  Rainy  v.  The  Justices  of  Sierra  Leone?  Reference 
was  made  to  the  opinion  expressed  in  Morgan  v.  Leech^^  in  regard  to  the  re-, 
servations  contained  in  the  Statute  3  and  4  Will.  IV.,  c.  4,  as  covering  a  gfant 
of  leave  to  appeal  in  the  case  of  matters  not  strictly  an  appealable  grievance. 
Also  to  In  re  Skinner}^  in  which  it  had  been  held  that  leave  to  appeal  under 
the  general  powers  of  s.  4  of  that  Statute  might  be  granted,  although  the  alleged 
grievance  might  not  be  appealable  under  the  Letters  Patent  of  the  High  Court, 
Also  in  connection  with  this,  In  re  Ramsay^  was  referred  to. 

On  a  subsequent  day,  July  i8th,  their  Lordships' judgment  was  delivered 
by 

Sir  B.  Peacock.  —  The  onle  question  to  be  determined  is,  whether  the 
High  Court  had  jurisdiction  to  commit  the  petitioner  for  a  contempt  of  Court 
in  publishing  the  libel  set  out  in  the  petition. 

Their  Lordships  took  time  to  consider,  in  order  that  they  might  carefully 
examine  the  provisions  of  the  Code  of  Criminal  Procedure,  i88a,  which  came 
into  force  in  January  1883.  Having  done  so,  they  are  clearly  of  opinion  that, 
notwithstanding  that  Code,  the  High  Court  had  jurisdiction. 

The  Penal  Code  for  British  India  was  referred  to  by  the  learned  Counsel 
for  the  petitioner,  and  in  particular  Ch.  XL,  s.  228,  and  Ch.  XXL,  "Of 
Defamation."  But  that  Code  merely  defines  the  several  offences  thereby 
created,  and  provides  the  punishments  to  which  offenders  are  to  be  liable.  L, 
does  not  at  all  affect  the  procedure  by  which  offenders  are  to  be  brought  to 

»  U  R.,  8  Q.  a  134.  «  I  M.  and  S.  373. 

2  2  Atkyn's  Rep.  4fia,  ?  5  Moore's  P.  C.  C,  N.  S.,  466* 

*  ID  Ir.  Eq.  Rep.  (1847-48)  93-  *  3  Moore's  P.  C.  C.  361. 

*  L.  R.,  2  P.  C.  106.  •  8  Moore's  P.  C.  C.  47. 

*  L.  R.,  3  P.  C.  437.  »<>  3  Moore's  P.  C.  C.  36S. 

»»L.R.,3P.C.4S«. 
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1883-        punishment    It  is  only  by  the  Code  of  Criminal  Procedure,  read  in  conjunc- 
•  tion  with  the  Penal  Code,  that  the  jurisdiction  of  the  High  Court  to  commit  for 


SuRENDRA    contempt  was,  if  at  all,  affected. 

^^"  S.  228  of  the  Penal  Code,  which  was  referred  to  in  the  argument,  does  not 

ANBRjBB    g^ppiy  tQ  jijg  present  case ;  it  relates  merely  to  insult  or  interruption  to  a  public 

^'  servant  while  sitting  in  a  stage  of  judicial  proceedings.     It  does  not  provide 

The  Chibf  against  a  contempt  of  Court  committed  by  the  publication  of  a  libel  out  of  Court 

Justice  and  ^1^^^  ^^  Qq^^  jg  ^^^  sitting. 

Judges  of  ^j^^  ^^  ^^^  ^  ,,  q^  Defamation,"  does  not  define  "  contempt  of  Court,*; 

THE  iGH  ^j.  jjjj^j,^  ^jjj^  provision  for  the  punishment  of  a  contempt  of  Court  by  the 
CouRT>  publication  of  a  libel  reflecting  upon  a  Judge  in  his  judicial  capacity,  or  in 
10  CaL  io9»  reference  to  his  conduct  in  the  discharge  of  his  public  duties.  The  offence, 
as  a  case  of  defamation,  might  doubtless  have  been  punished  under  that  chap- 
ter with  simple  imprisonment  not  exceeding  two  years,  or  with  fine,  or  with 
both.  If  the  procedure  of  the  Criminal  Procedure  Code  had  been  adopted, 
and  the  petitioner  had  been  convicted  of  simple  defamation  under  Ch.  XXI. 
of  the  Penal  Code,  and,  after  his  apology,  had  been  sentenced  by  the  Court 
to  two  months'  imprisonment,  there  would  have  been  no  pretence  for  an  applica- 
tion for  special  leave  to  appeal  against  the  conviction*. 

But  it  is  not  because  the  publisher  might  have  been  punished  for  defama- 
tion that  he  could  not  be  punished  summarily  as  for  a  contempt  of  Court. 

Lord  Hardwicke,  in  the  case  of  The  Champion}  says :  "To  be  sure,  Mr. 
Solicitor-General  has  put  it  upon  the  right  footing  that,  notwithstanding  this 
should  be  a  libel,  yet,  unless  it  is  a  contempt  of  Court,  I  have  no  cognizance 
of  it ;  for  whether  it  is  a  libel  against  public  or  private  persons,  the  only  method 
is  to  proceed  at  law." 

The  libel  in  the  present  case  was  clearly  a  contempt  of  Court.  It  is  con* 
tended,  however,  on  the  part  of  the  petitioner  that,  by  reason  of  the  Code  of 
Criminal  Procedure,  1882,  the  Court  could  not  deal  with  it  as  a  contempt  of 
Court,  or  punish  the  offender  by  commitment  in  a  summary  manner. 

Several  sections  of  that  Code  were  referred  to. 

S.  198  enacts,  amongst  other  things,  that  no  Court  shall  take  cognizance 
of  an  offence  under  Ch.  XXI.  of  the  Indian  Penal  Code,  i.e,,  the  chapter 
"  Of  Defamation,"  except  upon  a  complaint  made  by  some  person  aggrieved 
by  such  offence. 

Complaint  is  defined  in  s.  ^a  to  mean  ''  the  allegation  made  orally  or  in 
writing  to  a  Magistrate  with  a  view  to  his  taking  action,"  &c. 

S.  195  enacts  that  "  no  Court  shall  take  cognizance  of  an  offence  under 
s.  228  of  the  Indian  Penal  Code"  (/>.,  the  offering  insult  to  a  public  servant 
whilst  sitting  in  any  stage  of  a  judicial  proceeding),  "  when  such  offence  is 
committed  in,  or  in  relation  to,  any  proceeding  in  any  Court,  except  with  the 
previous  sanction,  or  on  the  complaint  of,  such  Court,  or  of  some  other  Court 
to  which  it  is  subordinate." 

It  is  scarcely  possible  to  suppose  that  the  procedure  above  pointed  out  was 
intended  to  apply  to  the  case  of  an  insult  to,  or  a  libel  upon,  the  High  Court, 
or  a  libel  upon  one  of  the  Judges  thereof,  imputing  corruption  or  misconduct 
or  incapacity  in  the  discharge  of  his  public  duties,  or  a  libel  such  as  that  set 
out  in  the  petition. 

• • — — ■       ■ .  _____..._-^— ^_— _— . 
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S.  480  and  the  two  following  sections  of  the  Code  of  Criminal  Procedure 
were  referred  to  in  the  argument  in  support  of  the  petition,  but  they  do  not  apply 
to  a  case  of  libel  or  defamation  out  of  Court  whilst  the  Court  is  not  sitting,  and 
have  no  direct  bearing  on  the  present  case. 

S.  5  was  also  referred  to,  and  it  was  contended  on  the  part  of  the  peti- 
tioner that,  according  to  the  provisions  of  that  section,  the  procedure  provided 
by  the  Code  of  1882  was  the  only  one  which  could  be  adopted. 

That  section  is  in  the  words  following  : — 

"  All  offences  under  the  Indian  Penal  Code  shall  be  inquired  into  and  tried 
according  to  the  provisions  hereinafter  contained ;  and  all  offences  under  any 
other  law  shall  be  inquired  into  and  tried  according  to  the  same  provisions, 
but  subject  to  any  enactment  for  the  time  being  in  force  regulating  the  manner 
or  place  of  inquiring  into  or  trying  such  offences." 

Their  Lordships  are  of  opinion  that  a  contempt  of  the  High  Court  by  a 
libel,  such  as  the  present,  published  out  of  Court  when  the  Court  is  not  sitting, 
is  not  included  in  the  words  "  offences  under  the  Indian  Penal  Code,"  although 
the  contempt  may  include  defamation.  Such  an  offence  is  something  more 
than  mere  defamation,  and  is  of  a  different  character.  It  is  an  offence  which  by 
the  common  law  of  England  is  punishable  by  the  High  Court  in  a  summary 
manner  by  fine  or  imprisonment,  or  both.  That  part  of  the  common  law  of 
England  was  introduced  into  the  Presidency-towns  when  the  late  Supreme 
Courts  were  respectively  established  by  the  Charters  of  Justice.  The  High 
Courts  in  the  Presidencies  are  Superior  Courts  of  Record,  and  the  offence  of 
contempt,  and  the  powers  of  the  High  Court  for  punishing  it,  are  the  same  there 
as  in  this  country,  not  by  virtue  of  the  Penal  Code  for  British  India  and  the 
Code  of  Criminal  Procedure,  1882,  but  by  virtue  of  the  common  law  of 
England  (5  Moore's  P.  C.  C,  N.  S.,  497). 

The  words  "  all  offences  under  any  other  law"  in  s.  5  cannot  be  intended 
to  include  a  contempt  like  the  present,  for  which  no  provision  is  made  by  the 
Code.  It  is  unnecessary,  therefore,  to  consider  what  is  the  true  construction  of 
the  words,  "  any  special  jurisdiction  or  power  conferred  by  any  other  law  now  in 
force,"  in  s.  i . 

Their  Lordships  having  decided  that  the  libel  was  a  contempt  of  Cburt,  and 
that  the  High  Court  had  jurisdiction  to  commit  the  petitioner  for  a  period  of 
two  months,  the  case  is  not  a  proper  one  for  an  appeal  to  Her  Majesty. 

In  the  case  of  Rainy  v.  The  Justices  0/ Sierra  Leone}  upon  an  application 
for  leave  to  appeal  to  enable  the  petitioner  to  get  rid  of  certain  fines  imposed 
upon  him  by  the  Court  of  Sierra  Leone  for  contempts  of  Court,  it  was  said :  "  It 
is  the  opinion,  not  only  of  the  members  of  the  Committee  who  heard  the  petition, 
but  also  of  the  other  members  who  usually  attend  here,  to  whom  the  petition  has 
been  submitted,  and  we  have  had  the  benefit  of  their  judgment  as  well  as  pur 
own,  that  we  cannot  interfere  with  such  a  subject.  In  this  country  every  Court 
of  record  is  the  sole  and  exclusive  judge  of  what  amounts  to  a  contempt  of  Court." 
That  case  was  referred  to  as  an  authority  by  the  Judicial  Committee  in  the  case 
of  McDermott  v.  The  Justices  of  British  Guiana? 

In  the  latter  case  an  application  was  made  ex  parte  for  leave  to  appeal  from 
an  order  of  the  Supreme  Court  of  Civil  Justice  in  British  Guiana,  by  which  the 
petitioner  was,  for  a  contempt  of  Court  in  publishing  certain  libels  commenting 
on  the  administration  of  justice,  and  upon  one  of  the  Judges  of  the  Court,  com- 
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mitted  to  jail  for  a  period  of  six  months,  or  until  further  orders.  (See  S.C.,  p. 
490,  and  4  Moore's  F.  C.  C,  N.  S.,  iio>  laoO  Leave  to  appeal  was  grained 
without  prejudice  to  the  question  of  the  comp^ency  of  Her  Majesty  in  Coun- 
cil to  entertain  an  appeal  from  an  order  of  a  Court  of  record  inflicting  punish-* 
ment  by  fine,  or  imprisonment  for  a  contempt  of  Court,  which  question  was  to 
be  open  to  argument  on  the  hearing  of  the  appeal.  The  case  came  on  for 
argument,  and  it  was  contended  by  the  Solicitor-General  that  the  leave  to  ap- 
peal ought  not  to  have  been  granted,  as  a  Court  of  Record  is  the  sole  judge  of 
what  constitutes  a  contempt.  He  stated,  however,  that  he  was  prepared  to  sup- 
port the  order  upon  the  merits,  but  he  was  not  called  upon  to  do  so. 

In  delivering  the  opinion  of  the  Judicial  Committee,  Lord  Chelmsford, 
after  stating  that  the  leave  to  appeal  was  conditionally  granted,  said  the  re- 
spondents might  have  come  in  to  discharge  the  order  upon  the  very  ground 
which  had  been  taken,  namely,  that  there  could  be  no  appeal  against  an  order 
of  a  Court  of  Record  committing  a  person  for  contempt,  and  that,  in  order  to 
support  the  propriety  of  the  leave  to  appeal,  the  appellant  must  show  cither 
that  the  Court  was  not  a  Court  of  Record,  or  that,  if  it  was  a  Court  of  Record, 
yet  that  there  was  something  in  the  order  committing  the  appellant  which  ren- 
dered it  improper,  and  therefore  the  subjeft  of  appeal.  Then,  after  deciding 
that  the  Court  at  Sierra  Leone  was  a  Court  of  Record,  his  Lordship  says  (498): 
**  Not  a  single  case  is  to  be  found,  where  there  has  been  a  committal  by  one 
of  the  colonial  Courts  for  contempt,  where  it  appeared  clearly  upon  the  face  of 
the  order  that  the  party  had  committed  a  contempt,  that  he  had  been  duly  sum- 
moned, and  that  the  punishment  awarded  for  the  contempt  was  an  appropriate 
one,  in  which  this  Committee  has  ever  entertained  an  appeal  against  an  order 
of  this  description."  Again,  after  referring  to  the  authorities,  and  amongst 
others  to  Rainy* s  case^  his  Lordship  concluded  by  saying :  **  Under  these  cir- 
cumstances, their  Lordships  entertain  no  doubt  whatever  as  to  the  propriety  of 
deciding  that  in  this  cas^  the  leave  to  appeal  ought  not  to  have  been  granted; 
that  the  Supreme  Court  of  Justice  was  a  Court  of  Record ;  and  that,  as  a  Court 
of  Record,  it  had  power  to  commit  for  th^  particular  contempt.  As>their  Lord- 
ships do  not  enter  into  the  merits  of  the  case,  they  will  say  nothing  as  to  the 
character  of  the  libel  upon  which  the  Court  thought  it  proper  to  commit  the 
publisher  for  contempt." 

Ading  upon  these  authorities,  and  holding  that  the  High  Court  had  juris- 
diction to  commit  the  publisher  of  the  libel  in  question  for  contempt,  their 
Lordships  will  say  nothing  as  to  the  character  of  the  libel,  or  as  to  the  extent 
of  the  punishment  awarded.  They  will  humbly  advise  Her  Majesty  to  dismiss 
the  petition. 

Solicitor  for  the  petitioners :  Mr.  F.  Z.  Wilson, 

Petition  dismissed. 
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APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Prinsep  and  Mr.  Justice  Tott€nA(NfL 

HURRY  CHURN  CHUCKERBUTTY  and  akother  v.  THE  EMPRESS.^        t&z. 

Right  of  redly — Witnesses  not  called  for  defence — Reply  by  Prosecutor — Reference        ^'    .' 
to  Books  on  trial — Examination  of  prisoner  by  jPudge — Nature  of  Questions    iq  CaU  140. 
permisssble-^Questioning  Jury  as  to  verdict'^Crimtnal  Procedure  Code  (Act 
X.  of  1989J,  ss.  28g,  2go,  303,  307,  342. 

At  the  close  of  the  evidence  for  the  prosecution,  the  attorney  for  the  defence,  in  an- 
swer to  the  Judge,  stated  that  he  meant  to  call  witnesses.  The  Court  then  adjourned,  and 
on  the  foUowlng  day  the  attorney  stated  tliat,  on  re-consideration,  he  did  not  intend  to  eall 
witaesses.    The  Judge  allowed  the  prosecutor  to  reply. 

Held  that,  though  the  strict  interpretation  of  ss.  289  and  29^  of  the  Criminal  Proce- 
dure Code  would  warrant  this  course,  it  was  never  meant  by  the  Legislature  that  the  pro* 
secutor  should  have  a  reply  when  no  witnesses  are  called  for  the  defence,  the  object  of  the 
law  being  evidently  to  let  each  side  have  an  opportunity  of  commenting  on  the  evidence 
of  the  o£er,  and  not  to  give  an  additional  advantage  to  the  prosecutor  in  sich  a  case  ai 
the  present. 

A  well-known  treatise,  such  as  Taylor's  Medical  Jurisprudence,  may  be  referred  to  in 
the  course  of  trial.    Hatim  v.  The  Empress'*  followed. 

It  Is  improper  on  the  part  of  a  Judge,  when  examining  a  prisoner  under  s.  342  of  the 
Criminal  Procedure  Code,  to  cross-examine  him.  The  only  questions  which  are  pennies 
sible  are  such  as  will  enable  the  prisoner  to  explain  any  circumstances  appearing  in  the 
evidence  against  him. 

Although  s.  303  of  the  Criminal  Procedure  Code  empowers  a  Judge  to  ask  the  jury 
such  questions  as  are  necessary  to  ascertain  what  their  verdict  is,  it  was  never  contem- 
plated that,  on  ascertaining  that  the  jury  are  not  unanimous,  the  Judge  should  msdce  mi- 
nute enquiries  to  learn  the  nature  of  the  majority  and  its  opinion,  so  that  he  should  hare 
the  opportunity  of  accepting  or  refusing  that  opinion  as  a  verdict  according  as  it  coin- 
cides with  his  own  opinion  or  not.  Whatever  may  be  the  opinion  of  the  Judge,  if  he  goes 
so  far  as  to  ask  the  jury  what  is  the  exact  majoritjr,  and  what  is  the  opinion  of  the  ma- 
jority, he  ought  to  receive  that  verdict  without  hesitation,  and  if  he  differs  from  it  he 
should  proceed  as  directed  by  s.  307. 

A  prisoner,  or  his  Counsel,  is  at  liberty  to  offer  evidence  or  not,  as  he  thinks  proper, 
and  no  inference  unfavourable  to  him  can  be  drawn  because  he  takes  one  course  ra&er 
than  another. 

Mr.  Amir  Alt  and  Baboo  Taruck  Nath  Sen  for  the  appellants. 

The  Officiating  Deputy  Legal  Remembrancer  (Mr.  White)  for  the  Crown. 

Thb  facts  of  this  case  sufficiently  appear  from  the  judgment  of  the  Court 
(Prinsep  and  Tottenham,  JJ.X  which  was  delivered  by 

Prinsep»  J. — The  two  appellants  before  qs»  Hurry  Chum  Chuckcrbutty 
aad  Gopal  Chunder  Chuckerbutty,  gomasthas  of  two  co-sharer  zemindars,  have 
been  tried  on  diarges  of  culpable  homicide  not  amounting  to  murder  under 
s.  304  of  the  Indian  Penal  Code,  voluntarily  causing  grievous  hart  under  s. 
325,  and  voluntarily  causing  hurt  under  s.  323.  The  jury  unanimously  ac- 
qu^ed  them  of  the  offence  c&  culpable  homicide  not  amounting  to  murder,  and 
by  a  majority  of  three  to  two  convicted  them  on  the  second  charge.  The 
Judge,  in  accepting  this  verdict,  expressed  his  di^pproval  of  the  acquittsd  on 
the  first  charge,  but  in  view  of  the  unanimity  of  the  jury  in  respect  (M  that  ao- 

I  Crinxinal  Appeal,  No.  3Q9  of  1883,  against  the  order  of  J,  P.  Grant,  Esq.,  Sessions 
Judge  of  Hooghly,  dated  the  31st  May  1883, 
^  12  C.  L.  R.  86. 
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quittal  accepted  the  verdict  under  both  heads,  and  accordingly  sentenced  the 
prisoners  to  the  extreme  sentence  of  imprisonment  allowed  by  the  law,  and 
also  inflicted  a  fine. 

There  are  many  objections  which  have  been  taken  to,  and  are  indeed  pa- 
tent in,  the  Judge's  proceedings,  both  as  regards  those  during  the  trial,  and  his 
summing  up  to  the  jury. 

It  appears  that,  at  the  close  of  the  evidence  for  the  prosecution,  and  before 
rising  for  the  day,  the  Sessions  Judge  inquired  and  learnt  from  the  attorney 
for  the  accused  that  he  meant  to  adduce  evidence  for  the  defence.  When  the 
trial  was  resumed  on  the  following  day,  the  attorney  intimated  that,  upon  re- 
consideration, he  did  not  intend  to  adduce  any  evidence.  On  this  the  Sessions 
Judge  apparently  informed  him  that  the  prosecutor  would  nevertheless  have 
the  right  of  reply,  and  on  its  being  claimed,  in  spite  of  an  objection  raised,  he 
conceded  it. 

Now,  no  doubt,  the  strict  interpretation  of  the  terms  of  ss.  289  and  292 
would  warrant  this,  but  we  think  that  this  was  never  contemplated  by  the  Le-j 
gislature,  and  certainly  should  not  have  been  allowed  by  the  Judge,  when,  in 
fact,  no  evidence  was  produced  for  the  defence.  The  object  of  the  law  evi- 
dently is  to  let  each  side  have  an  opportunity  of  commenting  on  the  evidence 
of  the  other,  and  not  to  give  an  additional  advantage  to  the  prosecutor,  simply 
because  the  pleaders  for  a  prisoner  may,  after  consultation  during  an  adjourn- 
ment, have  had  an  opportunity  of  considering  what  was  best  for  the  interests 
of  their  client.  The  incautious  reply  of  the  attorney  at  the  end  of  the  day 
should  not  have  prejudiced  his  client  on  the  resumption  of  the  trial,  and  can 
properly  be  regarded  only  as  the  expression  of  an  intention  then  entertained 
subject  to  further  consideration. 

Then,  again,  we  think  that,  when  the  attorney  for  the  defence  wished  to 
read  such  a  well-known  book  as  Taylor  on  Medical  Jurisprudence  on  a  point 
so  obscurely  and  unsatisfactorily  determined  by  the  medical  evidence  in  this 
case,  the  Sessions  Judge  would  have  exercised  a  wise  discretion  if  he  had  al- 
lowed a  reference  to  that  book  to  be  laid  before  the  Court.  The  case  relied 
upon  by  the  attorney  of  Hatim  v.  The  Empress^  is  an  authority  for  referring  to 
such  a  treatise,  and  although  it  may  be  that  in  an  unreported  case  a  single 
Judge  sitting  on  the  Original  Side  of  the  Court  may  have  held  an  opinion  to 
the  contrary,  we  think  that,  in  accordance  with  the  usual  practice,  the  Judge 
should  have  followed  rather  the  reported  case,  especially  as  it  had  been  decid- 
ed by  a  bench  of  two  Judges. 

Next,  we  regret  extremely  to  find  that,  in  spite  of  repeated  judgments  of 
this  Court  on  appeal  against  orders  passed  by  the  Sessions  Judge,  he  should 
still  persist  in  the  practice  of  conducting  what  is  nothing  else  than  a  cross- 
examination  of  the  prisoners.  S.  342  of  the  Code  of  1882  requires  a  Sessions 
Judge  to  put  such  questions  to  an  accused  generally  on  the  case  as  he  consi- 
ders necessary  after  the  witnesses  for  the  prosecution  have  been  examined,  but 
that  is  to  be  done  only  for  the  purpose  of  enabling  the  accused  to  explain  any 
circumstances  appearing  in  the  evidence  against  him.  Now,  in  the  present  case, 
we  find  a  very  long  cross-examination  of  the  prisoner  Hurry  Churn  Chucker- 
butty.  The  questions  are  so  put  as  to  extend  over  the  entire  transaction  relat- 
ing to  the  present  case,  and,  more  than  that,  they  are  so  directed  as  to  obtain 
from  him  answers  on  matters  really  irrelevant  to  the  matters  in  issue,  but  cal- 
culated seriously  to  prejudice  him  before  the  jury,  and  also  to  incriminate  the 
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co-accused  Gopal  Chunder  by  connecting  him  with  the  execution  of  the  decree  1883. 
which  forms  the  foundation  of  the  present  case.  Many  of  the  questions  are  „ 
certainly  what  we  should  expect  to  find  from  a  Counsel  cross-examining  an  ^^^^ 
adverse  witness.  For  instance,  the  accused  was  asked,  "  How  was  Jadub  hurt ? "  Churn 
Answer :  "  How  can  I  say  ?"  Question :  "  Are  you  of  opinion,  then,  that  Behary  Chucker- 
got  Jadub  hurt?"  Answer:  "No."  Question:  "  If  neither  you  nor  Behary  butty 
was  instrumental  in  getting  him  hurt,  while  the  Doctor  maintains  that  Jadub  *• 

was  wounded  severely,  how  then  came  he  to  be  hurt  ? "  Answer :  "  That  I  do        The 
not  know."    Question  :  "  Why  does  the  pleader  say  that  he  saw  you,  the  peadah,     Emprbss> 
and  Jadub  go  to  his  lodgings  ? "     Answer :  "  He  is  Behary  Sen's  pleader;  at  loCal.  140. 
the  instance  of  Behary  he  says  so."    Then,  again,  the  Judge  asks  many  ques- 
tions which  are  extremely  irrelevant.     Question :    "  After  the  deceased  was 
brought  to  the  Court,  did  you  pay  his  diet-money,  or  was  the  amount  of  decree 
realized } "    Answer :    "  He  was  neither  sent  to  the  jail,  nor  was  the  amount 
realized."     Question :    "  If  he  was  not  sent  to  the  jail,  and  at  the  same  time 
the  amount  of  the  decree  was  not  realized,  then  tell  me  what  followed  ? "  Such 
questions  are  not,  in  our  opinion,  questions  which  are  contemplated  by  the  law 
for  the  purpose  of  enabling  the  accused  to  explain  any  circumstances  appear- 
ing in  the  evidence  against  him.    The  tenor  of  the  questions  is  clearly  to  en- 
tangle the  accused,  and  so  to  prejudice  him  with  the  jury. 

Lastly,  the  manner  in  which  the  verdict  was  taken  is,  in  our  opinion,  ob- 
jectionable.   The  summing  of  the  Judge,  to  which  reference  will  presently  be 
made,  clearly  contemplates  a  conviction  for  culpable  homicide,  and  it  was  so 
understood  by  all  the  members  of  the  jury,  except  the  foreman,  for  they  in- 
formed the  Judge  that  they  thought  that  they  had  only  to  consider  this  charge. 
This  necessitated  a  further  explanation  from  the  Sessions  Judge.    The  jury 
then,  after  a  short  retirement,  came  back  and  said  that  they  were  unanimous 
on  the  first  charge,  but  not  on  others,  their  verdict  on  the  first  charge  being  one 
of  acquittal.    The  Judge  thereupon  asked :  "  How  are  you  divided  on  the 
charge  of  grievous  hurt  ? "    Answer :    "  We  are  three  to  two  on  both  the  re- 
maining charges."     Question :  "  What  is  the  verdict  of  the  majority  on  the 
charge  of  grievous  hurt?"  Answer :  "Guilty."  Judge:  "I  need  not,  there- 
fore, take  your  verdict  on  the  remaining  charge."    Now,  s.  301  declares  that, 
when  the  jury  have  considered  their  verdict,  the  foreman  shall  inform  the  Judge 
what  is  their  verdict,  or  what  is  the  verdict  of  a  majority.     S.  302  says :  "  If 
the  jury  are  not  unanimous,  the  Judge  may  require  them  to  retire  for  further 
consideration."    After  such  a  period  as  the  Judge  considers  reasonable,  the 
jury  may  deliver  their  verdict,  although  they  are  not  unanimous.  S.  303,  no  doubt, 
empowers  the  Judge  to  ask  the  jury  such  questions  as  are  necessary  to  ascertain 
what    their    verdict    is,    but    it  was  never,   in  our  opinion,  contemplated 
that,  on  ascertaining  that  the  jury  were  not  unanimous,  the  Judge  should 
make  minute  enquiries  to  learn  the  nature  of  the  majority,  and  its  opinion,  so 
that  he  should  have  the  opportunity  of  accepting  or  refusing  that  opinion  as  a 
verdia,  according  as  it  coincides  with  his  own  opinion  or  not.    The  manner 
in  which  the  Judge  has  afted  on  the  present  occasion  raises  much  doubt  in 
our  minds  whether  that  was  not  the  motive  for  the  course  he  took,  and  inclines 
us  to  think  that,  if  he  had  been  told  that  the  verdict  of  the  majority  was  for 
acquittal  on  those  charges,  he  would  not  have  accepted  it.    If  we  are  wrong  in 
concluding  this,  we  think  that  we  are  at  least  bound  to  express  our  opinion  on 
the  matter,  so  as  to  prevent  any  misconception  regarding  what  we  consider  to 
be  the  proper  practice.    Whatever  may  have  been  the  individual  opinion  of 
the  Judge  in  this  matter,  if  he  went  so  far  as  to  ask  the  jury  what  was  the  ex- 
act majority,  and  what  was  the  opinion  of  the  majority,  we  think  that  he  ought 
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to  have  received  that  verdid  without  hesitation ;  and  if  he  differed  from  it,  be 
"  should  have  proceeded  as  directed  by  s.  307.  If  the  jury,  in  the  present  in- 
stance, had  been  required  to  retire  without  having  informed  the  Judge  as  to 
the  exact  result  of  their  deliberations,  it  is  quite  possible  that,  on  further  dis- 
cussion, what  was  the  majority  might  have  become  the  minority,  and  we  think 
that,  in  all  fairness  to  the  prisoners,  the  course  indicated  by  us  should  be  fol- 
lowed. 

It  next  becomes  necessary  to  consider  the  nature  of  the  charge  made  by 
the  Judge  to  the  jury.  The  general  impression  left  by  such  a  charge  cannot 
be  other  than  a  painful  impression  that  it  is  rather  an  address  of  the  Counsel 
for  the  prosecution  than  a  fair  and  impartial  summing  up  of  the  evidence  for 
and  against  the  prisoner.  None  of  the  weak  points  in  the  evidence  for  the 
prosecution  have  been  mentioned  to  the  jury,  and  many  important  considera- 
tions and  inconsistencies  have  been  entirely  overlooked.  One  point  in  the  case, 
and  a  most  material  point,  seems  to  have  been  altogether  misapprehended  by 
the  Judge,  and  this  notwithstanding  that  it  was  prominently  brought  to  his  no- 
tice by  the  attorney  for  the  defence  when  the  case  had  closed.  The  point  in 
question  is  the  exact  time  at  which  the  deceased  was  found  by  his  relative,  Ada^ 
ri,  and  taken  to  her  house,  and  the  time  of  his  death.  This  is  an  extremely 
important  point,  because,  from  the  unusual  character  of  the  injuries  from  whicb 
the  deceased  is  said  to  have  died,  it  would  seem  doubtful  on  the  medical  evi- 
dence, as  recorded,  whether  the  ribs  were  broken  before  or  after  death.  Al- 
though the  medical  officer  states  his  opinion  that  these  injuries  were  caused 
during  life,  he  also  intimates  that  they  were  recent ;  and  if  it  had  been  pomted 
out  to  him  (as  it  ought  to  have  been)  that  it  was  alleged  that  these  injuries  weie 
inflicted  eight  days  before  death,  it  is  not  improbable  that  he  would  have  mo* 
dified  his  opinion  both  us  to  the  time  at  which  they  had  been  inflicted,  and  aa 
to  whether  they  caused  the  death  of  the  deceased.  The  woman  Adari  is  very 
positive  in  stating  that  she  found  the  deceased  lying  under  the  tal  tree  on  Mon- 
day, the  4th  Bysack.  We  find  that  this  date  was  also  stated  in  her  examina- 
tion in  the  Magistrate's  Court  given  within  about  ten  days  from  the  death,  so 
that,  at  that  time  at  least,  whatever  may  have  happened  in  the  interval  before 
the  sessions  trial,  her  memory  was  probably  clear.  In  the  Sessions  Court,  too, 
she  not  only  repeats  that  statement,  but  gives  reasons  for  fixing  the  date.  It 
if  quite  possible,  as  the  Sessions  Judge  remarks  in  his  charge  to  the  jury,  that 
she  has  made  a  mistake,  and  that,  when  she  says,  the  4th  of  Bysack  or  1 6th 
April,  she  must  have  meant  the  i8th  of  April,  Uie  medical  evidence  showing 
that  the  deceased  must  have  died  on  the  19th,  but  this  discrepancy  was  never 
prc^erly  laid  before  the  jury.  It  is  a  most  important  allegation  for  the  defence 
tiiat  the  ribs  were  broken  after  death,  for  the  interval  between  the  assault  and 
death  would  go  very  far  to  weaken  the  medical  evidence  given  without  know- 
ledge of  the  fact  that  the  beating  was  administered  some  eight  days  before  the 
death.  Then,  again,  supposing,  as  the  Judge  intimated  to  the  jury,  that  tb^ 
woman  did  make  a  mistake,  and  that  she  really  meant  i8th  when  she  said  i6th 
of  April,  there  was  a  previous  interval,  certainly  of  two,  if  not  more,  days  during 
whicn  the  movements  of  the  deceased  are  altogether  unexplained.  The  JudgQ 
has  cursorily  endeavoured  to  explain  this  away  by  referring  to  the  evidence  o( 
Adari  diat  during  this  time  the  deceased  was  at  Jehanabad,  but,  even  supposing 
that  the  deceased  had  stated  to  her  that  he  had  been  kept  at  Jehanabad,  it  was 
the  duty  of  the  Judge  to  put  it  more  prominently  to  the  jury,  so  as  to  enable 
them  to  determine  what  weight  was  due  to  it  There  are  other  very  important 
points  in  the  medical  evidence  to  which  reference  might  be  voaAt,  which  have 
been  similarly  overlooked  or  misapprehended  by  the  Sessions  Judge  in  bia 
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charge  to  the  jury.  At  all  events,  with  such  evidence  before  him,  given  by  a 
comparatively  inexperienced  medical  officer,  it  is  much  to  be  regretted  that  the 
Sessions  Judge,  having  present  in  his  Court  the  Civil  Surgeon,  did  not  thjnk 
fit  to  examine  him  as  an  expert  regarding  the  value  of  the  testimony  of  his  sub- 
ordinate. But  not  only  are  the  details  of  the  Judge's  charge  to  the  jury,  and 
the  manner  in  which  he  has  presented  the  evidence  to  them,  objectionable,  but 
the  manner  in  which  he  has  presented  the  entire  case  in  its  different  parts  is,  in 
our  opinion,  one  which  cannot  but  have  seriously  prejudiced  the  prisoner  under 
trial.  Before  laying  the  evidence  before  t)ie  jury  in  detail,  he  asks  the  jury  to 
consider  whether,  having  regard  to  the  previous  relations  between  the  deceased 
and  the  prisoner  arising  out  of  previous  litigation,  the  accused  were  not  likely 
to  have  committed  the  offence  charged.  This  was  certainly  reversing  the  order 
in  which  such  matters  are  usually  laid  before  a  jury.  It  is  the  practice  of  our 
Courts  first  of  all  to  lay  before  the  jury  the  direct  evidence  against  the  prisoners, 
and  then  to  tell  them  that  in  determining  the  value  of  that  evidence  they  should 
consider  the  evidence  of  the  motive  which  is  attributed  as  the  cause  of  the  offence. 
In  presenting  the  case  in  the  manner  in  which  he  has  done,  the  Sessions  Judge 
cannot  but  have  seriously  prejudiced  the  accused,  because  they  are  represented 
as  decidedly  inimical  to  the  deceased,  and,  therefore,  as  primd  facie  guilty.  As 
the  Judge  puts  it :  ''  This  is  important  as  supplying  a  possible  motive  for  the 
subsequent  treatment  of  the  deceased  as  deposed  to  in  the  evidence."  There 
are  also  several  parts  of  the  evidence  which  materially  affect  the  appellants 
now  before  us  which  have  not  been  laid  before  the  jury,  for  instance,  the  evi- 
dence of  the  pleader  describing  what  the  deceased  said  when  he  was  being 
brought  under  arrest  to  the  Civil  Court.  In  explaining  to  the  pleader  the 
treatment  he  had  received,  the  deceased  nowhere  mentioned  the  prisoner 
Gopal  as  one  of  those  who  had  been  concerned  in  the  assault.  The  Sessions 
Judge,  however,  has  altogether  overlooked  this  point,  which  was  of  very  great 
importance  to  the  prisoner  Gopal.  Next,  in  dealing  with  the  evidence  of 
Bhooth  Nath  Adhicari  and  Kedar  Bagdi,  the  Sessions  Judge  pointed  out  that 
Bhooth  Nath  Adhicari  speaks  from  the  point  of  the  beating  of  the  deceased 
under  the  eaves  of  his  house,  and  Kedar  from  the  point  of  deceased  being 
brought  to  the  bank  of  his  own  tank.  The  Sessions  Judge  adds :  "  I  need 
not  refer  to  the  evidence  of  these  witnesses  at  length."  Now,  if  we  refer  to 
the  evidence  of  these  two  witnesses,  it  is  to  be  found  that  the  one  man,  Bhooth 
Nath,  says  that  when  he  arrived  he  saw  the  deceased  lying  under  the  eaves  of 
his  house,  and  that  neither  then,  nor  at  any  other  time,  did  he  see  the  deceased 
beaten,  although  he  saw  him  removed  thence  to  the  tank  and  on  to  the  chow- 
keydar^s  house  in  the  village.  Kedar,  on  the  other  hand,  speaks  to  beating 
on  the  bank  of  the  tank,  and  also  to  the  further  carrying  off  of  the  deceased. 
Kedar's  evidence,  therefore,  so  far  as  regards  the  beating  at  the  tank,  is  incon- 
sistent with  that  of  Bhooth  Nath. 

As  regards  the  taking  of  the  deceased  in  a  dooly  to  the  Civil  Court,  the  case 
of  the  prosecution  is  that  that  was  necessary  in  consequence  of  the  severe  beat- 
ing that  he  had  received ;  while  for  the  defence  it  is  alleged  that  the  infirm 
state  of  health  of  the  deceased  prevented  his  walking  to  Jehanabad,  a  distance 
of  five  cos.  The  Judge,  in  reference  to  this  point,  says  :  "  The  next  stage  of 
the  case  is  the  acknowledged  hiring  of  a  dooly  to  take  the  deceased  to  Jeha- 
nabad, as  he  could  not  walk.  This  is  acknowledged  even  by  the  defence." 
This  was  hardly  a  fair  way  of  putting  this  part  of  the  case  to  the  jury.  Then, 
the  return  that  the  peon  made  of  the  arrest  of  the  deceased  on  the  14th  of  April 
mentions  the  fact  that  he  was  taken  in  a  dooly.  The  Judge,  in  referring  to  this 
matter,  states :  "  It  is  to  be  observed  that  the  return  itself  mentions  that  the 
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man  had  to  be  broaght  in  a  dooiy ;"  but  at  the  same  time  he  omits  to  9<igg«8t 
-  to  the  jury  and  leave  it  for  their  consideration,  as  he  should  have  done«  whe- 
ther it  was  likely,  if  a  severe  beating  had  been  administered,  as  stated  by  the 
prosecution,  that  the  peon  would  have  mentioned  the  fact  of  the  deceased  be- 
ing carried  in  a  dooly  to  corroborate,  as  it  were,  any  complaint  that  might  be 
made  of  such  ill-treatment  by  himself. 

Another  very  important  part  of  the  case  seems  to  have  escaped  proper  at- 
tention. The  deceased  was  brought  under  arr^t  to  the  Civil  Court  at  Jeha- 
nabad  on  the  13th  or  14th  April.  The  prisoner.  Hurry  Chum  Chuckerb^tty, 
in  his  first  examination  before  the  Magistrate,  stated  that  the  deceased  had 
compromised  the  decree  against  him  by  executing  a  kabuliat  in  his  favour, 
which  was  registered  on  the  same  date.  No  enquiry  was  made  in  the  Regis- 
tration Office  regarding  what  took  place  on  this  occasion.  The  Judge  seettis 
to  have  thought  it  sufficient  to  comment  on  t  he  position  of  the  men  who  were 
witnesses  to  the  registration,  and  to  have  made  the  Registrar's  endorsement  on 
the  document  a  means  of  explaining  the  movements  of  the  deceased  between 
the  14th  of  April,  the  date  of  the  presentation  of  the  document  for  registration, 
and  the  i6th,  when  the  registration  being  completed  the  document  was  retain- 
ed. The  Judge  has  assumed  merely  from  these  proceedings  that  the  deceas- 
ed remained  all  this  time  at  Jehanabad  with  the  prisoners.  It  is  quite  possi- 
ble that  this  may  have  been  the  case,  but,  in  the  absence  of  evidence  on  this 
point,  it  was  not  a  fair  presumption,  for  it  is  quite  as  likely  that,  if  the  gomash- 
ta  desired  to  obtain  the  kabuliat  after  its  registration,  he  should  have  attained 
this  end  by  getting  from  Jadub,  the  executant  of  the  deed,  what  is  called  the 
ticket  or  receipt  of  the  Registration  Office,  a  good  return  of  which  would  entitle 
tiie  holder  to  obtain  the  document  after  its  registration. 

Mr.  Amir  Ali,  who  appeared  for  the  appellants,  next  objects,  and  we  think 
with  good  reason,  that  in  laying  the  evidence  in  this  case  before  the  jury,  if  the 
defence  did  not  have  an  opportunity  to  cross-examine  his  witnesses  who  had 
been  examined  in  the  Magistrate's  Court,  and  had  deposed  in  favour  of  the 
prisoners,  it  was  the  duty  of  the  Sessions  Judge  at  least  to  notice  this  matter 
lor  consideration  by  the  jury.  We  would  next  remind  the  Sessions  Judge  that 
in  the  case  of  Dkunno  Kazi}  which  was  an  appeal  from  his  own  decision,  as 
well  as  in  a  more  recent  appeal,  two  Division  Benches  of  this  Court  have 
pointed  out  to  him  that  the  prisoner  or  his  Counsel  is  at  liberty  to  offer  evi- 
dence or  not  as  he  thinks  proper,  and  no  inference  unfavourable  to  him  can 
be  drawn  because  he  takes  one  course  rather  than  another.  Notwithstanding 
this  instruction,  the  Sessions  Judge  has  taken  to  task  the  accused,  or  those 
who  conducted  the  case  for  them,  for  having  at  one  time  stated  that  they  meant 
to  adduce  evidence,  and  having,  on  a  subsequent  occasion,  stated  that  tfa^ 
had  changed  their  minds  and  intended  to  offer  no  evidence.  The  Judge  says 
on  this  part  of  the  case  that  the  accused  not  having  called  such  witnesses, 
"you,"  that  is  the  jury,  "  are  entitled  to  presume  that  they  could  not  contradict 
the  prosecution  as  to  this."  It  was,  however,  entirely  open  to  the  defence  to 
adduce  no  evidence  at  all,  but  to  rely  upon  the  evidence  of  the  witnesses  for 
the  prosecution,  and  certainly,  in  this  case,  there  was  room  for  forming  two 
opinions.  The  Judge  next  states  :  "  The  only  parts  of  the  prosecution  story 
which  are  denied  are  what  incriminate  the  accused,  the  trespass  into  the  house, 
the  dragging  out  and  beating,  the  carrying  off,  the  meeting  with  the  pleader  ;^' 
but  all  these,  ''  if  not  true,  are  capable  of  contradiction,  and  the  accused  had 

'  » I.  L.  R.,  8  Cal.  121. 
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WilA^SBes  in  attendance  for  some  such  purpose,  yet  thdj  dW  not  call  a  siBgle 
one."  He  also  comments  on  the  fact  that  amongst  these  witnesses  were  present 
the  Civi!  Surgeon  and  the  Deputy  Magistrate  himself,  who  were  not  examined. 
Our  regret  has  already  been  expressed  that  the  Sessions  Judge,  in  the  exercise 
of  his  discretion  in  this  case,  did  not,  for  the  ends  of  justice,  examine  the  Civil 
Surgeon.  His  evidence  would  have  been  important  as  an  expert  to  test  the 
evidence  of  the  Assistant  Surgeon.  The  reason  for  which  the  Deputy  Magis- 
trate was  called  is  not  apparent.  However  that  may  be,  the  Judge  was  not 
at  liberty  to  draw  a  presumption  adverse  to  the  accused  from  the  circumstance 
that  these  witnesses  were  not  examined.  For  these  reasons  we  think  that  there 
have  been  serious  misdirections  in  this  case  by  the  Judge  to  the  jury  which 
have  caused  a  failure  of  justice,  and  that  the  prisoners  must  be  re-tried  on  the 
charge  on  which  they  have  been  convicted.  The  proceedings  in  the  Sessions 
Court  of  Hooghly  are  accordingly  hereby  set  aside,  and  the  appellants  may  be 
3t  large  on  bail  pending  re-trial.  Lastly,  having  regard  to  the  very  strong 
opinion  which  the  Sessions  Judge  of  Hooghly  entertains  in  this  case,  we  think 
it  desirable  that  a  new  trial  should  be  held  by  some  other  officer,  and  we  accord- 
ingly  direct  that  the  case  be  tried  by  the  Sessions  Judge  of  the  a4-Pergunnahs. 

Conviciion  set  asides  and  re-irial  ordered* 
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APPELLATE  CRIMINAL. 

Befbre  Mr.  Justice  Mitter  and  Mr.  Justice  Field. 

Im  thb  matter  of  thb  Petition  of  NOBIN  KRISHNA  M00KERJ5E. 

NOBIN  KRISHNA  MOOKERJEE  v.  THE  CHAIRMAN  of  the  SUBUR- 
BAN MUNICIPALITY.! 

Bwneh  of  Magisitmies-^Municipal  Offence — Salaried  Offieer  ef  Munieipaliiy^  Dis" 
qualification  of-^riminal  Procedure  Code  (Act  X.  of  1882J,  s,  ^gs* 
Notwithstanding  anything  contained  in  s.  555  of  the  Criminal  Procedure  Code,  a  con- 
Tictioo  for  an  offence  against  any  municipal  law  or  regulation,  had  before  a  Bench  of 
Mi^giatmteSk  which  lAcliides  a  salaried  officer  of  the  Municipality,  w  bad. 

Baboo  Dwarkanath  Ckuckerhutty  for  the  petitioner. 

Baboo  Ram  Churn  Mitter  for  the  Municipality. 

The  facts  of  this  case,  so  far  as  they  are  material  for  the  purposes  of  this 
report,  appear  from  the  judgm^ht  of 

Field,  J. — la  this  case  the  accused  has  been  convicted  for  failing  to  re- 
move or  alter  the  spouts  of  his  house  which  discharge  water  on  the  high  road, 
and  the  conviction  has  been  had,  as  for  a  breach  of  Bye-law  No.  19  of  the  Su- 
burban Municipality,  made  under  the  provisions  of  s.  31 3,  Beng.  Act  V.  of  1876. 

The  first  point  raised  before  us  is,  that  the  conviction  is  bad,  because  it 
was  had  before  a  Bench  of  Magistrates  consisting,  amongst  others,  of  Mr. 
Stermdale,  the  Vice-Chfttrman,  and  a  salaried  officer  of  the  Municipali^.  We 
think  that  this  objection  is  a  sound  one,  anything  contained  in  s.  555  of  the 
present  Code  of  Criminal  Procedure  notwithstanding.  That  section  enacts 
''  that  no  Judge  or  Magistrate  shall,  except  with  the  permission  of  the  Court  to 
which  an  appeal  lies  from  his  Court,  try  any  case  to  or  in  which  he  is  a  party, 

"  Criminal  Motion,  No.  246  of  1883,  against  the  order  of  Baboo  P.  N.  MulUck^d 
Mr.  R.  C.  Stemdale,  Honorary  Magistrates  of  Alipore,  dated  the  30th  day  of  August  W83. 


1883. 

Nov.  22. 

10  Cal.  194. 


Digitized  by 


Google 


524 


INDIAN  LA  W  REPORTS, 


I«83. 


NOBIN 

Krishna 
mookbrjeb 

The 
Chairman 

OF  THE 

Suburban 
Munici- 
pality, 

toCal.  194. 


or  personally  interested ;  *'  and  then  there  is  an  exception  as  follows :  '*  A  Judge 
or  Magistrate  shall  not  be  deemed  to  be  a  party  or  personally  interested  with- 
in the  meaning  of  this  section  to  or  in  any  case,  merely  because  he  is  a  Mu- 
nicipal Commissioner."  It  appears  to  me  that  the  object  of  this  exception  was 
to  remove  a  disqualification  which  existed  according  to  the  law  as  laid  down 
in  a  case  decided  by  this  Court  before  the  passing  of  the  present  Code  of  Cri- 
minal Procedure,  a  disqualification  that  is  which,  to  a  gentleman  who,  being 
merely  a  Municipal  Commissioner,  and  having  no  further  interest  in  the  sub- 
ject-matter of  the  case,  was  reasonably  thought  to  be  unnecessary  in  the  in- 
terests of  justice.  But  we  think  that  the  present  case  is  altogether  different. 
A  gentleman  who,  without  remuneration,  is  merely  discharging  a  public  and 
honorary  oflSce,  and  who  has  no  personal  interest  in  the  proceedings  of  the  Cor- 
poration or  Municipality,  may  well  be  supposed  to  be  free  from  that  bias  which 
the  jealousy  of  the  law  presumes  in  other  persons  more  immediately  interested. 
Such  immediate  and  disqualifying  interest  does,  we  think,  exist  in  the  case  of 
a  gentleman,  whose  time  and  services  are,  in  consideration  of  a  salary,  given 
to  carry  on  the  work  of  a  Municipal  Corporation.  The  jealousy  of  the  law  must 
presume  that  such  a  person,  however  upright  and  honourable  be  his  charac- 
ter, is  disqualified  from  taking  part  in  judicial  proceedings  in  which  the  Mu- 
nicipality is  ipso  facto  the  prosecutor.  (The  rest  of  the  judgment  is  not  material 
for  the  purposes  of  this  report.) 

MiTTER,  J. — I  entirely  concur  in  the  judgment  just  delivered.  I  desire 
only  to  add,  with  reference  to  the  first  point,  that  it  seems  tp  me  that  the  Le- 
gislature in  s.  555  has,  by  implication,  upheld  the  principle  upon  which  the  case 
of  Woodv.  Municipality  of  Calcutta^  was  decided.  In  the  explanation  in  s.  555, 
it  is  simply  laid  down  that  "  a  Judge  or  Magistrate  shall  not  be  deemed  to  be 
a  party  or  personally  interested  within  the  meaning  of  this  section  to  or  in  any 
case,  merely  because  he  is  a  Municipal  Commissioner."  Having  that  case  be- 
fore them,  the  Legislature  simply  limited  the  explanation  to  the  disqualification 
of  a  Commissioner  in  a  case  in  which  the  Municipality  or  Corporation  may  be 
interested ;  they  did  not  include  in  the  explanation  the  case  of  a  salaried  officer 
of  a  Municipality  or  Corporation,  and  the  principle  on  which  the  case  of  Wood 
v.  The  Municipality  of  Calcutta^  was  decided,  was  that  a  salaried  officer  of  the 
Municipality  is  incompetent  to  sit  as  a  Judge  in  a  case  in  which  that  Munici- 
pality is  interested. 

Conviction  set  aside. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Mitter  and  Mr,  Justice  Field, 

1883.  In  the  matter  of  the  Petition  of  CHUNDI  CHURN  BHUTTA- 

Nov,  23.  CHARJEA  AND  another. 

—777— 7"  CHUNDI  CHURN  BHUTTACHARJEA  and  another  v,  HEM  CHUN- 
^'  DER  BANERJEA.3 

Criminal  Procedure  Code  (Act  X,  of  1882),  s,  437-^Further  enquiry  under — 
Proceedings  against  accused — Notice, 

No  order  affecting  an  accused  in  a  criminal  matter  should  be  made  without  giving 
him  notice,  so  as  to  enable  him  to  appear  and  show  cause  against  it. 

»  I.  L.  R.,  8  Gal.  891.  ~~~ 

»  Criminal  Motion,  No.  255  of  1883,  against  the  order  of  %  /».  Grant,  Esq.,  Sessions 
Judge  of  Hooghly,  dated  the  i8th  August  1883. 
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A  Sessions  Judge  has  no  power,  ander  s.  437  of  the  Criminal  Procedure  Code,  to  direct 
a  particular  Magistrate  by  name  to  make  the  further  enquiry  contemplated  by  that  section. 

The  further  enquiry  contemplated  by  s.  437  of  the  Criminal  Procedure  Code  is  an  en- 
quiry upon  further  materials,  not  a  re-hearing  of  the  matter  upon  the  same  evidence  which 
was  before  the  Magistrate  who  held  the  first  enquiry. 

In  this  case  proceedings  had  been  instituted  against  the  petitioner  under 
^-  342>  379*  ^nd  42^  o^  ^^^  Indian  Penal  Code  in  the  Court  of  the  Deputy 
Magistrate  of  Serampore.  The  Deputy  Magistrate,  who  was  vested  with  the 
powers  of  a  Magistrate  of  the  first  class,  dismissed  the  complaint,  and  discharged 
the  petitioner.  The  Sessions  Judge  of  Hooghly,  on  the  application  of  the  com- 
plainant, asking  that  the  case  might  be  remanded  to  the  lower  Court  for  the 
purpose  of  re-taking  the  evidence,  made  the  following  order : — 

"I  consider  that  the  judicial  enquiry  into  the  petitioner's  complaint  has  been 
most  perfunctory.  The  complainant  prosecuted  for  alleged  offences  of  assault, 
wrongful  confinement,  theft,  and  unlawful  assembly,  committed  when  he  was 
proceeding  with  a  Civil  Court  peon  to  have  possession  of  some  property  given 
over  to  him  under  a  decree.  Among  the  witnesses  are  the  peada,  the  drum- 
mer, and  a  police-officer,  to  the  latter  of  whom  the  complainant  says  he  was 
compelled  to  fly  for  refuge  from  his  assailants.  A  false  complainant  would  not 
appeal  to  such  witnesses  as  these,  and  it  is  evident  that  there  is  a  real  founda- 
tion for  his  complaint.  It  seems  that  for  some  reason  the  above  witnesses  are 
not  very  willing  to  state  the  whole  truth ;  the  peida  will  not  speak  to  the  accus- 
ed's identity,  and  the  police-officer  gives  the  ridiculous  reason  for  refusing  his 
aid,  in  what  is  the  first  duty  of  every  police-officer,  namely,  the  preservation  of 
the  peace,  that  he  is  attached  to  the  detective  branch  I  But  any  Magistrate  ac- 
customed to  deal  with  evidence  should  know  how  to  deal  with  such  witnesses. 
The  record  of  the  evidence  by  the  Deputy  Magistrate  is  a  perfeft  burlesque  of 
jostice. 

"Under  s.  437  of  the  Code  of  Criminal  Procedure,  I  dired  Second-class 
Magistrate,  Shama  Churn  Dass,  to  make  further  enquiry  into  this  case. 

No  notice  was  given  to  the  petitioner  of  the  proceedings  before  the  Ses- 
sions Judge,  and  the  above-stated  order  was  made  ex-parie.  The  petitioner 
now  moved  to  have  the  order  set  aside. 

Baboo  Juggut  Chunder  Banerjee  for  the  petitioner. 

Baboo  Shama  Chum  Banerjee  for  the  complainant. 

The  following  judgments  were  delivered  by  the  Court  (Mitter  and  Field, 
JJ):- 

Mittrr,  J. — We  are  of  opinion  that  the  order  complained  of  must  be  set 
aside.  The  first  point  that  was  urged  before  us  was  that  no  notice  of  the  ap- 
plication upon  which  the  order  in  question  was  passed  was  given  to  the  petitioner. 
The  complainant's  vakil,  who  appeared  before  us  in  support  of  the  order  of  the 
Sessions  Judge,  admits  this  defed.  The  order  is,  therefore,  bad  upon  thisground. 
The  second  objeftion  taken  before  us  is  that  the  Sessions  Judge,  under  s.  437, 
has  no  power  to  dired  a  particular  Magistrate  by  name  to  make  the  further  en- 
quiry contemplated  in  that  section.  It  appears  to  us  that  this  contention  is  also 
well-founded.  The  language  of  s.  437  leaves  no  room  for  doubt  that  the  Sessions 
Judge  has  not  the  power  which  he  has  exercised  in  this  case,  viz,,  of  direding  a 
particular  Subordinate  Magistrate  by  name  to  make  the  further  enquiry  under 
this  section.  The  third  point  taken  before  us,  and  upon  which  we  think  the  order 
must  be  altojgether  set  aside,  is  that  the  complainant  did  not  complain  to  the 
Sessions  Judge  that  be  was  not  allowed  to  adduce  before  the  Magistrate  any 
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evidence  which  he  was  ready  to  adduce,  or  which  he,  being  In  a  position  now 
■  to  adduce,  would  adduce  if  a  further  enquiry  were  made.  It  does  not  appear 
that  any  additional  evidence  would  be  forthcoming  if  the  order  of  the  Sessions 
Judge  were  to  be  carried  out.  S.  437  contemplates  a  further  enquiry,  that  is 
to  say,  allowing  the  complainant  to  adduce  further  evidence,  when  necessary, 
on  a  further  enquiry,  but  this  is  not  what  the  complainant  in  this  case  asked  for. 
What  the  complainant  asked  for  was  to  remand  the  case  to  the  lower  Court  for 
the  purpose  of  re-taking  the  evidence  that  had  been  already  taken,  and  for  the 
Magistrate  to  come  to  a  decision  upon  the  evidence  so  taken.  That  is  not  what 
is  contemplated  by  s.  437. 

We  are,  therefore,  of  opinion  that  on  all  these  grounds  the  order  which 
has  been  passed  is  bad  in  law,  and  we  accordingly  set  it  aside. 

Field,  T. — I  also  think  that  the  order  complained  of  must  be  set  aside. 
In  the  firsi  place,  no  notice  was  given  to  the  petitioner  before  us,  and  an  order 
aSeding  him  in  a  criminal  matter  ought  not  to  have  been  passed  without  giv- 
ing him  an  opportunity  to  appear  and  show  oanse.  In  the  second  place,  the 
Scions  Judge  has  directed  a  particular  Subordinate  Magistrate  by  name  to 
make  the  furUier  enquiry.  The  words  of  s.  437  are  that  the  Court  of  Session 
voAy  direct  the  Magistrate  by  himself  or  by  any  of  the  Magistrates  subordinate 
to-  htm  to  miJce  farther  enquiry.  It  is  clear  that  the  order  ought  to  have  been 
made  in  these  words.  The  Legislature  appears  to  have  contemplated  that  the 
Magtstraite  of  the  district  should  exercise  a  discretion  as  to  the  selection  of  any 
Magistiate  subordinate  to  him,  and  this  discretion  seems  to  have  been  vested 
in  the  District  Magistrate,  and  not  in  the  Sessions  Judge.  In  the  third  place,  s. 
437  contemplates  ?^  further  enquiry  y  that  is,  as  I  understand  it,  an  enquiry  upon 
further  materials  or  further  evidence,  not  a  re-hearing  of  the  matter  upon  the 
same  evidence  which  was  before  the  Magistrate  who  held  the  first  enquiry. 
Now,  in  this  case  there  was  no  contention  that  further  materials  or  further 
evidence  was  forthcoming ;  and,  although  the  Magistrate  who  first  made  the 
enquiry  left  three  witnesses  named  in  the  petition  of  complaint  unexamined, 
no  contention  was  raised  before  the  Sessions  Judge  that  these  persons  ought 
to  have  been  examined,  or,  if  examined,  would  have  thrown  further  light  upon 
the  case.     I,  therefore,  agree  in  setting  aside  the  order. 

Order  Sit  asuU^ 
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APPELLATE  CRIMINAL. 
Be/ore  Sir  Richard  Garth,  Knighi,  Chief  Justice,  and  Mr,  Justice  McDtmtlh 

In  the  matter  of  the  Petition  of  KRlSTO  LALL  NAG.^ 

Legal  Practitioners  AS  (XVIII ,  of  i8jg),  ss.  75  and  40 — Interim  Suspension-^ 

Police^papers, 

Depositions  of  witnesses,  or  confessions  taken  at  a  police-investigation,  are  not,  as 
far  as  their  subje^-matter  is  concerned,  any  more  the  property  of  the  police  than  the  pro- 
perty of  the  prisoners,  and  a  pleader  is  not  guilty  of  miscondu^  of  any  kind  in  making 
use  of  such  documents  for  the  benefit  of  his  client,  when  delivered  to  him  by  the  client 
however  improperly  the  client  may  have  become  possessed  of  such  documents,  provided 
the  pleader  is  neither  party  nor  privy  to  their  obtainment. 

The  power  of  interim  suspension  given  under  s.  14  (cl.  5)  of  Ad  XVIII.  of  1879  whea 
read  with  s.  40  of  the  same  A£t  can  only  be  exercised  after  the  pleader  has  be^  heard 
in  his  defence,  and  pending  the  investigation  and  orders  of  the  High  Court. 

*  Rule,  No.  114a  of  1883,  against  the  order  of  Mr.  H,  W,  Barber,  Deputy  Magistrate 
of  Noakhally,  dated  the  30th  August  1883. 
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In  thiscase  eneKristoLall Nag, a  first-grade  pleader, practising  at  l^oakhai-        jm&. 
fy,  whilst  defending  one  Chand  Myan  on  a  preliminary  enquiry  into  a  case  of 


dacoity,  put  certain  questions  to  the  witnesses,  which  tended  to  show  that  he       ***  ^^ 
was  in  possession  of  copies  of  certain  police-investigation  papers.     It  subse-    ><a,thw  pr 

quently  was  proved  that  he  had  in  his  possession  copies  of  tia^e  confessions  of  the  Pbhitipn 
two  men  who  were  charged  jointly  with  his  client.    At  the  preliminary  enquiry     qfJCijwxo 

Chand  Myan  was  discharged,  but  the  other  prisoners  were  commitlcd  to  the  LxllNj^^, 

Sessions  fheed  for  the  loth  September,  and  at  the  Sessions  Court  Kristo  Lail  to-CiJ.tas^. 
Nag  was  engaged  to  defend  them. 

On  the  30th  August,  Mr.  Barber,  the  Deputy  Magistrate  of  Noakhally, 
passed  an  order  calling  upon  Kristo  Lall  Nag  to  appear  and  show  cause  why 
he  should  not  be  dismissed  or  otherwise  punished  for  misconduct  in  using 
copies  of  police-papers^  and  suspending  him,  pending  the  hearing  of  the  rule, 
from  practising  as  a  pleader.  This  order  of  suspension  was  specially  sanction- 
ed by  the  District  Magistrate,  and  an  application  made  to  the  Sessions  Judge 
against  the  order  was  rejected.  Mr.  Ghose,  on  the  I2th  September  1883,  ap- 
plied to  the  High  Court  for  a  rule  to  show  cause  why  the  proceedings  of  the 
Deputy  Magistrate  should  not  be  set  aside  on  the  following  grounds  :^- 

(i)  That  the  pleader  had  been  guilty  of  no  miscondud ;  and  (2)  that  the 
Magistrate  had  no  right  to  suspend  him  from  practice  underthe  Legal  PcacU- 
tioners  Ad. 

The  High  Court  granted  a  rule  calling  upon  the  Deputy  M^istcate  to 
show  cause  why  his  interim  order  of  suspension  should  not  be  set  aside. 

It  appeared  that,  on  the  2nd  October  1883,  after  the  granting  of  the  last- 
mentioned  Fttle,  and  before  it  came  on  for  hearing,  the  Deputy  Matgistrate 
heard  the  case  against  Kristo  Lall  Nag  on  the  2  ist  September  1883,  and  found 
him  giuMy  of  dishonest  and  unprofessional  conduct,  and  reconuaended  ^t 
he  should  be  suspended  for  one  month. 

At  the  hearing  of  the  rule  granted  by  the  High  Court, 

Mr.  Ghose  and  "Baboo  Kashi  Kanto  Sen  appeared  for  Kristo  Lall  Nag. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilhy)  for  the  Crown. 

The  following  was  the  order  passed  by  the  Court  (Gart«,  C J.,  a|id 
McDONELL,  J.) : — 

Garth,  C.J. — In  this  case  Mr.  Ghose  applied  to  this  Bench  in  Septem- 
ber last  for  a  rule  under  the  following  circumstances  : — 

A  preliminary  enquiry  had  taken  place  at  Noakhally  before  the  Deputy 
Magistrate,  Mr.  Barber,  with  regard  to  several  persons,  who  were  charged  with 
dacoity.  One  of  the  prisoners,  Chand  Myan,  was  defended  by  a  first-grade 
pleader  named  Kristo  Lall  Nag,  who,  in  the  course  of  the  enquiry,  asked  ques- 
tions of  the  witnesses,  which  showed  that  he  was  in  possession  of  copies  of  cer- 
tain police-investigation  papers. 

It  siftetwards  appeared  that  he  had  copies  of  confessions  which  had  been 
made  to  the  police  by  three  of  the  prisoners  (other  than  the  man  he  was  de- 
fending), and  a)so  eoples  of  depositions  of  certain  witnesses  also  taken  by^l^ 
police ;  and  he  made  use  of  these  cot)ies  in  conducting  bis  client's  case. 

As  copies  of  these  papers  are  not  albwed  by  the  police^aulborlties  to  be 
given  to  anybody,  the  Deputy  Magistrate  considered  that  those  which  tte 
pleader  used  must  have  been  obtained  improperly,  if  not  dishonestly ;  and  after 
some  communication  with  the  Officiating  District  Majcistrate,  Mr.  Cooke,  an 
enquiry  was  instituted  in  the  Police  Office,  the  result  of  which  was  that  some 
of  Uie  mohurrirs  employed  in  that  office  were  punished. 
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1883.  Meanwhile,  Chand  Myan,  the  prisoner  whom  the  pleader  defended,  was 

■  discharged  by  the  Deputy  Magistrate ;  but  some  others  of  the  prisoners  were 

In  the       committed  for  trial  upon  the  charge  of  dacoity.    The  Sessions  at  which  the 

If  ATTBR  OF    ^^j^g  ^2^  jq  come  on  were  fixed  for  the  loth  of  September  last,  and  the  pleader, 

THE  Petition  Rristo  Lall  Nag,  was  retained  to  defend  some  of  the  prisoners. 

OF  Kristo 

Lall  Nag,  ^^  ^^^  ^^^^  ^^  things  it  seems  that,  on  the  30th  of  August,  after  the  enquiry 

10  Cal.  256.  ^  ^^^  Police  Office  had  closed,  Mr.  Barber,  the  Deputy  Magistrate,  with  the 
sanction,  and  apparently  by  the  direction  of  Mr.  Cooke,  made  an  order  calling 
upon  the  pleader  to  show  cause  why  he  should  not  be  dismissed  or  otherwise 
punished  for  misconduct  in  using  these  copies  of  the  police-papers,  and,  mean- 
while, suspending  him  from  practice  as  a  pleader. 

This  order,  so  far  as  it  is  material  for  our  present  purpose,  was  in  the  fol- 
lowing terms : — 

"  In  conducting  the  preliminary  enquiry,  and  while  witnesses  were  being 
examined  against  his  client,  Chand  Myan,  on  the  27th  June  and  5th  July 
1883,  the  pleader  asked  certain  questions,  which  tended  to  show  that  he  was  in 
possession  of  copies  of  certain  police-investigation  papers. 

"  In  a  subsequent  investigation  it  was  proved  that  he  had  in  his  posses- 
sion copies  of  the  confessions  made  to  the  police  by  £da  Ghazi,  Ram  Kanai 
Jugee,  and  Wajuddin,  who  were  jointly  charged  with  his  client,  and  the  depo- 
sitions taken  by  the  police  of  the  witnesses  Hasan  Ali,  Womaid  Ali,  Abdul,  and 
Tita  Ghazi,  and  that  he.  made  use  of  some  of  these  copies  in  the  dacoity  case. 

"  Copies  of  the  police-investigation  papers  are  never  given  by  authority, 
and  this  pleader,  in  obtaining  and  making  use  of  such  copies,  which  were  got 
by  fraudulent  and  dishonest  means,  has  laid  himself  open  to  a  grave  charge  of 
very  unbecoming  and  unprofessional  conduct,  such  as  cannot  be  countenanced 
in  any  mukhtar,  much  less  a  pleader. 

*^  As  the  pleader  has  confessed  in  his  statement  that  he  had  in  his  pos- 
session, and  made  use  of,  these  papers,  it  is  necessary  that  he  should  be  called 
on  to  show  cause  why  he  should  not  be  dismissed  or  otherwise  punished.  In 
the  meantime.  I  think,  he  should  be  suspended  pending  the  investigation. 

"Ordered,  therefore,  that,  with  the  District  Magistrate's  sanction,  the 
pleader  Kristo  Lall  Nag  be  suspended,  and  that  he  be  noticed  under  s.  14  of 
the  Act  to  appear  on  the  17th  September  next  to  answer  to  these  charges.  The 
witnesses,  the  names  of  whom  appear  in  the  police-papers,  will  be  summoned 
on  that  date,  and  special  sanction  to  the  suspension  be  solicited." 

This  order  of  suspension  was  specially  sanctioned  by  Mr.  Cooke ;  and  it 
seems  that  Mr.  Rees,  the  Sessions  Judge,  upon  being  applied  to,  refused  to 
interfere. 

Upon  an  affidavit  disclosing  these  facts,  Mr.  Ghose  applied  to  this  Bench 
on  the  1 2  th  of  September  last  for  a  rule  to  show  cause  why  the  proceedings  of 
the  Deputy  Magistrate  should  not  be  set  aside  upon  two  grounds : — 

(i)  That  the  pleader  had  been  guilty  of  no  misconduct ;  and 

(2)  That  the  Magistrate  had  no  right  to  suspend  him  from  practice  under 
the  Legal  Practitioners  Act. 

Mr.  Ghose  further  urged  upon  us  that  the  suspension  was  the  more  unjusti- 
fiable, because,  as  the  trial  of  the  dacoity  case  was  fixed  for  the  13th  of  Septem- 
ber, the  pleader  was  prevented  from  defending  the  prisoners  for  whom  he  was 
retained. 
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Aftec  hearing  this  aj^lication,  we.  thought  it  right  tb  issne  a  rale  in  the        1883. 
following  form  : —  — _— 

•*  Let  a  rale  issue,  calling  upon  the  Deputy  Magistrate  of  Noakhally  to      *"  '*'"■ 
show  cause  whv  the  order  of  suspension  of  the  pleader  in  question  should  not    •'a""*  <^' 
be  set  aside.    Meanwhile,  let  the  record  of  the  proceedings  be  sent  for ;  and  '''""  Pktitiow 
we  direct  that  the  order  of  suspension  be  itself  suspended,  until  the  High  Court    o'  Kristo 
\a&  had  an  opportunity  of  investigating  and  deciding  the  matter.  \^\a.  Nag, 

*'  A  copy  of  this  rale  will  be  served  on  the  District  Magistrate,  as  well  as    «>  Cal.  356. 
the  Deputy  Magistrate,  and  it  will  be  heard  in  due  course  before  the  Vacation 
Bench. 

''  Wemay  addthat,sofaras  we  canascertainfromthe  facts  brought  before  us, 
tbe  only  charge  made  against  the  pleader  was,  that  he  had  in  his  possession  copies 
of  certain  polioe-pi^)^s,  which,  for  aught  that  appears,  he  may  have  obtained 
by  perfectly  honest  means.  Even  assuming  that  the  Deputy  Magistrate  haJ 
any  authority  by  law  to  suspend  th/p  pleader,  which  at  present  we- much  (|oubt, 
it  certainly  seems  a  very  arbitrary  proceeding,  not  only  as  regards  the  pleiMlep; 
himself,  but  the  prisoners  whom  he  was  defending,  that  he  should  be  suspend- 
ed from  practice  pending  the  enquiry,  without  any  opportunity  having  beeOv 
given  him  of  showing  cause  against  tne  suspension." 

Our  object  in  making  this  Rule  returnable  in  the  vacation  was  that  the 
matter  should  be  disposed,  of  with  as  little  delay  as  possible ;  but  it  seems  tio 
have  been  considered  desirable  that  the  Rule  should  be  l[ieard  by  the  Bendk 
which  granted  It. 

It  was,  therefore;  brought  on  again  by  Mr.  Ghose  before  this  Bench  on  the 
3  and  of  last  month ;  and  we  have  now  had  an  opportunity  of  reading  the  re- 
cord of  the  proceedings,  as  well  as  a  statement,  dated  the  19th  of  September 
last,  prepared  by  Mr.  Cooke,  in  which  that  gentleman  explains  his  view  of  the 
matter,  and  the  reason  why  proceedings  were  taken  against  the  pleader. 

No  cause  has  been  shown  against  the  Rule  by  the  Deputy  Magistrate,  Ur.^ 
Barber,  and  he  appears,  notwithstanding  our  order,  to  have  heardthecase  against 
tlie  pleader  on  the  21st  of  September.  We  have  received  his  final  judgment, 
returned  with  the  other  papers,  dated  the  2nd  of  October,  in  which  he  finds 
the  pleader  guilty  of  dishonest  and  unprofessional  conduct,  and  recommends 
that  he  should  be  su^nded  from^  practice  for  one  month. 

This  non-compliance  with  our  order  appears  to  have  been  due  to  some* 
misunderstanding  upon  the  part  of  Mr.  Cooke.  His  clear  duty  was,  upon  re- 
ceiving that  order,  to  have  forwarded  it  to  Mr.  Barber,  with  directions  that  it 
should  be  at  once  obQre4.  We  desired  to  have  the  record  sent  up  with  Mr. 
BMi)er's  own  explanation,  in  order  that  this  Court  might  decide  whether  the 
ease  against  the  pleader  should  be  proceeded  with  at  all,  and  whether  he  had 
been  legally  suspended ;  and  we  were  specially  desirous  of  having  an  explana- 
tion from  Mr.  Barber  himself,  because  we  wished  to  know  whether,  at  the  time 
when  he  issued  the  order  of  suspension,  he  was  aware  that  the  pleader  had  been 
retained  to  defend  the  other  prisoners.  We  now  fin4  no  reason  to  suppose,  upon, 
a  perusal  of  the  papers,  that  he  was  aware  of  that  fact.  If  he  had  been,  we 
should  have  considered  it  our  duty  to  deal  with  the  matter  in  a  very  different, 
way,  and  to  have  brought  it  to  the  notice  of  His  Honour  the  Lieutenant-Go- 
vernor. 

We  have  now  to  consider  the  two  main  points,  upon  which  the  Rule  was 
originally  obtiuned  by  Mr.  Ghose,  namely : — 

tsi. — ^Whether  there  was  any  ground  for  the  finding  of  the  Deputy  Ma- 
gistme  that  the  [deader  had  been  guilty  of  misconduct. 

I.  L.  R.,  Cal.  67. 
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1883.  2ndly, — Whether,  under  the  Legal  Practitioners  Act  of  1 879,  the  Magistrate 

had  any  power  to  make  the  interim  order  of  suspension.     As  our  first  iniipres- 

In  the       giQu  upon  both  these  questions  was  entirely  opposed  to  the  view  which  has  been 
MATTER  OF    taken,  not  only  by  the  Magistrates  concerned,  but  also,  as  it  would  appear,  by 
THE  Petition  the  Sessions  Judge,  we  thought  it  more  than  usually  important  that  the  Govera- 
OF  Kristo    ment  should  be  represented  at  the  hearing ;  and,  as  we  found  that  Mr.  Kilby, 
Lall  Nag,    the'Deputy  Legal  Remembrancer,  had  not  been  sufficiently  instructed,  we  post- 
10  Cal.  256.  poned  the  hearing  for  some  days,  in  order  that  he  might  have  an  opportuniQr 
of  considering  the  papers,  and  consulting,  if  necessary,  the  Advocate-General 
upon  the  subject. 

We  have  now  heard  the  case  discussed  a  second  time ;  and  we  find  that 
Mr.  Kilby,  having  consulted  the  Advocate-General,  is  not  prepared  to  uphold 
the  decision  of  the  Magistrate  upon  either  point. 

It,  therefore,  only  remains  for  us  to  give  our  reasons  for  overruling  that 
decision. 

As  regards  the  first  point,  it  appears  from  the  judgment  of  Mr.  Barber  that 
the  only  ground  upon  which  he  considered,  and  has  since  found,  the  pleader 
guilty  of  misconduct  was,  that  he  had  in  his.  possession,  and  had  used  in  the 
defence  of  his  client,  certain  copies  of  depositions  of  witnesses  which  had  been 
taken  against  the  prisoners  by  the  police,  and  of  confessions  which  had  been 
also  made  to  the  police  by  some  of  the  prisoners. 

We  understand  that  these  depositions  and  confessions  had  been  taken 
down  in  writing,  and  were  in  the  custody  of  the  mohurrirs  employed  in  the 
police-office,  and  it  was  no  doubt  the  duty  of  those  persons  not  to  allow  copies 
of  them  to  be  taken. 

It  has  not  been  proved,  nor  even  alleged,  as  against  the  pleader,  that  he  was 
himself  either  party  or  privy  to  the  procuring  from  the  police-office  the  copies 
which  he  had  in  his  possession;  but  the  Deputy  Magistrate  seems  to  think 
that,  as  he  must  have  known  what  tKe  rules  of  the  office  were,  he  was  guilty  of 
dishonest,  or  at  any  rate  dishonourable  and  unprofessional,  conduct  in  usin^ 
copies  which  had  been  improperly  obtained. 

The  Officiating  Magistrate,  we  observe,  goes  further.  He  compares  the  con- 
duct of  the  pleader  with  that  of  a  receiver  of  stolen  goods. 

We  consider  that  this  view  of  the  case  is  entirely  erroneous,  and  that  it  is 
based  on  misconception,  not  only  of  the  duties  of  an  advocate,  but  of  the  nature 
of  the  right,  which  the  police-authorities  had,  to  the  depositions  and  confessions, 
which  were  taken  down  in  writing.  There  was  nothing,  so  far  as  we  can  sec, 
in  the  subject-matter  of  those  depositions  or  confessions,  which  gave  the  police- 
authorities  any  special  property  in  them,  or  which  prevented  the  pleader,  upon 
either  legal  or  moral  grounds,  from  using  them  on  behalf  of  his  client. 

If  any  one  of  the  prisoners  or  other  persons  who  were  present  at  the  time 
when  the  depositions  were  taken,  or  the  confessions  made,  had  been  a  sufficiently 
good  scribe  to  take  down  in  writing  what  either  the  prisoners  or  the  witnesses 
said,  or  had  a  sufficiently  good  memory  to  have  correctly  related  what  took  place 
to  the  pleader,  it  is  clear  that  the  latter  would  have  been  perfectly  justified  in 
using  the  information  for  the  benefit  of  his  client  in  any  way  which  the  rules  of 
evidence  allowed. 

The  only  impropriety,  if  there  was  any,  was  in  the  manner  in  which  the 
copies  of  these  documents  were  obtained  from  the  police-office ;. and 4o that,  so 
far  as  appears,  the  pleader  was  neither  party  nor  privy. 
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If  the  subject-matter  of  the  documents  had  been  of  a  private  or  personal        1883 
nature,  the  case  might  be  different ;  but  there  is  nothing  either  in  the  depositions 
of  the  witnesses,  or  in  confessions  of  a  prisoner  at  a  police-investigation,  which 
makes  them,  so/ar  as  their  subjeci-matUr  is  concerned^  any  more  the  property  of 
the  police  than  the  property  of  the  prisoner. 

Nor  is  there  anything  inconsistent  either  with  justice  or  morality  in  the    ^^^^  ^ 
pleader's  using  the  information  for  the  benefit  of  his  client.    As  a  matter  of  fact        _^ 
and  of  practice,  it  constantly  happens  that  copies  of  police-papers  are  obtained    '**      '  '^' 
and  used  at  criminal  trials.    Mr.  Ghose,  who  has  had  a  large  experience  in 
criminal  cases  in  the  mofussil,  informs  us  that  there  is  hardly  any  case  of  im- 
portance, in  which  Counsel  are  engaged  to  defend  a  prisoner,  in  which  some 
copies  or  statements  of  proceedings  which  have  taken  place  in  the  police-office 
are  not  handed  to  Counsel  by  way  of  instructions.    And  Mr.  Kilby,  who  has 
also  had  considerable  experience  in  such  matters,  and  who  has  appeared  here 
in  this  case  on  behalf  of  the  Government,  is  not  prepared  to  deny  that  statement, 
or  to  justify  the  Magistrate  in  the  course  which  he  has  taken. 

We  are  of  opinion,  therefore,  that  the  facts  found  by  the  Magistrate  disclose 
no  misconduct. of  any  kind,  professional  or  otherwise,  on  the  part  of  the  pleader. 

The  next  question  is,  whether  in  making  the  order  of  the  30th  of  August, 
calling  on  the  pleader  to  show  cause  why  he  should  not  be  punished,  the  Ma- 
gistrate had  any  right  to  suspend  him  in  the  meantime  from  practice  ? 

Here,  again,  we  consider  that  both  the  Magistrates  and  the  District  Judge 
have  taken  an  erroneous  view  of  the  law. 

Reading  s.  14  of  the  Legal  Practitioners'  Aft,  1879,  >^  conjunction  with  s. 
40,  we  have  no  doubt  whatever  that  the  power  of  interim  suspension  which  is 
given  by  cl.  5  of  s.  14  can  only  be  exercised  after  the  pleader  has  been  heard 
in  his  defence,  and  pending  the  investigation  and  the  orders  of  the  High  Court. 

This,  indeed,  appears  to  us  to  be  the  natural  interpretation  of  the  clause, 
even  when  read  by  itself ;  but,  coupled  with  s.  40,  the  meaning  is  still  more  clear. 
And  it  seems  only  right  and  reasonable  that  this  should  be  its  meaning,  because 
it  would  seem  a  dangerous  and  arbitrary  power  to  entrust  to  any  Court,  to  sus- 
pend a  pleader  from  practice,  before  he  has  had  an  opportunity  of  being  heard 
in  his  defence. 

This  very  case  is  a  remarkable  illustration  of  the  injustice  that  might  be  done, 
not  only  to  the  pleader  himself,  but  to  his  clients,  by  the  exercise  of  such  a  power 
without  any  legal  ground. 

The  High  Court,  so  far  as  we  are  aware,  does  not  possess  any  such  power ; 
and  it  certainly  tends  to  strengthen  our  view  of  the  meaning  of  the  Aft,  that  under 
s.  42  there  is  an  express  provision,  that  the  Chief  Court  of  the  Punjab  is  not  to 
dismiss  or  suspend  an  advocate  until  he  has  had  an  opportunity  of  being  heard 
in  his  defence. 

The  Rule  will,  therefore,  be  made  absolute  to  set  aside  ah  initio  the  proceed- 
ings of  the  Deputy  Magistrate. 

Rule  absolute. 
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Be/ore  Mr.  justice  McDanell  and  Mr.  Justice  Field. 
1884.  In  the  mattkr  of  the  Petition  of  NOBIN  KRISTO  MOOKERJEE. 

3^««-^^  NOBIN  KRISTO  MOOKERJEE  ^v.  RUSSICK  LALL  LAH  A.^ 
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Criminal  Procedure  Code  (Act  X.  of  1882),  ss.  43$,  ASf'^Furiher  enquiry,  Power 
cf  District  Magistrate  io  direct^*'  Inferior  Criminal  Couri*^ — PfoHoe  to 
accused. 

The  words  *'  inferior  Crimttial  Court"  i  n  -s.  435  of  the  Criminal  Procedure  Code  mean. 
Inferior  so  £air  as  r^prdsUie  particnlar  matter  in  respect  to  which  the  soperior  Court  in 
asked  to  exercise  its  reviaional  jurisdiction. 

A  oriminal  charge  instituted  before  a  Magistrate  of  the  first  class  was  finally  disponed 
«f  by  him  by  an  order  •discharging  ihe  accused.  SubseqnentW  the  Magistrate  of  the  £Ka- 
trict,  proceeding  under  S..437  of  tne  Code  of  Criminal  Procedure,  dirrated  a  further  en- 
quiry  to  be  made  by  a  Subordinate  Magistrate.  This  order  was  made  without  notice  to 
the  accused. 

Held  that  the 'Magistrate  of  the  Diistritft  had  no  jurisdiction  to  direct  a  further  en- 
quiry. 

Semble  that,  as  a  matter  of  strict  law,  the  accused  was  not  entitled  to  be  heard  by  the 
District  Magistrate  before  granting  the  order  directing  the  enquiry. 

Mr.  Evansy  Baboos  Umhica  Charan  Base,  Grish  Chunder  Chowdhry^  Sa-- 
roda  Prasad  Roy^  Harendro  Naih  Mookerjee^  and  Dwarkanaih  Chuckerhutty 
for  the  petitioner. 

Mr.  Allen  for  the  opposite  party. 

The  facts  of  this  case  sufficiently  appear  from  the  jadgment  of  the  Court 
(MoDonell  and  Field,  JJ.),  which  was  delivered  by 

Field,  J.-^n  this  case  a  rale  was  granted  by  Maclean  and  Norris, 
JJ.,  on  the  20th  December  last,  calling  upon  one  Rossick  Lall  Laha  to  shew 
cause  why  a  certain  order  made  by  the  Magistrate  of  the  24-Pergannahs  under 
s.  437  of  the  Code  of  Criminal  Procedure,  and  dated  the  5th  December  last, 
should  not  be  set  aside. 

The  facts  of  the  case  are  briefly  these  :  On  or  about  the  27th  day  of  Se^ 
tember  1881,  one  Baboo  Romanath  Laha  lent  a  sum  of  Rs.  5,000  upon  a  mort- 
gi^ge-bond  to  a  person  who  represented  himself  to  be  one  Khirode  Chunder 
Mookerjee.  This  person  was  identified  by  Nobin  Kristo  Mookerjee,  the  peti< 
tioner  now  before  us.  The  sum  so  lent  upon  mortgage  was  payable  upon  the 
expiry  of  six  months.  The  money  not  having  been  paid,  a  demand  was  made 
on  behalf  of  the  mortgagee  upon  the  real  Khirode  Chunder  Mookerjee,  who 
denied  any  knowledge  whatever  of  the  transaction,  and  repudiated  liability  under 
the  mortgage-bond.  Subsequently,  Khirode  Chunder  Mookerjee  instituted  a 
suit  in  the  Civil  Court  to  have  the  mortgage-bond  cancelled,  on  the  ground  that 
he  had  not  executed  it,  and  that  the  whole  transaction  was  an  attempt  to  com- 
mit a  fraud  upon  him.  That  suit  was  decreed ;  and,  immediately  after  its  being 
so  disposed  of,  a  criminal  charge  was  prefened  by  Russick  Lall  Laha»  the 
brother  of  Romanath  Laha  (who  had  in  the  meantime  died),  against  the  peti- 
tioner before  us,  Nobin  Kristo  Mookerjee,  and  another  person,  who  is  said  to 
have  been  the  broker  in  the  transaction.  The  broker  absconded,  and  the  cri- 
minal charge  proceeded  as  against  -Nobfn  Kristo  Mookerjee  alone.  This  cri- 
minal charge  was  instituted,  on  the  20th  June  1883,  before  a  Magistrate  (rfthe 

1  Criminal  Motion,  No.  351  of  1883,  against  the  order  of  C  C  Stevens,  Bsq,,  Ma- 
gistrate of  24-Pergunnahs,  dated  the  5th  Deceml>er  1883. 
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first  dan  sitting  at  Sealdrii ;  and  after  (onmenMaipoftpoiMtmeatii,  it  was  finat- 
fy  disposed  of  by  him  three  months  Jater»  w,,  on  the  J5th  September  18&3, 
byanorder  discliarging'the  accused  person.  Subsequently,  an  a{^ication 
^was  made  to  the  Magistrate  of  die  district,  that  is,  the  Magistrate  of  the  24- 
Pemumahs,  and  the  Magistrate  <rf  the  district,  proceeding  under  s.  45  7  of  the 
Code  of  Criminal  Procedure,  made,on  die  stbof  December  1883,  the  order  which 
isnow  sought  to  be  set  aside.  By  that  order  the  District  Magistrate,  after  refer- 
ring briefly  to  the  facts  of  the  case,  directed  that  a  farther  enquiry  be  made,  and 
fcnr  ttie  purposes  of  making  this  enquiry  .he  made  over  the  case  to  a  Subordinate 
Magi^rate.  It  is  now  contended  before  us  that  the  order  of  the  District  Ma- 
gistrate di  the  t4^Pergunnah8  is  bad,  and  ought  to  be  set  aside  on  two  grouncte, 
/rx/,  because  the  order  of  disdiarge  having  been  made  by  a  Magistrate  ca  the  first 
class,  tbt  District  Magistrate  had,  upon  the  proper  iconatmotion  of  s.  435  of  the 
Code  of  Criminal  Procedure,  no  jurisdiction  io  call  for  the  record,  and  there- 
fore had  no  jurisdiction  under  s.  437  to  dhrect a  further  enquiry.;  secondly,  because 
the  Older  was  made  without  notice  having  been  given  to  the  accused  person,  and 
therefore  without  sudi  accused  person  lukving  faod  an  opportunity  of  being  heard 
before  the  District  Magistrate  proceeded  to  make  an  order  to  his  prejudice. 
We  shidl  deal  with  these  two  points  sinaftm. 

With  rderence  to  thtftrs/  pohit,  s.  435  of  the  piesent  Code  of  Criminal 
Procedure  provides  as  foUbws :  "The  High  Court  or  any  Court  <rf  Session  or 
Distrid  Magistrate,  or  any  Sub-divisional  Magistrate  empowered  by  the  Local 
Government  in  this  behstlf,  may  call  for. and  examine  tne  record  of  any  pro- 
ceed'mg  before  any  inferior  Criminal  Court,"  &c  Then  s.  437  provides  as 
follows :  **  On  examining  ai^  record  under  s.  435'OrrOtherwise,  Uie  High  Court 
or  Court  of  Session  may  dired  the  Distrid  Magistrate  by  himself,  or  by  any  of 
<he  Magistrates  subordinate  to  him,  to  make,  and  the  Distrid  Magistrate  may 
hhnself  mate,  or  dired  any  Subordinate  Mi^stiate  to  make,  further  enquiry 
into  any  compbunt  iriiich  has  been  ^smissed  under  s.  203,  or  into  the  case  of 
any  accused  person  iriio  has  been  discharged."  Now,  we  have  first  to  con- 
sider what  is  the  meaning  of  the  term  <* inferior  Criminal  Court"  in  s.  435,  and. 
In  order  to  determine  what  the  corred  meaning  of  this  expression  is,  we  must 
resort  to  a  usual  mode  of  construction,  that  Is,  we  must  examine  U^e  present 
Code  as  compared  with  the  provisions  of  the  previous  Code  upon  the  same 
scibjed.  S.  435  of  the  present  Code  corresponds  with  s.  295  of  the  Code  of 
iSyt,  and  in  that  section  the  words  used  are  "  any  Court  subordinate  to  such 
Court  or  Magistrate."  Now,  we  may  observe  that,  as  to  the  meaning  of  the 
lerm  "subordinate,"  no  question  can  now  arise.  The  subordination  of  the 
Magistrates  in  a  distrid,  other  than  the  Distrid  Magistrate,  to  the  Magistrate 
of  the  distrid,  was  provided  for  by  the  second  paragraph  of  s.  295  of  the  Code 
of  1872 ;  and  these  provisions  are  re-*enacted  and  amplified  by  s.  17  of  the 
piesent  Code.  It  being  then  clear  that  the  Legislature  has  made  no  change 
in  the  subordination  of  Magistrates,  we  have  to  consider  what  is  the  intention 
which  is  to  be  gathered  from  the  substitution  of  the  term  **  inferior  Criminal 
Court"  in  the  present  Code  for  the  words  **  subordinate  to  such  Court"  in  the 
former  Code.  It  appears  to  us  unreasonable  to  suppose  that  this  new  expres- 
sion ^las  been  substituted  without  any  definite  objed;  and  the  conclusion  to 
.which  we  are  ultimately  led  is  this,  that  the  term  " inferior  Criminal  Court" 
must  bexonstraed  to  mean  "judicially  inferior,"  that  is,  a  Court  over  which 
the  Court  or  Magistrate  ^oceeding  under  s.  435  of  the  Code  has  appellate 
jurisdiction.  It  was  contended  before  us  by  the  learned  Counsel,  Mr.  Allen, 
that  a  subocdinate  Magistrate  of  the  first  class  is  a  Criminal  Court  inferior  to 
the  MagisHate  cif  the  distrid,  because  there  are  in  the  ^piesent  Code  certain 
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piiovisions  under  which  a  Mag^istrate  of  the  first  class  is  in  certain  matters  sub^ 
'  jed  to  the  appellate  jurisdiction  of  the  Magistrate  of  the  distrid.  These  pro- 
visions are  to  be  found  in  ss.  406  and  515.  Undoubtedly  there  is  much  weight 
in  this  argument,  which  we  have  carefully  considered.  It  appears  to  us,  how- 
ever, that  a  construction  can  be  put  upon  s.  435,  which  will,  in  no  wise,  be 
contradicted  by  the  existence  of  the  appellate  jurisdiction  given  to  the  Magis- 
trate of  the  district  over  First-class  Magistrates  by  ss.  406  and  415.  We  think 
that  the  words  ''  inferior  Criminal  Court "  in  s.  435  must  be  construed  to  mean 
inferior,  so  far  as  regards  the  particular  matter  in  resped  of  which  the  superior 
Court  is  asked  to  exercise  its  revisional  jurisdiction.  In  arriving  at  this  con- 
clusion, we  have  considered,  as  I  have  already  stated,  the  intention  to  be 
gathered  from  the  substitution  of  the  word  "  inferior  "  in  the  existing  Code  for 
the  word  "subordinate"  in  the  Code  of  1872.  But  there  is  another  and  a 
material  circumstance  which  has  also  influenced  our  minds.  It  was  settled 
kw  under  the  old  Code  that  when  a  Magistrate,  other  than  the  Magistrate  of 
the  distrift,  had  discharged  an  accused  person  after  hearing  the  evidence  for 
the  prosecution,  the  Magistrate  of  the  distrift  had  no  jurisdiction  to  direft  a 
further  enquiry,  or  revive  the  prosecution  upon  the  same  evidence.  It  was 
held  in  two  cases,  the  case  of  Mohesh  Mistri^  and  the  case  of  Donnelly^  that, 
if  the  Distrift  Magistrate  was  of  opinion  that  further  proceedings  should  be 
taken  upon  the  evidence  on  the  record  (in  a  case,  that  is,  where  no  fresh  evi- 
dence is  forthcoming,  see  p.  411  of  the  Report  in  the  latter  case),  he  must  refer 
the  case  for  the  orders  of  the  High  Court.  The  Distrift  Magistrate  had,  at 
the  same  time,  the  power  of  directing  a  further  enquiry  in  one  particular  case, 
that  is,  where  a  complaint  had  been  made,  and  such  complaint  had  been  sum- 
marily dismissed  without  the  exam'mation  of  witnesses  (see  s.  298  of  the  Code 
of  1872  as  amended  by  s.  31  of  Aft  XL  of  1874).  S.  437  of  the  present  Code 
extends  this  power  to  the  case  of  any  accused  person  who  has  been  discharged 
(see  the  last  ten  words  of  the  section);  and  it  is  very  reasonable  to  suppose 
that  the  Legislature,  in  conferring  upon  the  Distrift  Magistrate  a  new  power — 
a  power,  that  is,  which  he  was  not  competent  to  exercise  under  the  law  of 
1872 — considered  it  proper  that  this  power  should  be  exercised  by  him  over 
those  Magistrates  only  who  are  subjeft  to  his  appellate  jurisdiction.  We  think 
that  this  is  a  reasonable  construction ;  and  when  we  further  construe  the  terjn 
**  inferior  "  used  in  s.  435  to  mean,  as  I  have  already  said,  inferior,  so  far  as 
regards  the  particular  subject-matter,  we  are  enabled  to  put  upon  the  Ck)de  a 
construction  which  reconciles  sections  at  first  apparently  conflicting. 

But,  then,  it  is  contended  that  the  words  "or  otherwise  "  in  s.'437  give  the 
Distrift  Magistrate  a  power  quite  independent  of  the  power  conferred  upon  him 
in  cases  in  which  he  has  proceeded  under  s.  435.  We  have  considered  this 
argument,  and  we  are  unable  to  accede  to  it.  We  think  that  these  words  "  or 
otherwise,"  being  words  of  general  import,  following  the  particular  words  "  under 
s.  435,"  must  be  construed  according  to  the  usual  rule,  and  that  they  mean  not 
"in  any  other  way  whatsoever,"  but  in  any  other  way  provided  by  the  Code. 
For  exarhple,  in  the  case  of  an  appeal,  the  Appellate  (5ourt  is  empowered  by 
s.  423  to  send  for  the  record,  and  this  would  be  a  case  in  point.  Then,  there 
is  the  further  argument  that,  if  we  were  to  put  upon  the  words  "  or  otherwise," 
the  wide  and  general  construction  contended  for,  the  whole  of  the  limitation 
necessarily  implied  in  the  provisions  of  s.  435  would  become  unnecessary;  and 
such  a  result  would  suppose  in  the  Legislature  an  absence  of  all  intention,  which 
we  think  Ought  not  to  be  imputed  or  presumed. 


*  1.  L.  R.,  I  Cal.  282. 
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We  now  come  to  the  second  contention,  viz,,  that  no  notice  was  given  to 
the  accused,  and  that  no  order  coUld  have  been  made  without  giving  him  an  - 
opportunity  of  being  heard.  S.  440  provides  as  follows :  "  No  party  has  any 
right  to  be  heard  either  personally  or  by  pleader  before  any  Court  when  exer- 
cising its  power  of  revision,  provided  that  the  Court  may,  if  it  thinks  fit,  when 
exercising  such  powers,  hear  any  party  either  personally  or  by  pleader,"  &c. 
This  is  the  general  rule  provided  by  the  Legislature ;  and  it  must  be  taken  to 
be  a  legislative  recission  of  the  usual  principle  that  persons  are  entitled  to  be 
heard  before  any  order  affefting  them  to  their  prejudice  can  be  made.  To  this 
general  rule,  so  laid  down  by  the  Code,  there  are  two  exceptions  to  be  found 
in  the  Code  itself.  The  first  is  to  be  found  in  cl.  a  of  the  provision  to  s.  436. 
The  second  is  contained  in  the  second  paragraph  of  s.  439.  The  case  now  be- 
fore us  does  not  come  within  either  of  these  exceptions.  We  therefore  think 
that,  as  a  matter  of  strid  law,  it  is  impossible  to  say  that  the  petitioner  in  this 
case  was  entitled  to  be  heard  by  the  Distrid  Magistrate  of  the  24-Pergunnahs 
before  the  order  complained  of  could  be  made.  But  this  Court,  in  the  exer- 
cise of  its  revisional  jurisdiction,  is  competent  to  question,  not  only  the  legality , 
but  ikie propriety  of  any  finding,  sentence,  or  order;  and  we  therefore  think  that 
it  is  quite  open  to  us  to  deal  with  the  question  whether  a  District  Magistrate^ 
in  exercising  the  power  conferred  upon  him  by  s.  437,  exercises  a  proper  dis- 
cretion in  proceeding  to  make  an  order  for  further  enquiry  without  giving  notice 
to  the  accused,  and  allowing  him  an  opportunity  of  being  heard.  As  the  pre- 
sent case  can,  however,  be  sufficiently  disposed  of  upon  the  first  point,  we  do 
not  propose  to  enter  into  the  merits,  or  to  express  any  opinion  whether  the  Distrid 
Magistrate  in  the  present  instance  exercised  a  proper  discretion  in  making  the 
order  complained  of  without  giving  notice  to  the  accused  p^son.  A  case  was 
quoted  by  the  learned  Counsel  for  the  petitioner  in  which  Mr.  Justice  Mitter 
and  myself  thought  that  the  accused  ought  to  have  had  notice.  That  opinion  had 
reference  to  the  particular  facts  of  that  case ;  and  we  laid  down  no  general  rule. 
In  the  case  now  before  us,  having  read  the  petition  which  was  presented  to  the 
Distrid  Magistrate,  the  inclination  of  our  minds  is  that  that  petition  contained 
arguable  matter — matter  upon  which  it  would  have  been  fair  to  the  accused  to 
have  heard  him  in  person  or  by  Counsel  before  an  order  was  made,  which  was  fol- 
lowed immediately  by  a  warrant  issued  for  his  arrest.  But,  as  I  have  already  said. 
Inasmuch  as  the  present  case  can  be  sufficiently  disposed  of  upon  the  first  point, 
we  think  it  unnecessary  to  come  to  any  definite  conclusion  upon  the  second  point. 

It  appears  to  us  that,  for  the  reasons  which  I  have  stated,  the  Magistrate 
of  the  24-Pergunnahs  had  no  jurisdiction  to  make  the  order  of  the  5th  De- 
cember 1883  complained  of,  and  we  must,  therefore,  set  aside  that  order.  We 
were  asked  by  Mr.  Allen,  the  learned  Counsel  for  the  opposite  party,  to  take  up 
this  case  under  s.  429,  and  proceed  to  exercise  our  revisional  jurisdiction  after 
entering  into  the  merits.  We  have  considered  this  application,  and  we  think 
that  it  is  not  one  with  which  we  can  comply.  The  accused  person  has  had  no 
notice  of  such  an  application,  and  has  not  come  here  prepared  to  meet  such  a 
case.  If  we  thought  that  we  ought  to  exercise  our  revisional  jurisdiction,  it  would 
be  necessary  to  issue  a  fresh  notice,  and  appoint  a  further  day  for  the  hearing 
of  the  case  upon  its  merits.  Bat,  having  regard  to  the  faft  that,  if  the  prose- 
cutor desires  to  proceed  further,  the  Court  of  the  Sessions  Judge  of  the  24-Per- 
gunnahs, which  has  jurisdiction,  is  close  at  hand,  we  think  it  unnecessary  that 
the  time  of  the  High  Court  should  be  taken  up  in  disposing  of  a  matter  which 
can  be  dealt  with  by  that  tribunal. 
The  rule  will  be  made  absolute. 

Rule  absoliiie. 
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APPELLATE  CRIMINAL. 
Bifore  Mr.  fustia  MUUr  and  Mr.  fusHce  Field. 
1884.  In  the  MAxm  of  thi  Petition  or  SURAT  DHOBNL^ 

J^^^'  Evidence  Ad  (I.  of  18^2),  s.  6^Stai9ment  made  to  third  person  by  person 

10  Cal.  30«.  injured. 

The  only  evidence  af^nst  a  prisoner  charged  with  hawing  volantarilj  caused  grievous 
.  hurt  was  a  statement  made  in  the  presence  of  the  prisoner  by  the  person  mjured  to  a  third 
person,  immediately  after  the  commission  of  the  oifience.    The  prisoner  did  not,  when  the 
statement  was  made,  deny  that  she  had  done  the  act  complained'  of. 

Neltt  that  the  evidence  was  admissible  under  s.  6  and  s.  8,  ill.  g,  of  the  Evidence 
Act 

In  this  case  the  prisoner  had  been  convicted  by  the  Assistant  Commis- 
sioner of  Dibmgarh,  under  s.  324  of  the  Indian  Penal  Code,  of  having  volun- 
tarily caused  hurt  to  her  daughter-in-law,  by  burning  her  with  a  red-hot  pair 
of  tongs.  The  only  evidence  in  support  of  the  charge  was  a  statement  made 
in  the  presence  of  ue  prisoner  by  the  daughter-in-law  to  a  neighbour  Imme- 
diately after  the  commission  of  the  offence.  It  i^peared  also  that  the  prisoner 
did  not  deny  that  she  had  inflicted  the  injuries.  The  prisoner  appealed  to  the 
Officiating  Judge  of  the  Assam  Valley  Districts,  who  held  that  the  statement 
was  so  closely  bound  up  with  the  occurrence  itself  that  it  was  clearly  a  rele- 
vant fact,  and  admissible  in  evidence  under  s.  6  of  the  Evidence  Act,  and 
affirmed  the  conviction.  • 

The  prisoner  preferred  a  petition  to  the  High  Court. 

Baboo  yogiesk  Chtmder  Rojf  for  die  petitioner. 

No  one  appeared  for  the  Crown. 

The  following  judgments  were  delivered  by  the  Court  (Mittir  and 
Field,  JJ-)  :— 

Fisu),.  J.-— The  additaonal  evidence  which  we  directed  to  be  taken  by  eus 
order  <rf  the.  itthDecesmber  last  has  now  been  sent  up  by  the  Sessions  Judgew 
In  consequence  of  my  learned  colleague  ha\nng  some  doubt,  1  have  very  care*^ 
fully  considered  die  question  with  which  we  haye  to  deal  In  the  case  of  Rex 
V.  Osborne?  seferred  to  in  my  learned  colleague's  judgment,  Creswell,  J.,  said  : 
"  What  the  prosecutrix  said  at  Uie  tine  of  the  committog  of  the  offence  would 
be  receivable  in  evidence,  on  the  ground  that  the  prisoner  was  present^  and  the 
violence  going  on ;  but  if  the  violence  was  over*  and  the  prisoner  hzd  depavted^ 
and  the  prosecutrix  had  gone  on  rumiing  away,  crying  out  the  name  of  tlM 
person,  it  would  not  be  evidence."  Tlukt  was  a  case  of  rape,  and  I  do  not 
undecstand  Creswell,  J.,  to  have  meant  that,  in  order  to  reader  the  statement 
oC  the  piDseeutrix  admissible  in  evidence,  boidi  the  presence  of  the  prisoner  Mid 
the  continuance  <rf  the  violence  must  have  co-existed  widi  the  niaking  of  the 
statement  I  understand  the  learned  Judge  to  have  been  spewing  wfth  refers 
ence  lathe  drcumstances  of  the  case  before  him  rather  than  to  have  been  laying 
down  any  fixed  rule  which  would  require  for  its  application  the  co-existence 
of  the  two  circumstances  just  mentioned.  In  the  case  <rf  Rex  v.  Foster,^ 
befbre  three  learned  Judges— Park  and  Patteson,  JJ.,  and  Gumey,  B.— -the 

^  Crimiiial  Motion,  No.  975  el  1883,  against  the  onler  of  C  %  l^aU,  Ssq.,  Offictatiiig 
Tadse  of  the  Assam  Valley  Districto,  dated  the  4th  Aiunist  1883. 
^  I  C.  and  M.  624. 
sCiCandP«^3?$. 
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prisoner  was  charged  with  manslaughter,  in  killing  a  certain  person  by  driving        1884. 
a  cabriolet  over  him.    A  waggoner  was  called  as  a  witness,  and  he  said  that  — — — — 
he  was  driving  his  waggon,  and  that  he  saw  the  cabriolet  drive  by  at  a  very       '"  ^"" 
rapid  rate,  but  did  not  see  the  accident ;  and  then  he  went  on  to  say  that  im-    matter  of 
mediately  after,  on  hearing  the  deceased  groan,  he  went  up  to  him,  and  asked  ^"^  Pbtition 
him  what  was  the  matter.     It  was  objected  that  what  the  deceased  said  in  the    ^'  Surat 
absence  of  the  prisoner  as  to  what  had  caused  the  accident  was  not  receivable     Dhobmi, 
in  evidence,  but  the  three  learned  Judges  were  agreed  that,  under  the  circum-    10  Cal.  302. 
stances,  it  ought  to  be  received.    This  appears  to  me  to  be  a  case  more  im- 
mediately in  point  than  that  of  Rex  v.  Osborne}    It  must,  however,  be  borne 
in  mind  that  these  English  cases  can  be  referred  to  only  by  way  of  illustration. 
They  are  not  in  any  way  binding  upon  us,  regard  being  had  to  the  provisions 
of  cl.  I  of  s.  2  of  the  Evidence  Act.     What,  therefore,  we  have  really  to  con- 
sider is  whether  the  evidence  is  admissible  under  the  Indian  Evidence  Act, 
and  having  given  to  the  matter  my  most  careful  consideration,  I  have  come  to 
the  conclusion  that  it  is  admissible.    It  is  clear  from  the  additional  evidence, 
now  submitted  by  the  Sessions  Judge,  that  the  statement  made  by  the  girl  was 
made  in  the  presence  of  the  prisoner,  and  almost  immediately  after  the  inflic- 
tion of  the  injuries  by  the  tongs.      I  think,  therefore,  that  it  falls  within  the 
purview  of  s.  6  [see  ill.  a]  of  the  Indian  Evidence  Act.     I  think,  further,  that 
it  falls  within  s.  8,  ill.  g,  inasmuch  as  the  accused  person  was  present  and 
made  no  answer  denying  that  it  was  she  who  had  inflicted  the  injuries  upon 
the  girl.    The  witness,  upon  a  re-examination,  has  added  certain  matter, 
which  we  are  both  agreed  that  we  ought  not  to  consider ;  but  excluding  this 
matter,  the  case,  in  my  opinion,  falls  within  the  illustration  just  quoted.    The 
occasion  was  certainly  one  upon  which  the  prisoner,  if  she  had  not  inflicted  the 
injuries  upon  the  girl,  would,  in  all  probability,  have  denied  the  charge  made 
against  her  by  the  girl,  and  the  fact  that  she  did  not  do  so  appears  to  me  to 
have  been  an  acquiescence  in  the  truth  of  the  charge  so  made  by  the  girl.    As 
to  the  sufficiency  of  the  evidence,  it  is  unnecessary  for  us  to  express  any  opi- 
nion.    We  are  hearing  this  case  merely  in  the  exercise  of  our  revisional  juris- 
diction, and  the  point  to  which  we  are  agreed  to  limit  ourselves  is  whether  there 
is  legal  evidence  upon  which  the  prisoner  might  have  been  convicted,  and  this 
question  I  feel  compelled  for  myself  to  answer  in  the  affirmative. 

MiTTER,  J. — I  concur.  I  had  some  doubt  upon  the  point  fully  discussed 
in  the  judgment  of  my  learned  colleague.  But,  after  considering  the  author- 
ities referred  to  in  it,  I  come  to  the  same  conclusion  to  which  he  has  come. 


APPELLATE   CRIMINAL. 
Be/ore  Mr.  Justice  Mitter  and  Mr,  Justice  Pigot, 

BRAE  V.  THE  QUEEN-EMPRESS.«  1883. 

Rioting — Penal  Code^  s.  i$6 — Manager  of  Indigo-factory.  Sep.  22. 


In  order  to  convict  the  manager  of  an  indigo-factory  under  s.  156  of  the  Penal  Code>     j^,  qj^  3-g^ 
it  must  be  shown  by  legal  evidence  (i)  that  a  riot  was  committed  ;  (2)  that  the  riot,  if 
committed,  was  committed  for  the  benefit  of  the  accused  ;  and  (3)  that  the  accused  had 
reason  to  believe  that  a  riot  was  likely  to  be  committed. 

This  was  a  prosecution  under  s.  155  of  the  Penal  Code  against  the 
manager  of  an  indigo-factory,  by  which  he  was  charged  with  not  having  used 

_     ! 

^  I  C.  and  M.  624. 

'  Criminal  Appeal,  No.  533  of  1883,  against  the  order  of  Mr,  W,  G,  Deare^  Sub-divi- 
sional  Magistrate  and  Justice  of  the  Peace  of  Jhenidah,  dated  the  28th  August  1883. 

I.  L.  R.,  Cal.  68. 
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laais.        all  lurfnl  means  to  prevent  a  certain  riot,  which  it  was  alleged  had  taken  place 
— — —  between  his  servants  on  the  one  side,  and  some  other  parties,  tenants  of  an  ad- 
^^^        jacent  land-owner,  on  the  other ;  the  same  having  been  committed  for  his  be- 
^'  nefit,  and  he  having  had  reason  to  believe  that  it  was  likely  to  occur. 

The  The  case  for  the  prosecution  was  that,  for  a  considerable  time,  a  dispute 

QuBBN*  had  been  going  on  between  the  factory-people  and  certain  ryots  concerning' 
Empxbss,  some  lands,  which  the  former  had  taken  by  force  from  the  latter,  and  on  which 
loCaL  338.  they  had  sown  indigo ;  that  suits  had  been  brought  in  respect  of  these  lands 
by  the  ryots ;  that  decrees  had  been  obtained  ;  and  that,  finally,  they  had  beea 
put  in  possession  of  them  two  days  before  the  alleged  occurrence  took  place. 
That  several  of  the  servants  of  the  factory  were  present  when  possession  was 
given  by  the  nazir  of  the  Civil  Court,  and  that  there  was  indigo  six  inches  high 
growing  on  the  lands  at  this  time.  That  on  the  morning  of  the  9th  March,  at 
about  7  A.M.,Brae,  the  manager  of  the  factory,  had  been  seen  riding  in  the  direc- 
tion of  the  lands  in  dispute,  and  that  later  in  the  morning,  he,  together  with 
some  of  his  own  men,  had  passed  close  to,  and  inspected,  the  indigo  growing: 
on  them.  That  at  about  10-30  or  11  a.m.,  a  large  body  of  factory-servants 
armed  with  laities,  and  one  of  them  with  a  gun,  went  to  the  lands  where  the 
decree-holders  were  commencing  to  plough  up  the  indigo,  that  a  riot  occurred, 
and  that  one  of  the  tenant's  party  was  killed,  having  been  shot  by  the  jaj-ameea 
of  the  factory.  That  Brae  was  at  his  house  two  miles  off  when  the  riot  occarred, 
and  that  he  had  taken  no  steps  whatever  to  prevent  it. 

Mr.  Dunne  for  the  appellant.  A  manager  can  only  be  charged  under 
s,  156,  and  not  155  ;  and,  in  order  to  make  him  liable,  it  must  be  shown  that 
the.  acts  committed  were  either  directly  or  indirectly  instigated  by  him,  and 
were  for  the  benefit  of  the  owner  or  occupier  of  the  land. 

In  this  case  there  is  nothing  to  show  that  a  riot  did  actually  take  place, 
as  no  facts  have  been  spoken  to  from  which  a  common  object  can  be  inferred, 
except  the  death  of  the  man  who  is  said  to  have  been  shot.  But  it  cannot  be 
suggested  that  Brae  instigated  such  a  proceeding  as  this,  nor  can  it  be  said 
to  hayebeen  for  the  benefit  of  the  owner  or  occupier.  The  prosecution  have 
also  failed  to  show  that  the  manager  had  any  reason  to  anticipate  a  riot,  for 
the  fact  of  possession  having  been  given  to  the  decree-holders  would  not  of 
itself  be  sufficient  to  raise  a  presumption  to  that  effect.  Further,  there  is  no^ 
thing  to  show  that  Brae  had  any  means  at  his  command  to  prevent  a  riot  of 
the  kind  alleged. 

The  Deputy  Legal  Remembrancer  Ofig,  (Mr.  White)  for  the  Crown.  These 
sections  are  intended  to  put  a  stop  to  riots  committed,  or  abetted  by  managers 
of  indigo-factories ;  and  as  regards  the  evidence  to  be  given  in  prosecutions 
under  them,  nothing  more  than  a  primd  facie  case  need  be  made  out  in  the 
Magistrate's  Court.  The  Legislature,  when  framing  these  sections,  evidently 
contemplated  that  a  trial  of  the  original  riot-case  should  have  taken  place, 
and  that  the  offenders  had  been  punished  by  the  Sessions  Court,  where  the 
evidence  would  be  of  a  minute  and  voluminous  nature,  and  that,  after  that  case 
had  been  decided,  a  proceeding  of  this  kind  should  be  taken  to  bring  the  mana- 
ger to  book.  There  is  abundant  evidence  to  show  that  a  riot  was  committed.  We 
show  that  a  man  was  killed,  and  by  one  of  the  factory-servants  who  was  pro- 
vided with  a  gun.  We  show  that  Brae  passed  and  inspected  the  lands  in  the 
morning  with  some  of  his  men  ;  that  a  little  after  a  number  of  his  people  went 
out  in  a  body,  armed  ;  and  that  they  went  to  the  decree-holders'  land  ;  and, 
whatever  the  dispute  was,  a  man  was  killed.  The  indigo  on  the  land  was  of 
great  value  to  Brae ;  the  object  that  these  men  had  in  view  was  to  prevent  its 
being  ploughed  up,  and  if  they  had  dpne  so,  it  would  have  beeti  a  dj^cided  beiWr- 
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fit  to  the  owner.     CKineaf/s  Penal  Code,  p.  54,  and  the  case  of  The  Queen  v.        ^gg^ 
Hurnath  Roy}  were  referred  to.  1— 

The  following  judgments  were  delivered  by  the  Court  (Mitter  and  Pigot,        Brae 
JJ.) :—  V. 

Mitter,  J. — The  appellant  in  this  case  has  been  convicted  by  the  Sub-di-        The 
visional  Magistrate  of  Jhenidah  under  s.  155  of  the  Indian  Penal  Code.    It  is      Queen- 
quite  clear,  and  it  is  not  disputed,  that  that  is  not  the  right  section  under  which     Empress^ 
he  should  have  been  convicted.    The  appellant  was  simply  the  manager,  and    ^^  qj^  ^^g. 
not  the  owner  of  the  land  respecting  which  the  alleged  riot  took  place.    The 
section  under  which  he  should  have  been  charged  is  s.  156,  but  it  appears  to 
me  that  on  three  essential  points  the  evidence  that  has  been  adduced  is  not 
sufficient  to  establish  an  offence  under  s.  156. 

The  first  point  that  is  necessary  to  be  established  is  that  a  riot  was  com- 
mitted, but  there  is  no  evidence  to  prove  that  a  riot,  as  defined  in  the  Penal 
Code,  was  committed.  It  is  necessary  to  show  that  there  was  an  assembly  of 
more  than  five  persons,  who  had  a  common  object  in  view;  but,  in  this  case, 
tiiere  is  no  evidence  to  show  that  the  servants  of  the  factory,  who  are  alleged  to 
have  constituted  the  unlawful  assembly,  had  any  such  common  object.  It  Is 
said  that  their  object  was  to  prevent  the  indigo-plants  being  uprooted,  but  no 
evidence  of  this  has  been  adduced  on  behalf  of  the  prosecution.  Therefore, 
there  is  no  legal  evidence  to  establish  that  a  riot  was  committed. 

The  second  point  upon  which  evidence  for  the  prosecutioh  Is  wanting  ts 
that  it  is  not  shown,  supposing  that  a  riot  was  committed,  that  it  was  committed 
for  the  benefit,  or  on  behalf,  of  the  person  who  was  the  owner  or  occupier  of  the 
land  respecting  which  such  riot  took  place.  If  the  common  object  was  to  pre- 
vent the  indigo-plants  being  uprooted,  then  in  that  case  no  doubt  it  could  have 
been  reasonably  inferred  that  the  riot  was  committed  for  the  benefit  or  on  be- 
half of  the  owner  of  the  land,  but,  that  being  not  established,  it  follows  that  it 
is  not  shown  that  the  riot,  if  it  was  committed,  was  committed  for  the  benefit 
or  on  behalf  of  the  owner  or  occupier  of  the  land. 

The  third  point  is  that  it  is  not  shown  that  the  appellant  before  us  had 
reason  to  believe  that  any  riot  was  likely  to  be  committed.  No  doubt,  this  fact 
can  very  seldom  be  established  by  direct  evidence,  but  there  must  be  circum- 
stances from  which  it  may  be  reasonably  inferred.  In  this  case  the  only  cir- 
cumstances that  have  been  established  are,  that  Mr.  Brae  was  in  the  factory  at 
the  time  that  the  alleged  riot  took  place,  and  that  amongst  the  rioters  were  some 
servants  of  the  factory ;  but  these  fads  are  not  sufficient  to  give  rise  to  the  in- 
ference that  before  the  riot  took  place — if  any  riot  at  all  took  place — the  appel- 
ant had  reason  to  believe  that  it  was  likely  to  take  place. 

Upon  all  these  three  points  it  seems  to  me  that  the  evidence  is  not  suffi- 
cient. Therefore,  the  conviction  and  sentence  will  be  set  aside,  and  the  fine, 
if  realized,  will  be  refunded. 

Pigot,  J. — I  entirely  agree.  I  would  only  add  that,  in  applying  the  sec- 
tions which  give  the  magistracy  powers  of  such  startling  magnitude,  it  is,  in  my 
opinion,  incumbent  upon  those  entrusted  with  the  exercise  of  such  powers  to 
ao,  not  upon  inferences  or  suspicions,  but  upon  evidence.  Whatever  may  have 
been  the  object  of  the  Legislature,  whether  as  explained  by  the  learned  Coun- 
sel for  the  prosecution  or  not,  whatever  may  have  been  the  occasion  of  the  in- 
sertion in  the  Code  of  these  most  formidable  sections,  we  must  hold  that  the 
law  thereby  enacted  is  not  intended  to  be  applied  upon  surmise,  but  upon  proof. 

Conviction  set^de. 

■  ■"  1     I      ■  I   r  I      I  -    ■■  ■         • 

»  3  W.  R.,  Cr.,  S4. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  McDonell  and  Mr,  Justice  Field, 

1884.  NATHU  SHEIKH  and  others  v,  THE  QUEEN-EMPRESS.^ 

*        False  Evidence^-Separate  Trial — Procedure  when  more  than  one  person  is  charge 
10  Cal.  405.  ^^  with  having  given  false  evidence  in  the  same  proceeding — Criminal  Proce" 

dure  Code  (Adi  X,  of  1882),  s,  161— Penal  Code  (Aa  XLV.  of  i860),  s,  193, 

In  order  to  sustain  any  conviction  for  giving  false  evidence  upon  an  alternative  charge 
when  no  evidence  is  offered  to  prove  the  &lsity  of  either  statement  in  particular,  it  must 
be  clear  that  the  two  statements  are  contradictory. 

The  law  laid  down  by  the  Full  Bench  in  the  case  of  the  Empress  v.  Kassim  Khan^  has 
been  altered  by  the  provisions  of  s.  161  of  the  Code  of  Criminal  Procedure  (A6t  X.  of 
1882),  and  a  witness,  who  makes  a  false  statement  to  a  police-officer,  in  reply  to  a  ques- 
tion  which  he  is  bound  to  answer,  would  be  guilty  of  intentionally  giving  false  evidence- 
When  four  persons  were  accused  of  having  given  false  evidence  in  the  same  proceed- 
ing, and  the  Sessions  Judge,  while  professing  to  try  each  accused  separately,  heard  the 
evidence  of  the  witnesses  only  once,  held  that  this  was  substantially  trying  the  four  pri- 
soners together,  and  was  an  improper  mode  of  procedure. 

This  was  an  appeal  against  a  conviction  under  s.  193  of  the  Penal  Code. 
The  appellant,  with  three  other  accused,  were  charged  with  similar  ofEences 
arising  out  of  the  same  enquiry,  and  were  each  convicted  and  sentenced  to  six 
months'rigorous  imprisonment.  The  offence  charged  in  each  case  was  based 
upon  statements  made  to  the  police  during  the  enquiry  instituted  with  reference 
to  the  death  of  one  Abuchi  Bewa  and  another,  and  contradictory  statements 
made  when  the  cases  came  before  the  Joint-Magistrate  for  enquiry. 

At  the  trial  the  four  accused  were,  to  use  the  words  of  the  District  Judge, 
tried  separately,  though  the  evidence  of  the  witnesses  was  heard  only  once,  and 
the  Sessions  Judge,  in  his  judgment,  stated  that  this  course  had  been  taken  to 
prevent  any  possible  allegation  of  illegality,  though  he  considered  that  it  was 
by  no  means  clear  that,  under  s.  239  of  the  Criminal  Procedure  Code,  the  ac- 
cused might  not  have  been  tried  together.  The  nature  of  the  statement  upon 
which  the  conviction  was  based,  and  sought  to  be  upheld,  sufficiently  appears 
in  the  judgment  of  the  High  Court.  No  one  appeared  to  argue  the  case  on 
either  side. 

The  judgment  of  the  Court  (McDonell  and  Field,  JJ.)  was  delivered  by 
Field,  J. — ^The  appellant,  Nizam  Sheikh,  was  tried  upon  the  following 
charge :  "  That  you,  on  or  about  the  21st  of  May  1883,  at  Azugerah,  in  thanah 
Shazedpore,  in  the  course  of  the  enquiry  into  the  cause  of  death  of  Abuchi 
Bewa  and  Kefat  Chokra  by  the  Subordinate  Inspector  of  Shazedpore,  stated  in 
evidence,  *  I  came  to  the  place  of  occurrence  on  hearing  the  screams  of  Abuchi 
Bewa.  I  saw  Mora,  Dhanoo,  and  Pana  carrying  the  dead  body  of  Abuchi 
towards  her  house,'  and  that  you,  on  the  14th  day  of  August  1883,  at  Serajgunge, 
in  the  course  of  a  judicial  enquiry  into  the  cause  of  death  of  Abuchi  Bewa  and 
Kefat  Chokra  by  the  Joint-Magistrate,  stated  in  evidence,  *  I  did  not  see  Mohar, 
Panulla,  and  Dhanoo  dragging  Abuchi  Bewa  on  to  her  bari  by  night.  1  did 
not  hear  that  night  any  one  call  out,  *  Help  !  I  am  killed.'  I  did  not  see  Mohar 
and  his  companions  put  Abuchi  Bewa's  body  in  the  ghar  facing  east,'  one  of 
which  statements  you  either  knew  or  believed  to  be  false,  or  did  not  believe  to 
be  true;  and  thereby  committed  an  offence  punishable  under  s.  193  of  the  Indian 

1  Criminal  Appeal,  No.  731  of  1883,  against  the  order  of  F,  H,  McLaughlin,  Esq,, 
Sessions  Judge  of  Pubna  and  Bogra,  dated  the  i  ith  December  1893. 
3  1. 1,  R.,  7  Cal.  121. 
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Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session,"  &c.    The  pri- 
soner has  been  convicted  upon  this  alternative  charge,  and  has  appealed. 

Under  the  provisions  of  s.  i6i  of  the  Code  of  Criminal  Procedure,  a  wit- 
ness examined  by  a  police-officer  making  an  investigation  is  bound  to  answer 
truly  all  questions  relating  to  such  case  put  to  him  by  such  officer  other  than 
questions  the  answers  to  which  would  have  a  tendency  to  expose  him  to  a  cri- 
minal charge,  or  to  a  penalty  or  forfeiture.  A  witness,  therefore,  who  made 
a  false  statement  to  a  police-officer,  in  reply  to  a  question  which  he  is  bound 
by  that  section  to  answer,  would  be  guilty  of  intentionally  giving  false  evidence, 
and  the  law  laid  down  in  the  Full  Bench  case  of  the  impress  v.  Kassim  Khan\ 
must  be  taken  to  have  been  altered  by  the  Legislature. 

In  order  to  sustain  any  conviction  for  giving  false  evidence  upon  an  alter- 
native charge  when  no  evidence  is  offered  to  prove  the  falsity  of  either  state- 
ment in  particular,  it  must  be  clear  that  the  two  statements  are  contradictory. 
This  is  not  clear  in  the  present  case.    The  statements  before  the  police  were : — 

(i.)  I  came  to  the  place  of  occurrence. 

(2.)  I  heard  the  screams  of  Abuchi  Bewa. 

(3.)  I  saw  A,  B,  and  C  carrjring  the  dead  body  of  Abuchi  towards  her 
house. 

The  statements  before  the  Magistrate  were — 

(i.)  I  did  not  see  A,  B,  and  C  dragging  Abuchi  Bewa  on  to  her  bari  by 
night  (whether  she  was  alive  or  dead  is  not  stated). 

(2.)  I  did  not  hear  that  night  any  one  call  out,  ''  Help  1  I  am  killed." 

(3.)  I  did  not  see  Mohur  and  his  companions  put  Abuchi  Bewa  in  the  ghar 
facing  east. 

It  is  obvious  that  no  one  of  the  first  three  statements  is  necessarily  contra- 
dictory of  any  one  of  the  second  three  statements. 

Then  there  is  a  further  error  in  the  pr&:eedings  before  the  Sessions  Judge, 
which  would,  in  all  probability,  have  proved  fatal  to  the  conviction.  The  Ses- 
sions Judge  says  in  his  judgment :  "  By  request  of  accused's  pleader,  the  wit- 
nesses have  been  heard  only  once,  but  the  four  cases  [that  is,  the  case  of  Nizam 
Sheikh,  and  of  the  three  other  persons  who  were  charged  with  similar  offences] 
have  been  tried  separately."  How,  if  the  witnesses  were  heard  once  only,  the 
four  prisoners  could  have  been  tried  separately,  the  Sessions  Judge  does  not 
explain,  and  it  is  not  easy  to  understand.  If  the  Sessions  Judge  means  that 
four  separate  records  were  made  up,  while  the  examination  of  the  witnesses, 
which  was  the  substantial  portion  of  the  trial,  was  conducted  only  once  for  all 
four  prisoners,  this  is  substantially  trying  the  four  prisoners  together,  and  that 
this  is  an  improper  mode  of  procedure  has  been  pointed  out  on  more  than  one 
occasion  (see  for  example  Empress  0/ India  v.  Anant  Ram?  We  direct  that 
the  prisoner  Nizam  Sheikh  be  acquitted  and  discharged.  This  judgment  will 
govern  the  case  of  Nathu  Sheikh,  the  case  of  Jatu  Sheikh,  and  the  case  of 
Chamu  Chowkeedar. 

Appeal  allowed. 


1884. 


Nathu 
Sheikh 

The 

Queen-' 

Empress, 

10  Cal.  405. 


1 1.  L.  R.,  7  Cal.  121. 


2  I.  L.  R.,  4  All.  293. 
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CRIMINAL  REFERENCE. 
Se/ore  Mr.  Justice  Prinsep  and  Mr.  Justice  (yKinealy. 
,gg^^  In  THt  matter  of  GAMIRULLAH  SARKAR. 

Peb.  as.  GAMIRULLAH  SARKAR  v.  ABDUL  SHEIKH.^ 


loCftl.^*  Magisiraiej  Jurisdiction  of-^Summary  Trial — Criminal  Trespass-^Mischief*^ 
Penal  Code,  s.  42^ — Code  of  Criminal  Procedure  (Act  X.  of  1882),  s.  260. 

A  person  may  be  tried  Bummarily  for  criminal  trespass  and  mischief  unless  there  is 
a  b(md  fide  claim  of  right  depriving  the  Magistrate  of  jurisdiction.  Shakur  MahemM  v. 
Chunder  Mohun  Sha^  disapproved. 

In  this  case  the  accused  were  sentenced  to  three  months'  rigorous  im- 
prisonment by  a  Bench  of  Magistrates.  The  Sessions  Judge  of  Rungpore  trans- 
mitted the  record  to  the  High  Court,  under  s.  438  of  Act  X.  of  1882,  with  the 
following  report : — 

**  The  complaint  was  one  of  criminal  trespass  and  mischief.  The  accused 
were  charged  with  destroying  some  kalai  belonging  to  complainant,  partly  by 
turning  their  cattle  into  it,  and  partly  by  ploughing  it  up.  They  s6t  up  a  claim 
to  the  land,  which  they  said  they  held  under  a  third  party.  The  case  was  tried 
summarily ;  and  the  accused  sentenced  to  three  months'  rigorous  imprison- 
ment. The  judgment  appears  to  rest  principally  on  two  documents  referred 
to  in  it,  which  are  not  evidence  against  accused  at  all,  the  one  marked  A  being 
a  copy  and  not  admissible  till  the  original  is  accotmted  for,  and  the  one  marked 
B  being  a  decree  between  complainant  and  a  third  party.  The  Deputy  Ma- 
gistrate, in  his  explanation  herewith  appended,  says  that  there  was  other  evi- 
dence besides  these  documents.  In  that  case  the  judgment  is  bad  for  not 
recording  the  valid  reasons,  if  there  were  any,  for  the  conviction. 

"  Besides  this,  the  case,  it  seems  to  me,  is  not  one  which  should  have  been 
tried  summarily — Shakur  Mahomed  v.  Chunder  Mohun  Sha?  and  In  the 
matter  of  Issur  Chunder  Mundle^  I  therefore  recommend  that  this  convic- 
tion b6  quashed,  and  that,  if  the  Court  think  fit,  the  case  be  sent  back  to  be 
re-tried  by  the  ordinary  procedure." 

The  District  Tudge  admitted  the  accused  to  bail,  stating  that  more  than 
half  the  sentence  had  then  expired.  The  Deputy  Magistrate  in  Uie  e]q>lana- 
tion  forwarded  by  him  to  the  Sessions  Judge  said,  with  regard  to  (i)  the  evi- 
dence on  which  the  accused  were  convicted,  and  (2)  the  summary  procedure 
adopted  in  trying  the  accused  : — 

'<  With  regard  to  (i),  I  most  humbly  beg  to  submit  that  the  Bench  of 
Magistrates  did  not  convict  the  accused  solely  on  the  strength  of  the  two  docu- 
ments mentioned  in  the  judgment.  Independent  witnesses  were  examined 
from  both  .sides,  and  the  two  documents  have  been  mentioned  simply  as  cor- 
roborative evidence  for  believing  one  set  of  witnesses  in  preference  to  the  other. 
The  Bench  did  not  say  that  Mahabut  Ali  or  the  accused  were  bound  by  the 
decree  of  the  Civil  Court ;  but,  as  the  matter  was  once  adjudicated  by  the  Civil 
Court,  no  one  had  a  right  to  disturb  the  order  of  the  Civil  Court.  H  any  part^ 
was  aggrieved,  his  remedy  lay  in  moving  the  Civil  Court  and  getting  its  order 
set  aside  by  the  same  or  any  superior  authority,  and  not  to  try  himself  to  make 

^  Criminal  Reference,  No.  15  of  1884,  and  letter  No.  77,  from  the  order  made  by  J.  R* 
Hallett,  Esq.,  Sessions  Judge  of  Ruugpore,  Stated  the  i8th  February  1884. 
«aiW.R.,Cr.,38. 
*a5W«R.fCr.|05« 
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the  order  (rfthe-Giyil  Court  inoperative.  A  Criminal  Court  is  bonndto  accept 
the  person  put  in  possession  by  order  of  the  Civil  Court  as  being  really  in 
possession  of  that  property. 

''  With  regard  to  point  (2),  I  beg  to  submit  tha;t  I  have  not  with  me  the 
Weekly  Reporter,  and  cannot,  therefore,  say  what  impediment  there  is  in  this 
case  being  tried  summarily.  When  a  person  has  been  once  put  in  possession 
of  certain  landed  property  by  order  of  the  Civil  Court,  the  Bench  believed  that 
no  private  person  had  any  right  to  dispossess  him  of  it ;  but  any  person  agr 
grieved  by  the  order  might  either  prefer  a  claim,  ot  bring  a  regular  suit  for 
getting  the  order  set  aside.  Every  man's  property  would  be  at  the  mercy  of  his 
rich  opponent  if  for  every  act  of  aggreission  he  is  compelled  to  seek  the  assist- 
ance of  the  Civil  Court,  for  which  reason  the  Bench  believed  that  the  Criminal 
Court  would  be  justified  in  interfering  in  such  cas<^.'' 

The  judgment  of  the  Court  (Prinsep  and  O'Kinealy,  JJ.)  was  delivered  by 

Prinskp,  J. — ^The  petitioners  have  been  convicted  in  a  summary  trial  of 
mischief  and  criminal  trespass. 

The  Sessions  Judge  has  submitted  the  proceedings  in  order  that  the  con*  . 
viction  and  sentence  may  be  quashed.  First,  because  ''.the  judgment  appears 
to  rest  principally  on  two  documents  referred  to  in  it,  which  are  not  evidence 
against  the  accused  at  all.''  This  objection,  however,  is  effectually  disposed: 
of  by  the  fact  that  there  is  ample  legal  evidence,  and,  therefore,  under  s.  167 
of  the  Evidence  Act,  we  cannot  interfere. 

The  Sessions  Judge  next  relies  on  the  cases  of  Shakur  Mahomed  y,  Ckunder 
Mohun  Shc^  and  Issur  Ckunder  Mundle  v.  Rohim  Sheikh,^  With  regard  to 
the  first  case,  we  would  refer  to  the  case  of  Sonai  Sardar  v.  Bukhtar  Sardar? 
explaining  it  as  no  authority  for  the  proposition  quoted ;  and  with  regard  to  the 
other  case,  we  would  remark  that  the  present  case  cannot  be  regarded  as  a  hond 
fide  claim  of  right  depriving  the  Magistrate  of  jurisdiction,  so  that  the  case 
quoted  is  not  in  point.    We  therefore  see  no  reason  to  interfere. 


Gamiruluih 
Sarkar 

Abdul 

10  Cal.  408. 


CRIMINAL  REFERENCE. 

Before  Mr,  Ju^ice  Mitter  and  Mr,  Justice  Maclean. 

QUEEN-EMPRESS  v.  NOWAB  JAN.* 

Criminal  Procedure  Code  (Act  X,  of  1882),  ss.  248, 2^9,  S45$  437 — Further  enquiry^ 
Power  of  District  Magistrate  to  direct — *'  Subordinate  Magistrate  " — Com^  ' 
poundable  offence, 

A  criminal  charge  under  s.  448  of  the  Indian  Penal  Code  having  been  instituted, 
the  accused  was  sent  up  by  the  police  before  a  Deputy  Magistrate  of  the  first  class.  Pre- 
▼tous  to  any  evidence  being  taken,  the  complainant  intimated  to  the  Magistrate  that  the 
case  had  been  amicably  settled,  and  that  he  did  not  wish  to  proceed  further  in  the  matter, 
upon  which  the  Magistrate  recorded  an  order,  "  Compromised ;  defendant  acquitted." 
Subsequently,  the  Magistrate  of  the  district,  relying  upon  ss.  248  and  259,  and  professing 
to  act  under  s.  437  of  the  Criminal  Procedure  Cc^,  directed  the  Deputy  Magistrate  to 
send  up  the  parties,  and  proceed  regularly  with  the  case. 

»  21  W.  R..  Cr.,  38. 

•  as  W.R,Cr..  6s, 
»  as  W.  R.  46. 

*  Criminal  Reference,  No.  37  of  1884,  and  letter  No.  396;  from  the  order  mad/'bv 
r.  M.  KirMwood,  Esq^  Officiating  Sftssions  Judge  of  Mi^orshedabad,  dated  the  i7tK  March- 
1884. 


1884* 
April  3, 

10  Cal.  551. 
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ggg.^  Held  that  ss.  248  and  259  had  no  bearing  on  the  case,  and  that  the  mere  fact  of  the  ac- 

*  cused  havine  been  sent  up  by  the  police  did  not  prevent  the  offence,  which  was  legally  com- 
QuBBN-  poundable,  from  being  compromised,  and  that  consequently  the  order  of  the  Deputy  Ma- 
Em PRESS     if***"^^®  "^21^  perfectly  correct  and  legal. 

Held  further  that,  in  addition  to  the  Magistrate's  order  not  being  warranted  by  the 

fact,  it  was  ultra  vires,  inasmuch  as  the  Deputy  Magistrate  was  a  Magistrate  of  the  first 

NOWAB  JAM,  class,  and  not  "  inferior  "  to  the  District  Magistrate ;  and  to  give  the  District  Magis- 

loCal.  «i.    tf^te  jurisdiction  to  call  for  a  record  under  s.  435  from  another  Magistrate,  and  to  act 

'       *    under  s.  437,  the  latter  must  be  inferior.     Nobin  Kristo  Mookerjee  v.  Russick  Loll  Laha} 

followed. 

Thi  facts  of  this  reference  were  as  foUowK  : — 

On  the  2nd  December  1883,  Pir  Bux  complained  to  the  police  at  thanna 
Mahinapore  against  Nowab  Jan,  charging  him  with  house-trespass.  The  police 
«  sent  up  the  accused  to  the  Deputy  Magistrate  of  Lalbagh  for  trial,  under  s.  448 

of  the  Indian  Penal  Code,  on  the  6th  December.  After  two  adjournments, 
when  no  evidence  had  been  taken,  the  case  being  fixed  for  the  21st  December, 
an  application  was  made  by  Pir  Bux  to  the  Deputy  Magistrate  on  the  20ih 
December,  informing  him  that  the  matter  had  been  arranged,  and  that  he  did 
not  wish  to  proceed  with  the  prosecution.  The  case  being  one  under  s.  448 
of  the  Indian  Penal  Code,  and  being  one  in  respect  of  a  compoundable  offence, 
the  Deputy  Magistrate  on  the  same  day  recorded  an  brder,  "  Compromised  ; 
defendant  acquitted,''  and  the  defendant  was  accordingly  released. 

Thereupon,  the  District  Magistrate  on  his  own  motion,  or  at  the  instance 
of  the  police,  recorded  certain  remarks  to  the  effect  that,  when  a  case  had  been 
sent  up  by  the  police,  no  withdrawal  by  any  private  person  could  stop  its  being 
proceeded  with,  and  relied  upon  ss.  248  and  259  of  the  Criminal  Procedure 
Code  in  support  of  that  view.  He  thereupon  ordered  the  Deputy  Magistrate, 
"  under  the  closing  portion  of  s.  437,  to  send  for  the  parties,  and  to  proceed 
regularly  with  the  case."  ' 

This  course  having  been  pursued,  and  having  resulted  in  the  conviction 
of  the  accused,  and  in  a  sentence  of  imprisonment  being  passed,  the  Sessions 
Judge,  on  the  proceedings  being  brought  to  his  notice,  submitted  the  record 
for  the  order  of  the  High  Court,  addressing  at  the  same  time  a  letter  to  the 
Registrar  of  the  High  Court,  of  which  the  following  is  an  extract : — 

''  The  District  Magistrate  was  wrong  in  thinking  he  could  set  aside  that 
order  of  acquittal.  S.  437  of  the  Criminal  Procedure  Code  dealt  with  a  differ- 
ent condition  of  things.  He  was  wrong  in  discussing  ss.  248  and  259,  which 
have  nothing  whatever  to  do  with  s.  345  of  the  Criminal  Procedure  Code,  and 
deal  with  altogether  different  contingencies.  The  offence  being  under  s.  448 
of  the  Indian  Penal  Code,  and  the  person  whose  property  had  been  trespassed 
on  having  compounded  it,  the  Deputy  Magistrate  was  compelled  to  acquit 
Nowab  Jan  having  been  acquitted,  and  rightly  so,  was  not  liable  to  be  tried 
again  for  the  same  offence,  and  to  be  convicted  and  sentenced." 

No  one  appeared  on  the  hearing  of  the  reference. 

The  judgment  of  the  Court  was  delivered  by 

MiTTKR,  J.  (Maclean,  J.,  concurring). — We  have  no  doubt  that  the  Dis- 
trid  Magistrate  has  mistaken  the  law  throughout. 

It  appears  that,  on  a  charge  preferred  by  Pir  Bux,  the  police  sent  up  one 
Nowab  Jan  for  trial  under  s.  448  of  the  Penal  Code. 

n.  L.  R.,  10  Cal.  a68. 
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Pit  Box  subsequently,  on  lotb  December,  petitioned  the  Magistrate  (of 
the  First  Class),  asking  that,  as  tne  case  had  been  amicably  settled,  and  that 
as  he  did  not  wish  to  proceed  with  the  case,  it  might  be  disposed  of. 

The  Magistrate  accordingly  endorsed  the  petition.  "  Compromised ;  de- 
fendant acquitted/' 

As  it  appears  that  Pir  Bux  was  the  person  described  in  the  third  column 
of  the  table  attached  to  s.  345,  and  that  the  offence  is  described  in  the  second 
column  of  that  table,  it  is  clear  that  the  order  of  the  Magistrate  of  20th  Decem- 
ber is  quite  correct  and  legal. 

Neither  s.  259  nor  s.  248  of  the  Criminal  Procedure  Code  has  any  bearing 
on  the  case ;  as  all  that  is  necessary  regarding  the  compounding  of  the  offence 
that  was  under  investigation  is. to  be  found  in  s.  345,  and  we  do  not  understand 
the  law  to  be  that  no  Magistrate,  under  any  circumstances,  has  power  to  allow 
a  case  that  is  sent  up  by  the  police  to  be  withdrawn. 

The  District  Magistrate's  order,  purporting  to  be  passed  under  s.  437,  was, 
therefore,  not  warranted  for  the  reasons  given  above  ;  and  it  was  also  ultra  vires 
from  the  fact  that  Mr.  Beames  is  a  First-class  Magistrate,  and  is  not,  therefore, 
inferior  to  the  District  Magistrate.  To  give  the  District  Magistrate  jurisdiction 
under  s.  435  to  call  for  a  case  from  another  Magistrate,  the  latter  must  be  "  in- 
ferior."    See  Nobin  Kristo  Mookerjee  v.  Russick  Lall  Laha?- 

We  set  aside  all  the  proceedings  subsequently  to  the  20th  December,  in- 
cluding the  conviction  of  Nowab  Jan,  dated  27th  February  1884,  and  the  sen- 
tence passed  upon  him. 

Cormction  set  aside. 


1684. 


QUSSN- 

Empbbss 

NOWAB  J4M, 

ioCal.sst. 


1884. 
April  17. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Mitter  and  Mr.  Justice  Norris. 

JAN  MAHOMED  and  JABAR  MAHOMED  (Appellants)  v.  QUEEN-EM- 
PRESS  (Respondent),  and  WARI  MEAH  v,  QUEEN-EM  PRESS.* 

Penal  Code^  ss.  24,  25,  464^  467,  47  i-^Using  as  genuine  a  forged  document  wiih    10  Cal.  584. 
intent  to  defraud — A  sanad,  conferring  a  title  of  dignity ^  is  not  a  valuable 
security. 

The  accused,  in  order  to  obtain  a  recognition  from  a  Settlement  Officer  that  the/  were 
entitled  to  the  title  of  "  Loskur,"  filed  a  sanad  before  that  officer,  purporting  to  grant  that 
title.  This  document  was  found  not  to  be  genuine.  The  Sessions  Judge  convicted  the 
accused  under  ss.  471,  464  of  the  Penal  Code.  Held^  on  appeal^  that,  even  supposing  the 
accused  had  used  the  document  knowing  it  not  to  be  genuine,  they  could  not  be  found 
guilty,  as  the  intention  of  the  accused  was  not  to  cause  wrongful  gain  or  wrongful  loss  tp 
any  one  ;  their  intention  being  to  produce  a  false  belief  in  the  mind  of  the  Settlement  Offi- 
cer that  they  were  entitled  to  the  dignity  of  "  Loskur,"  and  that  this  could  not  be  said  to 
constitute  "  an  intention  to  defraud." 

A  sanadf  conferring  a  title  of  dignity  on  a  person,  is  not  a  valuable  security  within 
the  meaning  of  the  Penal  Code. 

On  the  4th  March  1883,  Jan  Mahomed  and  Jabar  Mahomed  presented  a 

etition  to  the  Settlement  Officer  of  Cachar,  in  which  they  stated  that  their  father, 
zak  Mahomed,  had  received  from  the  Rajah  of  Cachar  a  sanad^  conferring 
on  him  the  title  of  **  Loskar,"  and  that  this  sanad  h2id  been  lost,  and  asked  that 

» I,  L.  R.,  10  Cal.  268. 

'  Criminal  Appeals,  Nos.  87  and  104  of  1884,  against  the  judgment  of  ff.  Muspratt, 
Esq.,  Sessions  Judge  of  Cachar,  dated  the  i6th  January  1884. 

I.  L.  R.,  Cal  69, 
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1884. 


Jan 
Mamombd 

Queen- 
Empress^ 
10  Cal.  584. 


certain  respectable  people  living  in  the  neighbourhood  might  be  examined,  and 
•  that  the  petitioners'  title  might  be  recognized  in  the  new  settlement.  Subse- 
quently, on  the  31st  August,  they  filed  another  petition  to  the  same  end,  with 
a  sanad,  which  they  stated  was  in  the  name  of  their  grandfather,  and  further 
stated  that  the  petition  of  the  4th  March  was  incorrect.  The  sanad  then  filed 
purported  to  bear  the  seal  of  the  Rajah  of  Cachar. 

On  the  matter  coming  up  before  the  Deputy  Collector,  Jan  Mahomed  and 
Jabar  Mahomed  were  committed  to  the  Sessions,  and  charged  under  ss.  464 
and  471  of  the  Penal  Code ;  and  at  the  same  time  he  sent  up  one  Waris  Meah 
for  having  used  as  genuine  a  true  pottah,  but  to  which  an  addition  had  been 
made  after  his  name  of  the  letter  signifying  the  title  of  "  Loskur,"  and  with  having 
filed  it  before  the  Settlement  Oflficer  with  the  same  view  in  end  as  the  two  other 
accused  in  the  case  firstly  mentioned. 

The  Sessions  Judge  found  (agreeing  with  the  assessors)  that  the  appear- 
ance of  the  paper  led  to  the  conclusion  that  it  was  not  so  old  as  it  purported 
to  be ;  and  that  the  seal,  when  compared  with  a  seal  of  the  Rajah  on  a  true  xa- 
«<M?  filed  in  Court,  was  obviously  a  forgery,  and  bore  no  resemblance  to  the  true 
seal;  and  holding  that  the  sanad  was  a  ''  valuable  security,''  as  the  Rajah  sold 
the  titles  to  persons  under  these  sanads,  and  that  che  accused,  in  filing  the  sa- 
nad, afted  fraudulently,  as  they  field  the  sanad  with  intent  to  defraud  the  Set- 
tlement Officer  into  the  belief  that  the  forged  sanad  was  a  true  document, 
and  that  they  were  entitled  to  be  called  "Loskur"  in  the  new  settlement  papers, 
convifted  them  of  fraudulently  using  as  genuine  a  document  which  was  a  valu- 
able security,  and  which  they  knew  to  be  a  forged  document,  and  sentenced 
them  each  to  rigorous  imprisonment  for  18  months  under  ss.  471  and  464  of 
the  Penal  Code. 

With  regard  to  the  case  against  Waris  Meah,  the  Sessions  Judge,  agree- 
ing with  the  assessors,  found  that  the  accused  had  attempted  by  forgery  to  de- 
fraud the  Settlement  Officer,  and  to  make  him  believe  that  his  title  of  "  Los- 
kur  "  had  been  recognized  by  the  Rajah  of  Cachar,  and  that  the  said  title  should 
by  right  be  entered  in  the  new  settlement,  and  that  the  pottah  was  a  valuable 
security,  and  gave  to  the  accused  a  legal  right  to  the  land ;  he  therefore  con- 
vifted  him  of  using  as  genuine  a  forged  document  which  he  knew  to  be  a  forged 
document,  and,  under  ss.  471  read  with  467  of  the  Penal  Code,  sentenced  him 
to  six  months'  rigorous  imprisonment  and  a  fine  of  Rs.  50,  or  in  default  to  a 
further  period  of  six  months. 

The  prisoners  in  these  two  cases  appealed  to  the  High  Court. 

No  one  appeared  for  the  prisoners. 

The  judgments  of  the  Court  were  delivered  by 

MiTtER,  J. — I  do  not  think  there  is  sufficient  evidence  in  this  case  to  prove 
that  the  Exhibit  A  is  a  false  document.  The  Sessions  Judge  has  relied  upon 
some  roobakarees  which,  on  their  bare  production  only,  cannot  be  treated  as 
evidence.  Excluding  these,  the  convidion  stands  mainly  upon  two  grounds : 
I  si,  on  a  comparison  of  the  seal  upon  the  Exhibit  A  with  that  of  another  do- 
cument proved  to  have  been  executed  by  the  Rajah  of  Cachar,  the  Sessions  Judge 
is  of  opinion  that  the  two  impressions  of  the  seals  do  not  tally ;  2ndlyy  the  appear- 
ance of  the  paper  shows  that  it  is  not  so  old  as  it  purports  to  be. 

These  grounds  are,  in  my  opinion,  insufficient  to  support  the  conviction. 
It  may  be  that  the  Rajah  changed  his  seal,  and  this  circumstance  may  account 
for  the  difference  between  the  impressions  of  the  seals. 
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The  second  ground  is  based  upon  mere  conjecture.  Then,  even  granting 
that  the  Exhibit  A  is  a  forgery,  I  do  not  think  that  it  has  been  shown  that  the 
appellants  knew  it  to  be  so.  Further,  on  accepting  all  the  fads  as  correctly 
found  by  the  Sessions  Judge,  I  do  not  think  that  the  appellants  are  guilty  of 
any  offence  under  the  Penal  Code.  The  fads  are  simply  these :  The  appel- 
lants, in  order  to  get  a  recognition  from  a  Settlement  Oflftcer  that  they  are  entitled 
to  the  title  of  "Loskur,"  produced  a  j<z«a</ purporting  to  have  been  granted  by 
the  Rajah  of  Cachar.  The  document  is  found  not  to  be  genuine.  The  ques- 
tion is,  supposing  the  appellants  used  this  document  knowing  it  to  be  not  ge- 
nuine with  intent  to  obtain  recognition  of  their  alleged  "  Loskur  "  title  from  the 
Settlement  OflScer,  is  it  an  offence  under  s.  471  of  the  Indian  Penal  Code,  or 
under  any  other  penal  law  of  the  country  ?  The  Sessions  Judge  found  the  ap- 
pellants guilty  under  s.  471  of  the  Indian  Penal  Code.  In  using  this  docu- 
ment, if  they  had  no  fraudulent  or  dishonest  intention,  they  cannot  be  guilty 
under  s.  471  of  the  Indian  Penal  Code. 

S.  24  of  the  Code  defines  the  word  "dishonestly."  It  is  to  the  following 
effeft :  "  Whoever  does  anything  with  the  intention  of  causing  wrongful  gain 
to  one  person,  or  wrongful  loss  to  another  person,  is  said  to  do  that  thing  'dis- 
honestly.' Now,  the  intention  of  the  appellants  was  not  to  cause  wrongful  gain 
or  wrongful  loss  to  any  person.'' 

The  word  "fraudulently"  is  thus  defined  in  s.  25  of  the  Code :  "A  person 
is  said  to  do  a  thing  'fraudulently '  if  he  does  that  thing  with  intent  to  defraud, 
but  not  otherwise." 

In  this  case  evidently  the  intention  of  the  appellants  was  to  produce  a  falge 
belief  in  the  mind  of  the  Settlement  Officer  that  they  are  entitled  to  the  dignity 
of  "Loskur,"  and  in  order  to  produce  this  belief  they  produced  the  ja«<w/"A," 
which  has  been  found  to  be  not  genuine.  Without  defining  precisely  what 
would  constitute  "an  intent  to  defraud,"  we  are  clear  that  it  cannot  be  held  in 
this  case  that  the  appellants  produced  the  sanad  to  "  defraud"  the  Settlement 
Officer,  and,  therefore,  it  cannot  be  said  that  they  used  the  document  "  frau- 
dulently," as  defined  in  s.  25  of  the  Indian  Penal  Code.  We  are,  therefore, 
unable  to  agree  with  the  Sessions  Judge  that  the  appellants  are  guilty  under 
8.471  of  the  Indian  Penal  Code.  Nor  does  the  act  of  the  appellants,  in  our 
opinion,  amount  to  any  other  offence.  We  therefore  set  aside  the  conviction, 
and  acquit  the  appellants. 

MiTTER,  J. — In  the  appeal  by  Waris  Meah,  which  is  against  the  convic- 
tion by  the  same  Sessions  Judge,  the  same  question  of  law  arises.  For  the  rea- 
sons given  in  Appeal  No.  87,  we  are  of  opinion  in  this  case  also  that,  taking 
the  facts  found  by  the  lower  Court  as  correct,  the  appellant  is  not  guilty  of  any 
offence.  The  Sessions  Judge  has  convicted  the  appellant  of  using  a  document 
which  he  finds  to  be  a  valuable  security.  The  document  in  question  in  this 
case  is  a  sanad  of  a  similar  description  conferring  a  certain  dignity  upon  the 
grantee.  A  document  of  this  description  cannot,  in  our  opinion,  be  held  to 
be  a  valuable  security,  as  defined  in  the  Indian  Penal  Code.  We  therefore  set 
aside  the  conviction  of  the  appellant  in  this  appeal  also. 

Appeals  allowed. 


1884. 


Jan 
Mahombd 
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CRIMINAL   REFERENCE. 

Be/ore  Mr.  Justice  Tottenham  and  Mr,  Justice  Norris, 

1884.  QUEEN-EMPRESS  v.  BATESAR  MANDAL.i 

Mar.  24.      False  statement  before  a  Registrar — Prosecution  under  the  Registration  Act  (III, 

iQ  C«t  ^04*  ^^  '^^^^'  ^'  ^^'  ^^'  ^*  ^^^  ^'  ^•^~"-  7^  ^^^  73- 

Where  the  accused  was  tried  for  intentionally  making  a  false  statement  in  the  course 
of  certain  proceedings  taken  before  a  Registrar,  held  that,  even  assumin?  that  such  pro* 
ceedings  were  taken  under  s.  72  of  the  Registration  Act,  and  not  as  they  should  have  been 
under  s.  73,  the  appearance  of  the  accused  before  the  Registrar,  and  his  taking  no  objection 
to  the  form  of  the  proceedings,  will  cure  the  irregularity  for  the  purposes  of  a  criminal  trial 
under  the  provisions  of  the  Registration  Act.  Nor  under  similar  circumstances  will  tHe 
want  of  verification  of  a  petition  of  appeal  on  the  part  of  the  applicant,  as  provided  by 
s.  73  of  the  Act,  oust  the  jurisdiction  of  the  Criminal  Court. 

Reg.  V.  yames  Berry  ;  '  The  Queen  v.  Thomas  Fletcher  ;  »  Turner  v.  Post  Master  Gene^ 
ral  ;*  The  Queen  v.  Hughes  /'  The  Queen  v.  Smith^  followed. 

Held  also  that,  except  as  directed  by  s.  82  of  Act  III.  of  1877,  the  Magistrate  has  no 
authority  on  his  own  mere  motion  to  frame  a  charge  against  the  accused,  in  consequence 
of  evidence  given  in  the  course  of  the  trial  by  the  Registering  Officer,  in  respect  of  cer- 
t^n  statements  made  before  him  during  registration-proceedings. 

In  this  case  one  Batesar  Mandal  was  alleged  to  have  executed  a  kabuliai 
in  favour  of  the  Maharajah  of  Durbhanga,  and  his  presence  or  testimony  be- 
ing necessary  for  the  registration  of  the  document,  he  was  summoned  before 
the  Sub-Registrar ;  and,  after  having  been  duly  affirmed,  denied  having  signed 
the  kubuliaty  registration  of  which  was  accordingly  refused.  In  due  course, 
the  manager  of  the  Maharajah  presented  a  petition  to  the  Registrar,  purport- 
ing to  be  an  appeal,  with  the  following  declaration  at  foot :  "  I  do  declare  that 
what  is  set  forth  in  this  petition  is  true  and  correct  to  the  best  of  my  knowledge 
and  belief. — {Signed)  Abdul  Wahid,  Mukhtar."  After  the  petition  had  been 
filed,  it  was  marginally  marked  in  the  Registration  Office,  "  Appeal  No.  1 5  of 
1883."  The  Registrar,  after  the  necessary  inquiries  and  the  examination  of 
Batesar  Mandal  and  others,  gave  this  decision  :  *'  I  have  not  the  slightest  doubt 
that  the  witnesses  of  the  respondent,  and  the  respondent  himself,  have  deliber- 
ately given  false  evidence  in  the  case.  The  appeal  is  decreed,  and  the  ka- 
buliat  is  directed  to  be  registered.  Batesar  Mandal  is  directed  to  give  secu- 
rity for  his  appearance  on  the  loth  instant  before  the  Magistrate,  to  whom  he 
and  his  six  witnesses  are  made  over  with  a  copy  of  the  judgment."  Pursuant 
to  this  order  the  accused  afterwards  appeared  before  the  Joint-Magistrate.  In 
the  course  of  the  investigation  by  the  Joint-Magistrate  into  the  alleged  &dse 
statement  made  before  the  Registrar,  the  Sub-Registrar  was  examined  as  a  wit- 
ness, and,  in  consequence  of  his  evidence,  the  Magistrate  on  his  own  motion 
further  charged  the  accused  with  having  made  a  false  statement  before  the  Sub- 
Registrar.  Whea  the  case  was  ripe  for  judgment,  a  petition  was  presented  to 
the  Sessions  Judge,  praying  him  to  send  for  the  record,  and  refer  the  case  to 
the  High  Court.  The  Sessions  Judge  referred  the  case  to  the  High  Court 
Mr.  Gaisper  for  the  accused  contended  (i)  that,  as  regards  the  charge,  the  whole 
proceedings  before  the  Registrar  weie  coram  nonjudice,  inasmuch  as  they  w^ne 

*  Criminal  Reference,  No.  17,  and  letter  No.  29,  from  F.  Cowley,  Esq,,  Sessions  Judge 
of  Pumeah,  dated  the  25th  February  1884. 

«  28  L.  J.  (M.  C.)  86 ;  8  Cox  C.  C.  121. 
»  L.  R.,  I  C.  C.  R.  320. 

*  5  B.  and  S.  756. 

»  L.  R.,  4  Q.  B.  D.  614 ;  14  Cox  C.  C.  385. 

*  L.  R.,  I  C  C  R.  no;  ix  Cox  C.  C.  10. 
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taken  by  way  of  appeal,  and  not,  as  they  should  have  been,  under  s.  72  of  Act  III. 
of  1877 ;  (2)  that,  inasmuch  as  the  application  made  to  the  Registrar  had  not  been  ' 
verified  in  manner  required  by  law  for  the  verification  of  plaints,  the  whole  pro- 
ceedings before  that  officer  were  null  and  void ;  (3)  that,  as  regards  the  charge 
of  giving  false  evidence  before  the  Sub-Registrar,  inasmuch  as  there  was  no 
sanction  whatever  for  the  prosecution,  the  Joint-Magistrate  had  no  auAority  to 
frame  a  charge  against  the  accused. 

The  judgment  of  the  Court  (Tottenham  and  Norris,  JJ.),  so  far  as  it  is 
material  for  the  purpose  of  this  report,  ran  as  follows  : — 

With  regard  to  the  first  point,  we  were,  during  the  argument,  inclined  to 
think  that  Mr.  Gasper's  contention  was  well-founded  ;  but  upon  consideration, 
and  on  examination  of  the  authorities,  we  are  of  opinion  that  it  cannot  be  sus- 
tained. For  the  purpose  of  this  case,  we  assume  that  the  ptoceedings  before 
the  Registrar  were  taken  under  s.  72  of  the  Act,  and  not,  as  they  should  have 
been,  under  s.  73 ;  and  that  what  the  Registrar  heard  was  an  appeal,  and  not 
an  application.  Now,  no  doubt,  the  accused,  when  he  appeared  before  the  JRe- 
gistrar,  might  have  pointed  out  this  irregularity,  and  might  have  asked  the  Re- 
gistrar to  make  no  order  or  to  dismiss  the  appeal ;  but  he  appeared,  made  no 
objection  to  the  form  of  the  proceedings,  and  must  be  held  to  have  waived  the 
irregularity.  Under  these  circumstances,  we  are  of  opinion  that  upon  the  au- 
thority of  Reg,  V.  Barry}  Queen  v.  Fletcher y^  Turner  v.  Post  Master  General^ 
Queen  v.  Hughes,^  that  the  accused  may  properly  be  charged  with  giving  false 
evidence  at  the  enquiry  before  the  Registrar.  We  are  also  of  opinion  that  the 
accused  waived  any  irregularity  in  the  verification  of  the  petition  of  scppeal 
treating  that  document  as  an  application  under  s.  73,  and  that  the  second  con- 
tention by  Mr.  Gasper  fails.     See  the  cases  above  cited  and  Queen  v.  Smiih.^ 

As  to  the  third  point  raided,  we  are  of  opinion  that  the  Joint-Magistrate 
had  no  authority  to  frame  the  second  charge.  The  prosecution  for  the  offence 
of  giving  false  evidence  before  the  Sub-Registrar  was  neither  commenced  by 
him  or  by  any  of  the  officers  mentioned  in  s.  83,  nor  was  it  sanctioned  by  any 
or  either  of  them.  These  being  our  views  on  the  case,  the  Magistrate  will  pro- 
ceed to  dispose  of  the  first  charge  against  the  accused  as  he  may  think  proper, 
having  regard  to  the  evidence  before  him,  of  the  sufficiency  of  which  we  offer 
no  opinion.    The  proceedings  on  the  second  charge  must  be  set  aside. 

Additional  charge  quashed. 


i884« 


QUBBN- 

Empr^ss 

Batbsar 

Mandal^ 

10  Cal.  604. 


»  28  L.  J.  (M.  C.)  86;  8  Cox  C.  C.  121. 
»  L.  R.,  I.  C.  C.  R.  320. 

*  5  B.  &  S.  756. 

*  L.  R.,  4  Q.  B.  D.  614  ;  14  Cqx  C.  C.  285. 

*  L.  R.,  I  C.  C.  R.  no  ;  11  Cox  C.  C.  10. 
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CRIMINAL  MOTION. 
Before  Mr.  Justice  Miller  and  Mr.  Juslice  Norris. 
1884.  In  the  matter  of  JHABBU  SINGH  and  others  (Pktitioners).^ 

AitnL  22 

Limitation  Act  (XV.  of  iSyjJt  s.  12 — Exclusion  of  time  in  obtaining  copy  of 

10  Cal,  642.  judgment. 

Certain  accused  persons  were  convicted  on  the  29th  February  1884,  and  made  their 
first  application  for  a  copy  of  the  judgment  on  the  25th  March,  tendering  stamped  paper 
for  such  copy  on  the  26th  and  29th  March.  The  copy  was  prepared  on  the  30th,  and  the 
prisoners,  who  had  been  admitted  to  bail  on  the  5th  March,  presented  their  appeal  on  the 
7th  April  1884,  which  was  rejected  as  being  out  of  time.  Held  that  the  appeal  ought  to 
have  been  admitted. 

On  the  29th  February  1884  two  men  were  convicted  of  rioting,  and  sen- 
tenced to  six  months'  rigorous  imprisonment.  On  the  5th  March  they  pre- 
sented a  petition  through  a  mukhtar,  stating  that  they  had  been  unable  to  ap- 
peal, because  they  were  unable  to  obtain  a  copy  of  the  judgment  (at  that  time 
they  had,  as  a  matter  of  fact,  made  no  attempt  to  do  so) ;  but  that  they  would 
appeal  as  soon  as  they  obtained  a  copy,  and  they  further  asked  to  be  admitted 
to  bail.  The  Sessions  Judge  released  them  on  bail.  The  prisoners  applied 
for  a  copy  of  the  judgment  on  the  25th  March,  the  stamped  sheets  of  paper 
for  the  copy  being  filed  on  the  26th  and  29th  March;  on  the  30th  March  the 
copy  was  ready  for  delivery.  The  memorandum  of  appeal  with  the  judgment 
were  presented  on  the  7th  April  1884 ;  the  portion  of  the  order  of  the  Subor- 
dinate Judge  refusing  to  receive  the  appeal  ran  as  follows :  "  It  appears  at  first 
sight  that  the  appeal  is  out  of  time ;  it  should  have  been  presented  by  the  30th 
March ;  it  remains  to  be  seen  how  many  days  are  to  be  deducted  in  calculat- 
ing the  period  of  thirty  days  allowed  by  law." 

"  On  examining  the  copy  of  judgment,  I  find  that  the  application  for  the 
copy  was  made  on  the  25th  March ;  the  requisite  stamped  sheets  were  filed  on 
the  26th  and  29th,  and  the  copy  was  ready  for  delivery  on  the  30th.  How 
many  days  are  there  to  be  deducted  ? 

''  In  my  opinion  only  two,  because  by  '  the  requisite  stamped  sheets'  is 
meant  the  full  number  of  stamped  sheets  required.  But  the  appellant's  pleader 
asks,  how  could  the  appellant  know  the  number  required  ?  I  answer  that  he  had 
had  from  the  date  of  his  release  to  the  date  of  his  application  for  copy  (nearly 
three  months)  to  find  out.  The  appellant  says  he  had  not  funds ;  but  if  he  had 
applied  from  the  jail  for  a  copy,  he  would  have  received  it  without  any  cost. 
If  he  had  applied  for  a  copy  within  a  few  days  of  his  conviction,  I  should  have 
said  that  he  had  a  right  to  claim  a  deduction  of  the  whole  time.  I  find  that  the 
appeal  is  presented  out  of  time,  and  therefore  decline  to  receive  it." 

The  prisoners  applied  to  the  High  Court  under  the  revisional  sections  of 
the  Code  of  Criminal  Procedure. 

Baboos  Juggui  Chunder  Banner jee  and  Taruck  Nath  Dutt  for  the  appli- 
cants. 

No  one  appeared  for  the  Crown. 

The  opinion  of  the  High  Court  was  delivered  by 

MiTTKR,  J. — ^We  think  that  the  appeal  was  within  time,  and  should  have 
been  registered.  We  accordingly  direct  it  to  be  registered  and  heard  by  the 
Sessions  Judge. 

Order  reversed. 

^  Criminal  Motion,  No.  123  of  1884,  from  an  order  of  W.  H.  Page,  Esq.,  Ofiiciating 
Sessions  Judge  of  Bhagulpore,  dated  the  8th  April  1884. 
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CRIMINAL  REFERENCE. 

Before  Mr.  Justice  Prtnsep  and  Mr,  Justice  ffKinealy. 

QUEEN-EMPRESS  v.  NGA  THA  MOUNG  and  others.^  ^gg^ 

Burmah  Courts — Transfer  of  Case — Criminal  Procedure  Code,  s.  iy8 — Reference      ^^  4' 

to  High  Court^Burmah  Courts*  Aa  (Aa  XVII.  of  iSys),  s.  80.  10  Cb\  6 — 

The  Local  Government  has  no  power  under  s.  178  of  the  Code  of  Criminal  Procedure 
to  transfer  for  trial  to  the  Court  of  a  Commissioner  a  criminal  case  duly  committed  for  trial 
to  the  Court  of  the  Recorder  of  Rangoon ;  but  the  Local  Government  has  the  power  to  trans- 
fer a  case  from  the  District  of  Rangoon  to  the  Sessions  division  of  Pegu. 

This  was  a  reference  under  s.  80,  cL  3,  of  the  Burmah  Courts'  Aft  (Aft 
XVII.  of  1875)  from  the  special  Court  constituted  by  that  Aft.  The  question 
referred  was  whether  the  Local  Government  has  power  to  transfer  for  trial  to  the 
Court  of  a  Commissioner  a  criminal  case  duly  committed  for  trial  to  the  Court 
of  the  Recorder  of  Rangoon.  The  facts  of  the  case  are  fully  set  out  in  the 
opinions  of  the  Judicial  Commissioner  of  British  Burmah,  Mr.  Jardine,  and  of 
the  Recorder  of  Rangoon,  Mr.  Egerton  Allen,  which  are  as  follows : — 

Mr.  Jardine. — ^The  prisoners  in  this  case  were  prosecuted  before  a  Ma- 
gistrate having  jurisdiction  in  the  town  of  Rangoon,  the  town  being  a  district 
in  which  the  Recorder  of  Rangoon  exercises  the  powers  of  a  Court  of  Session 
under  s.  60  of  the  Burmah  Courts'  Aft  of  1875.  The  same  section  declares  that, 
for  the  purposes  of  s.  64  (a)  of  the  Code  of  Criminal  Procedure,  the  Court  of  the 
Recorder  shall  be  deemed  to  be  a  High  Court,  and  s.  61  confers  on  the  Recorder 
all  the  powers  of  a  High  Court  under  the  Code  of  Criminal  Procedure  in  respect 
to  the  proceedings  of  the  Magistrates  of  the  town. 

Under  s.  3  of  the  Criminal  Procedure  Code  of  1882,  the  reference  to  s.  64 
(a)  must  be  taken  to  b«  made  to  s.  527  of  the  same  Code.  In  other  respects 
s.  I  of  the  same  Code  preserves  the  special  legislation  of  the  Local  Courts'  Ad 
where  there  is  no  specific  provision  to  the  contrary. 

The  Magistrate  committed  the  prisoners  for  trial  before  the  Recorder's 
Court.  No  doubt  about  the  jurisdiction  of  the  Recorder  to  hold  the  trial  seems 
to  have  been  suggested,  and  no  reference  was  made  to  the  Judicial  Commissioner 
under  s.  185,  nor  any  proceeding  taken  to  quash  the  commitment  under  s.  215. 

The  learned  Recorder  wrote  to  the  Secretary  to  the  Chief  Commissioner 
to  request  that  the  Local  Government  will  be  pleased,  under  the  provisions 
of  s.  178  of  the  Criminal  Procedure  Code,  to  dired  the  transfer  of  the  cases  to 
the  Pegu  Sessions  division  for  trial  by  the  Sessions  Court  of  that  division. 

The  order  of  the  Chief  Commissioner  is  contained  in  a  letter  of  20th  Sep- 
tember 1883  from  his  Secretary  to  the  Recorder,  directing  that  the  cases  be 
tried  in  the  Sessions  division  of  Pegu.  Upon  this  the  learned  Recorder  forward- 
ed the  Record  to  the  Commissioner  of  Pegu,  who,  under  s.  35  of  the  Burmah 
Courts'  Aft,  **  is  deemed  to  have  the  powers  of  a  Sessions  Judge. "  The  Com- 
missioner tried  the  prisoners  in  his  Sessions  Court  sitting  at  Rangoon ;  the  pri- 
soners appealed  to  me  as  a  Judicial  Commissioner ;  and  I  admitted  their  ap- 
peals, and  then  referred  them  to  the  special  Court  for  disposal,  as  I  had  doubts 
about  the  validity  of  the  order  of  transfer,  and  the  jurisdiction  of  the  Commis- 
sioner to  detennine  the  merits  of  the  appeals. 

*  Criminal  Reference,  No.  1,  and  letter  No.  C.  R.  o-i,  from  Registrar,  Special  Court  of 
British  Burmah,  dated  Rangoon,  the  xoth  January  1084. 
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I  am  of  opinion  that  s.  178  does  not  deal  widi  transfers  of  cases  from  one 
-  Court  to  another ;  {a  separate  chapter  (44)  is  given  to  such  transfers.  So  far  as 
the  present  case  is  concerned,  ss.  526  and  527  apply.  Under  s.  526  the  High 
Court  can  only  ad  for  specific  reasons,  the  power  of  transfer  being  evidenUy 
one  which  ought  to  be  rarely  exercised  under  s.  527,  the  equivalent  of  the  old 
».  64  {a).  The  order  of  the  transfer  must  come  from  the  Governor-General  of 
India  in  Council. 

S.  178  appears  to  me  to  allow  the  Local  Government  to  dired  the  trial 
of  cases  in  a  place  outside  the  local  jurisdiction  of  the  trying  Court,  or  in 
a  separate  portion  of  the  local  jurisdiction.  For  example,  if  the  Commissioner 
of  Arakan  is  directed  by  the  Government  under  s.  10  of  the  Courts'  Aft  to  hold 
^18  Civil  Court  in  Rangoon,  the  Government  might  also,  under  s.  178,  order 
4ie  same  officer  to  hold  trial  of  Arakan  criminal  commitments  at  Rangoon. 
The  same  as  to  the  Recorder's  Court,  under  s.  45  of  the  local  Aft.  In  this  way 
I  would  try  to  reconcile  s.  178  of  the  Criminal  Procedure  Code  with  ss.  70  and 
77  of  the  local  Aft,  and  s.  527  of  the  Criminal  Procedure  Code.  S.  77  gives 
die  Chief  Commissioner  a  power  to  transfer  any  criminal  case  pending  in  the 
Recorder's  Court  to  the  special  Court,  but  not  to  any  other  Court,  the  princi- 
ple of  the  law  being  apparently  that  the  transfer  shall  not  be  to  an  inferior 
Court.  The  special  Court  is  superior,  and  the  Commissioner's  Court  inferior 
in  powers  to  the  Recorder's  Court. 

I  am  bound  to  take  notice  of  a  construction  of  the  local  Aft  by  Mr.  R. 
Crosthwaite,  Judicial  Commissioner  in  1880,  when  the  Chief  Commissioner 
passed  an  order  under  s.  59  of  the  local  Aft  transferring  to  the  Judicial  Com- 
missioner's Court  a  criminal  case  pending  for  trial  in  the  Recorder's  Court  on 
a  due  commitment.  At  that  time  the  Judicial  Commissioner  sat  in  a  jurisdic- 
tion transferred  from  the  Commissioner  of  Pegu  and  with  the  powers  of  a  Ses- 
sions Judge.  Mr.  Crosthwaite  held  that  s.  59  did  not  apply  to  criminal  cases, 
and  it  does  not  seem  to  have  occurred  to  either  him  or  the  Local  Government 
that  S.63  of  the  Criminal  Procedure  Code  then  in  force  (the  equivalent  of  s.  178) 
was  in  any  way  relevant.  The  concluding  part  of  Mr.  Crosthwaite' s  judgment 
in  that  case  {Quien- Empress  v.  Abdul)  explains  his  view  of  the  effect  ofs.  60 
of  the  Burmah  Courts'  Aft,  and,  as  I  am  of  the  same  opinion,  I  quote  the  pas- 
sage:— 

"  The  last  clause  of  s.  60  of  the  Aft  was  apparently  intended  to  provide 
for  cases  like  the  present  as  well  as  for  others,  for  it  enacts  that,  for  the  purposes 
of  s.  64  {a)  of  the  Code  of  Criminal  Procedure,  the  Court  of  the  Recorder  shall 
be  deemed  to  be  a  High  Court.  The  present  case  then  may,  under  this  sec- 
tion, be  regarded,  for  the  purpose  of  s.  64  (a)  of  the  Criminal  Procedure  Code, 
as  pending  before  a  High  Court;  and,  if  it  is  necessary  to  transfer  the  case,  the 
Odvernor-General  In  Council  can  do  so  under  s.  64  (a).  The  transfer  cannot 
perhaps  be  made  to  the  Judicial  Commissioner,  because  he  cannot  try  crimi- 
nal cases  as  a  High  Court,  and  the  transfer  must  be  made  from  one  High  Court 
to  another  High  Court.  But  as  to  this  I  need  give  no  opinion.  There  is,  it 
seems  to  me,  a  remedy  provided  for  difficulties  of  the  present  description  by 
the  last  clause  of  s.  60,  and  if  under  that  clause  the  Governor-General  can  only 
transfer  the  trial  of  a  criminal  case  from  the  Court  of  the  Recorder  to  a  char- 
tered High  Court,  it  is  very  possible  that  the  Legislature  so  intended  that,  and 
it  did  not  intend  that  any  Court  other  than  a  chartered  High  Court  should  ex- 
ercise the  jurisdiction  over  European  British  subjefts  conferred  by  the  Aft  upon 
the  Recorder. 

*'  I  am  of  opinion  then  that,  as  the  terms  of  s.  59  plainly  do  not  relate  to  the 
^nsfer  of  criminal  trials,  apd  that,  as  the  provisions  of  s,  60  give  the  Qov^mor- 
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General  in  Cooncil  the  power  to  transfer  criminal  trials  from  the  Recorder's 
Court  where  it  is  expedient  to  do  so,  the  construction  contended  for  would  be 
bad  in  itself,  and  would  be  opposed  to  other  provisions  of  the  law,  and  I  there- 
fore conclude  that  I  have  no  jurisdiction  to  try  this  case,  and  I  am  bound  under 
these  circumstances  to  decline  to  try  it. " 

The  G)urt  of  the  Recorder  is  the  creature  of  the  local  Ad,  and  is  unique 
in  its  powers,  some  of  these  being  those  of  a  Court  of  Session,  others  those  of 
a  High  G)urt,  and  these  considerations  appear  to  me  to  give  force  to  Mr. 
Crosthwaite's  reasoning.  If  the  Legislature  had  intended  to  give  greater  power 
of  transfer  thart  what  s.  77  gave  already,  I  think  it  would  have  used  clearer 
words  for  that  purpose.  The  Recorder's  jurisdiction  in  many  respects  re- 
sembles the  Original  Side  in  a  Presidency-town. 

As  my  learned  colleague  differs  in  opinion,  we  must  refer  the  point  to  the 
High  Court  of  Bengal,  and  I  would  do  this  before  disposing  of  the  merits. 

Mr.  C.  F.  Egerton  Allen. — "  Whether  the  Local  Government  has  power 
to  transfer  for  trial  to  the  Court  of  a  Commissioner  a  criminal  case  duly  com- 
mitted for  trial  to  the  Court  of  the  Recorder  of  Rangoon." 

In  my  opinion,  the  Local  Government  may,  acting  under  the  provisions 
of  s.  178  of  the  Code  oi  Criminal  Procedure,  direct  that  a  case  committed  for 
trial  to  my  Court  acting  as  a  Court  of  Session  may  be  tried  by  the  Court  of  the 
Sessions  division  presided  over  by  the  Commissioner  of  Pegu,  subject  to  the 
proviso  to  s.  178. 

There  can  be  no  doubt  that  the  Court  of  the  Recorder  of  Rangoon  is  differ- 
ently constituted  from  any  other  Criminal  Court,  and,  therefore,  it  is  impos- 
sible to  apply  the  section  of  the  Criminal  Procedure  Code  to  it  in  all  respects. 
But  with  regard  to  s.  178  it  seems  to  me  applicable  in  this  way  that,  when  the 
Court  sits  as  a  Court  of  Session,  it  applies,  but  not  when  it  sits  as  a  High  Court. 

In  cases  where  I  sit  as  a  High  Court,  if  it  was  desirable  to  transfer,  for 
trial  elsewhere,  a  case  committed  to  me,  I  think  such  transfer  would  be  made, 
not  by  the  Local  Government,  but  by  the  Govemor-Greneral  in  Council. 

As  I  read  Mr.  Crosthwaite's  judgment,  the  point  was  not  decided  by  him, 
his  opinion  only  being  given.  The  point  for  decision  before  Mr.  Crosthwaite 
was  whether  the  Local  Government  could  transfer  a  criminal  case  from  the 
Recorder's  Court  to  a  Court  of  Session  under  the  provisions  of  s.  9  of  the  Bur- 
mah  Courts'  Act,  and  he  held  it  could  not  be  done,  as  that  section  applied  to 
civil  and  not  to  criminal  cases. 

The  point  referred  by  the  learned  Judges  of  the  special  Court  was: 
"  Whether  the  Local  Government  has  power  to  transfer  for  trial  to  the  Court 
of  a  Commissioner  a  criminal  case  duly  committed  for  trial  to  the  Court  of 
the  Recorder  of  Rangoon." 

The  Advocate-General  (Mr.  Paul)  for  the  Crown. 

The  Deputy  Legal  Remembrancer  (Mr.  Kitty)  for  the  other  side. 

The  judgment  of  the  Court  was  delivered  by 

pRiNSSP,  T. — ^This  case  arises  out  of  a  reference  by  the  special  Court  of 
British  Burmah  made  under  s.  80,  cl.  b,  of  the  Burmah  Courts'  Act. 

The  point  submitted  for  decision  is  stated  to  be  whether  the  Local  (jovem- 
ment  has  power  to  transfer  for  trial  to  the  Court  of  the  Commissioner  a  criminal 
case  duly  committed  for  trial  to  the  Court  of  the  Recorder  of  Rsmgoon. 

L  L.  R.,  Gal.  70. 
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We  woilld,1iowever,  premise  by  stating  that  the  point  on  wtiich  the  Judges 
'  of  the  special  Conrt  in  British  Burmah  have  differed  is  not  accurately  ex- 
pressed, in  so  far  as  it  has  arisen  from  the  case  before  them.  We  find  rather 
from  the  record  that  the  case  really  for  our  decision  is  whether  the  Local  Go- 
vernment has  power  to  direct  that  a  case  duly  committed  to  the  Recorder  of 
Rangoon  in  which  the  accused  are  natives  shall  be  transferred  and  tried  in  any 
Sessions  division,  or,  as  in  the  present  case,  in  the  Sessions  division  of  Pegu. 

By  s.  60  of  the  Burmah  Courts'  Act  the  Recorder  is  empowered  to  exercise 
the  powers  of  a  Court  of  Session  within  the  local  limits  of  his  ordinary  civil 
jurisdictioo.  This  we  understand  to  be  the  powers  of  a  Court  of  Session  as 
.defined  in  Ch.  III.  of  the  Code  of  Criminal  Procedure.  Iq  order  to  provide 
for  the  passing  of  sentence  of  death,  which,  when  passed  by  a  Court  of  Sessioa, 
is  subject  to  the  confirmation  of  a  High  Court,  it  is  provided  that,  when  a 
sentence  of  death  is  passed  by  the  Recorder  as  a  Court  of  Session,  it  shall  be 
subject  to  the  confirmation  of  the  special  Court.  These  are  the  general  powers 
of  the  Recorder's  Court,  except  as  regards  the  trial  of  European  British  subjects; 
in  other  respects  it  is  deemed  to  be  a  High  Court,  and  not  a  Court  of  Session. 
CI.  3  of  s.  60  of  the  Burmah  Courts' Act  declares  that,* for  the  purposes  of 
s.  64  (a)  of  the  Code  of  Criminal  Procedure,  that  is,  s.  527  of  the  present  Code 
of  Criminal  Procedure,  the  Court  of  the  Recorder  shall  be  deemed  to  be  a 
High  Court.  Under  s.  61  the  Recorder  is  given  the  powers  of  a  High  Court 
under  the  Code  in  regard  to  revision  of  proceedings  of  the  Magistrates  within 
his  local  jurisdiction.  And  under  s.  62  of  the  same  Act  the  Recorder  is  given 
the  powers  of  a  High  Court  for  the  trial  of,  or  otherwise  with  reference  to, 
European  British  subjects,  and  persons  charged  jointly  with  them.  Looking, 
therefore,  at  these  sections,  it  appears  to  us  that,  in  the  exercise  of  revisioi^ 
jurisdiction,  or  in  the  transfer  of  cases  triable  by  him  from  his  Court  to  aoj 
High  Court,  and  in  all  matters  connected  with  the  trials  of  European  British 
subjects  and  persons  charged  jointly  with  them,  the  Recorder  possesses  all  the 
powers  of  a  High  Court.  But  in  other  respects  he  exercises  only  the  powers 
of  a  Court  of  Session. 

This  is  a  case  which  does  not  fall  within  s.  527  of  the  present  Code  of 
Criminal  Procedure,  nor  is  it  a  case  connected  with  the  revisional  jurisdiction 
of  the  Court  of  the  Recorder,  nor  is  it  a  case  in  which  a  European  British  sub- 
ject, or  persons  charged  jointly  with  him,  is  to  be  tried. 

Therefore,  in  our  opinion,  it  falls  within  the  jurisdiction  which  the  Re- 
corder possesses,  acting  merely  as  a  Court  of  Session.  Under  s.  178  of  the 
present  Code  of  Criminal  Procedure,  "  the  Local  Government  may  direct  that 
any  case  or  class  of  cases  committed  for  trial  in  any  district  may  be  tried  in 
any  Sessions  division."  In  regard  to  such  cases  Rangoon  is  a  district,  and 
the  Recorder's  Court  is  the  Court  of  Session  of  the  Sessions  division.  The 
conclusion  is,  therefore,  inevitable  that  under  this  section  the  Local  Government 
is  empowered  to  direct  that  any  ordinary  case  (such,  for  instance,  as  th^  case 
before  us)  committed  for  trial  by  the  Recorder's  Court  at  Rangoon  shall  betrans- 
ferred  for  trial  by  the  Sessions  division  of  Pegu.  But  if  the  Local  Govertiment 
went  further,  and  directed  that  the  case  should  be  tried  by  a  particular jCourt, 
we  think  that  such  direction  and  order  cannot  be  sustained,  as  it  is  beyond 
s.  178  of  the  Code.  It  has  been  urged  against  this  view  that,  under  s.  jy  of 
the  local  Aft,  the  Chief  Commissioner  may  direct  that  any  criminal  case  pend- 
ing in  the  Court  of  the  Recorder  of  Rangoon  shall  be  transferred  to,  and  tried 
before,  the  fecial  Court,  and  that,  hence,  we  should  presume  tbat  it  was  not 
the  itttentiini^of  the  Legislature  that  any  such  tramsfer  should  'be  <made  -to  a 
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Court  of  Session.  Bw:  the  ansvi^6i^  to  tbiisF  objection  i&  obviottar.  The  special 
Court  has  been  created  by  the  local  Act ;  it  is  not  recognised  by  the  Criming 
Procedure  Code ;  and  if  it  were  intended  to  transfer  a  case  from  the  Recorder 
of  Rangoon  to  the  Judicial  Commissioner,  it  could  only  be  done  by  the  special 
provisions  contained  in  the  local  Act.  This  does  not,  as  appears  to  have  been 
held  by  the  Judicial  Commissioner,  necessarily  or  by  implication  lead  to  the 
conclusion  that  the  Legislature  never  intended  any  case  committed  to  the  Court 
of  Rangoon  should  not  be  tried  in  another  Sessions  division. 

Strictly  speakings  therefore,  the  answer  we  should  give  to  the  reference  by 
the  special  Court  should  be  that  the  Local  Government  has  no  power  under  s.  1 70 
of  the  Criminal  Procedure  Code  to  transfer  for  trial  to  the  Court  of  the  Commis- 
sioner a  criminal  case  duly  committed  for  trial  by  the  Court  of  the  Recorder  of 
Rangoon,  but  that  the  Local  Government  has  the  power  to  transfer  a  ca^  from 
the  district  of  Rangoon  to  the  Sessions  division  of  Pegu. 

Attorney  for  both  parties :    The  Grovemment  Solicitor,  Mr.  R.  S.  Upton. 
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APPELLATE    CRIMINAL. 

Before  Mr.  Justice  McDonell  and  Mr.  Justice  Field. 

QUEEN-EMPRESS  v.  UZEER.* 

Confession'-^Inducement  to  confess — Criminal  Procedure  Code  (Act  X,  of  1882)^ 
5.  j6j — Evidence  Act  (Act  I.  of  i8'j2)y  s.  24, 

A  Deputy  Magistrate,  before  taking  down  a  statement  from  a  person  brquffht  bef OM 
hhn  by  the  police,  noted  on  the  paper  on  which  he  was  about  to  take  down  the  state- 
ment, the  following  words,  which,  after  excluding  the  police-officers  from  his  presence, 
he  had  verbally  addressed  to  the  accused  :  "  After  excluding  from  my  presence  the  police- 
officers  who  brought  him,  1  warned  the  accused  that  what  he  would  say  would  go  as  evi- 
dence against  him  ;  so  he  had  better  tell  the  truth."  Held  that  the  use  of  such  language 
was  calculated  to  hold  out  an  inducement  to  the  prisoner  to  confess,  and  that  such  a 
confession  was,  therefore,  inadmissible  in  evidence  against  him. 

In  this  case  one  Uzeer  was  charged  with  murder.  It  appeared  that,  whetf 
brought  before  the  Deputy  Magistrate  by  the  police,  the  accused  made  a  state- 
ment to  the  following  effect,  viz,,  that,  owing  to  a  refusal  on  the  part  of  his 
wife  to  get  him  a  light,  he  had  dragged  her  by  her  hair  into  an  inner  room  atid 
slapped  her,  and  that,  on  his  getting  a  light  and  seeing  that  his  wife  was  in- 
sensible, he,  m  his  fright,  cut  her  throat  with  a  ddo,  and  told  the  nfeighbo^s 
that  she  had  committed  suicide.  This  statement  was  prefaced  with  the  follow-^ 
Ing  note  by  the  Deputy  Magistrate  :  "  After  excluding  from  my  presence  the 
police-officers  who  brought  him,  I  warned  the  accused  thaft  what  he  wo^ld  say 
would  go  as  evidence  against  him ;  so  he  had  better  tell  the  truth." 

The  accused  was  subsequently  committed  to  the  Sessions  Court  on  two 
charges  :  (a)  murder,  s.  302  of  the  Penal  Code  ;  (b)  culpable  homicide,  s.  304 
of  the  Penal  Code.  The  Judge  differed  from  the  assessors,  and,  mainly  rely- 
ing upon  the  confession,  found  the  accused  guilty  under  s.  302,  but  sentenced 
him  XCf  transportation  for  life,  as  it  had  not  been  established  that  the  accused 
had  any  intention  at  the  time  to  cause  death,  although  he  knew  that  he  was 
likely  to  cause  death. 

»  Criminal  Appeal,  No.  198  of  1884,  against  the  order  of  H.  Muspratt,  Esq,,  Ses- 
sions Judge  of  Sylhet,  dated  February  8th,  1884. 
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The  prisoner  appealed  to  the  High  Court.  No  one  appeared  on  the  ap- 
peal. 

The  judgment  of  the  High  Court  (McDonkll  and  Field,  JJ.)  was  deliver- 
ed by 

Field,  J. — ^The  appellant  in  this  case,  Sheikh  Uzeer,  has  been  convicted 
of  the  murder  of  his  wife,  and  has  been  sentenced  under  s.  302,  Indian  Penal 
Code,  to  transportation  for  life. 

We  have  read  the  proceedings  of  the  Sessions  Judge,  and  we  are  of  opinion 
that  the  conviction  cannot  be  supported.  The  prisoner  and  his  wife  were  sleep- 
ing alone  in  their  homestead  on  the  night  of  the  occurrence ;  the  woman's 
throat  was  cut,  and  she  died  from  the  injury  thus  inflicted,  and  the  consequent 
loss  o£  blood.  The  theory  of  the  prosecution  is,  that  the  prisoner  cut  his  wife's 
throat.  The  medical  evidence  does  not  support  this  theory.  On  the  contra- 
ry, the  native  doctor  considered  that  the  wound  might  have  been  self-inflicted. 
It  may  be  said  that  the  opinion  of  a  native  doctor  on  a  question  of  this  kind  is 
not  of  very  great  value,  but  this  is  the  medical  evidence,  whatever  it  may  be 
worth.  There  is  no  testimony  of  a  medical  expert  to  support  the  theory  of  the 
prosecution  that  the  wound  was  inflicted  by  the  prisoner,  and  the  only  medical 
evidence  on  the  record  is  against  that  theory,  and  in  favour  of  the  statement 
made  by  the  accused  on  more  than  one  occasion.  The  Sessions  Judge  per- 
mitted the  witness  Sarai  Bibee  to  say  that  the  accused  said  to  the  darogah  that 
his  wife  refused  to  give  him  water  when  he  wanted  to  go  out  and  ease  himself, 
so  he  struck  her  once,  and  she  fell  insensible,  and  then  he  cut  her  throat.  This 
evidence  being  inadmissible,  the  Sessions  Judge  should  not  have  recorded  it. 
The  conviction  is  mainly  based  upon  a  confession  alleged  to  have  been  made 
by  the  accused  to  the  Deputy  Magistrate.  This  confession  is  prefaced  with 
the  following  note :  "  After  excluding  from  my  presence  the  police-officers  who 
brought  him,  I  warned  the  accused  that  what  he  would  say  would  go  as  evi- 
dence against  him ;  so  he  had  better  tell  the  truth."  A  Magistrate  of  the  first 
class  ought  to  know  that  to  tell  a  prisoner  that  he  had  better  tell  the  truth  is  a 
violation  of  the  provisions  of  the  law.  {See  s.  163  of  the  Code  of  Criminal 
Procedure.)  The  use  of  this  language  has  been  repeatedly  decided  to  render 
aconfession  inadmissible,  and  we  think  that,  in  consequence  of  this  inducement 
having  been  held  out  to  the  prisoner,  the  confession  in  the  present  case  must 
be  rejected.  We  may  observe  that  it  is  no  part  of  the  duty  of  a  Magistrate  to 
tell  an  accused  person  that  anything  he  may  say  will  go  as  evidence  against 
him.  Putting  aside  the  inadmissible  confession  and  the  evidence  of  a  farther 
confession  made  to  the  police,  there  remsuns  no  legal  evidence  upon  which  the 
prisoner  can  be  convicted.  We  therefore  set  aside  the  conviction,  and  direct 
that  the  appellant  be  acquitted  and  released.  A  copy  of  this  judgment  should 
be  sent  to  the  committing  Magistrate. 

Appeal  allowed. 


Digitized  by 


Google 


CALCUTTA  SERIES.    VOL.  X.  557 

CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  Prinsep  and  Mr.  Juitict  Macpherson. 

QUEEN-EMPRESS  v.  DHANANJOI  CHAUDHURI  and  otheks.i  1884. 

Witnesses — Summoning  and  attendance  of  Witnesses— Compelling  attendance  of     JuneaS. 

Witnesses — Evidence — Criminal  Procedure  Code  (Act  X.  of  1882),  s.  357.  -  , 

Certain  witnesses  who  bad  been  sammoned  for  the  accused  failed  to  appear  on  the 
day  of  tria]|  and  the  Deputy  Magistrate  refused  to  adjourn  the  hearing  or  to  issue  fresh 
processes  lor  the  attendance  of  the  defendants*  witnesses,  on  the  ground  that  they  were 
all  friends  of  the  accused,  who  would  come  to  Court  if  the  accused  desired  it.  The  pri- 
soners  were  convicted. 

Held  the  conviction  must  be  set  aside,  the  Magistrate  having  once  granted  processes 
he  was  bound  to  assist  the  accused  in  enforcing  the  attendance  of  his  witnesses. 

This  was  a  reference  under  s.  438  of  the  Code  of  Criminal  Procedure 
from  the  Sessions  Judge  of  the  24-Pergunnahs9  who  recommended  that  the 
order  passed  by  the  Deputy  Magistrate  in  this  case  should  be  quashed  as  ille- 
gal.   The  fact  of  the  case  sufficiently  appears  in  the  judgment  of  the  Court. 

No  one  appeared  on  the  reference. 

The  judgment  of  the  Court  (Prinsip  and  Macpherson,  JJ.)  was  as  fol- 
lows:— 

The  Deputy  Magistrate  in  this  case  has  convicted  the  accused  without  exa- 
mining certain  witnesses  who  had  been  summoned  for  the  defence.  It  appears 
that  on  the  day  of  trial  these  witnesses  were  not  present,  and  the  accused  asked 
for  fresh  processes  The  Deputy  Magistrate  refused  to  postpone  the  trial,  or 
to  issue  fresh  processes,  on  the  following  ground  :  *'  The  witnesses  are  all  friends 
of  the  accused,  and  could  have  been  produced  to-day,  even  if  they  did  not  re- 
ceive the  summonses.  I  therefore  decline  to  grant  this  petition."  Having  once 
granted  the  processes  for  the  attendance  of  these  witnesses,  this  was  not  suffi- 
cient ground  for  the  refusal  to  assist  the  accused  in  obtaining  their  evidence. 
If  the  Deputy  Magistrate  in  the  first  instance  considered,  under  s.  257  of  the 
Code  of  Criminal  Procedure,  that  the  application  for  summons  for  these  wit- 
nesses was  made  for  purposes  of  vexation  or  delay,  or  for  defeating  the  ends 
of  justice,  he  might  have  refused  to  summon  them  at  all.  But,  having  once 
granted  the  processes,  he  was  bound  to  assist  the  accused  in  enforcing  the  at- 
tendance of  the  witnesses.  The  conviction  and  sentence  must,  therefore,  be 
set  aside,  and  the  trial  must  proceed,  processes  being  issued  for  the  attendance 
of  these  witnesses. 

Conviction  quashed. 

CRIMINAL  REVISION. 

Before  Mr.  Justice  Prinsep  and  Mr.  Justice  Macpherson. 

QUEEN-EMPRESS  v.  SADHEE  KASAL  and  othirs.«  1884. 

Pardon^-^riminal  Procedure  Code  (A£t  X.  of  1882J,  s.  JJ7,  read  with  s.  SjS'-^       fuly  i. 
Offences  not  exclusively  triable  by  Court  ^Session, 

A  Sessions  Judge  cannot  tender  a  pardon  to  an  accused  under  s.  338  of  the  Criminal 
Procedure  Code,  where  the  offence  for  which  he  has  been  committed  is  not  **  triable  ex- 
chisively  by  the  Court  of  Session." 

*  Criminal  Reference,  No.  80  of  1884,  from  an  order  of  the  Deputy  Magistrate  of  Ba- 
sirhat,  dated  the  31st  May  1884. 

'  Criminal  Motion,  201  of  1884,  from  a  decision  of  A,  Smith,  Esq.,  Judge  of  Gya, 
dated  17th  May  1884. 
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On  inspection  of  the  statement  6i  th^  Crimihal  Session  of  the  Judge  of 
•  Gya  for  the  months  of  April  and  May,  the  High  Court^  under  s.  4 ^5  of  the  Cri- 
minal Procedure  Code,  called  for  the  record  of  the  above-mentioned  case,  in 
which  Chowd  Kasal  and  Sadhee  Kasal  had  been  charged  under  &  411  of  the 
Penal  Code  with  dishonestly  receiving  and  retaining  certain  stolen  property, 
knowing  it  to  be  stolen.  It  appeared  that  in  the  Sessions  Court  Chowri  Kasal 
had  been  granted  a  pardon  under  s.  338  of  the  Criminal  Procedure  Code  and 
released,  and  Sadhee  Kasal  was  found  by  both  assessors  to  be  guilty  under  s. 
41 1  of  the  Penal  Code,  and  was  sentenced  to  rigorous  imprisonment  for  two 
yekrs  by  the  Sessions  Judg^.  After  perusing  the  record,  the  Court  (Priksep 
and  Macpherson,  J  J.)  passed  the  following  order : — 

As  the  case  is  now  presented  to  us  on  review  of  the  Sessions  Judjf  e's  state- 
ment, and  on  perusal  of  the  record  we  think  it  sufficient  to  point  out  to  the 
Sessions'  Tiidge  that  the  offences  under  trial  not  biding  exclusivfely  within  the 
jiirisdi'ctidfV  of  the  Court  of  Session,  the  Sessions  Judge  was  not  competent  to 
tender  pardon  under  s.  338  of  the  Criminal  Procedure  Code  to  Chowri  Kasai. 


CRIMINAL  REVISION. 


Before  Mr.  Justice  Wtlsen,  Mr.  Justice  Tottenham^  and  Mr,  Justice  Norris. 
,8a|.  HABIBULLAH  (Accussd)  v.  QUEEN-EMPRESS  (Complainant).i 

April 28       AliemdHve  charge  and  conviction — False  evidence — Penal  Code  (A&  XLV.  cf 
&9ulv7  roSoJt  s.  igj — Criminal  Procedure  Code  (A3  X,  of  1882) ^  ss,  2^jf  ^^4,  and 

iZjL_         sch.  5,  XXVIIL,  IL  (4). 

10  Cal.  937.  A  prisoner  was  convicted  on  an  alternative  charge  in  the  form  provided  by  sch.  5, 

XXVin.,  II.  (4)  of  the  Criminal  Procedure  Code  (Aft  X.  of  1882),  of  having  given  fedse 
evidence,  such  evidence  consisting  of  con^tradictory  statements  contained  in  one  deposition 
while  he  was  under  cross-examination  and  re-examination  as  a  witness  in  a  judicial  pro- 
ceeding.    There  was  no  finding  as  to  which  of  the  contradictory  statements  was  false. 

Held  (Norris,  J.,  dissenting)  that  s.  233  of  the  Criminal  Procedure  Code  did  not 
affeft  the  matter,  and  that  the  conviction  was  good. 

Semble  per  Wilson,  J. — The  decision  in  The  Queen  v.  Bedoo  Noshyo,^  though  a  guide 
to  the  discretion  of  Courts  in  framing  and  dealing  with  charges,  was  not  intended  to,  and 
does  not,  affect  the  law  applicable  to  the  matter. 

'l*His  was  a  rule  to  show  cause  why  the  conviction  of  the  petitioner  under 
s.  193  of  the  Indian  Penal  Code  before  the  Joint-Magistrate  of  Dacca,  affirmed 
on  appeal  by  the  Sessions  Judge,  should  not  be  set  aside  as  bad  in  law. 

The  facts  of  the  case  were  as  follows  : — 

The  petitioner  was  charged  in  the  alternative  with  having  committed  per- 
jury in  a  deposition  given  by  him  during  the  hearing  of  certain  suits  in  the 
Court  of  the  Second  Subordinate  Judge  of  Dacca.  He  was  examined  as  a  wit- 
ness on  behalf  of  the  defendants  in  those  suits,  and  during  his  cross-exami- 
nation, which  commenced  on  the  1 2th  September,  he  admitted  that  certain  en- 
tries in  account-books  and  certain  letters  were  in  his  handwriting.  Oii  the  13th 
September  he  was  re-examined  (his  cross-examination  having  terminated  late 
on  the  evening  of  the  rzth),  and  on  his  re-examination  he  contradicted  his  state- 
ments as  to  the  entries  and  the  letters,  and  swore  positively  that  they  were  not 
in  his  handwriting.     It  was  in  respect  of  these  contradictory  statements  that 

»  Rule  No.  66  of  1^84,  against  the  order  of  E.  Staley,  Esq.,  Officiating  Joint-Magis- 
trate of  Dacca,  dated  the  loth  day  of  December  1883,  affirmted  by  T.  Smith,  Ssq.,  tlie 
Sessions  Judge  of  Dacca,  dated  the  14th  January  1884. 

2  12  W.  R.,  Cr.,  II. 
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sanotionto  pioseciitc  was  given,  and  that  the  charge  was  brought.  The  Joint- 
Magistrate,  finding  that  he  had  a  strong  motive  for  contradicting  his  first  state- 
ment, and  that  it  was  not  a  mistake  made  throagh  inadvertence,  without  decid- 
ing as  to  which  of  the  statements  was  false,  convicted  the  accused  upcm  two 
similar  chaiges,  one  in  respect  of  the  statement  as  to  the  entries  in  the  aooount- 
books,  and  the  other  in  respect  of  the  statement  -as  to  the  letters,  and  sentenced 
him  to  a  year's  rigorous  imprisonment  on  each  charge. 

This  decision  was  upheld  on  appeal  by  the  Sessions  Judge. 

The  petitioner  then  applied  to  the  High  Court  in  the  exercise  of  its  revi- 
sional  powers,  to  send  for  the  record  with  a  view  of  quashing  the  Magistrate's 
order,  on  the  ground  that  an  alternative  charge  of  giving  false  evidence  under 
s.  193  of  the  Indian  Penal  Code  would  not  lie,  when  the  charge  was  based 
upon  contradictory  statements  contained  in  one  and  the  same  deposition. 

On  the  hearing  of  the  application,  Mr.  Pugh  and  Mr.  M.  P.  Gasper  ap- 
peaored  on  behalf  of  the  petitioner,  and  the  Co^rt  issued  the  present  rule. 

The  rule  came  on  to  be  heard  before  a  Division  Bench  of  the  High  CoQtt 
consisting  of  Tottenham  and  Norris,  JJ. 

Mr.  Pugh,  Mr.  M.  P.  Gasper,  Baboo  Doorga  Mohun  Doss,  and  Baboo 
Umbica  Churn  Bose  for  the  petitioner. 

The  Advocate-General  (Mr.  G,  C.  Paul)  and  Baboo  Chundtr  Madkub 
Ghose  for  the  opposite  party. 

The  Advocate-General  in  showing  cause  against  the  rule  cited  T%e  Queen 
V.  Mussamut  Zumeerun^  and  The  Queen  v.  Mahomed  Humayoon  Shah? 

Mr.  Pugh  in  support  of  the  rule  referred  to  Empress  of  India  v.  Niaz  Alt} 
the  judgment  of  Jackson,  J.,  in  The  Queen  v.  Mahomed  Humayoon  Shah?  and 
upon  the  question  of  the  diect  of  illustrations  to  an  Act,  to  Koylas  Chunder 
Ghose  V.  Sonatun  Chung  Barooie?  He  also  referred  to  Taylor  on  Evidence, 
yth  edition,  708  ;  Roscoe  on  Evidence,  825  ;  and  Ptake's  Nisi  Prius,  53. 

The  nature  of  the  arguments  appears  sufficiently  from  the  judgments  of 
the  Division  Bench,  which  were  as  follows  : — 

Tottenham,  J. — This  is  a  rule  to  show  cause  why  the  conviction  of  the 
petitioner  under  s.  193  of  the  Indian  Penal  Code  before  the  Jomt-Magistratje 
of  Dacca,  affirmed  by  the  Sessions  Judge  on  appeal,  should  not  be  set  aside  33 
bad  in  law. 

The  charge  upon  which  the  petitioner  was  convicted  was  in  the  alternative 
form,  of  which  an  example  is  given  in  the  fifth  schedule  of  the  Code  of  Criminsil 
Procedure,  and  in  respect  of  two  contradictory  statements  made  by  the  peti- 
tioner in  the  course  of  one  and  the  same  deposition  ;  the  one  being  made  one 
day  in  cross-examination,  and  the  other  the  following  day  in  re-examination. 

The  ground  on  which  we  have  been  asked  to  interfere,  and  set  aside  the 
conviction,  is,  that  a  charge,  in  the  alternative  form,  of  intentionally  giving  false 
evidence  by  making  contradictory  statements,  cannot  legally  be  framed  where 
the  statements  in  question  are  contained  in  one  single  deposition,  but  is^l- 
lowable  only  in  case  the  statements  are  contained  in  distinct  separate  deposi- 
tions. 

i-e  W.  R.rCr.,  65;  B.  L.  R.,  F.  B.,  521. 
'  21  W.  R.,  Cr.,  72;  13  B.  L.  R.324. 
»J.  UR.,S  All.  i7*p.  22. 
*  I..  Jw:Ri,  7  C*l.  ^ifl?,cp..l35..      . 
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1884.  The  particular  form  given  in  the  schedule  to  the  Code  clearly  refers  to  se- 

parate depositions  made  on  distinct  occasions,  viz.,  in  an  enquiry  before  a 


HABiBULLAH  Magistrate,  and  at  the  subsequent  trial  in  the  Sessions  Court.    It  is  contended 
^'         that  there  is  no  warrant  in  law,  except  in  this  form  and  in  s.  554,  which  author- 
QuBBN*      |2es  its  use,  for  a  single  alternative  charge  of  giving  false  evidence ;  and  it  is 
Emprsss,    submitted  that  the  law  should  not  be  stretched  in  tiiis  direction,  so  as  to  have 
10  Cftl.  937*  a  charge  in  the  alternative  made  in  resped  of  contradictory  statements  made  in 
the  course  of  one  deposition.    And  it  is  argued  that,  if  such  a  charge  is  good 
in  law,  no  witness  could  safely  correct  an  erroneous  statement  once  made;  for, 
by  so  doing,  he  would  render  himself  liable  to  prosecution,  and,  if  prosecuted, 
his  conviction  would  inevitably  follow  should  there  be  no  obligation  on  the  pro- 
secution to  prove  which  of  the  two  statements  was  fake. 

After  giving  the  matter  the  most  careful  consideration  in  my  power,  I  am 
of  opinion  that  there  is  nothing  illegal  in  the  charge  before  us;  and  that  the 
conviction  had  upon  it  is  good  in  law.    In  this  country  it  has  more  than  once 
been  held  that  a  conviction  for  intentionally  giving  false  evidence  may  be  had 
•  upon  a  charge  in  an  alternative  form,  and  wi&out  any  finding  as  to  which  state- 

ment is  false.  The  Full  Bench  cases,  Queen  v.  Mussamut  Zumeerun^  and  Queen 
v.  Mahomed  Humayoon  5'^^Zii,' establish  this  proposition,  and  the  present  Code 
of  Criminal  Procedure,  by  providing  a  form  for  such  a  charge,  has  continued 
the  state  of  the  law  previously  existing.  And  there  seems  to  be  no  authority  for 
holding  the  contrary  view,  or  for  confining  that  view  to  cases  in  which  two  dis- 
tinct proceedings  are  in  question;  and  little  reason  except  supposed  expediency. 
The  argument  that,  because  the  form  given  as  an  example  in  the  schedule  to 
the  Code  deals  with  a  case  in  which  the  two  statements  were  made  in  distinct 
proceedings,  therefore  no  similar  form  may  be  used  in  resped  of  statements 
made  in  one  and  the  same  proceeding,  appears  to  me  not  entitled  to  any  weight 

Fors.  554,  which  prescribes  the  use  of  the  forms  in  the  schedule,  express- 
ly provides  for  such  modifications  in  the  forms  as  the  circumstances  of  cases 
may  require.  A  witness  may,  and  sometimes  does,  make  as  flagrantiy  contra- 
dictory statements  in  the  same  proceeding  as  he  may  make  in  two  distinct  pro- 
ceedings, and  it  may  be  as  difficult  in  one  case  as  the  other  to  determine  which 
is  false.  I  see  no  reason  to  suppose  that  the  Legislature  intended  to  give  im- 
munity in  the  one  case,  but  to  allow  a  prosecution  in  the  other.  It  seems  to  me 
only  reasonable  to  suppose  that  it  was  intended  that  the  same  peril  should  at- 
tend the  witness  in  either  case. 

And  as  to  the  argument,  that  this  view  of  the  law  renders  it  unsafe  for  a 
witness  even  to  correct  or  alter  a  statement  which  he  has  once  made,  I  do  not 
think  that  an  honest  witness  has  any  reasonable  ground  for  apprehension.  He 
cannot  be  prosecuted  unless  the  Court  before  which  he  has  deposed,  or  a  su- 
perior Court,  sanctions  a  prosecution  after  such  enquiry  as  may  be  necessaiy ; 
and  no  Court  would  sanction  the  prosecution  of  a  witness,  unless  satisfied  tluU 
he  had  deliberately  and*  intentionally  made  the  two  contradictory  statements, 
not  merely  by  way  of  bond  fide  cotttz^oiLoi^  mistake,  but  intending  in  one  or 
other  instance  to  state  what  he  knew  to  be  untrue  or  did  not  know  to  be  true. 
And,  further,  even  when  prosecuted,  the  witness  cannot  be  convicted  on  an 
alternative  charge  for  correcting  an  error ;  but  can  be  convicted  only  upon  the 
Court  being  satisfied  that  in  one  or  other  of  the  instances  charged  the  accused 
did  intentionally  give  false  evidence.  The  essence  of  the  offence  is  the  intent 
Hon,  and  that  may  exist  where  the  contradiction  is  in  various  stages  of  a  single 


» 6  W.  R.,  Cr.,  6s ;  B.  L.  R.,  F.  B.,  521. 
5  31  W.  FL,  Cr.,  ^%\  13  a  L.  R.  334. 
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deposition,  asi^ell  as  where  it  is  manifested  in  two  distinct  proceedings.  I  come,        4i^ 
therefore,  to  the  conclusion  that  the  law  permits  the  charge  upon  which  the  pc-  TL — -    - 
titioner  has  been  convicted,  and  I  see  no  particular  hardship  in  that  state  of  the  "A^**""**" 
law  to  a  person  who  wilfully  gives  false  evidence.  ''• 

I  would  discharge  this  rule,  and  would  order  the  petitioner  to  undergo  the      Qww"- 
sentence  passed  upon  him.  Empmsi, 

NoRRis,  J. — ^The  petitioner  in  this  case  was  examined  as  a  witness  on  be-  '*  ^*  ^^* 
half  of  the  defendants  at  the  hearing  of  the  suits,  which  were  tried  together  by 
the  Second  Subordinate  Judge  of  Dacca.  The  petitioner's  examination-in- 
chief  and  cross-examination  took  place  on  the  12th  September  1883;  the  cross- 
examination  was  not  concluded  until  a  late  hour,  and  the  re-examination  was 
postponed  until  the  following  day.  In  his  cross-examination  the  petitioner  ad- 
mitted that  certain  entries  in  certain  account-books,  which  were  shown  to  him, 
were  in  his  handwriting ;  and  that  a  letter,  in  which  he  admitted  that  he  had 
been  guilty  of  embezzlement,  was  also  in  his  handwriting ;  in  his  re-examina- 
tion he  contradicted  his  previous  statements  with  regard  to  the  entries  and  the 
letter,  and  positively  denied  that  any  or  either  of  them  were  in  his  handwriting. 
Sanction  having  been  obtained  from  the  Judge  for  the  institution  of  a  prose- 
cution against  ti^e  petitioner,  he  was  brought  before  the  Officiating  Joint-Magis- 
trate of  Dacca,  who,  after  taking  evidence,  framed  the  following  charge  :  "  I 
hereby  charge  you,  KhajiehHabibullah,  as  follows  :  That  you,  on  or  about  the 
1 3  th  day  of  September  i88j)  at  Dacca,  inastage  of  a  judicial  proceeding,  m., 
in  the  trial  of  suits  Nos.  88  and  93  of  1882  in  the  Court  of  the  Second  Sub- 
ordinate Judge,  being  a  witness  cited  by  the  defendants  in  those,  the  jointly- 
tried,  suits,  on  solemn  affirmation  stated,  '  Exhibit  IX.  is  in  my  handwriting, 
and  the  signature  is  mine,'  and  on  the  13th  day  of  September,  in  the  same  ju- 
dicial proceeding,  stated,  '  Exhibit  IX.  is  not  in  my  handwriting,'  and  whereas 
one  01  those  statements  you  either  knew  or  believed  to  be  false,  or  did  not  be- 
lieve to  be  true,  you  thereby  committed  an  offence  punishable  under  s.  193  of 
the  Indian  Penal  Code,  and  within  the  cognizance  of  this  Court,  and  I  hereby 
direct  that  you  be  tried  by  this  Court  on  this  said  charge."  The  Magistrate 
also  framed  a  second  charge  with  reference  to  the  petitioner's  statements  re- 
garding the  entries  in  the  account-books.  The  Joint-Magistrate  convicted  the 
petitioner,  and  sentenced  him  to  two  years'  rigorous  imprisonment,  one  year  on 
each  charge.  The  petitioner  appealed  to  the  Sessions  Judge,  who  confirmed 
the  conviction ;  he  then  applied  to 'us,  in  the  exercise  of  our  revisional  powers, 
to  send  for  the  record  with  a  view  of  quashing  the  Magistrate's  order,  on  the 
ground  that  an  alternative  charge  of  committing  an  offence  under  s.  103  of 
the  Indian  Penal  Code  was  bad  where  such  charge  was  based  upon  alleged 
contradictory  statements  made  in  the  same  deposition. 

We  granted  a  rule  to  show  cause  why  the  conviction  should  not  be  set  aslde^ 
On  the  argument  of  the  rule,  the  Advocate-Creneral  appeared  to  show  cause  ; 
Mr.  Pugh  and  Mr.  Gasper  supported  the  rule.  - 1  regret  that  after  the  best  con- 
sideration I  have  been  able  to  bestow  upon  the  case,  I  find  myself  unable  to 
agree  with  my  brother  Tottenham  in  the  conclusion  at  which  he  has  arrived. 

I  am  of  opinion  that  the  rule  should  be  made  absolute.  The  Advocate- 
General  urged  that  the  point  was  concluded  by  authority,  and  he  referred  us 
to  two  cases,  Reg,  v.  Mussamut  Zumeerun  and  Reg,  v.  Mahomed  Humayoon 
Shah,  These  were  both  Full  Bench  decisions  ;  the  first  was  a  decision  upon 
the  provisions  of  the  Code  of  Criminal  Procedure  of  186 1  with  regard  to  alter- 
native charges,  the  second  was  a  decision  upon  the  provisions  of  the  Code  of 
187a  with  reference  to  such  charges. 

I.  L.  R.|  Cal.  71. 
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1884.  I  am  undoubtedly  bound  by  these  decisions,  unless  I  can  distinguish  the 

•  facts  upon  which  those  decisions  were  based  from  the  facts  of  this  case.    I  trust. 


Habibullah  however,  that  I  shall  not  be  considered  presumptuous,  if  1  respectfully  say  that 
'^'  I  share  in  the  doubts  expressed  by  Norman  and  Campbell,  J  J.,  in  the  first  case. 

Queen-  and  that  the  judgment  of  Jackson,  J.,  in  the  second  case,  and  the  reasoning 
Empress,  by  which  he  arrived  at  his  conclusion,  commend  themselves  to  my  judgment. 
loCal.  937«  There  appears  to  me,  however,  to  be  an  essential  distinction  between  the  cases 
above  cited  and  this  case.  In  both  the  cited  cases  the  alleged  contradictory 
statements  were  made  in  two  separate  depositions  taken  on  two  distinct  occa* 
sions.  In  Reg.  v.  Mussamut  Zumeerun  the  first  statement  was  made  before  a 
Magistrate  on  the  14th  October  1865,  and  the  second  statement  before  a  Sea- 
sons Judge  on  the  i8th  December  1865. 

In  the  case  of  Reg,  v.  Humayoon  Shah,  the  charge  against  the  prisoner 
was  "  that  he  did,  on  or  about  the  23rd  January  1873,  at  Alipore,  in  the  course 
of  the  trial  of  Tulsi  Dass  Dutt  and  Mahomed  Latif  on  a  charge  of  cheating, 
state  in  evidence  before  Moulvi  Abdul  Latif,  Deputy  Magistrate  of  Alipore, 
that,  &c.,  &c.,  and  that  he  did,  on  or  about  the  13th  February  1873,  in  the  course 
of  the  trial  of  I.  R.  Belilias,  Tulsi  Dass  Dutt,  and  Mahomed  Latif  in  the  same 
case  0/ cheating,  state  in  evidence  before  Moulvi  Abdul  Latif,  Deputy  Magis- 
trate of  Alipore,  that,"  &c.,  &c. 

Now,  it  is  plain  that,  though  it  is  called  ''  the  same  case  of  cheating,"  it 
could  not  have  been,  strictly  speaking,  "  the  same  case."  The  case  on  the 
23rd  January  was  a  case  against  two  persons  only,  Tulsi  Dass  Dutt  and  Ma- 
homed Latif;  the  case  on  the  13th  February  was  one  against  three  persons,  I. 
R.  Belilias,  Tulsi  Dass  Dutt,  and  Mahomed  Latif.  I.  R.  Belilias  had  clearly 
been  added  as  a  defendant  between  23rd  January  and  13th  February ;  the  pri- 
soner's evidence  against  the  two  defendants  on  23rd  January  could  not  have 
been  used  against  the  added  defendant  on  13th  February  without  his  having 
been  re-sworn.  There  would  thus  be  two  depositions  on  two  distinct  occasions 
on  two  different  charges. 

In  this  case,  though  a  night  elapsed  between  the  cross-examination  and 
the  re-examination  of  the  petitioner,  the  alleged  contradictory  statements  were 
made  in  one  and  the  same  deposition,  on  the  hearing  of  one  case. 

I  think  it  would  be  a  very  dangerous  thing  to  extend  the  principle  of  the 
Full  Bench  cases  to  such  a  case  as  this  ;  it  would  render  it  unsafe  for  a  witness 
to  correct  the  deposition.  I  am  of  opinion,  upon  the  ground  of  the  distinction 
I  have  pointed  out,  that  the  Full  Bench  cases  are  not  in  point,  and  that  the  rule 
should  be  made  absolute. 

The  Judges  having  disagreed,  the  case  was  referred  to  Mr.  Justice  Wilson, 
and  re-argued  before  him. 

The  same  counsel  appeared  as  at  the  previous  hearing,  with  the  excep- 
tion of  Mr.  Pugh — Mr.  M.  P.  Gasper  arguing  the  case  in  support  of  the  rule. 

The  following  judgment  was  delivered  by 

Wilson,  J. — ^This  case  has  been  referred  to  me  in  consequence  of  a  differ- 
ence of  opinion  between  Tottenham  and  Norris,  JJ. 

The  accused  has  been  charged  with,  and  convicted  of,  offences  under 
s.  193  of  the  Penal  Code.  Each  charge  followed  the  form  given  in  Sch.  V., 
XXVIII.,  II.  (4)  to  the  Code  of  Criminal  Procedure,  and  charged  him  with 
having,  in  the  course  of  a  judicial  proceeding,  made,  as  a  witness,  two  contra- 
dictory statements,  one  or  other  of  which  he  knew  to  be  false,  or  did  not  believe 
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to  be  trae.  The  conviction  is  in  accordance  with  the  charge,  without  any  express        1884. 
finding  which  of  two  contradictory  statements  was  false.  „ 

Mr.  Gasper^  who  appeared  for  the  accused,  raised  these  points.    First  he  ^^ 

argued  that,  under  the  present  law,  a  charge  and  conviction  of  this  nature  is  qubbn- 

in  no  case  good.    The  validity  of  such  charges  has  twice  come  before  Full  emprbss 

Benches  of  this  Court.  ' 


In  The  Queen  v.  Mussamut  Zumeerun,  such  a  charge  seems  to  have  been 
regarded  as  an  alternative  charge  of  perjury  committed  either  on  the  one 
occasion  or  on  the  other,  and  to  have  been  held  good  on  that  ground  under 
the  Procedure  Code  then  in  force.  If  the  matter  be  viewed  in  that  light,  it 
would  be  very  difficult  to  reconcile  such  a  charge  with  s.  452  of  the  Code  of 
1872,  or  with  s.  233  of  the  present  Code,  which  requires  that  each  offence  shall 
be  the  subject  of  a  separate  charge,  except  in  the  particular  cases  (of  which 
this  is  not  one)  in  which  alternative  charges  are  expressly  allowed. 

But  in  the  subsequent  Full  Bench  case  of  The  Queen  v.  Mahomed  Humo' 
yoan  Shah,  Couch,  C.J.,  with  whom  Kemp,  J.,  concurred,  expressly  lays  down 
that  such  a  charge  is  not  a  charge  of  two  offences  in  the  alternative,  but  of 
one  offence.  And  I  think  the  judgments  of  Morris,  J.,  with  whom  Birch,  J., 
concurred,  and  of  Ainslie,  J.,  embody  the  same  view.  The  other  two  Judges, 
who  made  up  the  majority  of  the  Court,  did  not  give  their  reasons.  I  think 
I  am  bound  to  accept  this  view  of  the  law,  though,  if  it  were  not  framed  by 
authority,  it  is  not  a  view  that  I  should  myself  have  taken. 

If  this  be  so,  s.  233.  does  not  affect  the  matter.  And  the  form  of  charge 
given  in  the  schedule,  which  is  sanctioned  by  s.  554,  and  has  been  followed 
in  this  case,  is  legitimate,  and  may  be  followed  by  a  corresponding  conviction. 
I  think,  therefore,  that  Mr.  Gasper  s  first  contention  fails. 

Secondly  he  argued  that  a  charge  and  conviction  in  the  present  form  can 
only  properly  be  used  in  a  case  in  which  it  is  impossible  to  find,  upon  the  evi- 
dence obtainable,  which  of  the  two  inconsistent  statements  is  true ;  and  for  this 
he  cited  The  Queen  v.  Bedoo  Noshyo,  As  a  guide  to  the  discretion  of  Courts 
in  framing  charges,  and  in  dealing  with  them,  I  think  what  is  there  said  is  of 
great  importance.  But  it  cannot  affect,  and  was  not,  I  think,  intended  to  affect, 
the  law  applicable  to  the  matter. 

Thirdly,  Mr.  Gasper  argued  that  the  rule  which  has  been  laid  down  does 
not  apply  in  a  case  where,  as  here,  the  two  inconsistent  statements  have  been 
made  in  the  course  of  the  same  deposition.  It  is,  no  doubt,  very  important 
that  a  witness  honestly  desiring  to  correct  an  error  in  his  evidence  should  not 
be  deterred  from  doing  so  by  the  risk  of  a  criminal  charge.  And  charges 
arising  out  of  alleged  inconsistent  statements  in  a  deposition  may  well  require, 
and  I  think  they  so  require,  to  be  watched  with  special  care.  But  I  can  see 
no  sufficient  distinction  in  principle  between  such  contradiction  in  one  deposi- 
tion and  in  two.  If  it  is  an  offence  under  s.  193  to  make  two  contradictory 
statements,  one  or  other  of  which  must  be  false,  and  to  do  so  with  a  guilty  in- 
tention, on  two  distinct  occasions,  I  think  it  must  be  equally  an  offence  to  make 
them  on  one  occasion. 

I  therefore  agree  with  the  view  of  Tottenham,  J.,  upon  the  matter  refer* 
red  to  me. 

Wilson,  J.  (Tottenham,  J.,  concurring). — ^The  rule  must  be  discharged, 
but  the  period  during  which  the  rigorous  portion  of  the  sentence  was  suspended 
will  count  as  part  of  the  original  sentence. 

Rule  discharged,  and  conviction  affirmed. 


10  Cal.  937» . 
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APPELLATE    CRIMINAL. 
Before  Mr.  Justice  Prtnsep  and  Mr,  Justice  Macpherson. 
laM.  QUEEN-EMPRESS  v.  BEPIN  BISWAS  and  others.^ 

Trial  by  Jury^-^Jurisdiction  of  Judge — Evidence  of  Approver'-^Corroboratiofi'^ 


10  Cal.  970.  Confession  of  one  of  several  prisoners. 

It  is  open  to  a  Judge  in  charging  the  jury  to  express  his  opinion  as  to  the  effect  of 
a  certain  portion  of  the  evidence ;  but  he  should  always  be  careful  to  add  that  it  is  for  the 
jury  to  form  their  own  opinion. 

Exact  correspondence  in  details  of  several  statements  made  by  an  approver  in  the 
course  of  a  trial  is  not  corroborative  evidence  such  as  is  ordinarily  required  to  make  it 
safe  to  convict  a  particular  prisoner. 

Confessions  of  prisoners  are  not,  as  against  their  fellow-prisoners  who  were  not  pre- 
sent wheh  the  confessions  were  made,  such  corroborative  evidence  of  the  statement  o£ 
an  approver  as  would  justify  the  conviction  of  the  other  prisoners  thereon. 

Confessions  of  two  of  several  accused  persons  made  in  the  absence  of  the  others  are 
of  no  weight  as  against  the  latter. 

Such  confessions,  as  well  as  the  statements  of  approvers,  are  always  res^arded  as 
tainted ;  because,  from  the  position  occupied  by  the  persons  making  them,  they  are  not 
entitled  to  the  same  weight  on  the  evidence  of  ordinary  witnesses. 

An  accused  person  is  not  bound  to  account  for  his  movements  at  or  about  the  time 
an  offence  was  committed,  unless  there  has  been  given  legal  evidence  sufficient  primd 
facie  to  convict  him  of  the  offence. 

In  this  case  eleven  persons,  namely,  Bepin  Biswas,  Kunju  Mundle,  Dakee 
Ghose,  Bidesi  Ghose,  Dakee  Dye,  Nadi  Ghose,  Tincouri,  Ram  Mundle,  Sham 
Ghose,  Gopi  Ghose,  and  Sanyasi  Ghose,  were  tried  for  dacoity  before  a  Ses- 
sions Judge  and  a  jury.  One  of  the  persons  originally  accused  before  the 
Magistrate  turned  approver,  and  two  of  the  abovenamed  persons,  namely, 
Bepin  Biswas  and  Kunju  Mundle,  made  confessions  before  the  Magistrate, 
which  they  afterwards  retracted  and  denied.  The  verdict  of  the  jury  was  as 
follows : — 

^'  We  are  unanimously  of  opinion  that  Bepin  Biswas,  Kunju  Mundle, 
Dukee  Ghose,  and  Nadi  Ghose,  are  guilty  of  dacoity  under  s.  395  of  the  In- 
dian Penal  Code.  We  would  acquit  the  others,  namely,  Tincourie,  Ram  Mun- 
dle, Sham  Ghose,  Gopi  Ghose,  and  Sanyasi  Ghose.  We  find  that  Bepin  and 
Kunju  did  voluntarily  make  the  confessions  imputed  to  them.'' 

The  prisoners  appealed  to  the  High  Court. 

The  judgment  of  the  High  Court  (Prinsep  and  Macpherson,  JJ.)  was 
as  follows : — 

"  The  six  appellants  have  been  convicted  of  dacoity  in  a  trial  held  by 
jury.  The  evidence  against  them  consisted  of  the  evidence  of  an  approver 
and  of  certain  witnesses  who  said  that  they  recognized  the  appellants  at  the 
dacoity.  It  is  also  in  evidence  that  some  "  mdls,'*  part  of  the  stolen  property, 
were  found  in  the  house  of  Dukee  Dye,  one  of  the  appellants ;  and  two  others, 
Bepin  and  Kunju,  made  confessions  before  the  Magistrate,  which  they  have 
since  retracted  and  denied.  In  laying  before  the  jury  the  evidence  of  the 
witnesses  who  speak  to  having  recognized  the  prisoners,  the  Judge  has  very  pro- 
perly pointed  out  that,  when  the  oifence  was  reported  to  the  police,  no  one  was 

1  Criminal  Appeal,  No.  321  of  1884,  from  the  judgment  of  y.  M.  Kirkwood,  Eiq,, 
Sessions  Ju^  of  Moxirshedabad,  dated  17th  of  May  i88[|. 
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mentioned  as  having  committed  the  dacoity,  which  would  be  extremely  unlike- 
ly if  any  of  the  villagers  had  recognized  any  of  the  dacoits.  He  has  also  men-  - 
tioned  the  fact  that  these  witnesses  admit  that  they  had  previously  no  ac- 
quaintance with  those  they  profess  to  have  recognized  in  the  confusion  of  the 
dacoity,  and  that  the  night  was  dark.  The  Judge  has  summed  up  this  evidence 
in  the  following  words : — 

''  To  such  identification  as  this  I  am  unable  to  attach  any  weight.  It 
may,  possibly,  be  explained  to  some  extent  by  a  theory  that  these  witnesses, 
who  that  night  saw  these  persons,  carried  away  a  general  impression  of  their 
appearance,  without  being  certain  as  to  who  they  were,  found  on  the  arrest  of 
the  prisoners  that  they  resembled  those  impressions,  and  they  were  in  reality 
men  they  had  known  before. 

'^  At  the  same  time,  it  appears  to  me  highly  probable  that  the  pursuers  did 
get  hold  of  some  idea  of  the  men  they  were  pursuing,  and  that  it  is  in  no  way 
improbable  that  the  identifications,  at  least  as  regards  the  men  not  known  to 
them  by  name  before,  were  made  to  the  best  of  their  ability,  and  with  every 
wish  to  be  accurate." 

This  was  not  a  correct  way  of  placing  the  evidence  before  the  jury  for  their 
consideration.  It  was  certainly  open  to  the  Judge  to  express  his  own  opinion 
regarding  it,  and  he  di^  do  so  when  he  stated  that  he  was  "  unable  to  attach 
any  weight  to  it."  He  should,  however,  have  been  careful  to  add  that  it 
was  for  the  jury  to  form  their  own  opinion  on  this  evidence.  But  his  subse- 
quent remaiks  were  certainly  calculated  to  plac^  this  evidence  before  the  jury 
in  a  manner  very  prejudicial  to  the  prisoners,  inasmuch  as  it  would  tend  to 
make  the  jury  altogether  lose  sight  of  the  much  more  important  considerations 
already  mentioned,  m.,  that  the  night  was  dark,  and  that  none  of  the  dacoits 
were  named  in  the  early  stage  of  the  police-investigation. 

But  the  Judge's  charge  to  the  jury  is  open  to  much  stronger  objection  in 
other  respects.  The  evidence  of  the  witnesses  who  profess  to  have  recognized 
the  appellants  is  clearly  not  the  principal  evidence  in  the  case,  on  which  the 
Judge  himself,  and,  as  far  as  we  can  determine  from  the  character  of  the  charge 
to  the  jury,  the  jury  must  have  relied,  with  the  exception  of  that  relating  to  the 
finding  of  the  "  mdls  "  in  the  house  of  Dukee  Dye ;  that  evidence  consists  of  the 
evidence  of  an  approver,  and  we  have  also  the  two  statements  or  confessions 
made  by  Bepin  and  Kunju  before  the  Magistrate.  The  Judge  has  thus  direct- 
ed the  jury  in  this  respect :  ''  It  is  not  illegal  for  you  to  convict  on  the  unsup- 
ported testimony  of  an  accomplice  if  you  fully  believe  it." 

"  But,  ordinarily,  before  convicting  on  such  testimony,  you  should  see  if 
that  testimony  has  received  strong  corroboration.  In  my  opinion,  it  would  not 
be  safe  to  convict  on  the  statement  made  in  this  Court  by  Heera  Lall  (the  ap- 
prover), unless  that  statement  receives  strong  corroboration.  Now,  it  is  a  cor- 
roboration of  Heera  Lall's  statement  made  before  you  yesterday,  that  on  two 
previous  dates  (the  5th  and  2nd  April)  he  made  statements  in  full  detail  of  the 
events  of  that  night.  These  statements,  in  all  important  particulars,  agree  one 
with  the  other ;  the  only  discrepancies  are  one  or  two  very  slight  ones  as  to  the 
parts  one  or  two  of  the  accused  played  during  the  plundering  of  the  house,  and 
this  may  well  be,  when  one  considers  that  the  operators  were  not  standing  still, 
but  in  constant  movement  and  activity.  It  is  important,  however,  for  you  to 
notice  that  on  each  of  these  three  occasions  he  gives  the  same  version."  The 
Judge  then  proceeds  to  mention  the  points  of  correspondence ;  but  we  do  not 
find  that  h^  drew  attention  to  the  discrepancies  to  which  he  has  also  generally 
alluded. 


1884. 
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1884.  The  mere  repetition  of  the  same  statement  of  facts  without  contradiction 

— — -  or  material  discrepancy  is,  no  doubt,  recognized  by  s.  157  of  the  Evidence 

QuEBN-      ^^t^  g^g  some  corroboration  of  the  truthfulness  of  that  statement ;  but  the  Judge 

Empress      h^g  lost  sight  of  the  fact  that,  from  the  position  occupied  by  an  approver-wit- 

v>  ness,  his  evidence  is  necessarily  regarded  with  very  great  suspicion  as  being 

Bepin       tainted,  and  that,  although  he  may,  on  the  main  facts  connected  with  the  com- 

piswAs,      mission  of  the  offence,  be  truthful  and  reliable,  it  is  when  he  comes  to  implicate 

10  Cal.  970.    any  particular  person  that  his  evidence  should  be  accepted  with  the  greatest 

caution.    Nothing  is  easier  for  a  man  than  to  narrate  events  with  accuracy,  and 

yet*more  so,  when  coming  to  describe  the  acts  of  a  particular  person,  to  change 

his  personality  so  as  to  exculpate  a  guilty  friend,  and  to  implicate  an  innocent 

person  or  an  enemy. 

It  is  for  this  reason  that  the  rule  stated  in  the  case  of  The  Queen  v.  Nawab 
Jar^  has  always  been  accepted.  In  that  case,  Macpherson,  J.,  pointed  out  that 
"  there  was  no  corroboration  such  as  adds  to  the  approver's  evidence  against 
Nawab  Jan,  because  there  is  no  evidence,  apart  from  that  of  the  accomplice, 
which  identifies  the  prisoner  with  the  commission  of  the  offence  with  which  he 
is  charged  ;  nothing  which  distinctly  goes  to  prove  that  he  was  in  any  way  con- 
nected with  the  commission  of  the  principal  offences.  Facts  which  do  not  show 
the  connection  of  the  prisoner  with  the  commission  of  the  offence  with  which 
he  is  charged  are-  no  corroboration  in  the  sense  in  which  the  word  is  used  in 
such  cases,  although  they  may  tend  to  show  that  certain  portions  .of  what  the 
"  accomplices  say  is  true."  He  would  also  refer  the  Judge  to  the  cases  of  the 
Queen  v.  Baikanthanath  Banerje^  and  Queen  v.  Mohesh  Biswas^  as  well  as  to 
Reg,  v.  Malapabin  Kapana.^  In  the  last  case  the  Bombay  High  Court  refused 
to  accept,  as  evidence  corroborative  of  that  of  the  approver,  statements  made  by 
him  on  different  occasions  to  his  parents  shortly  after  the  murder,  pointing  oat 
that  his  statement,  whether  made  at  ''  the  trial,  or  before  the  trial,  and  in  what- 
ever shape  it  comes  before  the  Court,  is  still  only  the  statement  of  an  accom- 
plice, and  does  not  improve  by  repetition."  It  is  not  necessary  for  us  to  con- 
sider whether  the  rule  should  be  extended  as  far  as  to  exclude  a  statement  made 
before  arrest ;  but  we  have  no  doubt  at  all  that  the  exact  correspondence  in  de- 
tails of  several  statements  made  by  an  approver  in  the  course  of  a  trial  is  not 
corroborative  evidence  such  as  we  ordinarily  require  to  make  it  safe  to  convict 
any  particular  prisoner. 

'  The  Judge  has  further  misdirected  the  jury  in  telling  them  to  regard  as 
evidence  in  corroboration  of  the  approver  the  statements  made  by  the  prison- 
ers, Bepin  and  Kunju,  when  examined  by  the  Magistrate.  Such  statements 
are  no  legal  corroboration  of  the  tainted  evidence  of  the  approver.  See  Reg,  v. 
Malapabin  Kapana^^  Queen  v.  Budhu  Nanku^  Queen  v.  J  offer  AUfi  State- 
ments so  made  are  certainly  of  no  higher  value  th^n  that  of  an  approver.  It 
should  also  be  remembered  that  a  prisoner  under  trial  would  have  the  advantage 
of  cross-examining  an  approver,  whereas  the  statement  of  a  fellow-prisoner, 
which  would  be  as  much  tainted  as  that  of  an  approver,  would  be  subjed  to 
no  such  test.  See  Queen  v.  NagaJ  In  the  case  now  before  us,  we  would  nirther 
point  out  that  the  fad,  that  the  statements  made  by  Bepin  and  Kunju  before  the 
Magistrate  were  made  in  the  absence  of  the  other  prisoners  whom  it  is  intended 


» 8  W.  R.  Or.  19  (26). 
«  3  B.  L.  R.  3  (F.  B.). 
»  19  W.  R.  Cr.  16. 


7  23  W.  R.  Cr.  24. 


*  II  Bom.  H.  C.  R.  196. 

*  I.  L.  R.,  I  Bom.  475. 

*  19  W.  R.  Cr.  57. 
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to  implicate  thereby,  should  alone  have  induced  the  Sessions  Judge  to  caution 
the  juiy  against  attaching  any  weight  to  them  at  all,  except  as  against  those  who 
made  them, 

Next,  the  Sessions  Judge  should  not  have  told  the  jury  that,  "  in  the  absence 
of  anything  whatever  to  show  enmity,  or  why  the  other  prisoners  should  have 
been  falsely  named  by  the  approver  and  the  two  confessing  prisoners,  there  is 
sufficient  material  on  which  to  convid  them  legally,  but  that,  at  the  same  time, 
it  is  desirable  that,  if  possible,  the  jury  should  have  independent  evidence  of 
the  identity  of  the  accused." 

In  thus  directing  the  jury,  the  Judge  has  put  the  evidence  of  the  approvei 
and  the  statements  of  the  two  prisoners  before  the  Magistrate  on  the  same  foot- 
ing as  the  evidence  given  by  any  ordinary  witness.  He  has  altogether  over- 
looked the  fad  that  one  invariable  practice  is  to  regard  such  statements  as 
tainted,  because,  from  the  position  occupied  by  the  persons  making  them,  they 
are  not  entitled  to  the  same  weight  as  the  evidence  of  an  independent  witness. 

We  next  find  that  the.  Sessions  Judge  has  commented  on  the  fad  that  one 
of  the  appellants  was  absent  from  home  on  the  night  of  the  dacoity,  and  that 
he  has  adduced  no  evidence  to  contradid  this,  or  to  show  that  he  was  *'  inno- 
cently engaged."  This  is  an  observation  that  should  not  have  been  made,  and 
cannot  but  have  seriously  prejudiced  the  prisoner  Bidesi,  for  his  own  absence 
from  home  would  be  no  legal  corroboration  of  the  evidence  of  the  approver, 
unless  there  was  primd  facie  sufficient  legal  evidence  to  convid  him  of  the  of- 
fence, he  would  not  be  bound  to  account  for  his  movements. 

We  have,  therefore,  no  hesitation  in  holding  that  the  Sessions  Judge  has 
misdirected  the  jury  in  such  a  manner  as  to  demand  a.new  trial.  Having  re- 
gard to  the  special  terms  of  the  verdid  of  the  jury  convicting  Bepin  and  Kunju, 
w«  should  ordinarily  have  affirmed  their  convictions,  but  we  find  ourselves  un- 
able to  hold  that  they  too  have  not  been  seriously  prejudiced  by  the  Judge's 
charge.  For  instance,  the  Sessions  Judge  told  the  jury :  ''  As  regards  Kunju 
and  Bepin,  I  may  *say  that  the  evidence  I  have  discussed  is  in  any  case  ample 
for  their  conviction."  Again :  "  But  Bepin  likewise  has  not  been  mentioned  by 
any  of  the  villagers,  yet  the  evidence  can  leave  no  doubt  of  his  guilt."  It  is  true 
that  the  Sessions  Judge  at  the  close  of  his  charge  said : ''  If  you  feel  yourselves 
able  to  rely  implicitly  on  the  statements  made  by  Kunju  and  Bepin,  you  should 
convid  them,  notwithstanding  the  absence  of  further  corroboration ; "  but  it  is 
impossible  to  say  how  far  the  observations  previously  made,  and  just  quoted, 
did  not  have  such  effed  on  the  minds  of  the  jury  as  to  determine  their  verdid 
independently  of  all  other  considerations. 

Under  such  circumstances,  we  think  that  they  also  should  be  re-tried« 

New  trial  ordered. 


1884. 


ORIGINAL  CRIMINAL. 

Before  Mr.  Justice  Field. 

QUEEN-EMPRESS  v.  MATHEWS. 


QUBBN- 

Emprbss 

Bepin 
Biswas, 
10  Cal.  970. 


1884. 


Incriminating  statement  by  Prisoner  to  Police-officer — Evidence  of  Police-constable,      July  21 

A  policemai^,  on  being  cross-examined,  stated  that,  when  he  arrested  the  prisoner,   10  Cal. 
the  prisoner  said  to  him,  "  Some  Chinamen,  at  the  time  of  the  occurrence^  came  out  with 
hatcoets ; "  in  re«exaininatioD,  the  policeman  so  far  altered  the  words  stated  to  have  been 
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used  by  the  prisoner  as  to  substitute  for  the  words  ai  the  time  of  the  occurrence ,  the  words 
at  the  time  ;  and  on  being  asked  if  the  prisoner  had  explained  "  what  time,"  answered  he 
daid  at  the  time  I  struck  the  deceased. 

Counsel  for  the  prisoner  interposed  and  objected  to  the  evidence.  The  Standing 
Counsel  contended  that  he  was  entitled  to  clear  up  a  matter  which  had  been  I^  in  doulS 
by  the  cross-examination. 

Held  that  the  evidence  could  not  be  given. 

One  Mathews  had  been  committed  to  the  Sessions  by  the  Presidency 
Magistrate  of  Calcutta,  charged  with  murder.  At  the  trial,  a  police-officer  was 
examined  for  the  prosecution,  and,  in  the  course  of  cross-examination,  gave  the 
following  answer  to  Mr.  Gasper ^  who  appeared  for  the  defence. 

A, — ^The  prisoner,  when  I  arrested  him,  said :  "  Some  Chinamen  at  the  time 
of  the  occurrence  came  out  with  hatchets." 

Re-examined  by  the  Standing  Counsel  (Mr.  Phillips). 

Q. — ^Did  the  accused  use  the  word  **  occurrence"? 

i4.— He  said  "at  the  time." 

Q. — ^Did  the  accused  explain  "what  time".^ 

A. — He  said  "  at  the  time  I  struck  the  deceased ." 

Mr.  Gasper. — I  objeft  to  this. 

[Field,  J. — ^The  evidence  cannot  be  given.  I  must  instruct  the  jury  to  put 
out  of  their  minds  anything  the  present  witness,  being  a  policeman,  may  say 
implicating  the  prisoner  by  quoting  words  alleged  to  have  been  used  by  the 
prisoner  himself.] 

The  Standing  Counsel  (Mr.  Phillips). — Your  Lordship  will  hear  me  on 
the  point.  I  am  entitled  to  obtain  an  answer  to  the  question  I  have  asked,  even 
if  the  reply  should  bring  out  any  statement,  or  part  of  a  statement,  made  by  the 
accused  implicating  himself  to  the  witness.  The  Court  will  remember  that  my 
question  is  direded  to  clear  up  a  matter  left  in  doubt  by  the  cross-examination, 
not  an  independent  enquiry  started  by  the  prosecution.  The  witness  used  an 
ambiguous  expression  "  the  time."  I  am  entitled  to  fix  the  precise  meaning  he 
attached  to  these  words.  For  instance,  if  the  accused  had  said  to  the  police- 
officer,  "I  did  not  kill  the  deceased  with  a  knife,  but  shot  him  with  a  pistol; 
and  the  cross-examining  counsel  extracted  from  the  witness  the  statement  that 
the  accused  had  used  the  words,  "I  did  not  kill  the  deceased,"  surely  the  pro* 
secution,  in  re-examination,  is  entitled  to  get  from  the  witness  the  whole  state- 
ment made  by  the  accused  on  the  occasion. 

[Field,  J. — I  don't  think  you  would  be  entitled  to  have  the  words  in  extenso. 
You  might,  perhaps,  get  the  witness  to  say  the  accused  had  qualified  that  state- 
ment, but  you  could  not  have  the  exad  words  he  used  if  they  amounted  to  an 
Incriminating  statement.    The  law  is  imperative  on  the  point.] 

Mr.  Gasper. — ^As  the  witness  has  already  given  us  a  part  of  the  statement 
made  by  the  accused,  I  prefer  the  whole  statement  being  given  to  the  jury,  as 
the  whole  statement  shows  that  he  did  not  strike  the  deceased  with  a  knife. 

[Field,  J. — ^I  am  afraid  I  cannot  permit  that;  the  law  is  imperative  in  ex- 
cluding what  comes  from  an  accused  person  in  custody  of  the  police,  if  it  in- 
criminates him.] 
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ORIGINAL  CRIMINAL. 

Be/ore  Mr.  Justice  Field, 

THE  QUEEN-EMPRESS  v,  GREES  CHUNDER  BANERJEE.  i^. 

Evidence — Absence  of  entr^  in  a  book  irrelevant — A(^  1. 0/1872,  s,  34 — Reply ^  Pro- 

secutor's  right  of  ■^Criminal  Procedure  Code  (AH  X,  of  1882J,  ss.  28g,  2g2,         10  CU.  1084. 
Though,  under  s.  34  of  the  Evidence  A61,  the  actual  entries  in  books  of  account  re- 
gularly kept  in  the  course  of  business  are  relevant  to  the  extent  provided  by  the  section, 
such  a  book  is  not  by  itself  relevant  to  raise  an  inference  from  the  absence  of  any  entry 
relating  to  a  particular  matter. 

The  fa£t  that  the  accused  has,  during  the  cross-examination  of  the  witnesses  for  the 
prosecution,  used  certain  documents,  and  that  such  documents  have  been  put  in  as  evi- 
dence on  his  behalf,  docs  not  entitle  the  prosecutor  to  the  right  of  reply,  it,  when  asked 
upon  the  close  of  the  case  for  the  prosecution  whether  he  means  to  adduce  evidence,  the 
accused  says  that  he  does  not. 

This  was  a  private  prosecution  at  the  instance  of  one  Mohendro  Nath 
Holder,  an  Attorney  of  the  High  Court,  the  charges  consisting  of  forgery,  using 
as  genuine  a  forged  document,  and  giving  false  evidence. 

The  charges  were  brought  in  respeft  of  a  promissory  note  and  certain 
letters,  purporting  to  be  in  the  handwriting  of  the  complainant,  which  had  been 
used  by  the  accused  as  genuine  in  a  certain  suit  in  the  Calcutta  Court  of  Small 
Causes. 

Mr.  O.  C  Mullick  and  Mr.  Deva  for  the  prosecution. 

Mr.  M,  P.  Gaspery  Mr.  TrevelyaUy  and  Mr.  Roy,  for  the  defence. 

During  the  examination-in-chief  of  the  complainant,  he  said,  referring  to 
a  book  of  account  before  him  : — 

"This  is  my  cash-book.  It  is  written  up  by  me.  It  is  kept  in  the  ordi- 
nary course  of  business.  I  am  in  the  habit  of  entering  in  this  book  all  sums 
received  by  me,  and  all  suras  paid  away  by  me.  I  did  not  receive  from  the 
accused  the  sum  of  Rs.  500  on  the  26lh  day  of  October,  or  on  any  other  day." 

Mr.  Mullick  (to  witness). — "  Look  at  your  book  and  say  whether  or  not  it 
contains  any  entry  of  a  receipt  by  you  of  Rs.  500  from  the  prisoner  on  the  26th 
day  of  October  1880,  or  on  any  other  day ;"  and  he  tendered  the  book  as  evi- 
dence to  show  that  no  such  entries  existed. 

Mr.  Gasper  objected  to  the  admissibility  of  the  book  itself  for  the  purpose 
for  which  it  was  sought  to  be  used.  He  relied  on  s.  34  of  the  Evidence  Act, 
and  contended  that,  though  that  section  made  an  entry  in  a  book  of  account 
relevant,  it  did  not  also  make  the  absence  of  an  entry  equally  relevant.  The 
value  of  such  evidence  is  absolutely  nil, 

Mr.  Mullick  pressed  the  question. 

[Field,  J. — It  is,  no  doubt,  fair  of  the  prosecution  to  produce  the  book 
to  give  the  prisoner  an  opportunity  of  seeing  if  the  entry  is  there,  but  I  think 
the  book  itself  is  not  relevant  to  disprove  the  alleged  transaction  by  the  absence 
of  any  entry  concerning  it.] 

During  the  progress  of  the  trial,  Mr.  Gasper  put  certain  documents  into 
the  hand  of  the  witness  for  the  prosecution,  and,  having  proved  them  by  cross- 
examination,  tendered  them  in  evidence,  and  had  them  marked  as  exhibits  on 
behalf  of  the  prisoner,  at  the  same  time  intimating  that  he  would  contend  that, 
by  so  doing,  he  did  not  give  the  counsel  for  the  prosecution  the  right  of  re- 
plying upon  his  case  in  the  event  of  no  witnesses  for  the  defence  being  called. 

L  L.  R,,  Cal.  73. 
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When  the  case  for  the  prosecution  had  closed,  Mr.  Gasper  had  stated  that 
he  did  not  intend  to  call  any  witnesses. 

Mr.  Mullick  contended  that,  under  s.  292,  coupled  with  s.  289  of  the 
Criminal  Procedure  Code,  he  was  entitled  to  a  reply,  in  consequence  of  the 
documents  above  referred  to  having  been  put  in.  He  argued  that  it  was  im- 
possible for  the  prosecution  to  predicate  what  use  the  defence  intended  to  make 
of  the  documents  which  had  been  put  in. 

Mr.  Gasper  was  not  called  upon. 

[Field,  J. — You  knew,  when  summing  up  your  whole  case,  that  they  had 
been  used  for  a  certain  purpose  in  cross-examination,  and  you  had  an  oppor- 
tunity of  observing  upon  them.  The  Criminal  Procedure  Code  being  a  penal 
statute,  the  principle  to  be  applied  in  construing  those  sections  is  that  the  con- 
struction most  favourable  to  the  prisoner  must  be  adopted.  In  this  view,  I  hold 
that,  under  s.  292,  the  prosecution  is  not  entitled  to  a  reply.] 


1884. 
July  22. 

10  Cal.  1026. 


CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  Tottenham  and  Mr.  Justice  Norris. 

QUEEN-EMPRESS  z;.  AUTAL  MUCHI.i 

^  Evidence — Criminal  Procedure  Code  (Act  X,  of  1882) ^  s.  5/0 — Report  of  "  Addi- 
tional  Chemical  Examiner  J* 

A  document,  purporting  to  be  a  report  under  the  hand  of  an  "  Additional  Chemical 
Examiner"  upon  a  matter  or  thing  submitted  to  him  for  analysis  and  report,  cannot  be 
received  in  evidence  under  s.  510  of  Act  X.  of  1882. 

This  was  a  reference  under  s.  438  of  the  Code  of  Criminal  Procedure. 

One  Autal  Muchi  was  charged  by  a  Deputy  Magistrate,  under  ss.  428 — 
5 1 1  of  the  Penal  Code,  for  an  attempt  at  cattle-poisoning. 

At'  the  trial  the  evidence  against  him  was  that  he  was  seen  by  the  villagers 
to  offer  bamboo  leaves  to  some  cattle;  that  the  villagers,  suspecting  him, 
searched  him,  and  found  upon  him  a  small  packet,  containing  some  white 
powder.  It  was  then  proved  that  the  packet  found  upon  him  was  made  over 
to  the  Civil  Surgeon  of  the  station  for  transmission  to  a  Chemical  Examiner 
in  Calcutta;  there  was,  however,  no  evidence  to  connect  the  packet  produced 
in  Court  with  the  packet  stated  to  have  been  made  over  to  the  Civil  Surgeon ; 
and  the  report,  which  purported  to  give  the  analysis  of  the  packet  produced, 
was  signed  by  a  person,  styling  himself  "  Additional  Chemical  Examiner." 

The  Deputy  Magistrate  found  the  prisoner  guilty,  and  fined  him  two 
rupees. 

The  District  Magistrate,  after  calling  upon  the  Deputy  Magistrate  for  an 
explanation,  referred  the  case  to  the  High  Court. 

No  one  appeared  on  the  reference. 

The  opinion  of  the  Court  (Tottenham  and  Norris,  JJ.)  was  as  follows : — 

The  conviction  in  this  case  must  be  set  aside,  and  the  fine,  if  realized, 
refunded.  There  is  no  evidence  on  the  record  to  show  that  the  packet  received 
by  the  Chemical  Examiner  in  Calcutta  was  the  packet  taken  from  the  prisoner ; 

1  Criminal  Reference,  No.  101  of  1884,  from  an  order  passed  by  the  Deputy  Magis- 
trate of  Burdwan,  Moulvi  Ikram  Russoul,  dated  12th  June  1884. 
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tbe  packet  is  traced  into  the  hands  of  the  Civil  Surgeon,  and  no  further.  We 
are  at  a  loss  to  understand  why  the  Civil  Surgeon  was  not  called ;  but,  even  ' 
if  the  identity  of  the  packet  had  been  established,  we  think  the  certificate  pro- 
duced, and  put  in  at  the  trial,  was  not  admissible  in  evidence.  S.  510  of  the 
Code  of  Criminal  Procedure  enacts  that  a  document,  purporting  to  be  a  report 
under  the  hand  of  the  "  Chemical  Examiner  or  Assistant  Chemical  Examiner,*' 
may  be  used  as  evidence  in  any  inquiry ;  the  certificate  in  this  case  is  signed 
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by  a  person  styling  himself  "Additional  Chemical  Examiner,"  and  is  of  no  loCal.  1026. 
more  value  as  evidence  than  a  piece  of  waste  paper. 

Serious  miscarriage  of  justice  may  result  from  the  production  of  certifi- 
cates such  as  the  one  under  discussion;  the  Local  Government  may,  perhaps, 
move  the  Government  of  India  to  amend  s.  510  by  the  insertion  of  the  words 
"and  Additional  Chemical  Examiner"  therein. 

Conviction  set  aside. 


CRIMINAL  REVISION. 


Before  Mr,  Justice  Tottenham  and  Mr,  Justice  Norris. 

JEEBUNKISTO  ROY  and  another  (Petitioners)  v.  SHIB 
CHUNDER  DAS  (Opposite  Party). 1 


1884. 

Discharge  of  accused — Further  enquiry.  Powers  to  direct — Criminal  Procedure  10  Cal.  1027. 
Code  (Act  X.  of  1882),  ss,  25 j,  43^, 

An  accused  having  been  discharged  after  a  full  enquiry  before  a  competent  Court  is 
entitled  to  the  benefit  of  such  discharge,  unless  some  further  evidence  is  disclosed.  Con- 
sequently, an  order  made  by  a  District  Judge,  directing  a  further  enquiry  to  be  held  under 
s.  437  of  the  Criminal  Procedure  Code,  in  a  case  where  a  Magistrate  had  discharged  the 
accused  under  s.  253,  was  not  warranted  by  law,  when  there  had  been  a  full  enquiry  by  a 
competent  Court,  and  when  no  further  evidence  was  disclosed,  such  order  being  based 
merely  upon  the  ground  that,  in  the  opinion  of  the  District  Judge,  the  evidence  recorded 
was  sufficient  for  the  conviction  of  the  accused. 

This  was  an  application  to  set  aside  an  order  of  a  District  Judge,  direct- 
ing a  further  enquiry,  under  s.  437  of  the  Criminal  Procedure  Code,  into  a  . 
case  which  had  been  heard  by  a  Deputy  Magistrate,  and  which  had  resulted 
in  the  discharge  of  the  accused.  The  case  was  one  of  trespass  and  unlawful 
catting  and  taking  of  certain  crops,  the  right  to  possession  of  which  was  disput- 
ed. The  Deputy  Magistrate,  disbelieving  the  evidence  on  behalf  of  the  pro- 
secution, dismissed  the  case,  and  discharged  the  accused  under  s.  253  of  the 
Criminal  Procedure  Code. 

The  prosecutor  then  applied  to  the  District  Judge,  who  came  to  the  con- 
clusion that  a  primd  facie  case  had  been  made  out  against  the  accused,  and 
that  they  should  have  been  called  upon  for  their  defence.  He  also  charac- 
terized the  Magistrate's  order  as  a  long  and  laboured  effort  to  explain  away 
the  force  of  the  evidence  for  the  prosecution,  which  he  considered  clearly  es- 
tablished their  case  in  the  absence  of  any  evidence  to  rebut  it,  and  he  there- 
fore considered  that  a  further  enquiry  should  be  held,  and  under  s.  437  direct- 
ed such  to  be  made. 

The  accused  now  applied  to  the  High  Court  to  set  aside  the  latter  order. 

>  Criminal  Motion,  No.  252  of  1884,  against  the  order  of  J.  P.  Grant,  Esq.,  Ses- 
sions Judge  of  Hooghly,  dated  the  30th  June  1884. 
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Baboo  Umhka  Churn  Bost  appeared  on  behalf  of  the  petitioner. 

No  one  appeared  for  the  opposite  party. 

The  judgment  of  the  High  Court  (Tottenham  and  Norris,  JJ.)  was  de- 
livered by 

Tottenham,  J.  (Norris,  J.,  concurring). — We  think  that  the  order  of  the 
Sessions  Judge,  directing  a  further  enquiry  in  this  case,  is  not  warranted  by  law. 
Das,.  It  seems  to  us  that  the  law  allows  a  further  enquiry  only  where  there  has  not 
10  Cal.  1027.  been  a  full  enquiry,  and  where  further  evidence  is  disclosed.  The  application 
to  the  Judge  was  to  the  eflFect  that  the  evidence  recorded  by  the  Deputy  Ma- 
gistrate was  sufficient  for  the  conviction  of  the  accused,  and  the  accused  ought 
to  have  been  convicted.  The  Sessions  Judge  seems  to  have  endorsed  the  appli- 
cant's opinion,  and  upon  that  ground  ordered  the  further  enquiry.  It  seems 
to  us  that  the  accused  having  been  discharged  after  a  full  enquiry  by  a  com- 
petent Court,  he  is  entitled  to  the  benefit  of  that  discharge,  unless  some  fur- 
ther evidence  is  disclosed. 

The  order  of  the  Sessions  Judge  will  be  set  aside,  and  the  proceedings 
stopped. 

Order  set  aside,  and  proceedings  stopped. 


CRIMINAL  REVISION. 

Before  Mr.  Justice  Mitter  and  Mr,  Justice  Pigot. 

1884.        The  Government  of  Bengal  (through  the  Deputy  Legal  Remembrancer) 
Aug,  14,  (Petitioner)  v,  Parmeshur  Mullick  (Opposite  Partv).^ 

10  Cal.  1029.    Appeal  by  Local  Government — Appeal  upon  fads  from  verdict  of  a  jury — Crimi- 
nal Procedure  Code  (Act  K.  of  1882)^  ss,  417^  418^  423, 

Under  the  provisions  of  A61  X.  of  1882,  no  appeal  at  the  instance  of  the  Local  Go- 
vernment lies  from  an  order  of  acquittal  in  a  case  which  has  been  tried  by  a  jury,  when  the 
questions  involved  are  purely  questions  of  fact ;  for  such  an  appeal  to  lie  it  must  be  sup- 
ported upon  a  ground  which  is  covered  by  s.  418. 

This  was  an  application  by  the  Local  Gk)verninent  for  the  admission  of  an 
appeal. 

Mr.  Leith  ( Deputy  Legal  Remembrancer),  on  behalf  of  the  Local  Govern- 
ment, stated  that  the  present  case  was  tried  by  a  jury,  and  that  the  appeal  was 
based  entirely  upon  questions  of  faft.  The  present  application  was  due  to  the 
fa^  that  Sessions  Judges  frequently  abstained  from  availing  themselves  of  the 
provisions  of  s.  307  of  the  Criminal  Procedure  Code  in  cases  in  which  the  jury 
had  clearly  returned  an  erroneous  verdict,  under  the  impression  that  it  was  open 
to  the  Local  Government,  if  it  thought  fit,  to  prefer  an  appeal.  Doubtless, 
such  a  course  was  open  to  the  Local  Govemmeat  under  the  provisions  of  Ad 
X.  of  187a.  And  it  was  for  their  Lordships  to  dedde  whether  the  Legislature 
ii^«iided  to  take  away  that  right  by  the  provisions  of  Ad  X.  of  1882,  and  whe- 
ther, as  a.  maiier  of  fad,  that  had  been  done. 

Mt.  Leith  then  proceeded  to  refer  to  the  sections  bearing  upon  the  ques- 
tion. 

*  Criminal  Motion,  No.  4  of  1884,  under  s.  417  of  the  Code  of  Criminal  Procedure, 
against  the  ocder  of  acquittal  made  by  C.  W.  Macpherson^  Additional-  Sessions  Judg^  of 
Howrah,  dated  March  22nd,  1884. 
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The  judgment  of  the  Court  (Mitter  and  Pigot,  JJ.)  was  delivered^  by  1884. 


MiTTER,  J. — This  is  an  application  by  the  I^cal  Government  for  leave  to         ^^^ 
appeal  under  s.  417  of  the  Code  of  Criminal  Procedure  against  an  order  of  govbrhmknt 
acquittal  passed  in  a  trial  by  jury.     The  grounds  upon  which  the  appeal  is    ^^  bbngal 
scw^t  to  be  preferred  are  all  questions  of  faQ:.     It  is  contended  that,  under 
the  Code,  an  appeal  under  ».  417  would  lie  upon  questions  of  faft,  although  tha 
acquittal  was  had  m  a  trial  by  jury.     We  are  of  opinion  that  this  contention  is  '^^^'•^***"^ 
not  valid.     S.  417,  which  provides  for  the  appeal,  says:  "  The  Local  Govern-     Mulliciv, 
ment  may  dired:  the  Public  Prosecutor  to  present  an  appeal  to  the  High  Court  >oCaL  1029. 
from  an  original  or  appellate  order  of  acquittal  passed  by  any  Court  other  than 
a  High  Court."     S.  418  says :     "  An  appeal  may  He  upon  a  matter  of  fad  as 
well  as  a  mattei  of  law,  except  where  the  trial  was  by  jury,  in  which  case  the 
appeal  shall  lie  on  a  matter  of  law  only."  Then, s.  423, cl.  </, says:  "Nothing 
herein  contained  shall  authorize  the  Court  to  alter  or  reverse  the  verdift  of  a 
jury,  unless  it  is  of  opinion  that  such  verdift  is  erroneous  owing  to  a  misdirec- 
tion by  the  Judge,  or  to  a  misunderstanding  on  the  part  of  the  jury  of  the  law. 
as  laid  down  by  him."    These  provisions  clearly  show  that  an  appeal  against 
an  order  of  acquittal  in  a  case  which  is  tried  by  a  jury  must  be  supported  up- 
on a  ground  which  is  covered  by  s.  418  of  the  Code  of  Criminal  Procedure. 
It  is  admitted  in  this  case  that  there  is  no  such  ground  alleged  in  the  petition 
of  appeal.    We  therefore  rejeft  this  application. 

Application  re/used. 

CRIMINAL  REVISION. 

Before  Mr.  Justice  Prinsep  and  Mr,  Justice  Macpherson. 

In  the  matter  of  KHARAK  CHAND  PAL  (Petitioner)  v.  TARACK  ,884. 

CHUNDER  GUPTA,  Municipal  Overseer  (Opposite  Party).!  ^^^.  22. 

Indian  Penal  Code  (Act  XLV.  of  i860),  s.  iSS—Beng,  Act  V.  of  i8y6,  s,  256-— Dis^ 

obedience  of  lawful  order — Interest  of  Magistrate  in  convicting  tJve  prisoner   ^^^^'  '^30« 
— Disqualificaiion  of  Judge. 

On  the  29th  of  March  1883,  the  Municipal  Commissioners  of  Commillah  at  a  meet- 
ing issued  an  order  under  s.  256  of  the  Bengal  Municipal  Act  of  1876. 

The  accused  was  tried  and  convicted  before  the  District  Magistrate  under  s.  188  of 
the  Indian  Penal  Code,  and  fined  Rs.  100  for  having  disobeyed  that  order. 

The  Magistrate,  who  tried  and  convicted  the  accused,  was  present  as  Chairman  of 
the  Municipal  Comnaissioners  at  the  meeting  of  the  29th  of  March,  when  the  order  was 
passed,  for  disobedience  of  which  the  accused  was  tried  and  convicted. 

Held  that  the  conviction  was  illegal,  and  must  be  set  aside. 

Sergeant  v.  Dal^  cited  and  followed. 

The  facts  of  this  case  are  fully  set  forth  in  the  judgment  of  the  Court  de- 
livered by  Prinsep,  J. 

Munshi  Serajul  Islam  for  the  petitioner. 

No  one  appeared  for  the  other  side. 

Pruisbp,  J. — The  petitioner  has  been  convicted  under  s.  188  of  the  Penal 
Code  of  having  disobeyed  an  order  of  the  Municipal  Commissioners  of  Com- 
millah under  s.  256,  Beng.  Act  V.  of  1876,  dated  the  29th  March  1883. 

>  Criminal  Revision,  No.  196  of  1884,  against  the  order  passed  by   C.  H.  Hopkins, 
Esq,,  District  Magistrate  of  Tipperah,  dated  the  5th  of  May  1884. 
«  L  R.,  2  Q.  B.  D.  558. 
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On  enquiry  we  have  ascertained  that  the  District  Magistrate,  who  tried 
'  and  convicted  the  petitioner,  was  present  as  Chairman  of  the  Municipal  com- 
missioners at  the  meeting  of  the  29th  March  1883,  when  the  order  was  passed, 
the  disobedience  of  which  forms  the  subject  of  the  present  case. 

S.  555  of  the  Code  of  Criminal  Procedure  provides  that  "no  Magistrate 
shall,  except  with  the  permission  of  the^  Court  to  which  an  appeal  lies  from  his 
Court,  try  or  commit  for  trial  any  case  to  or  in  which  he  is  a  party  or  personal- 
ly interested. "  (No  permission  has  been  applied  for  in  the  present  case.)  The 
explanation  to  s.  555  further  declares  that  "  a  Magistrate  shall  not  be  deemed 
to  be  a  party,  or  personally  interested,  within  the  meaning  of  this  section,  to  or 
in  any  case,  merely  because  he  is  a  Municipal  Commissioner.  '* 

That  explanation,  however,  does  not,  in  our  opinion,  apply  to  any  case  in 
which  a  Magistrate  may  have  been  personally  concerned  as  a  Municipal  Com- 
missioner in  the  matter  which  forms  the  subject  of  trial  before  him.  It  was 
rather  intended  to  prevent  an  objection  being  raised  that,  from  the  mere  fact 
that  the  Magistrate  might  happen  to  be  a  Municipal  Commissioner,  he  was 
necessarily  disqualified  from  holding  a  trial  in  which  some  municipal  matter 
was  involved.  It  is  a  very  different  matter  when,  in  the  present  case,  we  find 
that  the  Magistrate  is  practically  one  of  the  prosecutors  and  the  Judge. 

An  objection  has  been  raised  before  us,  which  was  probably  raised  before 
the  District  Magistrate,  that  the  order  which  has  been  disobeyed  was  an  illegal 
order;  obviously,  the  District  Magistrate,  having  been  a  party  to  that  order, 
was  not  a  proper  person  to  try  such  an  objection.  In  the  present  case,  we  do 
not  find  that  the  order  in  question  was  in  any  way  illegal,  but*  this  does  not 
affect  the  propriety  of  the  trial  which  has  taken  place.  We  would  refer  to  the 
case  of  Serjeant  v.  Dale}  The  passage  quoted  is  to  be  found  at  pages  566  and 
567 :  "By  the  common  law,  a  Judge,  who  has  an  interest  in  the  result  of  a 
suit,  is  disqualified  from  acting,  except  in  cases  of  necessity,  where  no  other 
Judge  has  jurisdiction.  .  .  .  The  law  does  not  measure  the  amount  of  interest 
which  a  Judge  possesses.  If  he  has  any  legal  interest  in  the  decision  of  the 
question  one  way,  he  is  disqualified,  no  matter  how  small  the  interest  may  be. 
The  law,  in  laying  down  this  strict  rule,  has  regard,  not  so  much  perhaps  to 
the  motives  which  might  be  supposed  to  bias  the  Judge,  as  to  the  susceptibili- 
ties of  the  litigant  parties.  One  important  object,  at  all  events,  is  to  clear  away 
everything  which  might  engender  suspicion  and  distrust  of  the  tribunal,  and  so 
to  promote  the  feeling  of  confidence  in  the  administration  of  justice  which  is 
so  essential  to  social  order  and  security.  .  .  .  We  are  anxious  not  to  be  misun- 
derstood in  using  this  language.  No  right-minded  person  does,  or  can,  for  a 
moment  entertain  the  thought  that  the  right  reverend  prelate  (or,  in  the  present 
case,  the  District  Magistrate)  who  was  called  upon  to  act  in  this  case  was  or 
could  be  influenced  by  any  consideration  of  personal  interest  in  the  proceed- 
ing. .  .  .  The  applicant  stands  upon  his  legal  right,  and  calls  upon  us  to  give 
effect  to  it." 

On  these  grounds  we  think  that  the  proceedings  before  the  Magistrate 
must  be  set  aside,  and  the  fine,  if  paid,  refunded. 

Conviction  set  aside. 
1  L.  R.,  2  Q.  B.  D.  558. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Miiier  and  Mr.  Justice  Pigot. 

In  the  matter  of  NOBIN  KRISHNA  MOOKERJEE  (Petitioner)  1884. 

V.  RASSICK  LALL  LAHA  (Opposite  Party).  Aug.  18. 


Revision  on  facts — Act  X.  of  1882^  s.  435 — Evidence — Registration  Act  (III,  of  10  Cal.  1047. 

J^77)t  s.  82. 
Under  s.  435  of  the  Criminal  Procedure  Code,  the  High  Court  has  power  to  gb  into 
questions  of  fact ;  but  it  will  only  exercise  this  power  in  cases  in  which  it  finds  that  it  will 
be  in  the  interests  of  justice  to  do  so. 

N  was  charged  with  having  made  a  false  statement  before  a  Sub-Registrar  in  identi- 
fying  K,  a  person  who  had  executed  a  mortgage-deed  in  favour  of  R,  and  who  was  a 
neighbour  of  his  (N's),  as  being  the  person  to  whom  R  had  agreed  to  advance  the  money, 
the  consideration  of  the  mortgage.  The  false  statement  consisted  in  his  stating  to  the 
Sub- Registrar  that  he  "  knew  K  as  his  neighbour."  During  the  hearing  of  the  case,  it  was 
sought  to  prove  a  statement  made  by  R  to  a  third  party  (R  having  died  previous  to  the 
institution  of  the  case)  to  the  effect  that  N  had  told  him  certain  facts.  A  memorandum, 
alleged  to  be  in  the  handwriting  of  N,  was  also  tendered  and  received  in  evidence  with- 
out any  further  proof  as  to  its  being  in  N's  handwriting  than  that  it  bore  a  similarity  to 
another  piece  of  paper  proved  to  bear  his  handwriting. 

Held  that  the  statement  made  by  R  to  the  third  party  was  inadmissible  and  irrele- 
vant, and  that  the  memorandum  was  wrongly  received  in  evidence. 

*  In  this  case  the  accused  was  charged  with  having  abetted  the  false  per- 
sonation of  one  Khirod  Chunder  Mookerjee  before  the  Sub-Registrar  of  Sealdah, 
with  having  intentionally  made  a  false  statement  before  that  officer,  in  that  he 
identified  some  unknown  person  as  the  said  Khirod  Chunder  Mookerjee,  and 
also  with  having  abetted  the  offence  of  cheating. 

The  facts  of  the  case  were  shortly  as  follows :  One  Bossunto  Coomar 
Mookerjee,  a  broker,  negotiated  a  loan  in  September  1881,  with  one  Roma 
Nath  Laha,  for  the  sum  of  Rs.  5,000,  to  one  Khirod  Chunder  Mookerjee,  son 
of  Prosono  Coomar  Mookerjee,  of  Bhowanipore,  to  be  secured  by  a  mortgage 
of  the  borrower's  property. 

In  pursuance  of  that  arrangement,  a  draft  mortgage  was  prepared,  and 
given  to  Bossunto  for  the  purpose  of  being  approved.  It  was  then  taken  away 
by  him,  and  afterwards  returned,  accompanied  by  a  memorandum  on  a  slip' 
of  paper,  which  ran  as  follows  : — 

"  I  approve  the  draft,  only  the  time  is  to  be  ej^ended  to  one  year  instead 
of  six  months ;  the  schedule  of  the  properties  covered  by  the  deed  will  be  sent 
to-morrow,  25th  September  1881.  (Sd.)  Nobin  Krishna  Mookerjee,  Pleader." 

The  deed  was  then  engrossed,  and  on  the  27th  September  an  attempt  was 
made  to  get  it  registered  at  the  Sealdah  Sub- Registrar's  Office  after  Khirod  had 
executed  it,  but  registration  was  refused,  on  the  ground  that  there  was  no  proper 
person  present  to  identify  Khirod.  Subsequently,  on  the  loth  October  1 881,  it 
was  registered,  Khirod  being  then  identified  by  the  accused,  Nobin  Krishna. 

It  subsequently  transpired  that  the  Khirod  who  executed  the  deed  was  not 
the  real  Khirod  Chunder  Mookerjee,  son  of  Prosono  Coomar  Mookerjee ;  and 
the  accused  was  placed  before  the  Joint-Magistrate  of  Alipore  upon  the  above 
charges. 

Previous  to  the  institution  of  the  case,  Roma  Nath  Laha  died. 

During  the  hearing  of  the  case,  the  following  question  was  put  to  one  of 
the  witnesses  for  the  prosecution  in  re-examination :  Q. — What  did  Roma  Nath 
tell  you  about  his  interview  with  Nobin  ? 
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This  question  was  objected  to  by  the  pleader  who  appeared  on  behalf  of 
the  accused,  but  the  objection  was  overruled  by  the  Magistrate,  who  remarked 
that,  had  the  objection  been  a  valid  one,  he  would  still  have  put  the  question 
himself. 

In  reply  to  the  question,  the  witness  detailed  a  gtatement  made  to  him  by 
Roma  Nath  to  the  effect  that  the  accused  had  told  him  (Roma  Nath)  that  after 
he  (the  accused)  had  identified  the  executant,  there  was  no  cause  for  anxiety  for 
him,  and  that  he  (the  accused)  would  be  responsible  for  the  money. 

In  the  course  of  the  hearing,  the  memorandum  attached  to  the  draft  above 
referred  to  was  admitted  in  evidence  without  any  proof  of  its  being  in  the 
handwriting  of  the  accused,  but  merely  on  the  ground  of  the  similarity  between 
the  handwriting  of  the  accused  and  the  handwriting  appearing  x)n  the  memo- 
randum. 

The  remainder  of  the  facts  of  the  case  appear  sufficiently  for  the  purpose 
of  this  report  in  the  judgment  of  the  High  Court. 

The  Joint-Magistrale  having  convicted  the  accused,  and  sentenced  him 
to  rigorous  imprisonment  for  one  year  and  a  fine,  an  appeal  was  preferred  to 
the  District  Judge.  That  appeal  being  dismissed,  an  application  was  made 
to  the  High  Court,  under  its  revisional  power,  to  send  for  the  record  in  the 
case,  and  the  Court  granted  a  rule. 

The  rule  now  came  on  to  be  heard. 

Mr.  Evans,  Mr.  Gasper,  and  Baboos  Umbica  Churn  Bose,  Grish  Chun- 
der  Chowdry,  Jogesh  Chunder  Roy,  and  Dwarkanaih  Chuckerhutiy ,  for  the 
petitioner. 

Mr.  Allan  and  Baboo  Srinath  Chunder  for  the  opposite  party. 

The  judgment  of  the  High  Court  was  delivered  by 

MiTTER,  J.  (PiGOT,  J.,  concurring). — ^The  petitioner  before  us  was  con- 
victed by  the  Joint-Magistrate  of  Alipore  (i)  of  having  abetted  the  false  per- 
sonation of  one  Khirod  Chunder  Mookerjee,  son  of  Prosono  Coomar  Mooker- 
jee,  of  Bhowanipore,  before  the  Sub-Registrar  of  Sealdah  ;  (2)  of  having  in- 
tentionally made  a  false  statement  before  the  said  officer  in  identifying  some  un- 
known personasthe  said  Khirod  Chunder ;  and  (3)  of  havingabetted  the  offence 
of  cheating  by  dishonestly  inducing  one  Huridas  Bhuttacharjee  to  deliver  the 
sum  of  Rs.  5,000  to  the  said  unknown  person  under  the  belief  that  he  was  ad- 
vancing the  said  sum  of  money  to  Khirod  Chunder  Mookerjee,  son  of  Pro- 
sono Coomar  Mookerjee,  of  Bhowanipore.  The  petitioner  was  sentenced  to  one 
year's  rigorous  imprisonment  and  a  fine  of  Rs.  200  in  respect  of  the  second  of  the 
above-mentioned  offences,  no  sentence  being  passed  for  the  others.  On  ap- 
peal, the  conviction  and  the  sentence  have  been  upheld  by  the  Sessions  Judge 
of  the  24-Pergunnahs.  The  present  application  has  been  made  under  s.  435 
of  the  Code  of  Criminal  Procedure  to  set  aside  the  conviction  and  the  sentence 
on  various  grounds  of  law  and  facts.  Under  s.  435,  we  generally  decline  to 
go  into  the  questions  of  facts,  though  we  have  the  power  to  do  so.  We  exercise 
this  power  only  in  such  cases  where  we  find  that  in  the  interests  of  justice  it 
should  be  exercised.  After  fully  hearing  arguments  in  this  case,  we  were  of 
opinion  that  the  present  is  a  case  in  which  that  power  should  be  ekercised. 
Moreover,  we  find  that  there  are  two  grave  errors  of  law  in  the  proceedings 
and  the  judgment  of  the  lower  Court.  The  first  error  is  that  the  Joint- Magis- 
trate allowed  a  statement  of  a  deceased  person,  namely,  Roma  Nath  Laha,  the 
master  of  Huridas,  to  go  in  as  evidence,  although  objected  to.  This  statement 
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was  deposed  to  by  Huridas.  There  is  no  question  that  this  statement  was  not 
relevant.  The  other  error  is  that  the  lower  Courts  have  assumed  without  any 
evidence  that  the  petitioner  as  a  vakeel  had  approved  the  draft  of  the  mortgage- 
bond  which  was  executed  by  an  unknown  person  calling  himself  Khirod 
Chunder  Mookerjee,  son  of  Prosono  Coomar  Mookerjee,  of  Bhowanipore,  in 
favour  of  Rpma  Nath  Laha. 

These  two  en"ors  of  law  being  established,  we  have  to  determine  how  far 
they  affected  the  merits  of  the  decisions  of  the  lower  Courts.  We  cannot  de- 
cide this  question  without  considering  the  weight  of  the  remaining  evidence. 
For  these  reasons,  we  find  it  necessary  to  consider  the  evidence  adduced  in 
this  case,  in  order  to  judge  how  far  the  conclusions  of  facts  arrived  at  by  the 
lower  Courts  are  correct. 

The  most  essential  question  of  fact  in  this  case  was,  whether  in  regard  to 
the  execution  of  the  mortgage-bond  in  favour  of  Roma  Nath  Laha,  and  in 
resp)ect  of  its  registration,  there  was  false  personation  of  Khirod  Chunder  Moo- 
kerjee, son  of  Prosono  Coomar  Mookerjee,  of  Bhowanipore,  by  an  unknown 
person. 

Upon  this  point,  after  fully  considering  the  evidence,  I  find  no  reason  to 
dissent  from  the  view  taken  by  the  Courts  below. 

I  have  no  reasonable  doubt  in  my  mind  that  the  person  who  executed  the 
mortgage-bond,  and  who  appeared  before  the  Sub- Registrar  of  Sealdah,  and 
registered  it,  was  not  Khirod  Chunder  Mookerjee,  son  of  Prosono  Coomar 
Mookerjee,  of  Bhowanipore.  I  see  no  ground  to  disbelieve  the  evidence  of 
Khirod  Chunder  Mookerjee,  Russicklall  Mookerjee,  Iswar  Chunder  Chunder, 
and  Bepinbehary  Chowdhry  upon  this  point.  Their  evidenge  is  strengthened 
by  a  comparison  of  the  signature  of  Khirod  Chunder  Mookerjee,  both  in  English 
and  in  Bengali,  with  the  signatures  of  the  so-called  Khirod  on  the  mortgage- 
bond,  and  the  note  of  hand  executed  in  favour  of  the  witness,  Iswar  Chunder. 
In  coming  to  this  conclusion,  the  circumstance,  the  absence  of  any  tangible 
evidence  showing  that  about  the  time  of  the  said  mortgage-bond  the  real  Khirod 
was  in  need  of  borrowing  such  a  large  sum  of  money  as  Rs.  5 ,000,  has,  to  a 
certain  extent,  weighed  with  me.  The  petitioner  being  a  neighbour  of  Khirod, 
if  the  latter  had  really  borrowed  the  money,  he  would  have  been  in  a  position 
to  give  some  evidence  upon  the  point.  Upon  the  question  of  false  personation, 
therefore,  I  think  that  the  lower  Courts  have  come  to  a  correct  conclusion. 

Then  comes  the  question  whether  Nobin  Chunder  knowingly  participated 
in  any  way  in  abetting  the  successful  carrying  out  of  the  fraudulent  scheme  by 
which  Roma  Nath  Laha  was  defrauded  of  Rs.  5,000.  The  conclusion  to  which 
the  lower  Courts  have  come  upon  this  point  is  unfavourable  to  the  petitioner. 
The  oral  evidence  upon  this  point  is,  in  my  opinion,  very  unsatisfactory.  The 
only  documentary  evidence  which  has  been  put  in  is  also,  in  my  opinion,  not 
entitled  to  much  weight.  It  is  a  memorandum  of  an  alleged  approval  of  the 
mortgage-bond  by  Nobin  Chunder.  Its  proof  rests  merely  upon  a  comparison 
of  handwriting.  I  do  not  think  that  the  evidence  is  strong  enough  to  establish 
its  genuineness.  Then,  again,  supposing  that  it  is  genuine,  there  is  no  evi- 
dence to  connect  it  with  the  particular  transaction  in  question  in  this  case. 
Putting  aside  this  document,  there  is  only  the  oral  evidence  which,  as  I  have 
already  said,  is  unsatisfactory.  Then,  balancing  this  oral  evidence  against  cer- 
tain circumstances  to  which  I  shall  presently  refer,  it  seems  to  me  that  the  rea- 
sonable conclusion  upon  this  point  is  that  Nobin  Chunder  was  in  no  way  party 
to  the  fraud  which  was  perpetrated  upon  Roma  Nath  Laha.    It  is  in  evidence 
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that,  on  the  27th  September  1881,  when  the  mortgage-bond  was  executed  at 
the  Sealdah  Sub-Registrar's  Office,  Nobin  Chunder  was  not  present.  Upon 
the  evidence,  it  seems  to  me  that  on  that  day  the  document  in  question  would 
have  been  registered,  and  the  money  paid  to  the  executant  if  the  Sub-Regis- 
trar had  not  objected  to  the  identification  of  Khirod  Chunder  as  unsatisfactory. 
Then,  again,  on  the  next  day,  when  Iswar  Chunder  advanced  Rs.  1,000  to  the 
personator  of  Khirod,  Nobin  Chunder  was  admittedly  not  present.  These  two 
circumstances  almost  conclusively  show  that  the  petitioner  was  not  a  parly  to 
the  fraudulent  device.  He  is  a  vakeel,  and  also  a  well-to-do  person.  If  be 
was  depraved  enough  to  join  in  the  fraud,  it  is  exceedingly  improbable  that  he 
should  have  done  so,  unless  he  was  assured  of  a  very  large  share  in  the  spoil ; 
and  if  he  had  to  receive  such  a  share,  it  is  almost  impossible  to  believe  that  he 
should  not  have  been  present  at  the  Sub-Registrar's  office  on  the  27th  Septem- 
ber, and  at  Roma  Nath  Laha's  Boytuckhana  on  the  following  day.  Then,  again, 
Nobin  Chunder  is  not  shown  to  have  received  anything  more  than  eight  rupees 
in  the  whole  transaction.  His  conduct  in  telling  Huridas,  who  called  at  his 
bouse  in  April  1882,  to  fetch  the  real  Khirod  Chunder,  is  inconsistent  with  a 
guilty  conscience.  These  circumstances,  in  my  opinion,  decidedly  outweigh 
3ie  oral  evidence  upon  this  point,  which,  as  I  have  already  said,  is  of  a  meagre 
and  unsatisfactory  character  upon  the  question  of  the  complicity  of  Nobin  Chun- 
der in  the  fraud.  I  therefore  come  to  a  different  conclusion  from  that  of  the 
lower  Courts. 

The  next  question  is  whether  Nobin  Chunder,  when  he  identified  some 
unknown  person  as  Khirod  Chunder,  made  a  false  statement  intentionally. 
Upon  the  evidence  upon  the  record,  I  cannot  but  come  to  the  conclusion  that 
he  made  that  false  statement  intentionally.  It  seems  to  me  that,  when  he  stated 
to  the  Sub-Registrar  that  he  knew  Khirod  as  his  neighbour,  he  was  perfectly 
aware  that  that  statement  was  false.  But,  having  regard  to  his  position  in  life, 
and  to  the  amount  of  remuneration  he  received,  I  think  it  is  a  reasonable  con- 
clusion to  come  to,  that,  placing  full  reliance  on  the  representations  of  Bos- 
sunto,  Nobin  Chunder  believed  that  he  was  identifying  Khirod  Chunder,  the 
son  of  Prosono  Coomar. 

Upon  the  conclusions  at  which  I  arrive,  Nobin  Chunder  is  only  g^ailty 
under  cl.  a,  s.  82,  of  intentionally  making  a  false  statement  before  the  Sub- 
Registrar  of  Sealdah,  and  is  not  guilty  of  the  other  offences  charged  against 
him. 

It  will  be  convenient  here  to  notice  a  point  which  was  a  good  deal  dis- 
cussed before  us.  It  was  contended  that  the  conviction  under  s.  82  of  the 
Registration  Act  cannot  be  sustained,  because  the  prosecution  for  the  said  of- 
fence was  not  commenced  with  the  permission  of  the  Sub-Registrar  of  Seal- 
dah. But  we  find  that,  on  the  22nd  April  1884,  the  Sub-Registrar  of  Sealdah 
gave  permission  for  the  prosecution  of  Nobin  Chunder  under  s.  82  of  the 
Registration  Act.  It  is  true  that  that  permission  was  given  when  a  complaint 
against  Nobin  Chunder  was  pending  in  the  Joint-Magistrate's  Court,  but  that 
complamt  had  nothing  to  do  with  any  offence  under  s.  82  of  the  Registration 
Act.  The  Joint-Magistrate,  in  investigating  that  complaint,  examined  the  wit- 
nesses for  the  prosecution  in  the  month  of  April  1884.  On  that  evidence,  on 
the  23rd  May  1894,  the  Joint-Magistrate,  for  the  first  time,  framed  the  charges 
under  s.  82  of  the  Registration  Act  against  Nobin  Chunder.  The  prosecution 
for  the  offence  under  cl.  a,  s.  82  of  the  Registration  Ad,  was,  in  my  opinion, 
commenced  on  the  date  when  the  charges  were  framed.  That  being  so,  the 
objection  as  to  the  want  of  permission  falls  to  the  ground. 
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The  only  question  that  remains  to  be  considered  is  that  of  punishment. 
Having  regard  to  the  facts,  which,  in  my  opinion,  have  been  established  against 
Nobin  Chunder,  and  to  his  position  of  life,  I  think  the  interests  of  justice  would 
be  fully  met  if  we  pass  the  sentence  of  rigorous  imprisonment  for  one  month 
and  a  fine  of  two  hundred  rupees.  The  conviction  under  cl.  a,  s.  82,  will 
stand,  and  the  conviction  of  the  other  offences  mentioned  in  the  charge  will 
be  set  aside.  The  sentence  will  be  modified  as  stated  above.  If  Nobin 
Chunder  has  undergone  hnprisonment  under  the  sentence  of  the  lower  Court 
for  any  period,  he  will  have  to  complete  the  time  of  imprisonment  to  which 
we  sentence  him. 

Conviction  upheld. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  Field  and  Mr.  Justice  Norris, 

QUEEN-EMPRESS  v,  RAM  SAHAI  LALL  and  another.^ 

Witnesses,  Duty  0/  the  prosecution  to  produce. 
Where  a  Sessions  Judge  gave  it  as  a  sufficient  reason  for  the  non-production  of  certain 
witnesses  in  Court  on  the  part  of  the  prosecution  that  they  had  been  examined  by  the 
Committing  Magistrate  against  the  express  wish  of  the  police-officer  in  charge  of  the  pro- 
secution, held  that  that  was  not  a  valid  ground  for  the  non-production  of  the  witnesses  in 
the  Sessions  Court. 

In  conducting  a  case  for  the  prosecution,  all  the  persons  who  are  alleged  or  known  to 
have  knowledge  of  the  facts  ought  to  be  brought  before  the  Court  and  examined. 

The  two  accused  in  this  case  were  charged  with  causing  grievoas  hart  to  one 
Gandauri  Kahar,  and  with  culpable  homicide.  One  Pokhan,  the  brother  of 
Gandauri,  laid  the  charge  against  the  accused  at  the  thanna ;  and,  in  giving 
certain  details  of  what  had  taken  place,  stated  that  he  had  received  the  infor- 
mation from  Jitan  Singh,  Chita  Singh,  and  Tiloke,  who  were  to  be  his  wit- 
nesses. At  the  preliminary  inquiry,  the  Sub-Inspector,  Mohamed  Baker,  who 
had  the  conduct  of  the  prosecution,  objected  to  the  examination  of  Jitan  Singh, 
Chita  Singh,  and  Tiloke,  on  behalf  of  the  Crown,  as  they  had  been  discovered 
to  be  hostile  witnesses.  Nevertheless,  the  Deputy  Magistrate  insisted  upon 
their  examination,  and  recorded  their  evidence.  The  accused  were  committed 
to  the  Sessions  Court,  where  the  three  witnesses  were  not  produced,  and  the 
Judge  expressed  his  opinion  that  the  prosecution  was  not  bound,  under  the  cir- 
cumstances, to  ensure  their  attendance.  The  accused  were  convicted,  and  they 
appealed  to  the  High  Court. 

Mr.  Allen  and  Baboo  Rajendra  Naih  Base  for  the  appellants. 

Baboo  Ram  Churn  Mitter  for  the  Crown. 

The  Court  (Field  and  Norris,  JJ.)  delivered  the  following  judgments: — 

Field,  J. — We  have  heard  the  evidence  in  this  case,  and  have  considered 
the  arguments  addressed  to  us  by  the  learned  Counsel  who  appeared  on  be- 
half of  the  appellant;  and  we  think  that  the  proper  course  to  take  will  be  to  set 
aside  the  conviction,  and  direct  a  new  trial  of  the  prisoner.  Ram  Sahai  Lall ; 
and  for  this  reason,  Pokhan,  the  brother  of  the  deceased,  Gandauri,  gave  the 
first  information  to  the  police-station,  Pokhan  was  not  speaking  from  his  own 
personal  knowledge  in  giving  an  account  of  the  transaction  which  resulted  in 

'  Criminal  Appeal,  No.  441  of  1884,  against  the  order  and  sentence  passed  by  W.  Ver- 
ner,  Esq.,  Sessions  Judge  of  Monghyr,  dated  the  3rd  July  1884. 


1884. 
Aug.  21. 

10  Cal.  1070. 
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1S84.  the  death  of  Gandauri,  bat  he  did  give  certain  details,  and  he  stated  that  he 
'  had  received  these  details  from  three  persons,  Tiloke,  Jitan,  and  Chita,  and  he 
proceeded  to  add  that  these  three  persons  were  his  witnesses.  These  three 
persons  were  examined  by  the  Deputy  Magistrate,  and  their  evidence  did  not 
^*  support  the  case  for  the  prosecution.    It  would  appear,  and  it  is  so  stated  in  the 

Ram  Sahai  judgment  of  the  learned  Sessions  Judge,  that  the  police-officer  who  had  charge 

Lall,  of  the  case  did  not  wish  these  persons  to  be  examined,  and  that  the  Deputy  Ma- 
10  Cal.  1070.  gistrate,  notwithstanding  this  expressed  wish,  proceeded  to  examine  them,  and 
Uiis  is  given  by  the  Sessions  Judge  as  a  good  reason  for  not  calling  these  wit- 
nesses in  the  Court  of  Session,  or  tendering  them  for  cross-examination  in 
that  Court.  Now,  it  must  be  understood,  and  it  has  recently  been  pointed  out 
in  more  than  one  judgment  of  this  Court,  that,  in  conducting  a  case  for  the 
prosecution,  all  the  persons  who  are  alleged  or  are  known  to  have  knowledge 
of  the  facts  ought  to  be  brought  before  the  Court  and  examined.  No  doubt,  it 
may  happen  that  certain  witnesses  will  conceal  facts  which  they  know,  or  alter 
their  account  of  what  they  have  seen.  Nevertheless,  these  witnesses  should  be 
before  the  Court,  and  the  Judge  and  the  assessors,  or  the  jury,  if  the  case  is  tried 
by  a  jury,  should  have  an  opportunity  of  forming  their  own  judgment  as  to  their 
credibility  or  otherwise.  This  course  was  not  followed  in  the  present  case  ;  and 
we  think  that  the  learned  Counsel  has  rightly  pressed  upon  us  that  the  prisoner 
has  been  prejudiced  in  his  defence  in  consequence.  On  this  ground,  we  set 
aside  the  conviction,  and  direct  that  the  prisoner  be  re-tried. 

NoRRis,  J. — I  am  of  the  same  opinion.  I  would  only  add  that  I  think  the 
learned  Sessions  Judge  has,  subject  to  this  omission,  tried  this  case  with  re- 
markable ability,  and  I  trust  that,  when  the  case  goes  back  to  him,  he  will  look 
upon  it  as  an  entirely  new  case,  and  not  allow  his  mind  to  be  at  all  prejudiced 
by  the  fact  that  the  case  had  been  previously  tried. 

Re-trial  directed. 


1884. 
f**^  Sep.  13. 

10  Cal.  1079. 


ORIGINAL  CRIMINAL  JURISDICTION. 
QUEEN-EMPRESS  v,  SHIB  CHUNDER  MITTER.i 

Misdirection — S.  26  of  the  Charter  of  1865 — Charge^  Misunderstanding  of. 

Mere  misunderstanding  on  the  part  of  bystanders  in  Court,  or  Counsel  engaged  in 
a  case,  of  expressions  used  by  a  Judge  in  charging  a  jury  (where  it  appears  that  the  ex- 
pressions used  by  the  Judge  were  such  as  ought  to  have  been  understood  by  any  reason- 
able man,  having  regard  to  what  was  proved  in  the  case,  and  what  was  said  to  the  jury 
afterwards),  will  not  constitute  misdirection. 

This  was  a  rule  obtained  under  the  provisions  of  s.  26  of  the  Charter,  call- 
ing upon  the  law-officers  of  the  Crown  to  show  cause  why  the  prisoner,  Shib 
Chunder  Mitter,  should  not  be  acquitted,  or  why  there  should  not  be  a  new 
trial,  on  the  ground  that  the  learned  Judge,  Mr.  Justice  Field,  who  tried  him, 
misdirected  the  jury  on  a  point  of  law. 

The  facts  were :  The  prisoner,  who  was  a  cash-keeper  in  the  firm  of  Ram- 
say, Wakefield  &  Co.,  was  tried,  at  the  Criminal  Sessions  of  the  High  Court, 
on  the  17th  July  1884,  before  Mr.  Justice  Field,  and  a  common  jury,  upon  cer- 
tain charges  of  forgery,  using  as  genuine  a  forged  document,  and  criminal  breach 
of  trust  as  a  servant  with  respect  to  the  payment  by  him  of  certain  small  sums 
of  money  to  a  post-office  peon;  it  being  alleged  that  certain  vouchers  for  the 

1  Rule,  under  s.  26  of  the  Charter,  on  a  Bnding  and  sentence  passed  by  Field,  J.,  dated 
17th  July  1884. 
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same  were  altered  into  larger  amounts  by  the  prisoner,  and  credit  taken  by  him 
for  such  larger  amounts.    The  said  vouchers  were  for  the  sums  of  8  annas,  4  - 
annas,  and  8  annas,  which  sums  were  apparently  altered  into  Rs.  2-8,  Rs.  3-4> 
and  Rs.  2-8,  respectively.    The  principal  question  at  the  trial  was,  as  to  who 
made  the  alteration — ^the  prisoner  or  the  post-office  peon . 

It  app>eared  from  the  evidence  given  at  the  trial  that  the  usual  course  of 
business  with  regard  to  the  vouchers  for  parcels  delivered  by  the  post-office  to 
the  firm  was  as  follows : — 

The  parcel  and  a  yellow  ticket  would  be  presented  by  the  post-office  peon 
to  the  European  assistant  of  the  firm,  who  would  sign  the  yellow  ticket,  and 
take  over  the  parcel,  leaving  the  yellow  ticket  with  the  post-office  peon  as  a  re- 
ceipt for  the  parcel;  that  a  white  ticket  was  then  made  out  by  the  European 
assistant,  on  which  was  stated  the  amount  to  be  paid  for  the  parcel,  and  it  was 
then  the  duty  of  the  post-office  peon  to  take  this  white  ticket  to  the  prisoner, 
the  cashier  of  the  firm,  and  obtain  the  money. 

The  charge  against  the  prisoner  was  with  regard  to  the  forging,  &c.,  of 
these  white  tickets  or  vouchers. 

The  evidence  further  showed  that  there  was  a  book  in  which  the  post- 
office  peon  himself  entered  the  parcels  to  be  delivered,  and  the  amounts  to  be 
received  for  the  same ;  and  as  regards  this  book,  the  sums  entered  for  the 
parcels  in  question  were  8  annas,  4  annas,  and  8  annas,  the  peon  having  stated 
as  regards  the  entry :  "  I  enter  the  book  myself,  and  I  never  alter  the  entries ; 
nor  were  they  (the  entries  in  question)  altered  when  in  my  hands.  I  enter.the 
amounts  in  my  book.''  He  further  stated  that  he  did,  in  this  case,  take  the 
white  tickets  direct  to  the  cashier,  and  received  the  amounts  entered  in  his  book. 
As  regards  this  latter  point,  Mr.  Davis,  the  European  assistant,  who  made  out 
the  white  tickets,  said  that  he  did  not  watch  the  peon  to  see  if  he  went  straight 
to  the  cashier  with  the  tickets. 

It  was  also  proved  that  the  peon  had  a  sufficient  knowledge  of  the  English 
characters  and  figures  to  enable  him  to  make  the  alteration,  had  he  the  oppor- 
tunity to  do  so. 

The  defence  set  up  at  the  trial  was  that  the  post-office  peon  might  have  been 
guilty  of  the  offence ;  that  there  was  no  evidence,  except  that  of  the  peon  him- 
self, to  show  that  the  peon  went  direct  to  the  cashier  with  the  white  tickets ;  and 
that  it  was  very  possible  that  he  might,  after  having  received  the  white  tickets 
from  the  European  assistant,  have  left  the  shop,  and  made  the  alterations.  The 
prisoner  was  found  guilty,  and  was  sentenced  to  three  years'  rigorous  imprison- 
ment. 

The  petition  on  which  the  rule  nisi  was  obtained  stated  that  the  exception 
taken  to  the  charge  of  the  learned  Judge  was  that  the  jury  was  left  no  option  but 
to  convict,  having  regard  to  the  way  that  the  Judge  directed  the  jury,  viz,,  by 
saying :  **  There  is  no  evidence  that  the  peon  could  make  the  English  2's  and 
3's,"  and  that,  upon  the  prisoner's  Counsel  drawing  the  attention  of  the  learn- 
ed Judge  to  the  peon's  own  evidence,  and  of  his  book,  and  to  the  evidence  of 
Mr.  Davis  that  the  peon  knew  the  English  character  and  figures,  the  learned 
Judge  replied :  **  I  know  that,  still  I  maintain  that  there  is  no  evidence  that  the 
peon  could  make  the  figures  2  and  3  in  the  vouchers,  and  could  write  English," 
or  words  to  that  effect. 

At  the  hearing,  Mr.  Allen  appeared  in  support  of  the  rule,  and  Mr.  Phillips 
(the  Standing  Counsel)  for  the  Crown. 
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Mr.  A  lien  supported  the  rule  on  the  affidavits  of  seven  persons,  five  of  whom 
'  composed  in  part  the  jury,  but  did  not  seek  to  use  the  affidavits  of  the  jurymen, 
further  than  as  the  evidence  of  persons  who  heard  what  was  said  by  the  learn- 
ed Judge,  and  to  supplement  any  defect  that  there  might  be  in  Counsels'  notes 
of  the  trial ;  and  he  stated  that  he  did  not  seek  to  use  them  in  order  to  show  that 
the  jury  had  been  influenced  in  the  conclusion  they  had  come  to.  There  were 
also  further  affidavits  of  the  attorney  for  the  defence  and  his  clerk.  On  these 
materials,  it  was  contended  that,  when  it  was  the  contention  of  the  defence  that 
the  motive,  ability,  and  opportunity  of  the  prisoner  and  the  peon  to  commit  the 
forgeries  were  the  same,  the  opinion  expressed  by  the  learned  Judge  on  that  most 
vital  point  in  the  case  could  not  have  failed  to  affect  the  verdict  of  the  jury. 

[Mr.  Phillips, — The  note  taken  by  the  G>unsel  for  the  Crown  as  to  this 
point  is, ''  no  evidence  that  the  peon  was  able  to  alter  the  figures  in  vouchers* 
to  write  there  2's  and  3's  in  the  vouchers."] 

[Field,  J. — What  I  said  was,  that  "  there  was  no  evidence  that  the  figures 
on  the  back  of  the  vouchers  were  in  the  peon's  handwriting."] 

I  never  contended  that  there  was  evidence  that  the  peon  altered  the  figures 
on  the  back  of  the  vouchers.  My  point  was,  that  it  was  for  the  prosecution  to 
prove  that  the  prisoner  was  the  man  who  did  so,  and  I  said  that  they  had  not 
proved  it,  because  the  motive  in  the  case  of  both  persons  must  be  said  to  be  equal, 
and  the  ability  equal,  and,  under  the  circumstances,  the  opportunity  equal. 

[Garth,  C.J. — ^What  you  fail  to  show  to  me  is  that  the  Judge  conveyed, 
or  intended  to  convey,  to  the  jury  that  the  man  could  noi  write  English.  What 
I  understand  him  to  have  said  was,  that  there  was  no  evidence  that  the  man 
could  have  made  those  alterations.] 

[FiiLD,  J. — That  was  what  I  intended  to  convey  to  the  jury.] 

I  understood  your  Lordship  to  say  that  there  was  no  evidence  that  he  had 
the  manual  capacity  to  do  it — knowledge  of  the  English  language  to  do  it. 

[Field,  J. — How  could  I  have  said  that  Mr.  Allen  ?  What  I  said  was,  that 
there  was  no  evidence  that  the  d^k-peon  did  alter  the  figures ;  then  you  inter- 
rupted me,  and  said  that  a  comparison  of  handwriting  would  show  that  the  alter- 
ed figures  were  more  like  the  peon's  handwriting  than  the  prisoner's.  I  said, 
"  You  have  given  no  evidence  to  show  that  the  figures  are  in  the  peon's  hand- 
writing. The  books  are  there,  and  the  jury  can  look  at  them."  The  jury  did 
not  look  at  them.] 

[Garth,  C.J. — It  is  not  because  the  jury  misunderstood  what  the  learned 
Judge  said,  that  there  is  a  misdirection ;  what  do  you  say  we  ought  to  do  ?J 

I  say  the  Court  should  order  a  new  trial.  On  the  question  of  fact,  there  are 
seven  affidavits  which  all  point  that  the  meaning  of  the  words  used  by  the  learn- 
ed Judge  was,  ability  to  write  the  figures  ;  the  affidavit  of  the  other  side  does  not 
deny  this. 

[Field,  J. — If  there  was  such  a  misunderstanding,  I  should  at  once  state 
that  I  should  wish  a  new  trial  to  be  had.] 

Mr.  Phillips  (for  the  Crown). — I  don't  think  the  Court  has  power  to  order 
a  new  trial,  see  the  case  of  the  Qtteen  v.  Hurribole  Chunder  Ghose} 

There  is  nothing  in  this  proceeding  which  comes  within  s.  26  of  the  Charter. 
The  Advocate-General  has  not  certified  that  there  is  an  error  in  point  of  law, 

*  I.  L.  R.,  I  Cal  207. 
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but  he  says  that  the  matter  ought  to  be  further  considered.    There  was  no  point  1884. 

of  law  decided  by  Mr.  Justice  Field  which  this  Court  can  interfere  with ;  the 

Judge  told  the  jury  that  the  peon  could  make  the  figures  on  the  voucher — what  Queen- 
Is  the  point  of  law  there  ?  I  dispute  the  fact  that  a  pure  point  of  law  has  been  Empress 
decided  ;  it  can  never  have  been  intended  that  the  evidence  in  the  case  should  ^• 
be  laid  before  the  Advocate-General ;  he  can  only  deal  with  points,  such  as  Shib 
want  of  jurisdiction,  or  illegality  of  the  sentence.     As  to  the  misdirection,  I  Chunder 
take  it  the  statement  of  the  learned  Judge  is  conclusive  on  the  point ;  the  ques-  Mitter, 
tion  is  between  the  Judge  and  by-standers,  and  the  Judge's  statements  must  10  Cal.  1079. 
be  taken  to  be  correct.    See  jR^g.  v.  Pesianji  Densha  ;  ^  Queen  v.  Aaron  Mellor? 

The  case  of  the  Queen  v.  Hurrihole  Chunder  Ghose^  is  of  the  same  de- 
scription as  the  present ;  it  is  a  question  of  withdrawing  evidence  from  the  jury. 
On  page  217*  it  is  laid  down  that  the  Court  has  no  power  to  order  a  new  trial, 
and  no  power  to  send  the  case  back  to  the  original  Court. 

The  misdirection  imputed  is  absurd  on  the  face  of  it,  for  the  Judge,  having 
started  with  the  radical  incapacity  of  the  one  to  do  it,  then  is  said  to  have  gone 
on  to  discover  which  of  them  had  the  best  opportunity  to  do  it. 

If,  notwithstanding  this,  the  Court  should  think  that  there  was  a  misdirec- 
tion, then  I  submit  your  Lordships  should  review  the  case,  and  see  what  alter- 
ation in  the  sentence  should  be  made.  The  sentence  could  not  be  diminish- 
ed, and,  therefore,  altering  the  sentence  must  be  an  acquittal,  for  the  power 
given  to  the  Court  in  these  cases  is  only  "  to  deal  with  the  sentence."  The 
affidavits  of  the  other  side  do  not  show  that  the  whole  charge  was  misleading, 
j)at  only  go  to  the  effect  of  a  particular  expression  used.  Misunderstandings 
are  no  good  ground  for  a  new  trial ;  for,  if  they  were,  any  person  friendly  to  the 
prisoner  could  come  forward  and  say  that  he  misunderstood  the  Judge,  and 
obtain  thus  a  new  trial. 

The  following  were  the  judgments  of  the  Court. 

Garth,  C.J.  (Prinsep,  J.,  concurring),  after  stating  the  facts,  continued : — 

The  prisoner,  in  his  petition,  in  which  he  partly  founded  his  application  for 
a  rale,  alleged  that  the  learned  Judge,  in  his  charge  to  the  jury,  directed  them 
that  there  was  no  evidence  before  them  that  the  peon  could  make  the  English  2's 
and  3's ;  and  that,  thereupon,  Mr.  Allen,  prisoner's  Counsel,  immediately  drew 
the  attention  of  die  learned  Judge  to  the  peon's  own  evidence,  and  of  his  dslk- 
book,  and  to  the  evidence  of  Mr.  Davis,  that  the  peon  knew  the  English  charac- 
ters and  figures ;  the  learned  Judge  replied :  "  I  know  that ;  still  I  maintain  that 
there  is  no  evidence  that  the  peon  could  make  the  figures  2  and  3  in  the  vou- 
chers, and  could  write  English  figures,' '  or  words  to  that  effect ;  and  the  petition 
further  stated  that  the  learned  Judge,  throughout  his  charge  to  the  jury,  said 
nothing  to  alter  or  modify  the  effect  of  his  own  directions.  The  statements  in 
the  petition  were  verified,  not  only  by  the  prisoner  himself,  but  also  substanti- 
ally by  the  prisoner's  attorney,  and  his  attorney's  clerk,  and  by  five  of  the  jury- 
men. Having  regard  to  the  circumstances  under  which  the  charge  was  made, 
and  to  the  obvious  and  acknowledged  fact  that  the  forgery  of  the  figures  must 
have  been  the  work  of  the  prisoner  or  the  peon,  the  alleged  misdirection,  if  it 
was  one,  there  is  no  doubt,  had  relation  to  a  material  part  of  the  case ;  and  we 
have  done  our  best  to  ascertain,  from  the  notes  of  Counsel,  and  of  the  learned 
Judge  himself,  what  was  really  said  at  the  time  of  the  alleged  misdirection. 

»  10  Bom.  H.  C.  75.  3  i.  l,  r^  ,  Cal.  207. 

>  27  L.  J.  (M.  C.)  121  (131).  ^  See  p.  7  of  this  Handbook. 
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We  are  bound,  of  course,  in  a  case  of  alleged  misdirection,  to  give  all  due  weight 
•  to  the  statement  of  the  learned  Judge  himself  as  to  what  he  really  said  to  the 
jury ;  and  it  was  very  remarkable  how  very  little  difference  there  was  in  the 
notes  of  Counsel  on  one  side,  and  the  statement  of  the  learned  Judge.  The 
learned  Judge  stated  that  what  he  told  the  jury  was,  that  there  was  no  proof 
that  the  postal  peon  did  make  the  alterations  in  the  vouchers,  and  that  he  meant 
to  convey  to  the  jury,  not  that  the  prisoner  could  not  write  the  figures,  because  it 
was  clearly  proved  that  the  peon  did  know  English,  but  that  he  intended  to  convey 
to  the  jury  that  there  was  no  evidence  that  the  peon  did,  as  a  matter  of  fact,  make, 
or,  by  leaving  the  shop,  have  an  opportunity  of  making,  the  alteration  in  the 
vouchers ;  that  it  was  not  shown  that  the  peon  had  left  the  shop  for  an  instant,  or 
that  he  had  access  to  pen  and  ink,  or  any  opportunity  of  making  the  alterations  in 
the  vouchers.  When  we  look  at  Mr.  Allen's  own  note  of  the  Judge's  charge  and 
alleged  misdirection,  we  found  these  words :  "  Field,  J.,  charges  jury  that  no 
evidence  that  peon  able  to  alter  figures  in  vouchers,  to  write  these  2*s  and 
3's  in  the  vouchers.  Allen  draws  Judge's  attention  to  evidence  of  peon  and 
postman's  book."  Then,  further  on :  "  Court  says  no  evidence  that  peon  wrote 
these  figures ;"  then  Mr.  Phillips'  note  is  much  to  the  same  efEeft,  and  later  on, 
in  his  charge  to  the  jury,  the  Judge  told  them  that  the  postman's  book  was  on 
the  table,  and  that,  if  they  thought  fit,  they  had  an  opportunity  of  comparing 
the  writing  in  that  book  with  that  on  the  altered  vouchers,  and  that,  if  they 
thought  those  altered  vouchers  resembled  the  writing  in  the  book,  they  might 
give  the  prisoner  the  benefit  of  the  comparison.  In  the  first  place,  we  have  to 
consider  what  really  was  said  by  the  learned  Judge,  and,  in  the  next  place,  what 
any  reasonable  man,  having  regard  to  what  had  been  proved,  and  what  was 
said  to  the  jury  afterwards,  should  have  understood  from  the  Judge's  charge. 
It  is  plain,  we  think,  from  Mr.  Allen's  own  note,  that,  when  the  Judge  told  the 
jury  that  there  was  no  evidence,  he  did  not  mean  to  tell  them  that  the  prisoner 
could  not  write  the  figures  2  and  3,  because  it  not  only  appeared  in  the  Judge's 
own  notes  that  he  could,  and  also  in  the  postman's  book  written  in  English  by 
the  peon  himself,  but  Mr.  Allen  called  the  learned  Judge's  attention  to  that  fad, 
when  the  Judge,  without  doubting,  or  denying  it,  said  :  *'  I  know  that ;  but  still, 
I  maintain,  there  is  no  evidence,"  &c. ;  and  he  afterwards  left  the  book  lo  the 
jury  to  draw  any  inference  from  it  in  favour  of  the  prisoner  they  might  think  pro- 
per, and  did  not  withdraw  from  their  considerations  what  Mr.  Allen  contended 
was  evidence  of  the  peon's  manual  capability  of  writing  the  altered  figures.  It 
seems,  therefore,  that  what  the  learned  Judge  told  the  jury,  and  meant  to  point 
out  to  them,  was,  first,  that  there  was  no  evidence  that  tne  peon  did,  as  a  matter 
of  fad,  make  the  alterations ;  and,  secondly,  that  there  was  no  evidence  that  he 
could  have  made,  that  is,  have  had  an  opportunity  or  facility  for  making,  the 
alterations ;  and  we  think  that  no  reasonable  man  ought  to  have  construed  his 
words  in  other  than  that  sense.  That  being  so,  we  consider  that  there  was  no 
misdirection ;  and,  as  In  the  case  it  is  not  shown  that  in  his  charge  to  the  juiy 
the  learned  Judge  committed  any  error  of  law,  we  consequently  discharge  the 
rule. 

Field,  J. — I  concur  in  the  above  judgment.  I  desire  merely  to  add  that 
I  had  wished  to  put  before  the  jury,  first,  that  there  was  no  evidence  to  show 
that  the  d^k-peon  had,  as  a  matter  of  faft,  made  the  alterations ;  and,  secondly, 
that  there  was  no  evidence  that  he  had  an  opportunity  of  making  them.  I 
understood  Mr.  Allen,  who  defended  the  prisoner  earnestly  and  with  much 
ability,  to  press  upon  me  that  the  dik-peon's  book  was  evidence  that  the  dik- 
peon  did,  as  a  matter  of  fad,  make  the  alterations  in  the  tickets  or  pay-orders. 
In  Uiat  I  dissented  from  him.    It  had  been  brought  out  in  the  d^-peon's  evi* 
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dence,  and  in  Mr.  Allen's  address  to  the  jury,  that  the  d^k-peon  could  write  1884. 

English,  and  was  manually  capable  of  making  the  figures.     I  had  thought  there 

could  be  no  possible  doubt  upon  this  point ;  but  in  the  course  of  the  conversa-  Qu^^n- 

tion  that  followed,  when  Mr.  Allen  drew  my  attention  to  the  book,  I  think  it  Empress 

possible  that  he  and  I  were  speaking  of  the  peon's  ability  to  make  the  altera-  ^* 

tions  in  different  senses — he  having  in  his  mind  the  manual  ability  of  the  peon  Shib 

to  write  the  figures;  I  having  in  my  mind  his  ability,  depending  upon  oppor-  Chundbr 

tunity  or  facility ;  and  it  was  with  reference  to  this  last  ability  that  I  pointed  Mitter, 

out  to  the  jury  that  there  was  no  evidence  that  the  peon  had  left  the  shop ;  while,  to  CaU  1079. 
if  there  was  such  evidence,  the  jury  would  be  bound  to  give  it  their  careful 
consideration.     On  the  whole,  .1  see  no  reason  to  believe  that  I  said  to  the  jury 
anything  that  could  reasonably  have  been  misunderstood ;  I  may  observe,  in 
conclusion,  that  I  entertain  no  doubt  that  the  verdid  of  the  jury  was  correft. 

Rule  discharged. 


APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Wilson  and  Mr.  Justice  Macpherson. 

GHURBIN  BIND  (Appellant)  v.  QUEEN-EMPRESS  (Respondent).!  ,384. 

Deposition  where  accused  has  absconded — Criminal  Procedure  Code  (A^  X,  of        ^*   ^' 
1882J1  s.  ^12 — Record  of  evidence  in  absence  of  accused,  loCal.  1097. 

Where  an  accused  person  has  absconded,  and  it  is  intended  to  record  evidence  against 
him  in  his  absence,  it  is  requisite,  under  s.  512  of  the  Code  of  Criminal  Procedure,  that 
the  fact  of  the  absconding  of  the  accused  should  be  alleged,  tried,  and  established,  before 
the  deposition  is  recorded. 

The  prisoner  Ghurbin  Bind  was  charged  with  dacoity  under  s.  395  of  the 
Penal  Code.  It  appeared  that,  in  August  1880,  a  gang  of  Binds,  to  the  num- 
ber of  12  or  13,  proceeded  in  a  boat  up  the  river,  and  committed  a  dacoity  in 
the  village  of  Ghatnagar,  in  the  district  of  Dinajpur.  Property  to  the  amount 
of  Rs.  300  was  carried  off  by  force ;  but,  owing  to  a  dispute  about  the  division 
of  the  spoil,  one  of  the  gang,  named  Jogeshur  Bind,  informed  the  police,  upon 
which  information  some  seven  of  the  dacoits  were  arrested  and  committed  to  the 
Sessions  Court ;  and  on  the  evidence  of  Jogeshur  Bind,  who  was  one  of  the 
dacoits,  and  had  turned  Queen's  evidence,  the  prisoners  were  convicted  and 
sentenced  at  the  November  Session  of  Maldah,  1880. 

Five  of  the  gang  absconded  ;  their  names  and  descriptive  rolls  were  duly 
published  in  the  Police  Gazette  of  the  24th  September  i88o,  and  amongst  the 
names  so  mentioned  was  that  of  Ghurbin  Bind.  No  trace  of  any  of  those  who 
had  absconded  was  obtained  until  1884,  when  Ghurbin  Bind  was  arrested  in 
the  village  of  Gosainpore.  Subsequently  to  the  trial  held  in  1880,  and  previ- 
ous to  the  arrest  of  Ghurbin,  Jogeshur  Bind  died. 

Ghurbin  was  committed  to  the  Sessions  Court  in  July  1884,  and  at  the 
trial  it  was  proved  that  he  had  absconded  from  his  own  village  at  about  the 
time  of  the  dacoity  in  1880,  and  had  never  returned  there;  that  he  went  by 
another  name  at  the  village  in  which  he  had  taken  up  his  abode,  and  at  which 
he  was  arrested ;  that  his  personal  appearance  corresponded  minutely  with  the 
descriptive  roll  published  in  the  Police  Gazette  of  the  24th  September  1880. 
The  deposition  of  Jogeshur  Bind,  taken  before  the  committing  Magistrate  in 

*  Criminal  Appeal,  No.  506  of  1884,  against  the  sentence  passed  by  F.  F.  Handley, 
Esq.,  Sessions  Judge  of  Maldah,  dated  the  14th  of  July  1884. 
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1880  (the  records  of  the  Sessions  trial  held  in  1880  not  being  forthcoming), 
'  was  tendered  and  admitted  by  the  Sessions  Judge  as  evidence  against  the  pri- 
soner. This  deposition  expressly  stated  that  Ghurbin  was  present  at  the  dacoity. 
As  regards  the  admissibility  of  this  deposition,  the  Sessions  Judge  made  the 
following  remarks : — 

"  The  deposition  of  Jogeshur  Bind,  the  dacoit  who  was  offered  a  pardon, 
and  turned  Queen's  evidence,  and  who  is  now  deceased,  is  put  in  under  s.  32, 
cl.  3,  and  s.  80  of  the  Evidence  Aft,  and  s.  512  of  the  Criminal  Procedure 
Code.  This  deposition  was  made  before  the  committing  Magistrate,  as  the 
record  of  the  trial  before  the  Sessions  Court  was  not  forthcoming.  It  was  re- 
corded by  Deputy  Magistrate  Kasi  Kinker  Sen  in  Bengali.  It  is  also  evidence 
under  s,  33  of  the  Evidence  Aft.  It  is  true  the  prisoner  was  not  present  when 
the  evidence  was  recorded,  and  had  not  the  power  of  cross-examining,  but  that 
was  his  own  fault  for  absconding.  If  he  had  appeared  and  stood  his  trial, 
he  would  have  had  the  right  and  opportunity  of  cross-examining  the  witness 
Jogeshur  Bind,  as  his  fellow-prisoner  had,  and  did,  in  the  former  trial ;  and, 
under  s.  512  of  the  Criminal  Procedure  Code,  such  a  deposition  is  expressly 
exempted  from  the  ordinary  procedure  of  s.  33  in  the  case  of  an  absconding 
prisoner.  The  (A)  form,  exhibit  D,  in  the  analogous  trial  to  this  (No.  7),  in 
the  trial  of  which  charge  this  deposition  was  recorded,  contains  the  name  of 
this  prisoner  as  an  absconder ;  and  the  evidence  in  this  case  corroborates  the 
fact  that  this  prisoner,  Ghurbin,  was  an  absconder.  It  would  obviously  be 
difficult  when  accused  persons  absconded,  and  were  not  arrested  for  20  years, 
say,  to  get  the  evidence  of  living  witnesses.  Taking,  then,  Jogeshur  Bind's  evi- 
dence, which  the  prisoner  and  his  counsel  admit  was  made  against  this  pri- 
soner, it  is  found  that  he  expressly  mentions  this  Ghurbin  as  taking  part  in 
that  dacoity." 

Upon  the  evidence  of  Jogeshur,  and  on  the  other  evidence  mentioned, 
the  Sessions  Judge,  concurring  with  the  assessors,  found  Ghurbin  guilty,  and 
sentenced  him  to  five  3^ars'  rigorous  imprisonment. 

The  prisoner  appealed  to  the  High  Court. 

No  one  appeared  for  either  side  at  the  hearing. 

Judgment  of  the  Court  was  delivered  by 

Macpherson,  J. — The  prisoner  Ghurbin  Bind  has  been  convicted  on  a 
charge  of  dacoity,  and  sentenced  to  rigorous  imprisonment  for  five  years.  The 
dacoity  was  committed  in  August  1880.  Several  persons  were  shortly  after- 
wards charged  with  being  concerned  in  it,  and  were  tried  and  convifted;  but 
the  prisoner,  who  is  said  to  have  absconded,  has  only  recently  been  arrested. 
The  only  proof  against  the  prisoner  is  the  deposition  of  one  Jogeshur  Bind,  who 
was  made  an  approver-witness  in  the  original  trial,  and  who  is  now  dead,  coupled 
with  some  evidence  as  to  his  absence  from  the  village  at  the  time  of  the  dacoity, 
and  as  to  his  absconding  therefrom  afterwards.  The  Judge  considers  that 
Jogeshur's  deposition  is  evidence  against  the  prisoner  under  s.  33  of  the  Evi- 
dence Aft,  and  also  under  s.  5 1 2  of  the  Criminal  Procedure  Code.  It  is  clearly 
not  admissible  under  the  former  Aft,  as  it  was  not  recorded  in  the  presence  of 
the  prisoner;  and  it  would  only  be  admissible  under  the  latter  if  the  provisions 
of  s.  512  were  complied  with.  This  section  requires,  we  consider,  that  the 
absconding  should  be  alleged,  tried,  and  established,  before  the  deposition  is 
recorded.  In  point  of  faft,  the  deposition  does  not  appear  to  have  been  recorded 
under  that  section  at  all;  it  was  recorded  in  the  ordinary  course  of  proceedings 
against  other  persons,  and  is,  therefore,  inadmissible  against  the  prisoner. 
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Even  assuming  that  it  is  admissible,  there  is,  we  think,  an  absence  of  a^y 
sufficient  corroborative  evidence.  Proof  of  his  absconding  is  not  sufficient. 
He  belonged  to  a  suspected  class  of  persons,  and  when  several  of  that  class 
were  implicated  in  the  case,  it  is  quite  possible  that  he  thought  it  advisable 
to  leave  the  village.  The  evidence  shows  that  be  has  been  living  honestly  ev^r 
since-    The  conviction  must  be  set  aside,  and  the  prisoner  released. 

Appeal  allozwd. 

APPELLATE  CRIMINAL. 

Be/ore  Mr.  yusitce  Field  and  Mr.  Justice  Norris. 

ABBILAKH  SINGH  (Petitionee)  v.  KHUB  LALL  (Opposite  Party).i 
Sanction  to  prosecute^Criminal  Procedure  Code  (AH  X.  of  1882J,  s.  795,  cl.  <?, 
para.  2 — Notice,  when  necessary,  prior  to  sanction. 
A  sanction  to  prosecute,  when  applied  for  subsequently  to  the  termination  of  the 
proceedings  in  the  course  of  which  the  offence  is  alleged  to  have  been  committed,  ought 
not  to  be  granted,^  unless  the  person  against  whom  the  sanction  is  applied  for  had  had 
notice  of  the  application,  and  an  opportunity  of  being  heard. 

This  was  an  application  for  sanction  to  prosecute  made  under  s.  195 
of  the  G)de  of  Criminal  Procedure.  One  Abbilakh  Singh  laid  a  complaint 
against  the  servants  of  Mr.  Wilson,  of  the  Poopree  factory,  in  the  district  of 
Durbhangah,  for  assault  and  forcible  entry  upon  his  land.  The  defence  set 
up  before  the  Deputy  Magistrate  was,  that  the  father  of  Abbilakh  had,  by  a 
written  isli/a,  or  deed  of  relinquishment,  given  up  the  land  or  jote  in  respect 
of  which  the  complaint  had  been  made.  Thereupon,  Abbilakh  presented  an 
application  at  the  Collectorate,  to  the  effect  that  the  deed  alleged  to  have  been 
filed  at  the  Collectorate  by  his  father,  and  produced  by  the  factory  people,  was 
a  fabricated  document.  That  application,  together  with  the  complaint,  was 
disposed  of  by  the  Deputy  Magistrate,  who  convicted  the  accused  (the  servants 
of  the  factory),  and  pronounced  the  islt/a  to  be  a  forgery.  On  appeal,  the 
Judge,  on  the  27th  November  1883,  discharged  the  accused,  on  the  ground  that 
the  islt/a  W2LS  a  genuine  document.  On  the  14th  February  1884,  an  applica- 
tion was  made  by  Khub  Lall,  one  of  the  aforesaid  servants  of  the  factory,  for 
sanction  to  prosecute  Abbilakh,  on  account  of  his  petition  at  the  Collectorate, 
wherein  he  imputed  forgery  to  the  factory  servants.  On*the  i6th  February  1884, 
the  Magistrate,  without  serving  any  notice  on  Abbilakh,  awarded  his  "  sanc- 
tion to  prosecute."  Against  that  order,  Abbilakh  presented  a  petition  to  the 
High  Court. 

Moulvi  Serajul  Islam  for  petitioner. 

Mr.  C.  Gregory  for  the  opposite  party. 

The  judgment  of  the  Court  (Field  and  Norris,  JJ.)  was  delivered  by 

Field,  J. — This  is  an  application  under  para.  4,  cl.  c,  s.  195  of  the  Code 
of  Criminal  Procedure,  for  the  revocation  of  a  sanction  given  for  the  prosecu- 
tion of  the  petitioner,  dated  i6th  February  1884.  The  sanction  is  in  the  fol- 
lowing words  :  "  Sanction  to  prosecute  is  awarded."  We  think  that  this  sanc- 
tion must  be  revoked  on  two  grounds  :  The  second  paragraph  of  cl.  r,  s.  195,  pro- 
vides that  the  sanction  "  shall,  so  far  as  practicable,  specify  the  Court  or  other 

I  Revision  Case,  No.  268  of  1884,  against  the  order  passed  hy  J.  C.  Price,  Esq.,  Offi- 
ciating Magistrate  of  Durbhangah,  dated  the  i6th  of  February  1884,  awarding  sanction 
to  prosecute  the  petitioner. 
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Aug.  19. 
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1884.        place  in  which,  and  the  occasion  on  which,  the  offence  was  committed."    The 

sanction  which  forms  the  subject  of  this  application  does  not  comply  with  these 

Abbilakh     provisions  of  the  law. 
Singh 

The  second  ground  upon  which  we  think  this  sanction  ought  to  be  revoked 

*'*  is  this  :    The  sanction  was  not  given  immediately  upon  the  termination  of  the 

HUB  Lall,  proceedings  in  which  the  question  of  the  genuineness  of  the  isii/a,  or  notice 
loCal.  1100.  q£  relinquishment,  was  raised.  It  was  given  when  those  proceedings  had  ter- 
minated, and  by  an  order  of  a  subsequent  date,  which  virtually  re-opened  the 
matter.  We  think  that,  when  a  sanction  is  applied  for  under  circumstances  of 
this  nature,  that  is,  after  the  termination  of  the  proceedings,  in  the  course  of 
which  the  offence  is  alleged  to  have  been  committed,  the  person  against  whom 
the  sanction  is  applied  for  ought  to  have  notice,  and  have  an  opportunity  of 
being  heard,  and  that  the  proceedings  ought  not  to  be  re-opened  in  this  man- 
ner to  his  prejudice  without  giving  him  an  opportunity  of  appearing  and  being 
heard.  Under  these  circumstances,  we  revoke  the  sanction  so  far  as  regards 
the  charge  under  s.  211.  We  understand  that  in  this  same  record  there  is  a 
charge  against  the  petitioner  under  s.  500  of  the  Penal  Code.  That  is  an  of- 
fence for  the  prosecution  of  which  a  sanction  is  not  required,  and  therefore, 
so  far  as  regards  that  offence,  we  make  no  order. 

Sanction  revoked. 
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CRIMINAL  REFERENCE. 

Before  Mr,  Justice  Wilson  and  Mr,  Justice  Macpherson, 

BASARUDDIN  BHUIAH  (Complainant)  v,  BAHAR  ALI  (Opposite 

Party).!  1884. 

Right  of  way  used  by  the  Public — Public  right  of  way — Criminal  Procedure  ' 

Code  (Act  X,  of  1882),  ss,  133,  134,  13$,  136*  ^37-  11  Cal.  8. 

The  powers  embodied  in  ss.  133,  134,  135,  136,  137  of  the  Criminal  Procedure  Code, 
with  regard  to  the  obstruction  of  public  ways,  are  not  intended  to  be  exercised  where  there  is 
a  bond  fide  dispute  as  to  the  existence  of  the  public  right.  Where  there  is  such  a  dispute, 
the  Court  should  pass  no  order  under  those  sections  until  the  public  right  has  been  estab- 
lished by  proper  legal  proceedings,  civil  or  criminal. 

This  was  a  reference  made  by  the  Sessions  Judge  of  Dacca,  to  the  High 
Court,  under  s.  438  of  the  Criminal  Procedure  Code, 

It  appeared  that  one  Sheikh  Basaruddin  presented  a  petition  to  the  Deputy 
Magistrate  of  Munshigunge,  complaining  that  Bahar  Ali  and  others  had  ob- 
structed a  public  thoroughfare ;  the  Deputy  Magistrate  ordered  an  enquiry  to  be 
held  by  a  resident  of  the  neighbourhood,  and  on  his  report  passed  the  following 
order :  "  Notice  to  issue  to  the  persons  complained  against  under  s.  133  of  the 
Criminal  Procedure  Code  to  remove  the  obstruction,  or  show  cause  within  seven 
days." 

In  accordance  with  this  order,  two  persons,  Bahar  Ali  and  Karim,  appear- 
ed to  show  cause ;  and  the  Deputy  Magistrate,  after  recording  the  evidence, 
found  that,  about  a  year  previous  to  the  complaint,  Bahar  Ali  had  raised  an  ob- 
jection to  the  village-cattle  crossing  the  khal  at  his  ghdt ;  that,  in  consequence 
of  the  objection,  the  zemindary  amlah  had  come  to  ihtghdt,  and  had  given  the 
villagers  a  new  ghdl^  viz,.,  that  of  Karim ;  that  Karim  had  now  obstructed  his 
ghdi,  so  that  the  complainant  and  his  fellow-villagers  were  unable  to  take  their 
cattle  across  the  khal,  either  at  the  ghdt  of  Bahar  Ali  or  that  of  Karim.  He  fur- 
ther found  that  the  ghdt  of  Bahar  Ali  was  a  public  thoroughfare  until  a  year 
ago ;  but  that  the  disuse  of  a  public  thoroughfare  for  a  year  only  would  not 
deprive  the  complainant  and  his  fellow-villagers  of  the  right  of  using  it ;  and 
he  came  to  the  conclusion  that  the  obstruction  made  by  Bahar  Ali  was  illegal. 

The  order  recorded  by  the  Deputy  Magistrate,  after  coming  to  the  above 
conclusion  on  the  facts,  was :  "  The  order  against  Karim  is  cancelled.  I 
make  the  order  against  Bahar  Ali  absolute  under  s.  1 37  of  the  Procedure  Code." 

The  Sessions  Judge  was  of  opinion  that  this  order  was  bad  in  law,  because 
a  road  through  the  land  of  a  private  person,  given  up  a  year  ago  in  pursuance 
of  an  arrangement  made  by  common  consent  of  the  villagers,  could  not  be 
said  to  be  a  public  thoroughfare,  and  that,  therefore,  the  Deputy  Magistrate 
had  no  jurisdiction.  He  further  was  of  opinion  that  the  limit  of  time  specified 
in  s.  147  should  have  been  applied;  and  that  the  Deputy  Magistrate  should 
have  referred  the  parties  to  the  Civil  Court.  He  therefore  referred  the  case  to 
the  High  Court. 

'  Criminal  Reference,  No.  144  of  1884,  made  under  s.  438  of  the  Code  of  Criminal 
Procedure,  by  W.  H.  Page,  Esq.,  Officiating  Sessions  Judge  of  Dacca,  dated  the  8th  of 
September  1884,  against  the  order  of  the  Deputy  Magistrate  of  Munshigunge,  dated  the 
1st  of  August  1884. 
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Basaruddin 
Bhuiah 

V. 

Bahar  Ali, 
II  Cal.  8. 


1884. 
Oct.  18. 


No  one  appeared  on  the  reference. 

The  order  of  the  Court  was  delivered  by 

Wilson,  J. — We  think  the  order  of  the  Deputy  Magistrate  cannot  be  sup- 
ported. It  has  been  more  than  once  held  by  this  Court  that  the  powers  now 
embodied  in  ss.  133  to  137,  with  regard  to  the  obstruction  of  public  ways,  are 
not  to  be  exercised  where  there  is  a  bond  fide  dispute  as  to  the  existence  of  the 
public  right.  In  the  present  case,  it  is  plain  that  the  right  of  way  is  really  in 
dispute,  and  that  its  existence  is  at  least  open  to  doubt.  No  order,  therefore, 
can  be  made  under  the  sections  referred  to,  until  the  public  right  has  been 
established  by  proper  legal  proceedings,  civil  or  criminal. 

Order  reversed. 


II  Cal.  10. 


CRIMINAL  REFERENCE. 

Before  Mr.  Justice  Wilson  and  Mr,  Justice  Macpherson, 

LEIU  TU  and  six  others  (Petitioners)  v,  QUEEN-EMPRESS.^ 

Misdirection  of  Jury — Jury  trial — Burmah  Courts*  A^  of  i8j$,  s,  80 — Reference 

to  High  Court. 

Three  persons,  who  were  attacked  and  wounded  in  an  affray,  informed  the  police  on 
the  same  day  that  the  persons  who  had  attacked  them  were  A,  B,  and  C.  Eighteen  days 
afterwards  the  same  complainants  gave  to  the  Magistrate  inquiring  into  the  case  the 
names  of  four  other  persons,  who,  they  said,  with  the  three  persons  first  accused,  formed 
the  attacking  party.  The  seven  accused  were  tried  jointly  for  the  offence  before  the  Ad- 
ditional Recorder  of  Rangoon  and  a  jury.  In  his  charge  to  the  jury  the  Additional  Re- 
corder omitted  to  call  their  attention  to  the  fa6t  that  four  out  of  the  seven  accused  had 
not  been  mentioned  by  the  prosecutors  until  after  eighteen  days  had  passed  over.  The 
prisoners  were  convi^d. 

ff^ld  that  the  Additional  Recorder  misdirected  the  jury ;  that  under  the  circumstan- 
ces the  misdirection  prejudiced  the  four  persons  last  accused  ;  and  that  the  verdict  must 
be  set  aside  as  far  as  they  were  concerned. 

This  was  a  reference  to  the  High  Court  under  s.  80  of  the  Burmah  Courts' 
Aft  of  1875.  The  fafts  of  the  case  are  stated  in  the  judgment  of  the  Court. 
The  point  referred  was  as  follows  : — 

Whether  or  not,  in  this  particular  case,  the  learned  Additional  Recorder 
misdirefted  the  jury,  so  far  as  appellants  Nos.  4  to  7  inclusive  are  concerned, 
in  that  he  did  not  point  out  to  the  jury  the  omission  on  the  part  of  the  com- 
plainants to  charge  the  appellants  with  having  assaulted  them  until  eighteen 
days  after  the  assault  took  place  ;  and  if  there  has  been  a  misdireftion,  whether 
or  not  such  misdirection  should  be  held  to  have  so  prejudiced  these  appellants 
as  to  justify  this  Court  in  setting  aside  the  verdift  of  the  jury  so  far  as  they  are 
concerned. 

Mr.  W,  Jackson  for  the  appellants. 

The  judgment  of  the  Court  was  delivered  by 

Wilson,  J. — ^The  case  in  which  this  reference  has  been  made  arose  in 
this  way :  It  appears  that,  on  the  evening  of  the  6th  of  April,  the  three  com- 
plainants went  into  a  house  in  Rangoon  occupied  by  certain  actresses ;  that 


^  Criminal  Reference,  No.  a  of  1884,  made  under  s.  80  of  the  Burmah  Courts*  Act, 
by  the  Special  Court  of  British  Burmah,  consisting  of  the  Judges,  W.  E.  Ward,  Esf.,  and 
R.  S.  r.  McBwen,  Esq.,  dated  September  15th,  1884,  against  the  order  of  the  Additioiial 
Recorder  of  Rangoon. 
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the  persons  said  to  be  the  seven  accused  came  in  afterwards ;  that  a  quarrel        1884* 

arose,  in  which  injuries  were  inflicted  (it  is  alleged  by  the  seven  accused  per-  — j — 

sons,  or  some  of  them)  upon  the  complainants ;  that  on  the  evening  of  the  oc-  "    ^ 

currence,  or  immediately  after  it,  the  complainants  who  had  gone  to  the  than--  "• 

nah  pointed  out  two  of  the  accused  persons,  who  had  also  gone  there,  as  amongst  Quebn- 
the  persons  who  had  assaulted  them,  and,  on  the  same  evening,  they  mention-  Empress, 
cd  the  name  of  the  third,  but  at  that  timQ  they  said  nothing  about  the  appel-  »i  Cal.  lo, 
lants  whose  case  is  now  before  us — the  accused  persons  4,  5,  6,  and  7.  The 
complainants  were  the  same  evening  taken  to  the  hospital,  where  the  police- 
oflScials  followed  them,  and  made  endeavours  to  obtain  from  them  the  names  or 
identification  of  any  other  persons  amongst  their  assailants,  in  addition  to  the  two 
who  had  been  identified,  and  the  one  who  had  been  named  ;  but  the  police-of- 
ficials failed  to  obtain  any  further  information  then.  Eighteen  days  after  the 
occurrence,  and  about  four  days  after  some  of  the  complainants  had  come  from 
the  hospital,  a  petition  was  presented,  not  through  the  police,  but  to  the  Magis- 
trate who  was  then  investigating  the  case,  in  which  the  four  appellants,  accused 
Nos.  4,  5,  6,  and  7,  were  said  to  have  been  amongst  the  assailants.  All  the 
seven  persons  were  accordingly  committed  for  trial.  The  case  came  on  for 
trial  before  the  Additional  Recorder  of  Rangoon,  and  all  the  seven  accused 
were  convicted.  On  appeal  to  the  special  Court,  objeftions  were  taken  to  the 
summing  up  of  the  Additional  Recorder  to  the  jury ;  and  the  two  members  of 
the  special  Court,  vtz,^  the  Judicial  Commissioner  and  the  Additional  Record- 
er, having  differed  in  opinion,  this  reference  has  been  made.  The  point  re- 
ferred is  this  :  Whether  or  not  in  this  special  case  the  learned  Additional  Re- 
corder misdireded  the  jury  in  so  far  as  the  appellants*  Nos.  4  to  7  inclusive  are 
concerned. 

Now,  in  explaining  his  summing  up  and  its  bearing  upon  the  case,  the  learned 
Additional  Recorder  says  this:  "The  seven  accused  were  identified  by  the  various 
witnesses  as  well  as  by  the  complainants,  and  the  share  taken  by  each  man  was 
spoken  to.  So  complete  was  the  evidence  of  this  identification  that  the  appellants' 
Advocate  made  a  strong  point  of  it  in  their  favour,  and  pointed  out  to  the  jury  that 
the  witnesses  should  not  be  believed  because  of  the  very  completeness  of  their  evi- 
dence." It  is  thus  clear  that,  in  the  view  of  the  learned  Additional  Recorder,  the 
evidence  of  identification  against  the  whole  seven  accused  persons,  including  the 
appellants,  was  of  an  exceptionally  clear,  specific^  and  strong  kind.  If  that  was  so, 
it  appears  to  us  that  it  was  of  the  very  first  importance  to  point  out  to  the  jury  that, 
as  to  four  of  these  people,  the  story  originally  told  to  the  police  did  not  touch 
them  at  all;  but  that  all  this  exceptionally  clear  story  was  heard  of,  for  the  first 
time,  eighteen  days  after  the  occurrence.  That  seems  to  us  to  be  not  a  small 
circumstance  which  the  Judge  might  fairly  pass  by,  or  assume  that  the  jury 
would  give  full  weight  to.  It  was  a  matter  of  so  much  moment  that,  in  an 
ordinary  appeal  from  a  conviction  by  sludge  with  assessors,  it  would  probably 
be  suflScient  to  upset  the  conviction.  Then,  there  is  another  aspect  of  the  case, 
vizn  that  the  attention  of  the  jury  was  not  drawn  10  the  material  difference  that 
existed  in  the  evidence  as  against  the  two  sets  of  accused  persons.  So  far  as 
we  can  see  from  the  statement  of  the  Additional  Recorder,  he  left  to  the  jury  the 
case  against  all  the  seven  accused  men  as  if  there  was  substantially  the  same 
case  against  them  all.  We  think  that  there  was  a  very  great  difference  between 
the  two  cases.  The  charge  against  the  first  three  accused  persons  was  made 
immediately  after  the  occurrence;  the  charge  against  the  other  four  was  made 
for  the  first  time  eighteen  days  afterwards.  We  think  that  the  omission  to  call 
the  attention  of  the  jury  to  this  vital  matter  was  a  defect  so  serious  as  to  amount 
to  misdirection  within  the  meaning  of  that  word  as  construed  in  the  cases  cited 
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1884.        by  the  Judicial  Commissioner  and  the  Additional  Recorder.    We  further  think 

that,  under  the  circumstances  of  the  case,  these  four  persons  were  prejudiced 

by  the  mode  in  which  the  matter  was  left  to  the  jury.    Indeed,  it  could  not  be 

otherwise.     We  are  of  opinion,  therefore,  that  the  point  referred  to  this  Court 

Queen-      must  be  answered  in  this  way ;  that  the  learned  Additional  Recorder  did  mis- 

Empress^     direct  the  jury  in  the  manner  indicated  in  the  reference;  and  that  this  mis- 

II  Cal.  10.    direction  did  so  prejudice  the  appellants  4,  5,  6,  and  7,  as  to  justify  the  special 

Court  in  setting  aside  the  verdict  of  the  jury  so  far  as  regards  these  four  prisoners. 


LbiuTu 


CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Wilson  and  Mr,  Justice  Macpherson. 

1884.  QUEEN-EMPRESS  v.  ISHWAR  CHANDRA  SUR  (Accused).i 

^'        Criminal  Procedure  Code  (AH  X,  of  1882J,  ss.  log,  no,  112 — Security  for  good 
II  Cal.  13.  behaviour. 

Before  a  Magistrate  can  pass  an  order  directing  an  accused  to  furnish  bail  and  secu- 
rity for  his  good  behaviour,  it  is  necessary  that  the  accused  should  be  given  an  opportu- 
nity of  entering  into  his  defence,  and  that  he  should  be  clearly  informed  of  the  accusatioD 
which  he  has  to  meet 

One  Ishwar  Chandra  Sur  was  reported  to  the  Magistrate  of  Dacca  as  be- 
ing "a  notorious  bad  character;"  the  Magistrate  ordered  the  arrest  of  Ishwar, 
and  on  his  appearance  took  the  evidence  against  him,  informing  the  accused  • 
that  the  order  would,  if  passed,  ''be  under  s.  no  of  the  Code,  for  one  year," 
and  called  upon  him  to  show  cause  why  he  should  not  give  security  and  bail 
for  his  good  behaviour.  After  recording  the  answer  of  the  accused,  the  Magis- 
trate passed  the  following  order:  "He  will  furnish  Rs.  50  muchulka^  and  Rs.  50 
surety  for  six  months,  under  s.  109  of  the  Criminal  Procedure  Code,  and  in 
default  to  be  rigorously  imprisoned  for  that  period,  or  until  he  furnish  security." 
There  was,  however,  a  note  written  on  the  order  in  the  Magistrate's  own  hand- 
writing to  this  effect :  "  Under  s.  1 10  for  a  year." 

The  OflS elating  Sessions  Judge  considered  that  the  order  was  bad  in  law, 
for  the  following  reasons,  viz,y  (i)  because  no  order  was  recorded  in  writing  by 
the  Magistrate,  as  directed  by  s.  1 1 2  of  the  Code ;  (2)  because  it  was  not  clear 
under  what  section,  or  for  what  term,  bail  and  security  were  demanded  from 
him;  and  (3)  because  the  accused  had  not  been  given  an  opportunity  of  enter- 
ing upon  bis  defence,  or  of  stating  whether  he  would  call  witnesses.  On  those 
grounds,  the  Sessions  Judge,  after  forwarding  to  the  High  Court. the  Magis- 
trate's explanation,  recommended  that  the  order  should  be  set  aside. 

The  opinion  of  the  Court  was  delivered  by 

Macpherson,  J. — We  think  the  Sessions  Judge  is  right,  and  that  the  order 
must  be  set  aside.  The  record  does  not  show,  and  the  Magistrate,  in  his  ex- 
planation, does  not  say,  that  the  accused  had  an  opportunity  of  entering  upon 
his  defence,  or  of  citing  witnesses. 

It  is,  moreover,  by  no  means  clear  that  the  accused  knew  whether  the 
accusation  which  he  had  to  meet  was  one  under  s.  109  or  s.  no  of  the  Cri- 
minal Procedure  Code. 

Order  set  aside. 

>  Criminal  Reference,  No.  160  of  1884,  made  under  s.  438,  by  W.  H.  Page,  Esq.,  Offi- 
ciating Sessions  Judge  of  Dacca,  dated  10th  October  1884,  against  the  order  of  F,  Wyer, 
Esq,f  District  Magistrate  of  Dacca,  dated  the  27th  August  1884. 


Digitized  by 


Google 


CALCUTTA  SiRIES.     VOL.  XL  $93 

CRIMINAL  MOTION. 

Be/ore  Mr,  Justice  Wilson  and  Mr.  Justice  Macpherson, 

In  the  matter  op  HARI  MOHUN  THAKUR  and  another  (Petitioners)        *^- 
V,  KISSEN  SUNDARI  and  another  (Opposite  Parties).^  ^^'9* 

Burden  of  proof— Easement—Act  X,  of  1882,  s,  7^7.  "  ^'  5«. 

The  right  to  restrain  another  from  exercising  ordinary  proprietary  rights  over  his 
own  land  is  of  the  nature  of  an  easement  different  from  the  ordinary  rights  of  owners  of 
land ;  the  burden  of  proof  would,  therefore,  lie  upon  the  party  alleging  such  rights. 

This  was  a  proceeding  under  s.  147  of  the  Criminal  Procedure  Cbde. 
The  parties  were  zemindars  of  Chunderpore  and  Amkhuria,  respectively,  in 
the  district  of  Bhagulpore.  The  dispute  arose  owing  to  the  Amkhuria  zemin- 
dars having  used  the  water  of  a  certain  reservoir  by  cutting  the  spur  of  an  old 
hund.  It  was  admitted  that  the  hathu  or  spur  in  question  lay  wholly  within 
the  village  of  Amkhuria.  The  Court  of  first  instance  (the  Deputy  Magistrate) 
held  that,  as  there  was  no  reliable  evidence  to  show  that  the  Amkhuria  party 
had,  on  any  previous  season  during  several  years  prior  to  the  dispute,  used 
the  water  of  the  reservoir  by  cutting  through  the  spur,  they  should  refrain  from 
doing  so  now.  The  Amkhuria  party  applied  to  the  High  Court  to  have 
that  order  set  aside.  It  was  contended  on  behalf  of  the  petitioners  that,  inas- 
much as  the  ditch  in  dispute  lay  admittedly  within  their  zemindari,  the  De- 
puty Magistrate  ought  to  have  called  upon  the  opposite  party  to  abstain  from 
*  interfering  with  the  cutting  of  the  hundy  and  that  the  provisions  of  s.  147  were 
wholly  inapplicable  to  the  case. 

Mr.  Jackson  and  Baboo  Gonesh  Chunder  Chunder  for  the  petitioners. 

Mr.  M.  M,  Ghose,  Mr.  O.  C  Mullick,  and  Baboo  Charu  Charun  Mttter, 
for  the  opposite  party. 

The  judgment  of  the  Court  (Wilson  and  Macpherson,  JJ.)  was  deli- 
vered by 

Wilson,  J. — It  appears  to  us  that  the  order  of  the  Deputy  Magistrate  in 
this  case  cannot  be  sustained.  The  controversy  was  between  the  proprietors 
of  two  neighbouring  properties.  In  the  proceedings  before  the  Deputy  Ma- 
gistrate, the  parties  of  the  first  part  were  the  proprietors,  or  persons  connected 
with  the  proprietors,  of  village  Chunderpore.  The  parties  on  the  other  side 
were  the  proprietors,  or  people  connected  with  the  proprietors,  of  village  Am- 
khuria. Now,  it  appears  that  there  is  a  reservoir  of  some  considerable  size, 
which  stands  mainly  within  the  limits  of  Chunderpore,  but  partly  within  the 
limits  of  Amkhuria,  and  partly  within  the  precincts  of  another  property,  be- 
longing to  persons  different  both  from  the  first  and  second  party.  The  reser- 
voir is  secured  by  a  bund  running  along  its  north  side,  with  a  spur  at  the 
western  end^  and  a  spur  at  the  eastern  end,  both  running  southerly ;  the  west- 
em  spur  and  the  adjacent  portion  of  the  reservoir  being  within  the  limits  of 
Amkhuria.  It  appears  that  in  the  present  year  the  Amkhuria  people  set  about 
cutting  a  passage  or  ditch  through  the  western  spur  in  order  to  draw  the  water 
of  the  reservoir  to  their  village,  Amkhuria,  and  this  was  objected  to  by  the 
Chunderpore  people,  and  there  being  information  that  a  breach  of  the  peace 
was  imminent,  proceedings  were  taken  under  s.  147.  Now,  it  is  necessary,  in 
order  to  appreciate  these  proceedings,  to  see  exactly  the  position  in  which  the 

*  Criminal  Revision,  No.  352  of  1884,  against  the  order  of  Baboo  Ram  Narain  Ba» 
nerjiy  Deputy  Magistrate  of  Bhagulpore,  dated  the  15th  September  1884. 

L  L.  R.,  Cal.  75, 
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parties  stand.  The  Amkhuria  people  stand  simply  upon  their  ordinary  proprietary 

7J ~j right  as  owners  of  the  lands  of  Amkhuria.   They  claim  a  right  which,  primd/acte, 

Hari  Mohun  ^jj  proprietors  are  entitled  to  exercise,  viz.,  to  cut  a  bund  on  their  own  land,  and 
Thakue  ^gg  ^j^g  ^^jgj.  standing  on  their  own  land.  On  the  other  hand,  the  Chunderpore 
people  claim  a  right,  which  they  may  very  well  have,  but  which  it  lay  upon  them 
to  establish,  viz.,  to  restrain  the  Amkhuria  people  from  exercising  ordinary  pro- 
prietary rights  over  their  own  land.  That  is  a  right  of  the  nature  of  an  easement 
different  from  ordinary  rights  of  owners  of  land.  And,  in  order  to  entitle  them 
to  ask  for  an  order  under  s.  1 47,  the  Chunderpore  people  had  to  satisfy  the  Magis- 
trate that  the  alleged  right  existed ;  that  is  to  say,  that  the  Chunderpore  people  had 
the  right  of  restraining  the  Amkhuria  people  from  doing  as  they  would  on  their 
own  land.  The  Deputy  Magistrate,  before  whom  the  matter  came,  appears  to  us 
to  have  misunderstood  the  question  which  he  had  to  deal  with.  He  assumes  that 
the  question  before  him  was  not  as  to  the  easement  alleged  by  the  Chunder- 
pore people,  but  the  right  of  the  Amkhuria  people  to  cut  their  own  bund  and 
draw  water  standing  on  their  own  land.  The  finding  which  he  arrives  at  is  this : 
"The  Court  finds  that  the  second  party  did  not  exercise  any  right  in  drawing 
water  from  the  Banhara  bund  by  cutting  its  western  path  for  several  years,  and 
that  they  took  no  water  from  it  by  opening  kunwas  during  the  season  next  pre- 
ceding such  institution ;  and  therefore  the  Court  directs  that  they  must  not  do 
so  now,  and  that  the  western  bottom  be  not  cut  till  they  obtain  the  decision  of 
a  coippetent  Civil  Court  adjudging  them  to  be  entitled  to  do  such  thing.*'  The 
Deputy  Magistrate  appears  to  us  to  have  wholly  misunderstood  the  question 
before  him.  He  threw  the  burden  on  the  wrong  side,  and  his  findings  are  in- 
sufiicient  to  support  the  order  that  he  has  made.  It  is  not  necessary  for  us  to 
say  anything  about  the  view  taken  by  the  Deputy  Magistrate  of  the  proviso  to 
s.  147.  Whether  that  proviso  really  has  any  application  to  a  case  of  this  kind 
is  a  question  of  considerable  difl[iculty,  and  one  as  to  which  we  are  not  disposed 
to  express  any  opinion  at  present.  It  is  sufficient  to  say  that  in  our  judgment 
the  order  made  by  the  Deputy  Magistrate  is  not  supported  by  any  finding  which 
he  has  arrived  at,  and  th&t  this  order  must,  therefore,  be  set  aside.  Any  costs 
that  may  have  been  paid  under  the  orders  of  the  Court  will  be  refunded. 

Order  set  aside. 


CRIMINAL   REFERENCE. 

Be/ore  Mr.  Justice  Wilson  and  Mr.  Justice  Macpherson. 

i8g4.  In  the  matter  of  CHANDRA  SEKHAR  RAI  (Petitioner).! 

51^.  iB.  Security-bond— Code  of  Criminal  Procedure  (Act  X.  of  1882),  s.  $14, 

II  Cal.  77.  ^^  there  is  no  provision  in  the  Criminal  Procedure  Code  authorizing  a  police-officer 

to  take  a  surety-bond  for  the  production  of  any  person  before  the  police,  such  a  bond  is 
ab  initio  void ;  and  a  Magistrate  has  no  power  to  alter  it,  and  impose  fresh  obligations 
thereunder. 

This  was  a  reference  to  the  High  Court  by  the  Judge  of  Dacca  in  respect 
of  an  order  of  a  Magistrate,  purporting  to  have  been  passed  under  s.  514  of 
the  Criminal  Procedure  Code.  The  facts  are  briefly  these  :  On  a  certain  date, 
the  inspector  of  police  sent  a  report  to  the  Magistrate  of  Dacca  that  one  Chan- 
dra Sekhar  Rai  had  given  a  bond  to  him  for  the  production  of  twelve  persons, 


J  Criminal  Reference,  No.  142  of  1884,  made  under  s.  438  of  the  Code  of  Criminal 
Procedure,  by  W.  H.  Page^  Esq.,  Officiating  Sessions  Judge  of  Dacca,  dated  8th  September 
1884,  against  the  order  of  H.  F.  Wyer,  Esq.,  Magistrate  of  Dacca,  dated  i8th  August  1884. 
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and  had  failed  to  produce  them  when  required,  and  had,  therefore,  rendered  him-         1884. 
self  liable  to  the  penalty  mentioned  in  the  bond.     In  pursuance  of  a  notice, 
Chandra  Sekhar  appeared  before  the  Magistrate,  who,  on  the  12th  August, 
passed  the  following  order  :  "  I  find  that  the  accused  were  ordered  io  he  pre- 


In  THE 

MATTER  OP 

sent ;  but  whether  before  the  police,  or  before  the  Magistrate,  is  not  stated.     No     Chandra 
security  could  be  taken  for  the  production  of  the  persons  before  the  police,  but  Sekhar  Rai, 
only  before  the  Magistrate.    I  therefore  direct  that  Chandra  Sekhar  Rai  pro-     "  Cal.  77. 
duce  the  twelve  men  before  me  within  ten  days."     This  order  was  served  upon 
Chandra  Sekhar  on  the  12th  August.     Thereupon,  Chandra  Sekhar  present- 
ed a  petition  to  the  Magistrate,  denying  execution  of  the  bond  ;  the  Magistrate, 
however,  on  the  i8th  August,  declared  the  bond  forfeited,  and  directed  the 
attachment  and  sale  of  the  petitioner's  moveable  property. 

The  High  Court  (Wilson  and  Macpherson,  JJ.)  passed  the  following 
order : — 

Macpherson,  J. — ^The  Magistrate's  order,  directing  the  attachment  and 
sale  of  the  moveable  property  of  the  petitioner  on  forfeiture  of  the  surety-bond 
executed  by  him  for  Rs.  2,400,  is  illegal,  and  must  be  set  aside.  There  is 
no  provision  in  the  Criminal  Procedure  Code,  authorizing  a  police-officer  to  take 
security  for  the  production  of  any  person  before  the  police.  If  the  bond  was 
in  this  respect  bad,  the  Magistrate  had  no  power  to  alter  it,  and  to  impose  on 
the  petitioner  a  fresh  obligation. 

Assuming,  however,  that  the  conditions  of  the  bond  could  be  legally  en- 
forced, there  has  been  a  total  disregard  of  the  provisions  of  s.  514  of  the 
Code.  The  bond  was  taken  by  a  police-officer  ;  and  that  section  requires  that, 
on  its  being  proved  to  the  satisfaction  of  the  Court  that  the  bond  has  been 
forfeited,  the  Court  shall  record  the  grounds  of  such  proof,  and  call  upon  the 
person  bound  by  it  to  show  cause  why  the  penalty  should  not  be  paid.  In  the 
present  case,  the  petitioner  denied  the  execution  of  the  bond,  and  cited  as  his 
witnesses  the  police-officer,  to  whom  it  was  said  to  have  been  given,  and  other 
police-officers.  These  were  witnesses  whose  attendance  he  could  not  enforce 
without  the  assistance  of  the  Magistrate  ;  and  it  is  difficult  to  see  how  the  Ma- 
gistrate could,  on  the  mere  report  of  a  police-officer,  whose  conduct  in  the  mat- 
ter was  directly  challenged,  be  satisfied  that  the  bond  had  been  executed. 

A  Magistrate  acting  under  s.  5 1 4  must  proceed  on  legal  evidence ;  and 
the  penalty  can  only  be  enforced  on  proof  that  the  bond  was  duly  executed 
and  forfeited.  The  denial  of  execution  by  the  peUtioner  made  it  incumbent 
on  the  Magistrate  to  take  evidence  as  to  the  fact  01  execution. 

,  The  Magistrate's  proceedings  are  in  other  respects  illegal.  If  the  notice 
to  produce  the  accused  persons  within  ten  days  was  only  served  upon  the  peti- 
tioner on  the  1 2th  August,  there  was  no  breach  on  the  1 8th,  when  the  Magis- 
trate summarily  ordered  that  the  amount  should  be  realized  by  attachment  and 
sale  of  his  moveable  property. 

Order  set  aside. 
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CRIMINAL  REFERENCE. 

Before  Mr,  Justice  Wilson  and  Mr,  Justice  Macpherson, 

1884.  QUEEN-EMPRESS  v,  ATAR  ALI  (Accused).^ 

*   '       False  charge'^Compoundable  offence — Discharge  of  accused  charged  under  s.  21 1, 
II  Cal>  79.  Indian  Penal  Code,  ubon  plea  of  original  charge  having  been  compounded 

—A^t  XLV,  of  i860  (Indian  Penal  Code),  ss.  21  j,  342,  34'j-^Aa  X,  of  1882 
(Criminal  Procedure  Code),  s,  34$, 

The  fa£t  that  an  offence  alleged  to  have  been  committed  has  been  compounded  is  no 
conclusive  answer  to  a  charge  made  against  the  prosecutor  under  s.  211  of  the  Penal 
Code. 


A  laid  a  charge  against  M  for  wrongful  confinement.  The  police  reported  the  < 
as  a  false  one ;  and  A  not  appearing  to  prove  his  complaint,  the  Distri6t  Magistrate  or- 
dered him  to  be  prosecuted  under  s.  211  of  the  Penal  Code,  and  made  over  the  case 
to  a  Deputy  Magistrate.  Upon  the  hearing  of  such  charge,  A  pleaded  that  he  had  com- 
poundea  the  original  charge  laid  by  him  against  M,  and  that,  therefore,  the  charge  against 
him,  under  s.  211,  could  not  lie.  The  Deputy  Magistrate,  without  hearing  any  evidence, 
dismissed  the  case. 

Held  that  the  course  so  taken  was  illegal,  as  such  plea  was  no  conclusive  answer  to 
a  charge  under  s.  21 1. 

The  facts  which  gave  rise  to  this  reference  were  as  follows : — 

On  the  39th  June,  one  Atar  All  gave  information  to  the  police  of  Char- 
siddhi  that  his  father  was  being  wrongfully  confined  by  Minut  Ali,  with  a  view 
to  extort  a  kabooliat  from  him.  The  police  reported  the  case  as  false ;  and  as 
the  complainant  failed  to  appear  and  prove  his  complaint,  the  District  Magis- 
trate ordered  his  prosecution  under  s.  211  of  the  Penal  Code  on  the  23rd 
August,  and  made  over  the  case  for  trial  to  the  Deputy  Magistrate,  who' was  a 
First-class  Magistrate.  On  the  26th  August,  the  latter  fixed  the  9th  Septem- 
ber for  hearing,  and  issued  a  summons  against  Atar  Ali  under  s.  2 1 1  of  the  Penal 
Code.  On  the  9th  September,  the  case  was  adjourned  till  the  loth  September. 
On  the  loth  September,  Atar  Ali  filed  apetition,  submitting  that  the  charge  under 
s.  21 1  could  not  proceed,  as  he  had  compounded  the  original  charge  under  s.  342 
of  the  Penal  Code.  The  Deputy  Magistrate  accordingly  dismissed  the  case  with- 
out passing  any  orders  about  the  accused.  Upon  being  called  upon  for  an  expla- 
nation by  the  Distrift  Magistrate,  he  gave  the  following  as  his  reasons  for  the 
course  adopted  :  ''In  this  case,  the  complainant,  in  the  original  charge,  was 
called  on  to  come  and  prosecute.  He  did  not  do  so,  on  the  ground  that  he 
had  compounded  with  the  accused.  Now,  s.  345  of  the  Code  of  Criminal  Pro- 
cedure does  not  prevent  a  case  under  s.  342,  being  compounded  out  of  Court. 
Hence,  if  a  complainant  on  that  charge  does  not  appear  to  prosecute,  a  charge 
under  s.  2 1 1  would  not  lie  against  him,  especially  on  the  motion  of  the  police." 

The  Distrift  Magistrate  accordingly  now  referred  the  case  to  the  High 
Court,  with  a  covering  letter  which  contained  the  following : — 

"  It  appears  to  me  the  order  of  the  Deputy  Magistrate  is  quite  illegal.  A 
charge  under  s.  211  of  the  Penal  Code  cannot  be  compounded.  An  accused, 
summoned  under  s.  21 1  of  the  Penal  Code,  cannot  be  discharged  without  taking 
evidence  for  the  prosecution.  The  complaint  before  the  police  amounted  to 
an  offence  under  s.  347  of  the  Penal  Code,  and  was  described  by  them  as  such, 

1  Criminal  Reference,  No.  159  of  1884,  hy  Baboo  A.  Borooah,  Officiating  Magistrate 
of  Noakhaii,  dated  the  6th  Oftober  1884,  against  the  order  made  hy  H.  W.  Barber,  Esq., 
Deputy  Magistrate  of  Noakhaii,  dated  the  loth  September  1884. 
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and  such  an  offence  is  not  compoundable  under  s.  345  of  the  Criminal  Pro-        18S4. 

cedure  Code.    There  is  no  law  that  a  false  charge  of  wrongful  confinement  — -- — -. 

cannot  be  enquired  into,  if  the  complainant  fails  to  prove  his  complaint.  Quben- 

"  Questions  again  and  again  come  before  us,  (i)  whether  the  right  of  com-  ^^ 

pounding  allowed  by  s.  345  of  the  Criminal  Procedure  Code  can  be  exercised  "' 

at  any  time  the  complainant  chooses,  e,g,,  after  the  charge  is  framed,  or  after  ^^^  ^^'' 
the  witnesses  for  the  prosecution  are  examined,  or  only  up  to  the  initial  stage  "  Cal.  n* 
of  the  prosecution,  viz.^  when  the  accused  appears,  or  is  brought  before  the 
Magistrate ;  and  (2)  whether  a  prosecution,  under  s.  3ii,  Indian  Penal  Code, 
can  be  frustrated  by  the  alleged  exercise  of  this  right,  i.e.y  whether  the  original 
complainant,  when  ordered  to  prove  his  complaint  preliminary  to  a  trial  under 
s.  211,  Indian  Penal  Code,  can  get  off  by  simply  alleging  that  he  had  com- 
pounded the  case. 

"  As  these  two  points  are  connected  with  this  reference,  I  solicit  the 
honourable  Judges  will  be  pleased  to  clear  our  doubt  by  a  decisive  ruling." 

No  one  appeared  on  the  reference  for  either  party. 

The  opinion  of  the  High  Court  (Wilson  and  Macpherson,  JJ.)  was  deli- 
vered by 

Wilson,  J. — We  agree  with  the  Distrid  Magistrate  in  thinking  that  the 
order  of  the  Deputy  Magistrate  is  illegal,  on  the  ground  that  the  compounding 
of  the  original  charge  was  not  a  conclusive  answer  to  the  charge  under  s.  2 1 1 . 
The  order  will  be  set  aside,  and  the  case  will  proceed  before  such  Magistrate 
as  the  Distrid  Magistrate  may  direft. 

The  other  point,  raised  by  the  Distrid  Magistrate,  we  think  it  unnecessary 
to  deal  with  upon  this  reference. 


CRIMINAL  RiEFERENCE. 

Before  Mr.  Justice  Prinsep  and  Mr,  Justice  O'Kinealy, 
CHUNDER  NATH  GHOSE  (Petitioner)  v.  NUNDOLOLL  CHATTERJI        ^^ 


(Opposite  Party).^ 


Nov,  12. 


Penal  Code^  ss.  4gy,  4^8 — Marriage  insufficiently  proved — Discharge  of  accused- 

Re^trial  ordered — Wife  ordered  to  be  examined  on  rc'-trial.  11  CaL  81. 

In  an  enquiry  into  a  case  of  alleged  adultei^i  and  enticing  away  a  married  woman  for 
iHicit  purposes;  the  complainant  refused  to  examine  his  wife  as  to  the  marriage,  the  Deputy 
Magistrate  declined  to  frame  a  charge,  and  discharged  the  accused. 

The  Sessions  Judge  directed  a  re-trial  to  be  held  by  another  Deputy  Magistrate,  and 
ordered  that  the  evidence  of  the  wife  should  be  taken  as  to  the  marriage. 

Held  that  the  Sessions  Judge,  in  ordering  a  re-trial,  had  not  exercised  a  proper  discre- 
tion, he  having  admitted  that  the  prosecution  had  failed  to  prove  the  marriage,  and  it  not 
being  alleged  that  any  evidence  was  tendered  by  the  prosecution,  and  not  taken  by  the 
Deputy  Magistrate. 

This  was  a  motion  made  to  the  High  Court  under  Ch.  XXXII.  of  the  Cri- 
minal Procedure  Code. 

It  appeared  that  one  Nundololl  Chatterji  accused  Narain  My  tee  with 
having,  committed  adultery  with  his  (the  complainant's)  wife,  and  with  having 
enticed  her  away  for  illicit  purposes. 

*  Criminal  Revision,  No.  377  of  1884,  against  the  order  of  H.  Beveridge,  Esq.,  Offi- 
ciating Sessions  Judge  of  24-Perg^nnahs,  dated  20th  of  September  1884,  setting  aside  the 
order  of  Nawab  Abdui  Lati/,  Khan  Bahadur,  Deputy  Magistrate  of  Sealdah,  dated  ist 
August  1884. 
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1884.  The  complainant  cited  several  witnesses  (amongst  whom  was  his  wife)  ; 

but  although  she  was  in  attendance  at  the  Court,  refused  (when  called  upon  to 


Chunder  ^q  gQ  Yyy  the  Deputy  Magistrate)  to  examine  her.     Evidence  was  attempted  to 

Nath  Ghose  5g  given  of  the  marriage,  but  was  insufficient. 

''*  The  Deputy  Magistrate  held  that  the  evidence  on  behalf  of  the  prosecution 

UNDOLOLL  ^^g  insufficient  to  justify  the  framing  of  a  charge;  and  he  accordingly  dismiss- 

Chatterji,  g^  ^YiQ  case,  and  directed  that  the  accused  should  be  discharged. 

Nundololl  Chatterji  thereupon  applied  to  the  Court  of  the  Sessions  Judge 
under  s.  435  of  the  Code  of  Criminal  Procedure,  on  the  ground  that  the  evi- 
dence was  sufficient  to  justify  a  conviction. 

The  Sessions  Judge  sent  for  the  record,  and  passed  the  following  order  : — 

"  I  do  not  think  that  the  Deputy  Magistrate's  judgment  in  this  case  is 
satisfactory.  It  is  extremely  short,  and  no  reasons  are  given  for  disbelieving  the 
evidence  for  the  prosecution.  It  cannot  be  doubted  that  the  woman  left  the 
house  where  she  and  her  husband  were  residing,  or  that  she  did  so  at  about 
the  time  mentioned  by  the  witnesses.  She  may  not  be  of  good  character,  but 
still  she  could  hardly  effect  her  departure  alone,  and  if  the  accused  helped  her 
to  go  away,  they  are  guilty  under  s.  498. 

"  It  is  objected  that  the  marriage  has  not  been  properly  proved.  This  is 
true ;  but  apparently  this  was,  because  the  husband  and  the  barber  witness  were 
not  properly  examined.  The  marriage  took  place  some  twenty  years  ago,  and 
so  it  is  not  a  matter  very  susceptible  of  strict  proof.  This  is  a  point  on  which 
the  woman  herself  might  be  examined.  Her  deposition  should  certainly  have 
been  taken.  It  seems  to  me  that  the  accused  have  been  improperly  discharged, 
and  I  therefore  direct  that  the  case  be  further  enquired  into.  As  the  evidence 
was  once  taken  by  Nawab  Abdul  Latif,  and  he  has  disbelieved  it  Without  ais- 
signing  any  reasons  for  his  disbelief,  I  think  it  will  be  better  that  the  case  be 
re-tried  by  some  other  Magistrate.  The  woman  should  be  sent  for  and  examin- 
ed, and  proof  should  be  taken  of  the  marriage. " 

The  accused  thereupon  moved  the  High  Court  to  have  the  order  of  the 
Sessions  Judge  set  aside,  on  the  following  grounds  : 

(i)  That  the  complainant  had  attempted,  but  had  failed,  to  prove  his  mar- 
riage with  the  woman  said  to  have  been  enticed  away,  and  that,  therefore,  the 
Sessions  Judge  was  wrong  in  directing  the  alleged  wife  to  be  sent  for,  and  ex- 
amined as  to  the  marriage,  inasmuch  as  she  was  cited  as  a  witness  by  the  pro- 
secution, and  attended  Court  each  day  of  the  enquiry,  but  was  not  examined 
by  the  complainant,  the  latter  having  distinctly  stated  to  the  Deputy  Magistrate 
that  he  declined  to  examine  her. 

(2)  That  the  Sessions  Judge  was  wrong  in  ordering  a  new  trial,  and  in 
ordering  the  new  trial  to  be  held  by  an  officer  other  than  the  Deputy  Magis- 
trate who  had  held  the  enquiry. 

Baboo  Aushuiosh  Dhur  and  Baboo  Sham  Lall  Mitter  for  the  petitioner. 

Baboo  Kali  Charan  Banerjet  for  the  opposite  party. 

The  order  of  the  Court  (Prinsep  and  O'Kinealy,  J  J.)  was  as  follows: — 

This  is  a  case  of  adultery,  and  enticing  away  a  married  woman  with  cri- 
minal intent,  under  ss.  497  and  498  of  the  Penal  Code.  After  hearing  the 
entire  evidence  for  the  prosecution,  the  Magistrate  discharged  the  accused, 
on  the  ground  that  the  evidence  was  not  sufficient  to  justify  the  framing  of  a 
charge.    The  Sessions  Judge,  however,  on  an  application  made  to  him,  has, 
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under  s.  437  of  the  Code  of  Criminal  Procedure,  directed  a  further  enquiry  to  1884. 
be  held.    The  Sessions  Judge  at  the  same  time  admits  that  the  prosecution  has 

failed  to  prove  the  fact  of  marriage  on  which  this  case  depends.     It  is  not  al-  «undkr 
leged  that  any  evidence  was  tendered  by  the  prosecution,  and  not  taken  by  the  *^^'^"  ghose 

Magistrate.     But  the  Sessions  Judge  seems  to  think  that  the  wife,  whom  the  ''• 

complainant  (the  husband)  refused  to  call  as  a  witness,  should  have  been  ex-  Nundololl 

amined  by  the  Court ;  and  on  the  supposition  that,  if  the  case  be  re-tried,  a  Chatterji, 

different  complexion  might  be  put  on  it,  he  has  thought  proper  to  order  a  re-  "  Cal.  81. 
trial  by  another  Magistrate. 

In  dealing  with  this  matter,  we  think  we  should  consider  whether  we  should 
have  granted  such  an  application  if  it  had  been  made  to  us.  We  have  no 
doubt  that  it  would  not  have  been  regarded  by  us  favourably,  and  that  we  should 
certainly  not  have  re-opened  the  case.  We  cannot,  therefore,  but  find  that  in 
ordering  a  further  enquiry,  or  rather  a  re-trial,  the  Judge  has  not  exercised  a 
proper  discretion.     The  order  is  therefore  set  aside. 

Order  set  aside. 


CRIMINAL  REFERENCE. 
Before  Mr,  Justice  Mitterrand  Mr,  Justice  Norris. 
UMA  CHURN  MUNDLE  and  others  (Complainants)  v,  JOSHEIN  1884. 

SHEIKH  AND  OTHERS  (DEFENDANTS).^  Dec,  5. 


Criminal  Procedure  Code  (Act  X,  of  1882J,  ss.  /jj,  ij8,  ijg — Jury  11  Cal.  84. 

illegally  constituted — Juror  refusing  to  act. 

One  out  of  five  jurors  appointed  under  s.  138  of  Aft  X.  of  1882  decUne^i  to  aft  on 
the  jury.  Two  out  of  the  remainder  of  the  jury  were  in  favour  of  a  temporary  order  under 
s,  133  being  maintained,  whilst  the  other  two  were  against  its  being  so  maintained.  The 
Deputy  Magistrate  declined  to  pass  any  order  under  s.  139  of  the  Code  of  Criminal  Pro- 
cedure, as  a  majority  of  the  jurors  did  not  find  the  temporary  order  to  be  reasonable  and 
proper ;  and  he  therefore  struck  off  the'  case. 

Held  that  the  course  taken  by  the  Deputy  Magistrate  was  irregular,  and  ordered  that 
a  fresh  jury  be  summoned,  and  the  case  enquired  into  anew. 

This  case  was  referred  to  the  High  Court  under  s.  438  of  Aft  X.  of  1882. 

It  appeared  that  one  Joshein  Sheikh  had  closed  up  a  public  thoroughfare 
by  placing  a  fence  across  it;  and,  on  the  complaint  of  one  Uma  Churn  Mundle, 
the  Deputy  Magistrate  of  Howrah  issued  an  order  under  s.  133  of  the  Code  of 
Criminal  Procedure,  calling  upon  Joshein  Sheikh  to  remove  the  obstruction, 
or  to  appear  before  him  to  show  cause  why  the  order  should  not  be  set  aside. 

The  parties  appeared,  and  eventually  a  jury  consisting  of  five  persons  was 
appointed  under  s.  138  of  the  Code  of  Criminal  Procedure.  One  of  these  five 
jurors  appointed  did  not  a£t  on  the  jury,  and  of  the  remainder  two  were  in 
favour  of  the  Deputy  Magistrate's  order  being  maintained,  and  two  were  against 
it. 

The  Deputy  Magistrate  thereupon  passed  the  following  order :  "  Of  the 
five  jurors  appointed,  one  has  not  acted  at  all ;  two  report  in  favour  of  the  order; 
two  against  it.  As  a  majority  of  the  jurors  do  not  find  the  order  to  be  reasonable 
and  proper,  no  further  steps  can,  under  s.  139,  be  taken.  Case  struck  off."  The 


^  Criminal  Reference,  No.  185  of  1884,  made  by  W.  H.  Grimley,  Esq.^  Magistrate  of 
Howrah,  dated  "the  28th  November  1884,  against  the  order  of  Baboo  Bunkim  Chunder 
Chatterji,  Deputy  Magistrate  of  Howrah,  dated  the  14th  of  October  1884. 
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1884         District  Magistrate,  at  the  instance  of  the  complainant,  considered  that  this 

— order  was  illegal,  because  (i)  the  jury  were  not  legally  constituted;  inasmuch 

Uma  Churn  ^s  it  consisted  of  four  persons  only ;  and  (3)  because  the  proper  course  for  the 
MuNDLE      Deputy  Magistrate  to  have  taken  was  to  have  appointed  another  juror  in  the 
V,  place  of  the  one  who  did  not  ad.    The  Deputy  Magistrate,  on  being  called 

josHEiN      upon  for  his  explanation,  did  not  consider  it  necessary  to  oflFer  any  explanation 
Sheikh,      in  support  of  the  course  he  had  taken,  inasmuch  as  he  was  of  opinion  that  the 
11  Cal  84     case  could  be  revived  without  any  reference  to  the  High  Court;  and  he  further 
considered  that  ss.  438,  439  of  the  Code  of  Criminal  Procedure  did  not  apply 
to  a  case  in  which  there  was  no  sentence  to  be  revised. 
No  one  appeared  for  either  party  on  the  reference. 
The  order  of  the  Court  (Mitter  and  Norris,  JJ.)  was  as  follows  :— 
We  think  that  the  course  taken  by  the  Deputy  Magistrate  was  irregular. 
He  must  summon  a  fresh  jury,  and  commence  the  enquiry  afresh. 

Order  set  aside. 


1884. 


II  Cad.  85. 


CRIMINAL  REFERENCE. 

Before  Mr.  Justice  MitUr  and  Mr.  Justice  Norris. 

QUEEN-EMPRESS  v.  JACQUIET.i 

Verdict  in  accordance  with  charge — Verdict  disagreed  with  by  Judge — Reference 
under  s.  jo*j^  Act  X,  of  1882. 
The  Court  will  not  interfere  with  the  finding  of  a  jury,  unless  their  verdict  is  shown 
to  be  manifestly  erroneous. 

A  prisoner  was  charged  under  ss.  302  and  304  of  the  Penal  Code,  and  the  Judge  at  the 
trial  added  a  further  charge  under  s.  325.  The  Judge  in  his  charge  to  the  jury  directed 
them  that,  in  the  event  oftheir  finding  the  charges  under  ss.  302  and  304  unsustainable, 
they  might  find  the  prisoner  guilty  under  s.  325. 

The  jury  unanimously  acquitted  the  prisoner  under  the  charge  framed  under  s.  302, 
and  a  majority  of  them  acquitted  him  under  the  charge  framed  under  s.  304;  but  a  majority 
of  them  found  him  guilty  under  the  charge  framed  under  s.  325. 

The  Judge  disagreed  with  their  finding  as  regarded  the  charge  framed  under  s.  304, 
and  referred  the  case  to  the  High  Court  under  s.  307  of  the  Criminal  Procedure  Code. 

The  High  Court  refused  to  interfere  with  the  verdict,  on  the  ground  that  the  verdict 
could  not  be  said  to  be  manifestly  erroneous,  the  Judf  e  having  heard  the  evidence,  and 
having  expressed  his  opinion  to  the  jury  that  they  might  find  the  prisoner  guilty  under 
s.  325. 

One  Thomas  Jacquiet,  a  guard  in  the  service  of  the  East  Indian  Railway 
Company,  was  committed  to  the  Court  of  the  Sessions  Judge  of  Bardwan, 
charged  under  ss.  302,  304  of  the  Penal  Code  with  having  caused  the  death 
of  his  wife. 

The  Sessions  Judge  on  his  own  motion  added  a  further  charge  under 
s.  325  of  the  Penal  Code,  in  order  to  meet  the  somewhat  douhtful  testimony 
of  the  medical  officer  given  in  the  Court  helow  as  to  the  exact  cause  of  the 
death  of  the  prisoner's  wife. 

The  evidence  given  at  the  Sessions  Court  was  to  the  effect  that,  on  the 
2nd  October,  Jacquiet  was  taken  home  drunk  and  incapable  at  about  11  a.m., 

*  Criminal  Reference,  No.  23  of  1884,  made  by  S.  H,  C.  Taylor,  Esq,,  Sessions  Judge 
of  Burdwan,  dated  20th  November  1884. 
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and  that  at  that  time  Mrs.  Jacqaiet  was  lying  on  her  bed;  and  it  appeared  that 
the  prisoner  at  i  p.m.  sent  his  servant  with  his  children  out  of  the  house,  and  was ' 
then  left  alone  in  the  house  with  his  wife.  At  6  p.m.  the  prisoner  was  again 
seen,  and  was  then  said  to  have  been  able  to  stand,  and  talk.  Between  the 
hours  of  I  and  6  p.m.  Mrs.  Jacquiet  was  murdered.  The  medical  evidence 
was,  however,  a  little  uncertain  as  to  the  exact  cause  of  death  itself,  though  it 
clearly  showed  that  the  wife  had  been  brutally  treated. 

The  Sessions  Judge  charged  the  jury  as  follows  : — 

"  There  is  hardly  a  point  in  this  case  either  for  or  against  the  prisoner 
that  has  not  been  fully  discussed  before  you  by  counsel  on  both  sides ;  and  it 
has  been  clearly  shown  to  you  that  the  main  question  which  calls  for  your 
most  careful  consideration  is  whether  the  prisoner  intended  to  commit  any  of- 
fence, and,  if  so,  what  was  the  offence  he  intended  to  and  did  commit.  I  need 
hardly  say  that  there  cannot  be  a  shadow  of  a  doubt  that  the  prisoner  did  take 
the  life  of  his  wife,  for  it  would  be  simply  preposterous  to  hold  that  the  inju- 
ries which  Mrs.  Jacquiet  received  were  either  self-inflicted,  or  the  result  of  ac- 
cident. Some  person  must  have  caused  them,  and  as  the  prisoner  was  admit- 
tedly alone  with  his  wife  that  day,  none  but  he  could  have  killed  her.  I  may 
furthermore  observe  that  no  attempt  whatever  has  been  made  to  shift  the  aft 
on  to  any  one  else's  shoulders,  while  the  whole  argument  of  prisoner's  coun- 
sel has  been  directed  solely  to  endeavouring  to  bring  the  case  under  s.  325  of 
the  Penal  Code.  Looking  at  the  several  charges,  you  will  see  that  intention 
or  knowledge  forms  an  essential  element  therein.  If,  after  considering  all  the 
facts  disclosed,  you  are  of  opinion  that  the  prisoner  really  did  intend  to  take 
his  wife's  life  under  any  of  the  conditions  enumerated  under  s.  300  of  the  Penal 
Code,  you  must  find  him  guilty  of  a  most  atrocious  murder.  If,  however,  the 
circumstances  disclosed  lead  you  to  think  that  his  case  falls  short  of  murder, 
there  is  the  charge  under  s.  304  of  the  Penal  Code  against  the  prisoner;  and 
if  for  any  good  reason  you  hold  that  s.  304  of  the  Penal  Code  will  not  app\y 
to  his  case,  there  is  the  third  (and  alternative)  charge  under  s.  325,  under  which 
it  would  be  very  difficult  not  to  bring  his  case,  if  the  other  charges  fail.  You 
have  been  rightly  told  that  intoxication  cannot  be  pleaded  as  an  excuse  for  the 
commission  of  an  offence ;  but  where  intention  or  knowledge  are  facts  which 
bear  directly  upon  the  guilt  or  innocence  of  a  person  charged  with  so  serious 
an  offence  as  the  prisoner  is,  it  has  always  been  the  practice  of  our  Courts  to 
consider  such  plea  when  determining  such  question  of  knowledge  or  intention. 
And  here  it  seems  to  me  that  it  is  all  the  more  necessary  to  take  that  plea  into 
consideration,  inasmuch  as  we  are  left  considerably  in  the  dark  as  to  much  that 
took  place  from  the  hour  of  i  p.m.  to  the  time  Mrs.  Tacquiet's  dead  body  was 
seen  by  the  prisoner's  neighbours.  You  have  the  fact  that  the  prisoner  was 
helplessly  drunk  on  the  morning  of  the  day  the  deceased  lost  her  life,  and  ^Iso 
that  his  wife  was  tipsy.  You  have  been  told  that  there  was  a  bottle  of  brandy 
which,  though  nearly  full  in  the  morning,  was  found  nearly  empty  in  the  eve- 
ning.  None  but  these  two  persons  apparently  had  access  to  this  bottle,  and  it 
may  be  assumed,  I  think,  that  either  one  or  both  drank  of  its  contents  some 
time  during  the  day.  On  the  other  hand,  you  have  been  told  that  at  a  later 
hour  in  the  day  the  prisoner  had  sufficiently  recovered  to  know,  at  all  events, 
what  he  was  about;  and  I  think  it  would  be  hard  to  hold  that  after  i  p.m.  of 
that  day  the  prisoner  was  incapable  from  drink  of  knowing  what,  he  was  about. 
Up  to  this  stage  in  the  case  nothing  of  a  complicated  nature  presents  itself. 
From  this  point,  however,  we  have  difficulties  to  contend  with,  and  here,  too, 
your  best  consideration  to  all  the  surrounding  circumstances  must  be  giv^. 

I.  L.  R.i  Cal.  76* 
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There  are  two  points  especially  to  which  I  would  draw  your  attention,  as  it  ap- 
'  pears  to  me  that  a  correct  appreciation  thereof  will  go  far  to  help  you  to  a  right 
determination  on  the  question  of  intention  or  knowledge.    It  has  been  urged, 
in  the  first  place,  that  in  sending  his  servant  away  with  his  children  the  pri- 
soner must  have  premeditated  murder;  and,  secondly,  that,  in  changing  his 
clothes  and  concealing  them,  he  was  merely  carrying  out  a  preconceived  plot 
As  to  the  second  assertion  it  is  not  quite  correct,  for  the  prisoner  did  not 
conceal  his  blood-stained  clothes,  but  put  them  with  his  other  soiled  hnen  in 
the  dirty  clothes  basket,  and  he  did  not  change  his  clothes  till  he  went  to  the 
station  to  despatch  two  telegrams  to  his  relations  announcing  the  death  of  his 
wife.    This  he  did  publicly  when  his  neighbours  were  viewing  the  corpse,  and 
after  he  had  been  in  his  blood-stained  clothes  to  call  Mr.  Rome  to  see  his  wife. 
So  far,  then,  from  there  being  any  concealment,  the  man  acted  in  a  most  open 
and  public  manner.    Indeed,  if  you  look  to  his  whole  conduct,  it  savours  rather 
of  a  man  partially  stunned  by  the  consequences  of  his  own  desperate  acts,  than 
of  one  who  had  preconceived  a  deliberate  murder,  and  afterwards  tried  to 
conceal  the  fact.     If  you  agree  with  me  in  this,  will  you  be  prepared  to  hold 
that  the  sending  away  his  servant  with  his  two  children,  at  a  time  when  he  was 
evidently  still  under  the  influence  of  his  morning's  libations,  must  show  that 
he  had  planned  a  murder .?    I  confess  I  cannot  think  so.    You  must  consider 
whether  or  not  you  think  so.     But,  apart  from  all  this,  there  is  another  very 
important  circumstance  which  you  have  to  consider  in  connection  with  this 
question  of  intention.    You  have  heard  that  the  prisoner,  though  sometimes 
the  worse  for  liquor,  was  generally  a  well-conducted  inoffensive  man,  devoted 
to  his  wife,  and  against  whom  the  most  that  only  one  witness  could  say  was 
that  he  had  at  times  slapped  his  wife.    There  is  absolutely  not  an  iota  of  evi- 
dence to  show,  or  lead  to  the  inference,  that  anything  whatever  had  occurred 
between  husband  and  wife  on  the  day  the  latter  lost  her  life,  that  was  calculated 
to  make  the  prisoner  even  annoyed  or  displeased  with  his  wife.      Such  being 
the  case,  are  you  prepared  to  say  that  the  prisoner  intended  to  take  the  life  of 
his  wife  ?    If,  while  caring  for  his  wife,  and  having  no  cause  for  complaint 
against  her,  the  man  unprovoked  committed  a  deliberate  murder,  I  do  not  see 
how  one  could  avoid  looking  on  the  act  as  that  of  an  insane  person.    But  the 
prisoner  is  not  insane,  and  we  must  form  some  other  and  reasonable  opinion 
on  the  case.    In  so  doing,  however,  we  are  left  absolutely  to  conjecture.     For 
hours  during  the  day  in  question  husband  and  wife  were  alone — not  an  eye  to 
see,  not  an  ear  to  hear,  what  passed  between  them.  We  know  only  the  result — and 
if  you  agree  with  me  in  thinking  it  highly  improbable  that  murder  could  have 
been  contemplated  by  any  sane  person  under  the  circumstances,  we  are  for- 
ced to  the  conclusion  that  something  must  have  taken  place  between  the  two 
which  actuated  the  prisoner  to  the  deed — and  it  seems  to  me  that  there  is  no- 
thing more  probable  than  that  both  (being  probably  still  under  the  influence  of 
their  morning's  drinking)  had  words,  and  that  in  the  course  of  a  quarrel  the 
prisoner,  unable  to  control  himself,  made  what  must  have  been  a  savage  at- 
tack on  his  wife.    If  there  were  evidence  to  show  what  was  the  provocation,  if 
any  was  given,  it  could  be  without  much  difficulty  seen  whether  it  was  of  that 
grave  and  sudden  nature  as  would  under  the  law  reduce  the  offence  from  murder 
to  culpable  homicide  not  amounting  to  murder.  But  there  is  no  such  evidence, 
and  we  have  to  do  the  best  we  can  to  fill  up  the  gap.  Where  a  doubt  exists,  the 
prisoner  is  entitled  to  the  benefit  thereof ;  and  here  an  intention  to  commit  mur- 
der as  defined  under  s.  300  of  the  Penal  Code  seems  to  me  to  be  left  unproved. 
If  you  are  doubtful  on  the  point,  you  must  give  the  prisoner  the  benefit  of  such 
doubt.     As  to  the  charge  under  s.  304, 1  am  bound  to  tell  you  that  the  facts. 
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if  credited,  certainly  establish  that  charge,  for  the  prisoner  was  not  so  drunk 
that  he  did  not  know  what  he  was  about,  and  the  attack  was  so  savage,  and  the  " 
wounds  inflicted  so  severe,  that  he  must  have  known  what  the  consequences 
were  likely  to  be.  As  to  the  charge  under  s.  325,  I  need  hardly  tell  you  that 
it  is  a  very  minor  one,  and  was  added  in  order  to  meet  the  doubtful  testimony 
of  the  medical  oflficer  as  to  the  cause  of  death  when  he  was  deposing  in  the 
Court  below.  If  for  any  good  reasons  you  can  say  that  the  case  does  not  come 
under  either  s.  302  or  304,  and  you  hold  that  a  minor  offence  was  commit- 
ted, there  is  ample  evidence  to  show  that  grievous  hurt  was  voluntarily  caused. 
Your  best  attention  is  solicited  to  all  the  facts  disclosed  in  this  case." 

The  jury  unanimously  found  the  prisoner  not  guilty  under  the  charge 
framed  under  s.  302 ;  and  in  the  proportion  of  three  to  two  found  him  not  guilty 
under  the  charge  framed  under  s.  304 ;  but  in  the  proportion  of  three  to  two 
found  him  guilty  under  the  charge  framed  under  s.  325. 

The  Sessions  Judge,  however,  disagreed  with  the  verdict  of  the  jury  as  to 
their  finding  on  the  charge  under  s.  304  of  the  Penal  Code ;  and  as,  in  his 
opinion,  the  sentence  which  he  was  capable  of  passing  under  s.  325  was  wholly 
inadequate  to  the  offence  committed,  he  referred  the  case  to  the  High  Court 
for  orders  under  s.  307  of  the  Code  of  Criminal  Procedure. 

On  the  case  coming  up  before  the  High  Court — 

The  Officiating  Deputy  Legal  Remembrancer  (Mr.  Leith)  appeared  for  the 
Crown. 

Babu  Khetter  Mohun  Gangooli  for  the  prisoner. 

The  following  order  was  passed  by  the  Court  (Mitter  and  Norris,  JJ.)  : — ► 

NoRRis,  J. — ^This  case  has  been  referred  to  us  by  the  Sessions  Judge  of 
Burdwan  under  the  provisions  of  s.  307  of  the  Code  of  Criminal  Procedure. 
The  facts  are  briefly  these :  The  prisoner  was  committed  for  trial  under  ss. 
302  and  304  of  the  Penal  Code.  At  the  trial  the  Sessions  Judge  of  his  own 
motion  added  a  charge  under  s.  325  of  the  Penal  Code.  Evidence  was  ad- 
duced in  support  of  all  three  charges ;  and  at  the  close  of  the  case  for  the 
prosecution  and  the  speeches  for  the  prosecution  and  defence,  the  Judge  pro- 
ceeded to  charge  the  jury.  He  began  his  charge  by  telling  the  jury  that  the 
counsel  for  the  defence  had  endeavoured  to  bring  the  case  within  s.  325, 
in  other  words,  had  endeavoured  to  save  his  client's  life.  The  Judge  then 
goes  on  to  point  out  to  the  jury  what  evidence  there  is  in  favour  of  the 
charge  under  s.  302,  and  what  evidence  there  is  against  it.  Similarly  the 
Judge  points  out  what  evidence  there  is  for  and  against  the  charge  under 
s.  304.  Then  the  Judge  goes  on  to  say  :  **  As  to  the  charge  under  s.  325, 1 
need  hardly  tell  you  that  it  is  a  very  minor  one,  and  was  added  in  order  to 
meet  the  doubtful  testimony  of  the  medical  officer  as  to  the  cause  of  death 
when  he  was  deposing  in  the  Court  below.  If  for  any  good  reasons  you  can 
say  that  the  case  does  not  come  under  either  s.  302  or  s.  304,  and  you  hold 
that  a  minor  offence  was  committed,  there  is  ample  evidence  to  show  that 
grievous  hurt  was  voluntarily  caused."  Now,  if  the  Judge  in  the  Court  below 
was  of  opinion,  as  he  appears  to  be  according  to  his  letter  of  reference,  that 
this  case  resolved  itself  simply  into  the  question  whether  the  prisoner  was 
guilty  of  murder  or  of  culpable  homicide  not  amounting  to  murder,  instead  of 
directing  the  jury,  as  he  has  done,  that  they  might  convict  under  s.  325,  he 
should  have  struck  out  the  charge  under  this  section,  even  if  the  prisoner  had 
been  originally  charged  thereunder.  He  should  have  said :  "  Gentlemen, 
there  was  a  charge  under  s.  325, 1  have  taken  it  upon  myself  to  strike  out  that 
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charge,  as  the  crime  of  the  prisoner  cannot  possibly  be  brooght  under  that  sec- 
'tion."  Instead  of  doing  that,  the  learned  Judge  invites  the  jury,  if  they  fail 
to  find  a  verdict  either  under  s.  302  or  304,  to  return  a  verdict  under  s.  335. 
This  being  the  way  that  he  has  charged  the  jury,  it  is  unreasonable  for  the 
Judge  to  complain  of  the  verdict  that  the  jury  have  returned,  and  throw  vpon 
us  the  responsibility  of  dealing  with  the  case  under  s.  307  of  the  Code  of  Cri- 
mmal  Procedure.  We  decline  to  interfere  with  the  verdict  of  the  jury.  We 
convict  the  prisoner  of  the  offence  charged  under  s.  325,  and  sentence  him  to 
be  rigorously  imprisoned  for  seven  years. 

MiTTER,  J. — I  concur.  It  is  clear  upon  the  authority  of  decided  cases 
that  this  Court  will  not  interfere  unless  the  verdict  of  the  }ury  be  found  to  be 
manifestly  erroneous.  In  his  charge  to  the  jury  the  Sessions  Judge  directed 
that,  in  the  event  they  found  the  other  charges  unsustainable,  they  might  find 
the  accused  person  guilty  under  s.  325,  if  that  offence,  in  their  opinion,  has 
been  established  upon  the  evidence.  The  Sessions  Judge  heard  the  evidence, 
and  after  recording  it,  he  expressed  his  opinion  in  his  charge  to  the  jury  that 
they  might  upon  that  evidence  find  the  accused  person  guilty  under  s.  325. 
That  being  so,  I  am  not  prepared  to  say,  upon  the  bare  perusal  of  the  record- 
ed evidence,  that  the  verdict  of  the  jury  is  manifestly  erroneous. 

Verdict  affirmed. 


1884. 
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CRIMINAL  MOTION. 

Before  Mr.  Justice  Wilson  and  Mr.  Justice  Macpkerson, 

RAJNARAIN  KOONWAR  (Petitioner)  v.  LALA  TAMOLI  RAUT  (Oppo- 

SITE  PaRTY).^ 

Joinder  of  charges^-^ummons  and  WarranUcases-^Criminal  Procedure  Code, 

ss.  24'j  and  2$$, 

In  the  investigation  of  a  complaint,  which  forms  the  subject  of  two  distinct  charges 
arising  out  of  the  same  transaction,  one  of  which  is  a  summons,  and  the  other  a  warrant- 
case,  the  procedure  should  be  that  prescribed  for  warrant-cases. 

This  case  arose  out  of  a  dispute  in  regard  to  a  certain  field.  It  was  al- 
leged that,  in  the  course  of  the  dispute,  one  Lala  Tamoli  had  been  severely 
assaulted,  and  his  crops  taken  away.  The  charge  laid  was  one  of  theft,  as  well 
as  of  voluntarily  causing  hurt.  The  Deputy  Magistrate,  seeing  that  the  com- 
plainant (Lala  Tamoli)  did  not  appear  on  the  day  fijced  for  the  trial,  passed  an 
order  under  s.  247  of  the  Criminal  Procedure  Code,  the  effect  of  which  was 
to  acquit  the  accused.  An  appeal,  it  would  seem,  was  preferred  to  the  District 
Magistrate,  who,  after  expressing  his  dissatisfaction  with  the  mode  in  which 
the  matter  had  been  disposed  of,  ordered  a  new  trial  by  another  Deputy  Ma- 
gistrate. The  accused,  thereupon,  applied,  under  the  revisional  sections  of  the 
Code,  to  the  High  Court,  where,  among  other  things,  it  was  contended  that  the 
District  Magistrate  had  no  power  to  order  a  new  trial  in  a  case  wherein  an 
order  of  acquittal  had  already  been  passed. 

Baboo  Gopi  Nath  Chatterjee  for  the  petitioner. 

Baboo  Amarendra  Nath  Chatterjee  for  the  opposite  party. 

The  judgment  of  the  Court  (Wilson  and  Macphkrson,  JJ.)  was  delivered 

by 

»  Criminal  Revision,  No.  366  of  1884,  against  the  order  of  J.  C.  Price,  Esq.,  Officiat- 
ing Magistrate  of  Durbhangah,  dated  the  17th  October  1884,  setting  aside  the  order  of 
Baboo  Gowhar  AH,  Deputy  Magistrate  of  Durbhangah,  dated  the  30th  June  1884. 
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WiLSOir,  J. — In  this  case  two  charges  were  made  s^inst  the  accased        isai. 
persons  arising  out  of  exactly  the  same  state  of  facts  and  under  the  same  cir» 
cumstances.    The  one  was  a  charge  of  voluntarily  causing  hurt,  which  would    'jAJnarain 
be  a  summons-case ;  and  the  other  a  charge  of  theft,  which  would  be  a  war*     Koonwar 
rant-case.    But  inasmuch  as  the  two  charges  were  based  upon  exactly  the  $ame         ^' 
evidence  and  the  same  circumstances,  and  no  order  was  made  for  a  separate  ^^^^  Ta¥Oli 
trial,  it  is  plain  that  the  mode  of  trial  under  which  the  Deputy  Magistrate  ought       Ravt, 
to  have  proceeded  was  that  applicable  to  the  greater  of  the  two  charges,  that    u  Cal.  s|i. ' 
is,  the  case  ought  to  have  been  tried  as  a  warrant-case.     But  what  happened 
was  this :  The  complainant  being  absent  on  a  day  to  which  the  hearing  of  the 
case  was  adjourned,  the  Deputy  Magistrate  made  an  order,  purporting  to  be  an 
order  under  s.  247.     An  order  under  this  section  is,  of  course,  an  order  of  ac- 
quittal.   What  he  ought  to  have  done  was  to  have  made  the  order  under  s.  253, 
not  for  acquittal,  but  for  discharge.    Now,  one  or  other  of  two  things  must  be 
the  case.    Either  the  Deputy  Magistrate  intended  to  take  the  proper  procedure, 
and  make  an  order  under  s.  253,  although  he  mentioned  s.  247.    If  that  be  so, 
then,  perhaps,  the  order  ought  to  be  treated  as  one  under  s.  253  ;  but  in  this 
case  the  order  of  the  District  Magistrate  would  be  clearly  right ;  or,  on  the  other 
hand,  the  Deputy  Magistrate  did  not  intend  to  act  under  s.  253,  but  to  proceed, 
as  he  says,  under  s.  247,  and  in  that  case  he  made  an  order  which  was  clearly 
Illegal.     It  may  be  that  the  District  Magistrate  had  no  authority  to  set  aside 
that  illegal  order,  but  we  have  that  authority ;  and  the  matter  having  been  brought 
before  us,  we  think  it  would  be  right  to  make  the  order  which  we  have  power 
to  make,  although,  perhaps,  the  District  Magistrate  had  not.    That  being  so, 
it  would  be  an  idle  form  to  interfere  with  the  order  made  by  the  District  Ma- 
gistrate. 

Re-trial  allowed. 

APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Mitter  and  Mr,  Justice  Narris, 

BEHARI  MAHTON  (Appellant)  v.  QUEEN-EMPRESS  (Rbspondknt).i         1884. 

ChargC'^AccHsed  entitled  to  know  exact  nature  of  charge  made  against  him^^Cri'-  ' 

minal  Procedure  Code  (Act  X,  of  18S2J,  5,  ^a/.  11  Cal.  106. 

An  accused  is  entitled  to  know  with  certainty  and  accuracy  the  exact  nature  of  the 
charge  brought  against  him,  and  unless  he  has  this  knowledge,  he  must  be  seriously  pre- 
judiced in  his  defence.  This  is  true  in  all  cases,  but  it  is  more  especially  true  in  cases 
where  it  is  sought  to  implicate  him  for  acts  not  committed  by  himself,  but  by  others  with 
whom  he  was  in  company. 

In  this  case,  the  accused  Behari  Mahton  was  committed  to  the  Sessions 
Court  at  Patna  charged  as  follows : — 

"  (i.)  That  he,  on  or  about  the  14th  day  of  January  1884,  being  a  member 
of  an  unlawful  assembly,  and  using  violence  in  pursuance  of  its  common  ob- 
ject, committed  the  offence  of  rioting,  and  thereby  committed  an  offence  punish- 
able under  s.  147  of  the  Penal  Code." 

"  (2.)  That,  in  pursuance  of  the  common  object  of  the  unlawful  assembly 
of  which  he  was  a  member,  certain  other  members  of  the  assembly  committed 
the  offence  of  murder  of  Bhagut  Goala,  and  that  he  was  therefore,  under  s.  149 
of  the  Penal  Code,  guilty  of  that  offence." 

>  Criminal  Appeal,  No.  660  of  1884,  against  the  order  and  sentence  o£  T.  D.  Beigkton, 
Esq.,  Sessions  Judge  of  Patna,  dated  the  loth  of  July  1884. 
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Bbhari 
Mahton 

V. 

Queen- 
Empress, 
It  Cal.  106. 


The  Sessions  Judge  added  to  the  last  charge  the  words  "and  thereby  com- 
■  mitted  an  offence  punishable  under  ss.  302,  149  of  the  Indian  Penal  Code,  and 
within  the  cognizance  of  the  Court  of  Session;"  he  also  further  added  two 
other  charges,  viz^ — 

"  (3.)  That  you,  Behari  Mahton,  on  or  about  the  14th  January  1884,  at 
Kurhara,  in  pursuance  of  the  common  object  of  the  unlawful  assembly  of  which 
you  were  a  member — such  common  object  being  to  resist  the  theft  of  crops  by 
violence — certain  other  members  of  the  said  assembly  (names  unknown)  com- 
mitted the  offence  of  culpable  homicide  of  Bhagut  Goala,  an  offence  which  you 
knew  likely  to  be  committed  in  pursuance  of  the  common  object ;  and  you  are, 
therefore,  under  s.  149  of  the  Indian  Penal  Code,  guilty  of  the  aforesaid  offence, 
and  thereby  committed  an  offence  punishable  under  ss.  304,  149  of  the  Indian 
Penal  Code,  and  within  the  cognizance  of  this  Court." 

"(4.)  That  you,  Behari  Mahton,  on  or  about  the  14th  January  1884,  at 
Kurhara,  in  pursuance  of  the  common  object  of  the  unlawful  assembly,  of  which 
you  were  a  member— such  common  object  being  to  resist  the  theft  of  crops  by 
violence — certain  other  members  of  the  said  assembly  (names  unknown)  com- 
mitted the  offence  of  grievous  hurt,  which  you  knew  likely  to  be  committed  in 
pursuance  of  the  common  object;  and  you  are,  therefore,  under  s.  325  of  the 
Indian  Penal  Code,  guilty  of  the  aforesaid  offence,  and  thereby  committed  an 
offence,  punishable  under  ss.  325  and  149  of  the  Indian  Penal  Code,  within 
the  cognizance  of  this  Court. " 

The  Judge,  in  charging  the  jury,  omitted  to  direct  the  jury  to  consider 
what,  if  any,  was  the  common  object  of  the  assembly  before  the  assault  was  com- 
mitted ;  he  further  omitted  to  point  out  that,  if  the  assault  was  committed  in  the 
absence  of  the  accused,  they  ought  to  be  satisfied  that  it  was  committed  in  pur- 
suance of  a  common  object,  which  would  make  the  assembly  unlawful  within 
the  meaning  of  s.  149  of  the  Penal  Code. 

,  The  jury  acquitted  Behari  of  the  offences  under  the  first  and  third  charges, 
but  found  him  guilty  under  the  last  (having  returned  no  verdict  under  the  second 
charge). 

The  prisoner  was  sentenced  to  18  months'  rigorous  imprisonment. 

The  prisoner  appealed  to  the  High  Court. 

No  one  appeared  at  the  hearing. 

The  judgment  of  the  Court  (Mitter  and  Norris,  JJ.),  after  setting  out 
the  two  first  charges  in  extenso,  ran  as  follows : — 

We  are  of  opinion  that  the  two  first  charges  are  not  sufficiently  explicit, 
and  that  they  should  have  contained  such  particulars  of  the  manner  in  which 
the  alleged  offence  was  committed  as  would  have  been  sufficient  to  give  the 
accused  notice  of  the  matter  with  which  he  was  charged. 

The  foundation  of  both  charges  lay  in  the  fact  that  the  accused  was  al- 
leged to  have  been  a  member  of  an  unlawful  assembly.  An  '^  unlawful  assem- 
bly "  is  defined  by  s.  141  of  the  Indian  Penal  Code,  and  the  alleged  common 
object  of  the  assembly  ought  to  have  been  set  out  in  the  charges.  An  accused 
person  is  entitled  to  know  with  certainty  and  accuracy  the  exact  nature  of  the 
charge  brought  against  him.  Unless  he  has  this  knowledge,  he  must  be  seri- 
ously prejudiced  in  his  defence.  This  is  true  in  all  cases,  but  it  is  more  espe- 
cially true  in  cases  where  it  is  sought  to  implicate  an  accused  person  for  acts 
not  committed  by  himself,  but  by  others  with  whom  he  was  in  company. 
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The  Sessions  Judge  appears  to  have  recognised  the  insuflficiency  of  these 
charges,  for  he  framed  the  new  charges  (Nos.  3  and  4)  [here  followed  in  ex-  ■ 
tenso  charges  3  and  4  as  set  out  above]. 

The  jury  unanimously  acquitted  the  accused  on  the  first  charge,  and  on 
the  first  amended  charge  (i  and  3).  As  far  as  we  can  gather  from  the  record, 
which  is  almost  illegible,  and  which  we  have  almost  been  constrained  to  return 
to  be  fair  copied,  they  have  returned  no  verdict  on  the  second  charge ;  nor  does 
the  Sessions  Judge  appear  to  have  directed  their  attention  to  that  charge  in  his 
summing  up.  We  are,  however,  satisfied  that,  even  if  the  second  charge  had 
been  properly  framed,  there  was  no  evidence  upon  which  the  accused  could 
have  been  convicted  of  murder.  The  jury,  however,  convicted  the  accused  on 
the  second  amended  charge  (charge  No.  4). 

We  have  now  to  consider  whether,  looking  at  the  form  of  the  charge,  and 
considering  the  Judge's  summing  up,  the  conviction  can  be  supported,  for  we 
can  only  set  it  aside  upon  some  error  in  law. 

We  are  of  opinion  that  the  charge  as  framed  discloses  no  offence. 

The  common  object  of  the  unlawful  assembly,  as  laid  in  the  charge,  was 
"  to  resist  the  theft  of  crops  by  violence."  There  is  no  punctuation  in  the  charge 
as  set  out  in  the  record,  but  we  imagine  that  what  was  meant  to  be  charged  as 
the  common  object  was  "  the  resisting,  by  violence,  the  theft  of  crops. " 

Now,  it  is  clear  that,  under  s.  96  of  the  Indian  Penal  Code,  the  accused 
was  justified  in  using  violence  for  the  protection  of  his  own  crops,  or  those  of 
any  other  persons,  provided  that,  in  the  exercise  of  such  right*  he  did  not  in- 
flict more  harm  than  it  was  necessary  to  inflict  for  the  purpose  of  such  protec- 
tion. 

The  charge  to  have  disclosed  an  offence  should  have  alleged  the  common 
object  to  have  been  "  to  unlawfully  resist  by  violence  the  theft  of  crops,"  or,  still 
better,  "  to  defend  certain  immoveable  property,  to  wit,  growing  crops,  against 
the  offence  of  theft,  and,  in  such  defence,  to  inflid  more  harm  than  was  neces- 
sary for  the  purpose  of  such  defence." 

The  case  for  the  prosecution  was  that  unnecessary  violence  had  been 
used  by  members  of  the  assembly  other  than  the  accused,  for  which  he  became 
responsible  by  virtue  of  s.  149  of  the  Indian  Penal  Code  ;  this  should  have  been 
distinaiy  alleged.  We  have  carefully  perused  the  Judge's  summing  up,  and 
it  appears  to  us  to  be  deficient  in  this  resped,  in  that  he  has  not  direded  the 
jury  to  consider  what,  if  any,  was  the  common  objed  of  the  assembly  before 
the  assault  was  committed  ;  nor  has  he  told  them  that,  if  the  assault  was  com- 
mitted in  the  absence  of  the  accused,  they  must  be  satisfied  that  it  was  com- 
mitted in  pursuance  of  a  common  objed  which  would  make  the  assembly  "  un- 
lawful" within  the  meaning  of  s.  149  of  the  Indian  Penal  Code.  We  are, 
therefore,  constrained  to  set  aside  the  convidion.  Under  the  circumstances, 
we  think  no  good  result  would  follow  from  our  direding  a  new  trial,  and  we  ac- 
cordingly dired  that  the  accused  be  discharged  from  custody. 

Appeal  allowed. 


1884. 


Bbhari 

Mahton 

Queen- 
Empress, 
11  Cal.  106. 
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APPELLATE  CRIMINAL. 

Before  Mr,  yusiice  Mitter  and  Mr.  Justice  Norris. 

1885.  INA  SHEIKH  (Appellant)  v.  QUEEN-EMPRESS  {Rbspondknt).i 

'  Penal  Code  (A^  XLV,  of  i860)  ^  s.  411 — Receiver  of  stolen  property — Presumptions 

II  Cftl.  i<5o.  as  to  possession  of  property  after  theft — Possession  of  stolen  property, 

A  common  brass  drinking  cup  was  stolen  in  October  1883,  and  was  discovered  in  the 
possession  of  the  accused  in  September  1884 ;  held,  in  a  case  in  which  the  accused  was 
tried  for  receiving  stolen  property,  that  his  possession  of  the  stolen  property,  coupled  with 
the  fad  that  he  had  failed  to  give  an  account  as  to  how  he  became  possessed  of  the  pro- 
perty, would,  under  ordinary  circumstances,  raise  a  probable  presumption  of  his  guilt,  but 
where,  as  in  this  case,  such  possession  was  not  a  recent  possession,  but  one  eleven  months 
subsequent  to  the  aft  of  then,  the  presumption  against  him  was  so  slight  that,  taken  by 
itself,  he  ought  not  to  be  called  upon  to  explain  how  his  possession  was  acquired. 

The  question  of  what  is  or  is  not  a  recent  possession  of  stolen  property  b  to  be  con- 
sidered with  reference  to  the  nature  of  the  article  stolen. 

Rex  V.  Adam,"^  Rex  v.  Cooper,^  Rex  v.  Partridge*  followed. 

One  Ina  Sheikh  was  charged  before  the  Sessions  Jadge  of  Mymenslngh 
under  s.  457  of  the  Penal  Code  with  house-breaking  by  night  in  order  to  cono- 
mit  theft. 

It  appeared  that  the  house  of  the  complainant  was  broken  into  on  the 
night  of  the  loth  Odober  1883,  when  a  brass  drinking  cup  was  stolen  there- 
from. There  was  nothing  proved  at  the  trial  to  conned  the  prisoner  with  the 
offence  of  house-breaking ;  but  the  complainant  and  one  Guru  Chum,  the  in- 
vestigating police-officer,  both  gave  evidence  to  the  effed  that  the  prisoner,  at 
the  time  of  the  investigation  into  the  case,  held  in  September  1884,  produced 
the  drinking  cup  from  some  jungle  near  his  house.  The  cup  was  identified 
as  the  property  of  the  complainant.  The  prisoner  called  no  evidence  save  as 
to  charader,  but  made  a  statement  in  which  he  said  that  the  cup  was  his  own 
property,  denying  that  it  had  been  secreted  in  the  jungle,  and  said  that  the 
police  had  found  his  little  boy  playing  with  the  cup  in  the  jungle,  and  had 
taken  it  from  him  and  put  forward  the  charge. 

The  assessors  considered  that  the  prisoner  should  be  convided  under  s.  41 1 
of  the  Penal  Code,  observing  that  he  had  not  been  able  to  give  any  proof  of  his 
assertion  that  the  property  was  his. 

The  Judge  closed  his  judgment  with  the  following  words  : — 

''  This  is  one  of  three  cases  in  which  the  prisoner  has  been  convided  in 
the  present  Session,  he  wocdd  therefore  appear  to  be  an  habitual  offender. 
The  convidion  is  had  under  s.  411  of  the  Penal  Code,  which  seems  more 
appropriate  than  s.  457,  as  there  is  nothing  to  connect  the  prisoner  directly  widi 
the  adual  house-breaking,  and  nearly  a  year  has  elapsed  between  the  theft  and 
the  finding  of  the  property  in  his  possession." 

"  The  Court,  concurring  with  the  assessors,  finds  that  Ina  Sheikh  is  guilty 
under  s.  411  of  the  Penal  Code  of  the  offence  of  dishonestly  receiving  stolen 
property,  knowing  or  having  reason  to  believe  the  same  to  be  stolen  property, 
and  direds  that  Ina  Sheikh  be  rigorously  imprisoned  for  two  years." 

»  Criminal  Appeal,  No.  667  of  1884,  against  the  order  of  sentence  made  by  J,  F. 
Stevens,  Esq,,  Sessions  Judge  ot  Mjrmensini^,  dated  the  7th  of  November  1864. 
»  3  C.  &  P.  600. 
»  3  C.  &  R.  318. 
*  7  C.  &  P.  SSI- 
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The  prisoner  appealed  to  the  High  Court.  1885. 


No  one  appeared  for  either  party.  Ina  Srbikh 

Judgment  of  the  Court  (Mitter  and  Norris,  JJ.)  was  as  follows  : —  9. 

In  this  case  the  prisoner  has  been  convicted  under  s.  411  of  the  Indian      Qvstt^- 
Penal  Code  of  dishonestly  receiving  a  brass  drinking  cup.  EutmstBi, 

The  evidence  upon  the  record  clearly  establishes  that  the  complainant's    "  ^*  *^* 
house  was  broken  into  in  October  1883,  and  the  cup,  which  is  abundantly 
identified  as  the  complainant's  property,  stolen  therefrom. 

^  There  is  no  evidence  to  connect  the  prisoner  with  the  actual  house-break- 
ing ;  and  the  question  we  have  to  consider  is  whether  there  is  sufficient  evi- 
dence to  warrant  a  conviction  under  s.  411  of  the  Indian  Penal  Code. 

The  cup  was  stolen  in  October  1883,  and  was  not  discovered  until  the  , 

4th  September  1884,  when,  as  the  prosecution  allege,  it  was  produced  by  the 
prisoner  to  the  police  from  under  a  rangi  tree  in  the  jungle.  At  the  trial  the 
prisoner  denied  that  the  cup  was  secreted  in  the  jungle.  He  alleged  that  his 
little  boy  was  playing  with  it  in  the  jungle ;  that  the  police  picked  it  up,  and 
falsely  stated  that  it  was  secreted.  The  prisoner  also  alleged  that  the  cup  was 
his  own  property. 

It  would  appear  from  the  opinion  of  the  assessors  that  it  was  because  the 
prisoner  failed  to  substantiate  his  assertion  that  the  cup  was  his  own  property 
that  they  convicted  him ;  their  opinion  as  recorded  is  as  follows  :  "  Both  as- 
sessors consider  that  the  accused  should  be  convicted  under  s.  4 1 1  >  Indian  Penal 
Code,  observing  that  he  has  not  been  able  to  give  any  proof  that  the  property 
is  his." 

We  are  of  opinion  that,  independently  of  the  evidence  as  to  the  alleged 
concealment  of  the  cup,  to  which  we  shall  refer  presently,  there  was  no  such 
case  made  out  against  the  prisoner  as  to  call  upon  him  to  account  for  its  pos- 
session. 

No  doubt,  the  possession  of  stolen  property  immediately  after  it  has  been 
stolen  affords  a  strong  presumption  that  the  person  in  whose  possession  it  is 
is  either  the  actual  thief,  or  a  receiver  with  a  guilty  knowledge ;  and  this  pre- 
sumption is,  of  course,  strengthened,  if  the  person  in  whose  possession  the 
stolen  property  is  fails  to  give  a  satisfactory  account  of  the  manner  in  which 
he  acquired  such  possession,  or  gives  a  false  account,  or  gives  accounts  which 
are  contradictory,  or  if  the  property  is  secreted.  But  the  possession  of  stolen 
property,  even  if  accompanied  by  a  failure  to  give  an  account  as  to  how  such 
possession  was  acquired,  or  by  a  false  account,  or  by  accounts  which  are  con- 
tradictory, or  by  a  concealment  of  the  property,  would  raise,  not  a  violent  or 
sbong  presumption,  but  a  probable  presumption  merely. 

But  this  is  not  a  case  of  very  recent  possession,  or  of  possession  some  time 
afterwards,  but  of  possession  1 1  months  aiter  the  theft,  and  such  possession,  by 
itself,  affords  but  a  slight  presumption  against  the  accused,  so  slight  that,  tak^n 
by  itself,  he  ought  not  to  have  been  called  upon  to  explain  how  his  possession 
was  acquired. 

In  the  case  of  Rex.  v. 1  Bayley,  J.,  said :    "  The  rale  of  law  is 

Aat,  if  stolen  property  be  found  recently  after  its  loss  in  the  possession  of  a  per- 
son, he  must  give  an  account  of  the  manner  in  which  he  became  posses^d  of 
it,  otherwise  the  presumption  attaches  that  he  is  the  thief ;  but  I  think  that, 

»  2  C.  &  P.  4S9« 

L  L.  R.,  Cal.  77* 
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1885.       after  so  long  a  period  as  16  months  has  elapsed,  it  would  not  be  reasonable  to 
call  upon  a  prisoner  to  account  for  the  manner  in  which  property  supposed  to 


INA  Sheikh  j^^  stolen  came  into  his  possession/' 


.«. 


In  Rex,  V.  Adams^  Parke,  J.,  observed  that  possession  of  stolen  property 

yuBBN-      ti^j-ee  months  after  it  was  lost  was  not  such  recent  possession  as  to  put  the 

EMPRBsSy     prisoner  upon  shewing  how  he  came  by  it,  unless  there  was  evidence  of  some- 

.11  Cal.  160.    tiling  more  than  the  mere  fact  of  the  property, being  in  his  possession  at  that 

distance  of  time  after  the  loss  of  it. 

In  Reg,  V.  Cooper^  Maule,  J.,  said  :  **  Where  a  man  is  found  in  posses- 
sion of  a  horse  six  or  seven  months  after  it  is  lost»  and  there  is  no  other  evi- 
dence against  him  but  that  possession,  he  ought  not  to  be  called  to  account 
for  it." 

In  Rex,  V.  Partridg^  Patteson,  J.,  pointed  out  that  the  question  of  what 
is  or  is  not  such  a  recent  possession  of  stolen  property  as  to  require  the  person 
in  whose  possession  it  is  to  give  an  account  of  how  such  possession  was  ac- 
quired, was  to  be  considered  with  reference  to  the  nature  of  the  articles  stolen, 
adding,  *'  if  they  are  such  as  to  pass  from  hand  to  hand  readily,  two  months 
would  be  a  long  time." 

The  stolen  article  in  this  case  was  not  of  an  unique  or  unusual  character, 
but  such  as  is  possessed  in  every  native  household,  and  would  pass  readily 
from  hand  to  hand. 

Upon  the  authority  of  these  cases,  we  are  of  opinion  that  the  mere  fact  of 
the  prisoner's  possession  of  the  cup  1 1  months  after  it  was  stolen  was  not  such 
a  recent  possession  as  to  put  him  to  proof  of  how  such  possession  was  acquired. 

But,  no  doubt,  there  was  other  evidence  besides  that  of  possession  to  be 
considered,  and  if  we  felt  that  we  could  credit  the  evidence  of  the  concealment 
of  the  cup,  we  should  hesitate  to  interfere  with  this  conviction ;  but  we  are  not 
prepared  to  accept  this  evidence,  and  consequently  we  set  aside  the  conviction. 

Conviction  set  aside. 


CRIMINAL  REFERENCE. 
Before  Mr,  Justice  Field  and  Mr,  Justice  Beverley, 
,gg  RAMANUND  MAHTON  (Complainant)  v,  KOYLASH  MAHTON 

Mar! 3.         '  (Accused).^ 

— —  District  Magistrate's  Office — Deputy  Magistrate  placed  m  charge  of  current  duties 
II  Cal.  336.  of  District  Magistrate^ s  Office — jurisdiction — Criminal  Procedure  Code  (Act 

X,  of  1882) f  s.4jy — Penal  Code  (Act  XLV,  of  i860) ^  ss,  jypf  41^ — Summary 
trial — Splitting  of  charges  for  purpose  of  jurisdiction, 

A  Deputy  Magistrate,  placed  in  charge  of  the  current  duties  of  the  District  Magis- 
trate's Office,  is  not  thereby  vested  with  jurisdiction  under  s.  437  of  the  Code  of  Criminal 
Procedure. 

Where  an  accused  is  charged  with  offences,  one  of  which  is  triable  summarily,  and 
the  other  not  so  triable,  it  is  not  open  to  a  Magistrate  to  discard  the  latter  charge,  and  to 
proceed  to  try  the  case  summarily. 

>  3  C.  &  R.  318. 
2  3  C.  &  P.  600. 
»  3  C.  &  P.  551. 

.  *  Criminal  Reference,  No.  29  of  1885,  made  under  s.  438,  by  N.  W,  Gordon,  Esq., 
Sessions  Judge  of  Sarun,  dated  the  nth  of  February  1885. 
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One  Ramanurtd  Mahton  preferred  to  the  Magistrate  of  Saran  a  complaint 
against  one  Koylash  Mahton  under  ss.  370  and  417  of  the  Penal  Code.  The  ' 
Magistrate  referred  the  case  to  a  Bench  of  Magistrates.  The  Bench  recorded 
the  complainant's  evidence,  and  referred  the  case  to  the  police  for  enquiry  and 
report.  On  the  receipt  of  the  police-report,  the  President  of  the  Bench  passed 
the  following  order  (presumably  under  s.  203  of  the  Criminal  Procedure  Code) :  ' 
"  There  is  neither  theft  nor  cheating.  I  refer  the  plaintiff  to  the  Civil  Court  for 
enforcing  payment  of  the  consideration-money.    Case  struck  off." 

The  complainant  then  applied  for  a  re-hearing  of  his  case ;  and  the  Pre- 
sident of  the  Bench  of  Magistrates  (who  was  then  in  charge  of  the  District 
Magistrate's  office),  in  his  capacity  of  Deputy  Magistrate  in  charge  of  the  District 
Magistrate's  office,  ordered  the  case  to  be  restored  to  the  file. 

The  Bench  (the  Deputy  Magistrate  presiding)  thereupon  tried  the  case 
summarily  under  s.  379  of  the  Penal  Code,  and  convicted  the  accused,  sen- 
tencing him  to  a  fine  of  Rs.  50,  or,  in  default,  to  one  month's  rigorous  imprison- 
ment 

The  prisoner  moved  the  Sessions  Judge  to  refer  the  case  to  the  High  Court 
on  the  following  grounds :  (i)  that  the  Deputy  Magistrate  had  no  jurisdiction  to 
order  the  re-hearing  of  a  complaint  which  he  had  already  dismissed  under  s, 
203  of  the  Criminal  Procedure  Code ;  the  mere  fact  of  his  being  in  charge  of 
the  District  Magistrate's  office  not  giving  him  any  power  to  pass  such  an  order ; 
and  (2)  that  the  District  Magistrate  having  referred  the  case  to  the  Bench  for 
disposal  under  ss.  379  and  417  of  the  Penal  Code,  it  was  not  open  to  the  Bench, 
in  order  to  give  itself  summary  jurisdiction,  to  reject  one  part  of  the  complaint 
tinder  s.  417,  which  was  not  triable  summarily,  and  to  accept  the  other  part  of 
the  complaint  under  s.  379,  which  was  triable  summarily. 

The  Sessions  Judge,  being  of  opinion  that,  on  the  grounds  above  set  out, 
the  proceedings  of  the  Bench  of  Magistrates  should  be  set  aside,  referred  the 
case  to  the  High  Court. 

No  one  appeared  for  either  party  on  the  reference. 

The  order  of  the  Court  (Field  and  Beverley,  JJ.)  was  as  follows : — 

For  the  reasons  set  out  by  the  Sessions  Judge,  we  reverse  the  conviction 
of  Koylash  Mahton,  and  direct  that  the  fine,  if  realized,  be  refunded. 

A  Deputy  Magistrate,  placed  in  charge  of  the  current  duties  of  the  Dis- 
trict Magistrate's  office,  is  not  thereby  vested  with  jurisdiction  under  s.  437  of 
the  Code  of  Criminal  Procedure. 

Conviction  set  aside. 


1885. 


Ramanund 

Mahton 
v. 

Koylash 
■  Mahton, 
II  Cal.  236. 


CRIMINAL  REFERENCE. 
Be/ore  Mr,  Justice  Tottenham  and  Mr.  Justice  Ghose. 

QUEEN-EMPRESS  v.  JUGGERNATH  (Accused).^  1885. 

Feb*  24, 
Stamp  Act  (L  of  iSygJ,  s,  j,  cl.  ly,  and  art.  ^2,  Sch.  I. — Receipt — Acknowledgment.  «._«^._i 

An  entry  made  by  a  creditor  in  the  khatta-book  of  the  debtor,  and  signed  by  him  for    il  Cal.  267. 
the  payment  of  a  sum  of  money  in  discharge  of  a  debt,  is  a  *'  receipt  "  within  the  meaning 
of  s.  3,  cl.  17,  of  the  Stamp  Act,  and  as  such  must  be  stamped  under  art.  52,  Sch.  I.  S. 
that  Act 


>  Criminal  Reference,  No.  1  of  1885,  by  B.  L.  Gupta,  Esq.,  Presidency  Magistrate, 
Calcutta,  dated  the  8th  of  January  1885. 
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1885.  This  was  a  referei^ce  from  the  Presidency  Magistrate  of  Calcutta  under  s . 

—  432  of  the  Criminal  Procedure  Code,  and  the  question  referred  was  as  to  whe- 

^U9BN-      ^gj  2LTi  entry  in  a  khatta-book,  proved  to  have  been  signed  by  the  accused,  was 

P^?K9SS     ^  receipt  within  the  meaning  of  cl.  17,  s.  3  of  the  Stamp  Act  (Act  I.  of  1879), 

T?         and  as  such  required  a  one-anna  stamp  under  art.  53,  Sch.  I.  of  that  Act. 

'^?  rl^^^"'         The  Magistrate,  in  his  letter  referring  the  case,  stated  as  follows  : — 

"  Independent  evidence  has  been  given  to  show  that  the  amount  paid  was 
in  satisfaction  of  a  debt,  and  the  entry  also  refers  expressly  to  the  transaction 
out  oi  which  the  debt  arose.  The  amount  in  ^gures,  and  the  name  c^  the  ac- 
cused, are  shown  to  have  been  written  by  the  accused  at  the  time  he  received 
the  payment ;  and  it  is  admitted  that  no  separate  receipt  of  any  sort  was  taken 
from  the  accused,  or  from  the  firm  on  whose  behalf  he  received  the  mone7. 

I  have  seen  the  rulings  in  the  casea  of  Brojender  Coomar  v.  Bromomqye 
Chowdhrani^  and  Binja  Ram  v.  Rajmohun  Rqy,^  but  no  general  principle  is 
deducible  therefrom;  and  the  decision  in  each  case  must  depend  on  the  nature 
of  the  particular  entry,  and  of  the  evidence  adduced." 

The  prosecution  was  one  of  several  of  a  like  nature  instituted  by  the  Collec- 
tor of  Calcutta  to  test  the  question  as  to  whether  such  entries  did  not  require  to 
be  stamped. 

The  entry  was  contained  in  the  debtor's  books,  and  was  as  follows : — 

No.  99. 

Year  1291. 

Date  7th  Assar. 

Debit  side, 

Rs.  A.  P. 

Debited  to  Sebaram  Megraj ...  ...               ...                ...  ...  405  4  o 

Through    Juggernath,    on    account  of    13th  Bysack,  Government  note 

P/4S-23466,  I  piece  ...               ...                ...  ...  500  o  o 

Deduct,  returnefl     ...            ...  ...               ...               ...  ...  94  12  o 

405    4    o 

And  it  was  proved  by  the  evidence  that  it  referred  to  a  previous  entry 
defiling  the  transaction  which  was  the  purchase  of  a  bale  of  cloth,  and  that  the 
sum  of  Rs.  500  was  paid  to  Juggemath,  the  gomastahof  the  firm,  who  retained 
the  sum  of  Rs.  405-4>  the  amount  due,  and  returned  the  balance  Rs.  94-1 2, 
and  that  Juggemath  made  the  entry  and  signed  it. 

It  was  also  proved  by  the  evidence  that  it  was  not  the  practice  to  take  se- 
parate receipts,  but  that  the  person  who  received  the  money  made  an  entry  of 
the  above  nature  in  the  books,  and  signed  it. 

The  Advocate-General  (Mr.  Phillips)  appeared  for  th^  Crown. 

Mr.  Sale  and  Mr.  Chick  for  Juggemath,  the  accused. 

Mr.  Phillips, — ^The  document  amounts  to  an  acknowledgment  of  the 
payment  of  money,  and  therefore  isprimd  facie  a  receipt,  and  the  only  receipts 
exempted  from  duty  are  those  covered  by  Sch.  II.,  cl  15.  Sub-cl.  b  of  ^at 
clause  exempts  receipts  for  any  payment  of  money  withoilt  consideration ;  but 

» I.  L.  R.,  4  Cal.  885.  s  I.  U  R.,  8  Cal.  282. 
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that  is  not  the  case  here,  for  there  can  be  no  qnesticm  that  there  was  considera-        1885. 
tion  for  the  payment  of  this  sum.     The  entry  is  also  signed,  and  such  signature    ' 
shows  the  actual  receipt  by  the  person  so  signing  the  amount.  Qoben- 

Mr.  Sale. — ^The  form  and  nature  of  the  document  sought  to  be  charge- 
able with  stamp-duty  must  be  looked  at  as  well  as  the  intention  of  the  parties  ** 
executing  it.    For  example,  entries  in  an  ordinary  cash-book  of  receipt  of  J"Q^"*'*^'f"» 
money  could  surely  never  be  intended  to  be  regarded  as  receipts.    (See  In  the    "  Cal.  967. 
mailer  of  Act  XVIII.  0/ i86g  and  the  Uncovenanted  Service  Bank;^  Brojender 
Coomar  v.  Bromomoye  Chowdhrani ;^  Binja  Ram  v.  Raj  Mohun  Roy ;^  Brojo 
•  Gobind  Shaha  v.  Goluck  Chunder  Shaha^) 

Such  entries  as  this  on  either  side  of  the  account  are  not  intended  to  oper- 
ate as  acknowledgments  erf  money  received,  or  as  acknowledgments  of  debts. 
They  are  made  solely  for  the  information  of  the  owner  of  the  book  in  which 
they  appear,  and  for  the  purposes  of  his  business.  The  fact  that  the  entry  is 
made  by  the  person  receiving  the  money,  and  not  by  the  owner  of  the  book, 
is  immaterial,  because,  otherwise,  it  might  equally  be  said  that  the  entry,  if 
made  in  the  presence  of  the  creditor,  and  acquiesced  in  by  him,  would  be  suf- 
ficient to  make  it  chargeable  with  stamp-duty  under  the  section.  If  the  entry 
in  question  is  liable  to  be  stamped,  then  the  corresponding  entry  on  the  other 
side  of  the  account  would  also  have  to  be  stamped  as  an  acknowledgment  of 
debt.  Thus,  each  entry  in  the  book  would  require  to  be  stamped,  as  well  as 
the  corresponding  entries  of  payment  in  the  creditor's  books.  If  this  view  of  the 
law  be  the  correct  one,  it  would  be  impossible  to  keep  khatias,  or  native  books 
of  account,  and  the  system  of  account-keeping  in  the  bazar  would  be  complete- 
ly upset,  and  serious  inconvenience  would  be  occasioned. 

Mr.  Phillips  (in  reply).^-Mr.  Sale's  contention  amounts  to  this,  that  the 
question  to  be  considered  is  not  whether  the  document  falls  within  the  section, 
but  whether  it  was  the  intention  of  the  parties  that  it  should  fall  within  it.  This 
can  scarcely  be  the  correct  way  of  looking  at  it.  Again,  he  says,  that,  to  be 
liable  to  stamp-duty,  the  document  must  have  been  executed  with  the  same 
intention  as  is  ordinarily  understood  by  the  act  of  "  granting  a  receipt, "  and 
that  great  inconvenience  would  be  caused  by  holding  that  this  entry  requires 
to  be  stamped.  But  the  Legislature  have  defined  the  term  "  receipt "  (see  s.  3, 
cl.  17),  and  the  word  used  is  "  acknowledged, "  and  not  "  admitted."  An  ad- 
missipn  may  be  to  any  one,  and  thus  an  entry  by  a  man  in  his  own  book  would 
not  come  within  this  section.  Giving  a  receipt  is  merely  giving  an  acknowledg- 
ment of  payment  made  under  cl.  i,  Sch.  I.;  acknowledgment  in  books  must 
be  stamped.  The  cases  of  In  ihe  mailer  of  AH  X  VII L  of  i86g  and  Ihe  Uncove- 
nanled  Service  Bank,^  and  Brojender  Coomar  v.  Bromomoye  Chovodkrani^ 
were  under  the  Old  Stamp  Aft,  and  the  words  in  that  Aft  were  different. 

The  opinion  of  the  High  Court  (Tottenham  and  Ghosk,  JJ.)  was  as  fol- 
lows:— 

Tottenham,  J. — It  appears  to  me  that  Exhibit  B,  which  was  submitted  to 
ns  by  the  Presidency  Magistrate  with  his  letter  of  the  8th  January  last,  does 
come  within  the  meaning  of  cl.  17,  s.  3  of  the  Stamp  Aft  (I.  of  1879).  The 
signature  of  Juggemath,  and  the  amount,  Rs.  405-4,  in  his  handwriting,  form, 
in  my  opinion,  a  writing,  whereby  the  debt  was  acknowledged  to  have  been 
paid  off.  I  think  so,  because  of  the  place  in  which  this  writing  appears,  name- 
ly, against  the  entry  in  the  debtor's  book  where  the  debtor  recorded  payment 

»  L  L.  R..  4  Cal.  829.  »  I.  L.  R.,  8  Cal.  a8a. 

«  I.  L.  R,  4  CaL  885.  *  I.  L.  R.,  9  Cal.  127. 
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1S85.        of  his  debt.      It  is  true  that  we  must  look  to  the  intention  of  the  parties  as  to 

— jr what  this  writing  by  Juggernath  was  intended  to  import,  and  upon  the  evidence 

yuEEN-      J  ^^^^  j^Q  doubt  that  the  intention  was  that  what  Juggernath  wrote  should 
Empress     operate  as  a  receipt.     I  think,  therefore,  that  this  writing  falls  within  this  defi- 
''•  nition  of  a  receipt  in  cl.  17,  s.  3  of  the  Stamp  Aft, 

Juggernath,  ^  ,      t  r  *u  •   •  t.  ^  -.1.   .  xi.         .       . 

Cal  26  Ghose,  J. — I  am  of  the  same  opmion.     It  seems  to  me  that  the  entry  in 

•  ^'  Exhibit  B,  coupled  with  the  writing  and  signature  of  Juggernath,  ih^  gomasiah 
of  the  firm  of  Megraj,  amounts  to  a  receipt  within  the  meaning  of  cl.  17,  s.  3 
of  the  Stamp  Aft. 

Mr.  SalCy  on  behalf  of  Juggernath,  contended  that  in  this  case  the  question 
was  one  of  intention,  namely,  whether  the  parties  intended  that  the  entry  and 
signature  in  question  should  operate  as  a  receipt.  I  accept  this  contention  as 
perfectly  sound,  and  it  seems  to  me  that  in  every  case  of  the  kind  it  should  al- 
ways be  a  question  of  intention.  On  turning  to  the  evidence  of  Grish  Chunder 
Ghose,  the  owner  of  the  shop,  from  which  the  debt  in  question  was  due,  and 
reading  Exhibit  B  by  the  light  of  that  evidence,  it  appears  to  me  to  be  clear 
that  the  intention  of  the  parties  was  that  the  entry  and  the  signature  to  it  of 
Juggernath  should  have  the  same  effect  as  a  receipt. 

Mr.  Sale  also  called  our  attention  to  several  rulings  of  this  Court.  Those 
decisions,  I  observe,  were  passed  under  the  Stamp  Aft  of  1869.  The  present 
Stamp  Aft- of  1879  is  more  comprehensive  so  far  as  the  definition  of  a  receipt 
is  concerned  ;  and  it  appears  that,  in  the  cases  in  which  those  decisions  were 
passed,  the  true  question  was  whether  the  particular  document  which  was  ten- 
dered in  evidence  was  admissible  in  law  by  reason  of  no  stamp  having  been  used. 
The  question  here  is  a  different  one ;  and,  on  examining  the  observations  made 
by  the  learned  Judges  in  those  cases,  it  would  appear  that,  if  any  principle  of 
law  is  deducible  from  them  as  applicable  to  this  case,  it  is  a  principle  rather  in 
favour  of  the  view  taken  by  the  Crown  than  opposed  to  it. 


18S5 
Feb,  I 

II  Cal.  271 


CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Tottenham  and  Mr, ^Justice  Ghose, 

„  .  MAKHAN  LAL  SAHA  (Petitioner)  v,  MAKHAN  CHORA  SAHA 

Feb,  19,  \r\  -A         \  1 

(Opposite  Party).* 

Public  Nuisance — Obstruction — Enquiry  under  s,  133,  Criminal  Procedure  Code 
(Act  X,  of  1882J — Previous  orders  when  no  bar  to  such  enquiry — Criminal 
Procedure  Code  (Act  X,  of  1882 J,  s,  133, 

An  application  was  made  under  s.  133  of  the  Criminal  Procedure  Code  (Act  X.  of 
1882)  for  the  removal  of  an  obstruction  in  a  public  thoroughfare ;  but  after  a  personal 
local  inspection  by  the  Magistrate,  and  without  any  evidence  being  taken,  the  parties 
were  referred  to  a  civil  suit,  and  the  order  was  refused,  the  Magistrate  holding  that  the 
way  was  not  a  public  way. 

A  civil  suit  was  then  filed,  and  during  its  pendency,  a  second  application  was  made 
under  s.  133  of  Act  X.  of  1882  with  a  like  object,  which  was  refused  on  the  ground  that 
the  civrl  suit  was  pending,  and  that  there  was  no  likelihood  of  a  breach  of  the  peace. 

The  civil  suit  resulted  in  the  way  being  held  to  be  a  public  thoroughfare. 

A  third  application  was  then  made  under  s.  133  to  have  the  obstruction  removed, 
but  the  Magistrate  held  that,  in  face  of  the  two  previous  orders,  he  could  not  interfere. 

>  Criminal  Revision,  No.  13  of  1885,  against  the  order  of  Baboo  Radha  Madhub 
Base,  Deputy  Magistrate  of  Cutwa,  dated  the  i8th  of  November  1884. 
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Held  tha.t  the  order  of  the  Magistrate  was  wrong,  upon 'the  ground  that  he  was  igg^, 

bound  to  make  such  enquiry  ;  and  as  there  never  had  been  any  enquiry  into  the  matter, 


the  first  decision  being  no  decision  at  all,  but  a  mere  dictum  of  the  Magistrate  upon  a  Makhan 

personal  local  investigation  without  hearing  evidence,  and  thus  not  on  judicial  enquiry ;  ^^^^  Saha 
and  the  second  decision  being  based  merely  upon  the  pendency  of  the  civil  suit,  and  the 
previous  improper  order,  and  that  neither  of  these  orders  operated,  therefore,  as  a  bar  to  ^' 

the  Magistrate  enquiring  into  the  matter  of  the  present  complaint.  Makhan 

.  This  case  arose  out  of  an  application  made  under  s.  133  of  the  Criminal  Chora  Saha, 
Procedure  Code  (Act  X.  of  1882)  for  the  removal  of  an  obstruction  in  the    "Cal.  271. 
shape  of  a  pucca  building  in  a  public  road.     It  was  the  third  application  that 
had  been  made  with  the  same  object. 

The  first  application  was  made  at  a  time  when  the  building  was  in  course 
of  erection  in  1881,  but  the  Sub-divisional  Magistrate,  before  whom  it  was 
made,  after  holding  a  local  examination,  but  without  taking  any  evidence,  on 
the  17th  July  1 88 1  refused  to  interfere,  and  referred  the  parties  to  the  Civil 
Court.  Thereupon,  a  civil  suit  was  instituted  for  the  removal  of  the  obstruc- 
tion upon  the  footing  of  the  pathway  being  a  private  one,  but  that  suit,  which 
was  ultimately  taken  up  on  second  appeal  to  the  High  Court,  was  unsuccess- 
ful, and  the  defendant's  plea  that  the  pathway  in  question  was  a  public  one 
was  substantiated. 

Pending  the  hearing  of  the  second  appeal,  a  second  application  was  made 
under  s.  133  for  the  removal  of  the  obstruction;  but  the  Deputy  Magistrate, 
by  an  order  on  the  8th  September  1883,  refused  to  interfere,  upon  the  ground 
that  there  was  no  likelihood  of  a  breach  of  the  peace ;  and  that  the  question 
as  to  whether  the  path  was  a  public  or  private  one  was  still  pending  before 
the  High  Court.  Against  this  order,  the  applicant  moved  the  High  Court, 
but  without  success,  as  the  Court  refused  to  interfere  till  the  appeal  then  pend- 
ing was  decided. 

The  appeal  was  heard  on  the  6lh  June  1884,  and  resulted  in  a  decision 
that  the  pathway  was  a  public  one. 

The  present  application  was  then  made,  and  an  order  was  issued  calling 
upon  the  opposite  party  to  show  cause  why  the  obstruction  should  not  be  re- 
moved. The  opposite  party  appeared  and  filed  a  written  statement,  question- 
ing the  right  of  the  Magistrate  to  entertain  the  matter  in  the  face  of  the  two 
previous  orders  passed  by  officers  holding  concurrent  jurisdiction  with  him- 
self, and  also  on  the  ground  that  there  was  no  likelihood  of  a  breach  of  the 
peace,  and  that  the  proceeding  was,  therefore,  not  justified  in  law.  The  Ma- 
gistrate overruled  the  said  objection,  holding  that  a  likelihood  of  a  breach  of 
the  peace  was  not  a  necessary  condition  precedent  to  action  being  taken 
under  s.  133,  but  upheld  the  other  objection,  and  refused  to  pass  any  order 
in  the  matter. 

Against  that  decision,  the  petitioner  now  applied  to  the  High  Court  under 
its  revisional  powers. 

Baboo  Ashuiosh  Dhur  and  Baboo  Ambica  Churn  Banerjee  for  the  peti- 
tioner. 

Baboo  Ambica  Char  an  Bose  for  the  opposite  party. 

The  judgment  of  the  High  Court  (Tottenham  and  Ghose,  JJ.)  was  as 
follows : — 

Tottenham,  J. — It  appears  to  me  that  the  Deputy  Magistrate  was  mis- 
taken in  supposing  that  he  was  precluded  from  taking  up  this  case  by  reason 
of  the  decisions  of  his  predecessors.    The  question  was  whether  the  obstruc- 
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i89s*       tkm  complained  of  had  been  erected  in  a  public  way.    On  the  first  occ^ion 

when  an  application  was  made  to  the  Magistrate,  it  seems  that  no  enquiry  was 

Makhan     instituted,  that  is,  no  judicial  enquiry ;  but  the  Magistrate  simply  inspected  the 

Lal  Saha    place,  and,  upon  that  inspection,  determined  that  the  way  was  not  a  public 

**  way,  and  therefore  refused  to  interfere.    Thereupon,  the  complainant  went  to 

Makhan     the  Civil  Court,  and  attempted  to  show  that  the  way  was  a  private  one,  and 

Chora  Saha,  that  he  was  specially  hindered  by  the  obstruction.    In  the  Civil  Court  he  failed 

II  CaL  371.   upon  the  ground  that  it  was  a  public  way,  and  that  he  had  not  made  out  a  case 

sufficient  to  entitle  him  to  relief  in  the  Civil  Court. 

In  the  meantime,  while  the  decision  of  the  Civil  Court  was  under  appeal, 
the  complainant  applied  again  to  the  Magistrate  upon  the  strength  of  the  finding 
of  the  Civil  Court  that  the  way  was  a  public  one.  The  Magistrate  then  declined 
to  interfere,  not  absolutely,  but  upon  the  ground  that  the  civil  suit  was  still  pend  • 
ing,  as  well  as  upon  the  ground  that  his  predecessor  had  already  held  that  the 
way  was  not  a  public  one.  Upon  the  civil  proceedings  being  terminated  by  the 
decision  of  a  second  appeal  to  this  Court,  the  petitioner  again  applied  to  the 
present  Magistrate.  The  Magistrate  now  thinks  that,  notwithstanding  the  deci- 
sion of  the  Civil  Court,  he  is  precluded  from  interfering,  because  his  predecessor 
thought  that  way  was  not  a  public  one.  Thus,  it  appears  that  the  petitioner  is 
defeated  in  the  Criminal  Court,  because  the  way  is  not  a  public  one;  and  in  the 
Civil  Court,  because  it  is  a  public  way.  We  think  that  the  Magistrate  is  bound 
to  make  an  enquiry,  notwithstanding  the  decisions  of  his  predecessors.  The 
last  of  these  two  decisions  was  upon  the  ground,  partly  that  there  were  civil  pro- 
ceedings still  pending,  and  partly  that  there  had  already  been  a  decision  by  the 
Magistrate.  The  first  decision  of  the  Magistrate,  strictly  speaking,  was  not  a 
decision  at  all,  but  simply  a  dictum  on  inspection  of  the  place.  It  is  impossible 
for  any  Magistrate,  without  taking  evidence,  to  say  whether  a  road  ts  a  public 
thoroughfare  or  not. 

Under  the  circumstances,  we  think  that  the  rule  must  be  made  absolute^ 
and  the  Magistrate  directed  to  come  to  a  decision  whether  or  not  the  way  is 
a  public  one,  and,  if  so,  whether  the  obstruction  raised  should  be  removed. 
The  matter  of  the  removal  of  the  obstruction  is  one  entirely  in  his  own  dis- 
cretion. 

Ghose,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that  neither  on 
the  first,  nor  on  the  second,  occasion  did  the  two  previous  Deputy  Magistrates 
hold  any  judicial  enquiry  in  the  matter  of  the  complaint  made  before  them  in 
accordance  with  the  provisions  of  s.  133  of  the  Criminal  Procedure  Code.  That 
being  the  case,  neither  the  first  nor  the  second  order  operates  as  a  bar  to  the 
Deputy  Magistrate  enquiring  into  the  complaint  upon  the  present  occasion. 

Order  set  aside. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Tottenham  and  Mr.  Justice  Ghose. 

LOKE  NATH  SARKAR  and  another  (Appellants)  z;.  QUEEN-  «88s. 

EMPRESS  (Respondent).!  March  6. 


Practice — Conviction  of  rioting  and  causing  hurt  by  dangerous  weapons — Cumula'    « *  Cal»  349* 
tive  sentences — Distinct  offences — Separate  charges—^ Penal  Code  (Ad  XLV.  of 
1860J,  ss.  7/,  148,  i4gt  324 — Ad  X.  of  1882  (Criminal  Procedure  Code),  ss.  55, 
23s — Ad  X.  of  i8j2  (Criminal  Procedure  CodeJ,  ss.  314,  434 — Act  VIII.  of 
1882,  s,  4. 

The  offences  of  rioting  armed  with  a  deadly  weapon,  and  voluntarily  causing  hurt 
with  a  dangerous  weapon  to  two  persons,  are  distinct  offences;  and  a  person  charged  with 
such  offences  can  be  convicted  and  sentenced  in  respect  of  the  rioting,  and  of  the  hurt 
caused  to  each  of  the  persons  injured. 

A  and  B  were  charged  with  rioting  armed  with  deadly  weapons,  under  s.  148  of  the 
Penal  Code;  and  they  were  also  charged  under  s.  324,  coupled  with  s.  149,  with  causing 
hurt  by  a  dangerous  weapon  to  X ;  and  B  was  further  charged,  under  s.  324,  with  causing 
alike  hurt  to  Y;  A  being  also  charged  under  s.  324,  coupled  with  s,  149,  in  respect  of  the 
hurt  caused  by  B  to  Y.  A  and  B  were  convicted  on  all  chainjes,  and  separate  sentences, 
to  take  effect  in  succession,  were  awarded  in  respect  of  each  offence  charged.  The  offences 
under  s.  324  were  committed  during  the  riot. 

Held  that  the  several  acts  with  regard  to  which  the  prisoners  were  charged  did  not 
fall  within  the  provisions  of  s.  71  of  the  Indian  Penal  Code,  inasmuch  as  it  was  not  found 
that  the  causing  of  the  hurt  was  the  force  or  violence  which  alone  constituted  the  rioting, 
and  that  consequently,  under  s.  235  of  the  Criminal  Procedure  Code,  the  several  sentences 
passed  were  strictly  legal. 

This  appeal  arose  out  of  a  trial  in  which  the  two  accused,  Loke  Nath 
Sarkar  and  Sachani  Sheikh,  were  charged  with  having  taken  part  in  a  riot,  being 
armed  with  deadly  weapons.  The  charges  upon  which  the  prisoners  were 
tried  were  as  follows :  Both  were  charged  pnder  s.  148  of  the  Indian  Penal  Code, 
and  also  under  s.  324,  read  with  s.  149,  in  respect  of  an  injury  said  to  have 
been  caused  by  one  Kangali  Singh,  one  of  the  rioters,  who,  however,  was  not 
before  the  Court,  to  one  Joydhur.  The  prisoner,  Sachani,  was  further  charged 
under  s.  324,  and  the  prisoner,  Loke  Nath,  under  the  same  section  read  with 
s.  149,  in  respect  of  an  injury  alleged  to  have  been  caused  by  the  former  to 
another  person,  named  Kamala  Kant  Poddar. 

The  riot,  in  consequence  of  which  these  charges  were  brought,  arose  from 
a  number  of  men,  amounting  in  all  to  some  40  or  60  persons,  armed  with  laities 
and  spears,  and  one  man  with  a  sword,  amongst  which  number  were  the  accused, 
proceeding  to  a  field  belonging  to  one  Nasiruddin,  with  a  number  of  cattle, 
and  setting  the  cattle  to  eat  up  the  rice-crop  standing  on  the  ground.  Upon 
being  remonstrated  with  by  Nasiruddin  and  some  of  his  people,  the  riot  oc- 
curred, during  which  the  injuries  forming  the  subject  of  some  of  the  charges 
were  inflicted. 

The  Sessions  Judge,  agreeing  with  the  assessors,  convicted  the  accused  on 
all  the  charges,  and  proceeded  to  pass  the  following  sentences,  viz. : — 

Under  s.  148,  Loke  Nath  Sarkar  to  two  years'  rigorous  imprisonment; 

Under  s.  148,  Sachani  Sheikh,  to  i\  years'  rigorous  imprisonment; 

>  Criminal  Appeal,  No.  22  of  1885,  against  the  order  of  J.  F.  Stevens,  Esq.,  Sessions 
Judge  of  Mymensiogh,  dated  the  17th  November  1884. 

L  L.  R.,  Cal.  78. 


Digitized  by 


Google 


6i8 


INDIAN  LA  W  REPORTS. 


1885. 


LoKB  Nath 

Sarkar 

«. 

QUBEN- 

Empress, 
II  Cal.  349> 


Under  s.  324,  read  with  s.  149,  Loke  Nath  to  a  fine  of  Ks.  200,  and  Sachani 
to  a  fine  of  Rs.  50,  and  in  default  each  to  be  additionally  imprisoned 
for  a  period  of  nine  months ; 

Under  s.  324,  read  with  s.  149,  Loke  Nath  Sarkar  to  i^  years'  rigorous 
imprisonment  in  respect  of  the  third  charge,  to  take  effect  upon  the 
expiry  of  the  sentence  passed  under  the  first  head  of  the  charge  ; 
and 

Under  s.  324,  Sachani  Sheikh  to  i^  years'  rigorous  imprisonment,  to  take 
effect  upon  the  expiry  of  the  sentence  passed  under  the  first  head  of 
the  charge. 

Against  these  convictions  and  sentences,  the  prisoners  preferred  this  ap- 
peal, both  upon  the  ground  that  the  evidence  did  not  support  the  findings  of 
the  Court  below,  and  that  the  sentences  were  illegal,  and  ought  to  be  set  aside. 

Baboo  Amhica  Churn  Bose  appeared  for  the  appellant. 

No  one  appeared  for  the  Crown. 

The  judgment  of  the  High  Court  (Tottenham  and  Ghose,  JJ.)  was  as 
follows : — . 

We  see  no  reason  to  differ  from  the  Court  below  as  to  the  facts  found  by 
it.  These  are,  that  both  the  prisoners  took  part  in  a  riot,  being  armed  with 
deadly  weapons ;  that,  in  the  prosecution  of  the  common  object  of  the  rioters, 
the  prisoner,  Sachani  Sheikh,  caused  hurt,  with  a  dangerous  weapon,  to  one 
Kamala  Kant  Poddar,  and  another  of  the  rioters  caused  hurt,  with  a  dangerous 
weapon,  to  one  Joydhur. 

Uj)on  these  facts,  both  of  the  prisoners  have  been  convicted  under  s.  148 
of  the  Penal  Code;  both  have  been  convicted  under  s.  324  by  the  operation  of 
s.  149  in  respect  of  the  hurt  caused  to  Joydhur.  Loke  Nath  Sarkar  has  been 
further  convicted  under  the  same  section  in  respect  of  the  hurt  caused  to  Kamala 
Kant;  and  Sachani  Sheikh  has  been  further  convicted,  under  s. 324,  only  in 
respect  of  the  latter  hurt  caused  by  himself. 

Separate  sentences  have  been  passed  upon  the  prisoners  in  respect  of  each 
separate  conviction.  The  sentences  on  Loke  Nath  Sarkar  amount  in  the  ag- 
gregate to  three-and-a-half  years*  rigorous  imprisonment  and  a  fine  of  Rs.  200 ; 
and  the  sentences  on  Sachani  Sheikh  aggregate  to  three  years'  rigorous  impri- 
sonment and  a  fine  of  Rs.  50 ;  and,  in  default  of  payment  of  the  fines,  the  pri- 
soners are  to  suffer  further  imprisonment  each  for  nine  months. 

Baboo  Amhica  Churn  Bose,  who  appeared  for  the  appellants,  contended 
that  the  prisoners  could  not  legally  be  convicted  of  more  than  one  of  the  of- 
fences, the  whole  of  which  formed  parts  of  the  same  transaction ;  or  that,  at 
any  rate,  though  the  several  convictions  might  be  legal,  the  prisoners  could 
not  lawfully  be  sentenced  in  respect  of  more  than  one  of  them.  He  relied  upon 
the  rulings  of  this  Court  in  The  Queen  v.  Durzoolla}  The  Queen  v.  Dtna 
Sheikh?  The  Queen  v.  Shahahut  Sheikh?  and  Empress  v.  Juhdur  Kazi,^  which 
more  or  less  support  his  contention. 

We  have  not,  however,  been  able  entirely  to  follow  the  reasoning  of  the 
learned  Judges  by  whom  those  cases  were  decided  ;  and  we  think  that,  in  the 
present  case,  it  is  unnecessary  for  us  to  express,  either  assent  to,  or  dissent 


>  9  W.  R.  Cr.  33. 
« 10  W.  R.  Cr.  63. 


3  F3  W.  R.  Cr.  42. 
*  I.  L.  R.,  6  Cal.  718. 
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from,  the  law  laid  down  by  them.  The  terms  of  the  former  Codes  of  Crimi- 
nal Procedure,  with  reference  to  which  those  cases  were  decided,  were,  per- 
haps, less  clear  than  the  provisions  of  the  Code  now  in  force.  By  s.  35  of  that 
Code,  as  well  as  by  s.  314  of  the  previous  Code,  it  is  provided  that,  when  a  per- 
son is  convided  at  one  trial  of  two  or  more  distind  offences,  the  Court  may 
sentence  him  for  such  offences  to  the  several  punishments  prescribed  therefor, 
which  such  Court  is  competent  to  inflidl,  subject  to  certain  provisions  as  to 
maximum,  which  are  not  material  in  the  present  appeal.  Then,  s.  235  pro- 
vides in  cl.  I,  which  seems  to  apply  to  the  present  case,  that,  if  in  one  series 
of  acts  so  connected  together  as  to  form  the  same  transaction,  more  offences 
than  one  are  committed  by  the  same  person,  he  may  be  charged  with,  and  tried 
at  one  trial  for,  every  such  offence  ;  and,  if  tried,  he  mast  be  either  acquitted 
or  convicted. 

As  regards  punishments,  this  section  enacts  nothing  beyond  this,  that 
"  nothing  contained  in  this  section  shall  affect  the  Indian  Penal  Code,  s.  71." 
That  section,  as  amended  by  Act  VIII.  of  1882,  s.  4.  contains  the  same  pro- 
visions as  to  limit  of  punishment  which  were  embodied  in  els.  2  and  3  of  s. 
454  of  the  former  Code  of  Criminal  Procedure.  As  the  law  now  stands,  there- 
fore, a  person,  tried  and  convicted  of  several  offences  under  s.  235  of  the  Code 
of  Criminal  Procedure,  is  liable  to  be  punished  for  each  such  offence,  unless 
he  is  protected  by  s.  71  of  the  Penal  Code.  S.  71  then  provides  (i)  that,  when 
anything  which  is  an  offence  is  made  up  of  parts,  any  of  which  parts  is  itself  an 
offence,  the  offender  shall  not  be  punished  for  more  than  one  of  such  offences, 
unless  it  be  so  expressly  provided ;  (2)  that,  if  a  single  act  falls  within  two 
separate  definitions  of  offences,  the  offender  shall  not  receive  a  more  severe 
punishment  than  could  be  awarded  for  either  of  them ;  and  (3)  that,  if  several 
acts,  of  which  one  or  more  would  by  itself  constitute  an  offence,  form,  when 
combined,  a  different  offence,  the  offender  must  not  receive  a  punishment  more 
severe  than  that  provided  for  any  one  of  such  offences. 

It  seems  to  us  that  the  present  case  does  not  come  within  the  purview  of 
s.  71. 

The  offences  of  which  the  prisoners  have,  been  convicted  are  distinct :  (i) 
rioting  armed  with  deadly  weapons ;  (2)  voluntarily  causing  hurt  with  a  danger- 
ous weapon  to  Kamala  Kant  Poddar ;  (3)  a  similar  offence  with  regard  to 
Joydhur. 

The  several  acts,  in  support  of  which  the  prisoners  were  charged,  do  not 
in  combination  form  any  other  offence  defined  by  any  law  with  which  we  are 
acquainted  ;  nor  do  they  fulfil  any  other  condition  of  s.  71  which  would  pro- 
tect the  accused  from  more  than  one  punishment,  or  limit  the  severity  of  the 
sentence  passed  upon  them. 

If  it  had  been  found  that  the  causing  of  hurt  was  the  force  or  violence 
which  alone  constituted  the  rioting  in  the  present  case,  then  we  should  be  pre- 
pared to  hold  that  the  prisoners  could  not  be  punished  both  for  causing  hurt 
and  for  rioting.  But  the  facts  of  the  case  do  not  warrant  such  a  finding ;  for 
rioting  was  being  committed  before  the  hurts  were  inflicted  on  the  two  men 
wounded. 

We  note  that  the  view  of  the  law  which  we  have  taken  was  adopted  by  the 
High  Court  at  Allahabad  in  the  recent  case  of  Queen-Empress  v.  Dungar 
Singh} 

~'  »  I.  L.  R.,  7  All.  29. 
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It  appears  to  us,  therefore,  that  the  conviftions  and  the  several  sentences 
passed  were  striftly  legal,  and  that  they  cannot  be  set  aside  on  the  grounds  put 
forward  by  the  vakeel  for  the  appellants. 

But  we  think  that  we  may,  under  the  circumstances  of  the  case,  mitigate 
the  punishment  to  some  extent.  We  accordingly  reduce  the  sentences  pass- 
ed under  s.  148  to  rigorous  imprisonment  for  one  year  in  the  case  of  Loke 
Nath  Sarkar,  and  to  six  months  in  the  case  of  Sachani  Sheikh ;  and  that  the 
fines  imposed,  in  respect  of  the  second  head  of  the  charge,  be  reduced  to 
Rs.  100  and  to  Rs.  30  respectively. 

Convt^ions  upheld^  and  appeals  dismissed. 


CRIMINAL  MOTION. 


Before  Mr.  Justice  Tottenham  and  Mr,  Justice  Ghose, 

1885.  AMBLER  AND  ANOTHER  (PETITIONERS)  V.  PUSHONG  AND  ANOTHER 

Feb.  24,  (Opposite  Parties).^ 

II  Cal.  365.  Possession f  Inquiry  as  to — Time  at  which  Magistrate  is  to  determine  who  was  in 
possession — Actual  possession — Criminal  Procedure  Code  (Act  X.  of  1882), 
s.  145, 

Under  s.  145  of  the  Criminal  Procedure  Code,  the  Magistrate  has  to  find  which  of 
the  parties  is  in  possession  of  the  subject-matter  of  the  dispute  at  the  time  when  he  is 
inquiring  into  the  matter,  which,  in  the  contemplation  of  the  law,  is  identical  with  the 
time  of  the  institution  of  the  proceedings,  and  not  at  any  time  previous  thereto,  and  he 
has  no  concern  as  to  how  the  party  then  in  actual  possession  obtained  possession,  but 
has  only  to  pass  an  order  retaining  him  in  his  possession. 

This  case  arose  out  of  a  dispute  between  the  respective  parties  as  to  the 
right  to  hold  possession,  for  a  particular  purpose,  of  a  certain  hill,  called 
Bhoika  Hill,  the  property  of  the  Maharaja  of  Gidour. 

The  petitioners,  Ambler  and  Stephens,  claimed  under  an  unregistered 
lease  for  a  period  of  five  years  from  November  1882  to  November  1887,  and 
the  opposite  party,  Pushong  and  Sen,  claimed  under  a  lease,  dated  the  20th 
September  1884,  and  registered  on  the  13th  October  1884.  Both  the  leases 
were  of  the  same  nature,  and  were  granted  to  the  respective  parties  by  the 
Maharaja  for  the  purpose  of  giving  the  holders  the  right  to  quarry,  and  remove 
the  stone  in  and  from  the  hill  in  question.  The  facts  as  proved,  and  the  alle- 
gations on  either  side,  so  far  as  are  material,  ^Vere  as  follows : — 

There  was  no  dispute  that  Ambler  had  originally  entered  into  possession 
under  his  lease,  and  worked  the  quarries ;  but  it  was  alleged,  on  behalf  of  the 
opposite  party,  that  he  only  worked  them  for  a  period  of  about  two  months, 
and  then  abandoned  them.  In  1884,  Ambler  entered  into  partnership  with 
Stephens  and  others,  and  it  was  alleged  that  the  partnership  thus  constituted 
determined  to  abandon  the  quarries,  but  the  Magistrate  found  that  Ambler 
had  certainly  not  determined  on  that  course.  The  question  depended  appa- 
rently upon  whether  the  Railway  Company  would  or  would  not  run  a  siding 
up  to  the  hill  to  facilitate  the  removal  of  the  stone  when  quarried,  so  as  to 
enable  the  quarries  to  be  worked  at  a  profit. 


*  Criminal  Revision,  No.  12  of  1885,  against  the  order  of  C.  R,  Marindin,  Esq., 
Joint-Magistrate  of  Monghyr,  dated  the  nth  December  1884, 
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The  time  for  the  registration  of  Ambler's  lease  having  expired,  the  Maha- 
raja re-dated  the  lease.  The  Magistrate  found,  as  a  fact,  that  Ambler  conti-  ' 
nued  to  deliver  stone  that  had  been  quarried  up  to  August  1884  ;  and  Ambler 
contended  that  he  had  never  given  up  possession  of  the  hill.  Pushong  and 
Sen  contended  that  they  found  the  hill  unoccupied,  and  commenced  working 
there  under  the  lease  on  the  22nd  September,  and  continued  in  undisturbed 
possession  till  the  16th  October,  when  they  were  turned  out  by  Ambler  with 
the  aid  of  the  police.  It  appeared  that,  on  the  15th  October,  Ambler  com- 
plained to  the  police  that  Pushong  and  Sen  had,  on  the  14th,  forcibly  turned 
out  his  coolies,  and  taken  their  tools  ;  and  on  the  i6th,  the  police  proceeded 
to  the  spot,  and  finding  none  of  Pushong's  men  there,  save  two,  who  at  once 
decamped,  Ambler  was  put  in  possession.  Pushong  and  Sen  in  their  turn 
complained  that  they  had  been  forcibly  dispossessed  by  Ambler  and  the  police 
on  the  1 6th  October.  The  present  proceedings  were  instituted  on  the  18th 
October,  and  at  that  time  it  was  not  disputed  that  Ambler  was  in  possession. 

The  Magistrate  came  to  the  following  conclusions,  viz,y  that  Ambler  was 
dispossessed  on  the  22nd  September,  and  that  he  did  not  complain  till  the 
14th  October;  that  Pushong  and  Sen  obtained  possession  on  the  22nd  Sep- 
tember, and  held  it  till  the  14th  October;  and  that,  on  that  day,  the  dispute 
arose  while  they  were  in  peaceful  possession.  He  therefore,  treating  the 
question  as  one  to  the  right  to  possession  of  the  hill,  declared  that  Pushong 
and  Sen  were  entitled  to  retain  possession  until  legally  evicted. 

It  appeared  that,  on  the  17th  October,  Pushong  and  Sen  made  the  com- 
plaint, upon  which  the  proceedings  were  initiated  by  the  Magistrate  on  the 
1 8th,  and  that  Ambler  lodged  a  cross-complaint.  The  Magistrate  issued  his 
proceedings  under  s.  145  of  the  Criminal  Procedure  Code  "with  regard  to 
the  right  to  excavate  ballast  at  a  certain  hill  situated  in  the  district,"  treating 
the  dispute  as  regards  that  right,  and  not  a  right  to  possession  of  the  hill,  and 
he  did  not  specify  the  hill  in  question  in  his  initiatory  proceedings.  In  his 
judgment,  however,  he  treated  the  dispute  all  along  as  to  the  right  to  posses- 
sion of  the  hill,  and,  upon  the  above  facts,  dismissed  the  summons  against 
Pushong  and  Sen,  and  ordered  Ambler  to  give  security  to  keep  the  peace  for 
one  year,  with  two  sureties  to  the  extent  of  Rs.  1,500  each. 

Against  this  order  Ambler  now  applied  to  the  High  Court  under  the  revi- 
sional  sections ;  and  in  his  petition  set  out  the  facts,  and  further  stated  th^t,  on 
the  24th  October,  Pushong  and  Sen  had  instituted  a  civil  suit  against  him  with 
reference  to  the  subject-matter  of  the  dispute. 

The  order  of  the  Magistrate,  on  the  subject  of  the  present  application,  was 
dated  the  nth  December  1884. 

Mr.  M,  Ghose,  Mr.  M,  P.  Gasper,  and  Mr.  R,  E,  Twiddle,  for  the  peti- 
tioner. 

Mr.  Pugh  and  Baboo  Bolye  Chand  Dutt  for  the  opposite  party. 

Mr.  Ghose  for  the  petitioner. — A  right  of  this  nature  is  not  such  a  right  as 
is  within  the  scope  of  s.  145,  and  therefore  the  Magistrate  had  no  jurisdiction 
to  entertain  the  matter  at  all. 

If  8. 145  does  apply,  the  Magistrate  had  no  business  to  act  as  he  has  done; 
but  all  he  could  do  was  to  find  who  was  in  possession  at  the  time  when  he  in- 
stituted his  proceeding ;  and  if  he  was  bound  to  go  back  at  all,  he  was  bound  to 
go  back  to  the  time  before  any  dispute  at  all  arose,  viz,,  before  the  22nd  Sep- 
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tember,  when  we  were  in  peaceful  possession.     See  Pirthiram  Chawdhry,  Rat 
'  Bahadoor}  and  In  the  matter  of  the  petition  0/  Mohesh  Chunder  Khan.^ 

Further,  once  the  other  side  having  instituted  civil  proceedings,  there  was 
an  end  to  the  jurisdiction  of  the  Magistrate  under  this  section ;  the  opposite 
party,  in  their  plaint  in  the  civil  suit,  admit  that  we  are  in  possession,  and  say 
that  we  dispossessed  them  on  the  i6th  October,  and  they  seek  to  recover  pos- 
session, and  yet  the  Magistrate  has  made  an  order  that  they  be  "  retained  in 
possession. " 

In  addition,  there  is  no  evidence  to  support  that  portion  of  the  order  re- 
quiring us  to  give  security  to  keep  the  peace,  and  that  part  is  clearly  bad. 

Mr.  M.  P,  Gasper  on  the  same  side. — S.  145  has  no  application  to  a  case 
where  a  right  of  the  kind  is  in  dispute — Bejoy  Nath  Chaiierjee  v.  The  Bengal 
Coal  Company^  Limited ;^  as  the  right  is  not  to  possession  of  the  land,  but  only 
to  quarry  stone,  1*.  e.y  to  go  there,  quarry  the  stone,  and  take  it  away. 

Mr.  Pugh  {contra), — There  is  no  doubt  that  we  were  in  actual  physical 
possession  up  to  the  i6th  October,  the  day  on  which  the  dispute  arose,  and  the 
"possession"  mentioned  in  the  section  means  the  possession  at  the  time  when 
the  dispute  arises.  Pirthiram  Chowdhry,  Rai Bahadoor  :^  RakhalDass  Singh 
V.  Rajah  Sheo  Per  shad  Singh  ;^  Bunwari  Lall  Misser  v.  Rajah  Radha  Per  shad 
Singh  ;^  In  the  matter  of  the  Petition  of  Mohesh  Chunder  Khan,^  Besides,  this 
is  a  totally  different  case  to  that  quoted  by  Mr.  Gasper ,  viz.,  Bejoy  Nath  Choi- 
terjee  v.  The  Bengal  Coal  Company  ^  in  which  case  there  was  no  possession, 
at  any  rate,  of  more  than  a  very  small  quantity,  and  only  a  right  to  dig  as  to  the 
greater  part,  and  the  Magistrate  had  clearly  jurisdiction  to  take  it  up.  The 
right  to  quarry  stone  may  be  the  right  in  respect  of  which  possession  was  taken ; 
but,  however  taken,  there  was  the  fact  of  possession,  and  the  Magistrate  treats 
the  case  with  the  assent  of  both  parties  as  one  in  which  the  possession  of  the 
hill  or  quarry  is  at  issue. 

If  your  Lordships  adopt  the  suggestion  of  Mr.  Ghose,  that  the  possession 
referred  to  is  the  possession  at  the  date  of  the  Magistrate's  initiatory  proceeding, 
you  will  be  adopting  a  forced  construction  that  will  put  a  premium  on  lawless- 
ness, and  oblige  a  Magistrate  to  retain  any  one  in  possession  who  may  clearly 
be  a  wrong-doer,  and  have  forcibly  dispossessed  another. 

Mr.  Ghose  in  reply. — The  cases  cited  on  the  other  side  are  no  authority 
under  the  wording  of  the  section  in  the  present  Code.  Aft  XXV.  of  1861,  s. 
318,  contained  no  provision  enabling  a  party  wrongfully  dispossessed  to  be  re- 
stored to  possession.  The  Madras  High  Court  held^  that  a  trespasser's  pos- 
session could  not  be  considered,  but  the  Calcutta  and  Bombay  High  Courts 
took  a  different  view.  It  was  contended  that  a  possession,  obtained  by  force 
or  fraud,  could  not  be  considered ;  but  it  was  held  that  it  was  immaterial  how 
the  possession  was  obtained.  That  view  was  also  adopted  by  the  Agra  High 
Court.  See  Government  v.  Gholam  Maho7nmed^  (cf  Prinsep,  5th  edition  to 
Code  of  1872,  p.  471).  These  cases  were  before  the  Legislature,  and  a  sub- 
stantive provision  was  enacted  by  Aft  X.  of  1872  to  give  a  Magistrate  power  to 
give  relief  where  they  occurred  (see  Aft  X.  of  1872,  s.  534).  That  section  is 
now  substantially  reproduced  by  s.  522  of  the  present  Code. 


1  20  W.  R.  Cr.  51. 
*  I.  L.  R.,  4  Gal.  417. 
3  23  W,  R.  Cr.  45. 
^  24  W.  R.  Cr.  73. 


•  I  Agra  H.  C.  Cr.  33. 


*  I  C.  L.  R.  136. 

«  I.  L.  R..  4  Cal.  417. 
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The  decision  of  Mr.  Justice  Ainslie  in  Mohesh  Chunder  Khan's  case 
went  too  far,  and  the  provision  of  the  present  Code  overrules  it.  It  evidently  - 
overlooked  the  fact  that  special  provisions  had  been  made  by  s.  534  of  Act  X. 
of  1872  to  meet  a  class  of  cases  in  which  the  Courts  were  previously  power- 
less to  give  any  redress.  In  Pirthiram  Chowdhry^  Rat  BaJiadoor}  the  Chief 
Justice  was  of  opinion  that,  under  the  old  Code,  even  the  Magistrate  should 
find  who  was  in  possession  at  the  time  of  the  institution  of  the  proceedings, 
and  the  Legislature  seems  now  to  have  adopted  that  decision,  and  also  one 
of  a  Full  Bench  of  the  Madras  High  Court  (unreported,  but  referred  to  in 
Weir,  2nd  ed.,  p.  437),  for  they  have  inserted  the  word  "  then"  in  the  present 
section.  The  Madras  decision  was  in  1880,  and  upon  the  footing  of  that  case, 
and  the  true  reading  of  the  present  provision  of  the  Code,  I  contend  that  the 
Magistrate  must  retain  the  party  in  possession  who  is  actually  in  possession 
at  the  time  of  the  institution  of  the  proceedings. 

The  case  of  Bunwari  Lall  Misser  v.  Rajah  Radha  Pershad  Stngh^  con- 
tains remarks  of  Mr.  Justice  Ainslie,  which  have  no  further  application  than 
that  particular  case ;  but  if  you  do  adopt  that  view,  then  you  must  adopt  it  as  a 
whole,  and  go  back  to  the  time  when  another  was  in  undisputed  possession. 

The  order  of  the  High  Court  (Tottenham  and  Ghose,  JJ.)  was  as  fol- 
lows:— 

Tottenham,  J. — ^This  was  a  case  under  s.  145  of  the  Code  of  Criminal 
Procedure  ;  the  Magistrate  deciding  it  in  favour  of  the  second  party,  and  the 
first  party  have  moved  this  Court  to  set  aside  the  order  on  various  grounds. 

In  the  first  place,  it  was  urged  that  the  case  did  not  properly  fall  under 
s.  145  at  all,  the  matter  in  dispute  not  concerning  any  tangible  immoveable 
property ;  and  in  the  next  place,  it  was  contended  that,  if  this  section  did  ap- 
ply, then  the  first  party  were  entitled  upon  one  of  the  findings  of  the  Magistrate 
himself  to  an  order  in  their  favour,  the  Magistrate  having  found  that  the  first 
party  were  actually  in  possession  at  the  time  when  these  proceedings  were  insti- 
tuted. The  Magistrate  appears  to  have  decided  in  favour  of  the  second  party, 
because  he  considered  that  they  were  in  possession  up  to  within  a  few  days 
before. this  case  was  instituted,  and  that  the  possession  of  the  first  party  had 
been  wrongfully  obtained  by  force. 

It  seems  to  me  that  the  first  objection  taken  by  the  petitioners  cannot  be 
maintained.  No  doubt,  the  Magistrate,  in  his  initial  proceeding,  speaks  of  the 
dispute  as  concerning  a  right  to  quarry  stone  in  a  certain  hill,  but  what  he  meant 
was  that  a  dispute  existed  concerning  the  possession  of  the  hill  itself.  Both 
parties  so  understood  the  matter,  and  both  parties  adduced  evidence  upon  that 
understanding,  and  the  Magistrate's  decision  is  as  to  possession  of  the  hill  it- 
self, which  certainly  is  tangible  immoveable  property.  Were  we  to  set  aside 
the  order  upon  the  ground  that  the  Magistrate's  proceeding  was  not  sufficient 
to  give  him  jurisdiction,  the  only  result  would  be  that  proceedings  would  be 
taken  afresh,  and  then  the  Magistrate  would  correctly  describe  the  subject  of 
dispute  by  the  name  of  the  hill  of  which  each  party  claims  possession. 

As  regards  the  other  objection,  that  depends  upon  the  construction  to  be 
put  upon  s.  145,  as  to  the  period  at  which  the  Magistrate  is  to  determine  in 
whose  possession  the  subject  of  dispute  is  or  was.  After  setting  out  what  pro- 
ceedings the  Magistrate  is  to  take,  the  section  says :  "  The  Magistrate  shall, 
if  possible,  decide  whether  any,  and  which,  of  the  parties  is  then  in  such  pos- 
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session  of  the  said  subject."  And  it  further  provides  that,  "  if  the  Magistrate 
decides  that  one  of  the  parties  is  then  in  such  possession  of  the  said  subject,  he 
shall  issue  an  order  declaring  such  party  to  be  entitled  to  retain  possession  there- 
of until  evicted  therefrom  in  due  course  of  law."  The  question  is,  what  is 
meant  by  the  word  **'  then."  It  has  been  argued,  on  the  other  side,  that  *'  is 
then  in  such  possession"  really  means  was  in  possession  at  the  time  the  dis- 
pute began,  or  **  was  in  possession  at  the  time  when  the  Magistrate's  atten- 
tion was  called  to  the  dispute."  For  the  petitioners  it  has  been  contended 
that  ^*  is  then"  has  its  literal  meaning,  and  means  the  time  during  which  the 
enquiry  is  being  made,  or,  at  any  rate,  it  cannot  be  construed  as  having  refer- 
ence to  a  period  previous  to  the  time  when  the  case  was  instituted  by  &e  Ma- 
gistrate ;  and  this  view,  I  think,  is  the  correct  one.  The  section  expressly  pro- 
hibits the  Magistrate  from  taking  into  consideration  the  merits  of  the  claim  of 
any  party  to  possess  the  subject  of  dispute.  He  has  simply  to  determine  which 
party  is  de  facto  in  possession  at  the  time  when  he  is  enquiring  into  the  matter. 
And  I  think  that  the  law  contemplates  that  the  time  of  the  institution  of  pro- 
ceedings, and  the  time  of  deciding  the  case,  are  practically  identical.  It  does 
not  contemplate  any  change  of  possession  pending  the  proceedings.  The  pro- 
ceedings are  intended  to'  be  prompt,  and  to  be  concluded  without  any  delay. 

In  the  present  case,  the  Magistrate  distinctly  finds  that,  at  the  time  when 
he  instituted  his  proceedings,  that  is,  on  the  i8th  October  last,  the  first  party 
were  in  possession,  having  two  or  three  days  before  ousted  the  second  party 
who  had  been  in  possession  for  some  three  or  four  weeks.  That  being  so,  the 
Magistrate's  simple  duty  was  to  maintain  the  first  party  in  possession,  although 
he  might  be  of  opinion  that  they  were  in  wrongful  possession.  He  had  no 
power  in  law  in  these  proceedings  to  oust  the  party  whom  he  considered  in 
wrongful  possession,  and  maintain  in  possession  the  party  whom  he  consi- 
dered rightfully  entitled  to  possession.  That  being  so,  the  rule  fnust  be  made 
absolute.  The  order  of  the  Magistrate  is  set  aside,  and,  in  lieu  thereof,  he  is 
directed  to  maintain  the  first  party  in  possession  until  ousted  by  due  course  of 
law. 

Another  objection  was  taken  by  the  petition.  The  Magistrate  required 
the  first  party  to  enter  into  recognizances  to  keep  the  peace  under  s.  107.  We 
find  that  there  is  no  evidence  to  warrant  him  to  make  that  order.  That  order, 
therefore,  is  also  set  aside. 

Ghose,  J. — I  concur  in  the  judgment  just  delivered  by  my  learned  col- 
league. There  seems  to  me  to  be  a  certain  amount  of  conflict  of  authorities 
upon  the  question  whether  the  Magistrate  is  bound  to  enquire  as  to  which  party 
was  in  possession  at  the  time  when  the  dispute  arose,  or  whether  he  should 
confine  his  enquiry  to  the  time  when  the  proceedings  were  instituted  before 
him.  These  rulings  were  either  under  s.  318,  Act  XXV.  of  1861,  or  under 
s.  530  of  Act  X.  of  1872.  The  latest  case  upon  the  point  is  a  Full  Bench  de- 
cision by  the  Madras  High  Court,  which  is  to  be  found  in  Mr.  Weir's  editioii 
of  the  Madras  High  Court  Reports,  page  437.  This  decision  was  passed  in 
1880,  overruling  an  earlier  decision  of  the  same  Court  which  had  taken  a  con- 
trary view.  It  held  that  the  Magistrate  was  to  ascertain  who  at  the  time  of 
enquiry  was  in  possession ;  and  it  was  probably  this  decision,  as  was  contended 
by  Mr.  Ghose,  that  the  Legislature  had  in  view  when  in  s.  145  of  the  law  of  i88a 
they  introduced  a  change  of  wording.  The  words  I  refer  to  are  to  be  found 
in  the  second  paragraph  of  s.  145,  namely,  "which  of  the  parties  is  then  in 
such  possession."    I  believe  the  Legislature,  by  introducing  the  word  ''  then," 
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intended  to  remove  the  doubt  which  had  existed  before  in  this  matter;  and  it 
seems  to  me  that  what  the  Magistrate  is  required  to  do  under  s.  145  is  to  en- ' 
quire  which  party  is  in  possession  at  the  time  of  the  institution  of  the  proceed- 
ings^ and  not  at  the  time  when  the  dispute  arose. 

Order  set  aside. 

Subsequently  to  this  order  of  the  High  Court,  directing  the  Magistrate  to 
maintain  Ambler  in  possession,  an  application  was  made  by  Ambler  to  the  Ma- 
gistrate, for  the  purpose  of  obtaining  possession,  and  for  the  withdrawal  of  the 
order  of  the  nth  December  1884,  under  which  Pushong  and  Sen  had  been 
retained  in  possession. 

The  Magistrate  then  passed  an  order  to  the  effect  that  Ambler  should  be 

Sut  in  possession.  Thereupon  Pushong  and  Sen  presented  a  petition  to  the 
lagistrate,  in  which  they  urged  that  Ambler  had  relinquished  possession  of 
his  own  accord,  and  that,  they  having  obtained  possession,  the  order  of  the  High 
Court  could  not  be  carried  out  if  it  was  intended  by  that  order  that  Ambler 
should  be  restored  to  possession ;  they  also  urged  that  the  Court  had  no  power, 
under  the  circumstances,  to  restore  a  party  to  possession.  The  Magistrate, 
after  hearing  both  sides,  directed  that  his  previous  order  should  be  stayed,  pend- 
ing a  reference  to  the  High  Court  to  ascertain  whether  the  High  Court  intended 
that  Ambler  should  be  restored  to  possession,  and,  if  not,  what  effect  should 
be  given  to  the  order.  Before  this  reference  reached  the  High  Court,  Ambler 
moved  the  High  Court  in  the  matter,  and  obtained  a  rule,  calling  upon  Pushong 
and  Sen  to  show  cause  why  the  order  of  the  High  Court,  dated  the  24th  Feb- 
ruary 1885,  should  not  be  carried  out  by  the  Magistrate,  and  why  the  order  of 
the  Magistrate,  dated  nth  December  1884,  should  not  be  withdrawn.  Before 
the  hearing  of  this  rule,  the  reference  made  by  the  Magistrate  reached  the  High 
Court,  and  the  two  matters  were  heard  together  at  the  hearing  of  the  rule  on 
the  ist  May  1885. 

Mr.  Ghose  for  Ambler  contended  that  possession  given  under  an  illegal 
order,  subsequently  set  aside,  must  be  ignored ;  that  the  true  effect  of  the  High 
Courtis  order  was  that  the  Magistrate  should  regard  Ambler  as  in  possession 
from  the  date  of  his  order  of  the  nth  December  1884 ;  that  there  would  be  no 
object  in  the  High  Court  possessing  powers  of  revision  in  such  cases  if  orders 
made  by  it  were  to  have  no  effect.  [Ghose,  J. — But  it  is  said  that  you  relin- 
quished possession  of  your  own  accord.]  Mr.  Ghose  contended  that  there  was 
nothing  to  support  that  allegation ;  and  that  the  Magistrate  had  stated  that  the 
other  side  were  now  in  possession  under  his  own  order ;  that,  until  that  order 
bad  been  withdrawn.  Ambler  was  bound  to  obey  it.  That  in  a  similar  case 
to  this,  viz.y  in  the  matter  of  Chutraput  Singh}  the  High  Court  had  directed 
what  was  practically  restoration  to  possession;  it  directed  the  Magistrate,  whose 
order  was  reversed,  to  see  that  the  other  side  was  kept  in  possession ;  and  that, 
although  it  was  doubtful  whether,  under  the  Code  of  1861,  the  High  Court 
possessed  this  power,  yet,  since  the  passing  of  the  Code  of  1872,  there  was  no 
longer  room  for  doubt. 

Mr.  Mullick  for  Pushong  and  Sen  contended  that  the  Court  had  no  power  to 
restore  a  person  \o  possession,  except  under  the  provisions  of  s.  522  of  the  Code. 

Mr.  Ghose  was  not  called  upon  to  reply. 

The  order  of  the  Court  (Tottenham  and  Ghose,  JJ.)  was  as  follows  :— 
On  the  ^4th  of  February  last,  this  Court,  on  revision,  set  aside  an  order 
of  the  Joint-Magistrate  of  Monghyr,  under  s.  145  of  the  Criminal  Procedure 
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Code,  in  a  case  of  disputed  possession,  between  Charles  Ambler  on  the  one  side, 
-  and  Pushong  and  Sen  on  the  other.  The  present  proceedings  have  arisen  out 
of  that  order  of  the  24th  of  February,  which  comes  before  us  in  a  two-fold  man- 
ner :  Ambler,  in  whose  favour  the  order  of  this  Court  was  passed,  applied  to  us 
that  the  Magistrate  of  Monghyr  may  be  informed  that  it  was  his  duty,  in  carry- 
ing out  the  orders  of  this  Court,  to  put  the  petitioner  in  possession ;  and  the  Ma- 
gistrate directed  to  withdraw  the  order  by  which  Pushong  and  Sen  were  put  into 
possession.  Upon  this  petition,  a  rule  was  issued  on  the  other  side  to  show 
cause.  In  the  meantime,  the  Magistrate  had  by  a  letter  referred  to  this  Court 
to  know  whether  the  High  Court  intended  to  restore  Ambler  to  possession,  or, 
if  not,  what  effect  was  to  be  given  to  the  High  Court's  order. 

It  appears  to  us  that  neither  the  reference,  nor  the  application  upon  which 
the  present  rule  was  granted,  should  have  been  necessary.  It  is  difficult  to  con- 
ceive how  any  Magistrate  could  doubt  what  the  meaning  of  this  Court's  order 
was,  or  what  his  duties  were  in  respect  of  that  order.  The  Magistrate,  in 
December  last,  while  deciding  the  case,  found  Ambler  to  be  in  possession  of 
the  subject  of  dispute,  and  yet,  because  he  found  also  that  the  other  side, 
Pushong  and  Sen,  were  in  actual  possession  on  the  14th  October,  that  is,  a 
few  days  before  the  institution  of  the  case,  he  declared  them  entitled  to  retain 
possession  until  legally  evicted. 

The  order  of  this  Court  was  that  the  order  of  the  Magistrate  was  to  be  set 
aside,  and  in  lieu  thereof,  the  first  party.  Ambler,  should  be  maintained  in  pos- 
session till  ousted  by  the  due  course  of  law.  It  seems  perfectly  clear  that  the 
meaning  of  this  order  is  that  the  possession  of  Ambler  be  declared,  and  that, 
at  the  time  when  the  Magistrate  made  the  order  in  favour  of  Pushong  and 
Sen,  his  order  should  have  been  in  favour  of  Ambler.  We  now  direct  that  the 
Magistrate  formally  withdraw  the  order  passed  on  the  nth  of  December  last 
in  the  matter  in  question,  and  that,  in  lieu  thereof,  take  the  order  of  this  Court 
of  the  24th  February  as  being  the  order  which  should  have  been  passed,  and 
accordingly  declare  Ambler  to  be  in  possession,  and  entitled  to  retain  possession 
until  ousted  by  due  course  of  law.    This  order  will  govern  the  reference. 

jRuie  absolute. 


APPELLATE  CRIMINAL 

Be/ore  Mr,  Justice  Field  and  Mr,  Justice  Beverley, 

NETAI  LUSKAR  (Appellant)  v,  QUEEN-EMPRESS  (Respondekt.)» 

Charge  of  murder ^  Statement  by  the  accused  in  answer  to — Penal  Code,  ss.  $02, 
joOf  excep,  i  and  explanation — Plea  0/  guilty — Act  X,  of  1882,  ss.  2yi,  2gg 
— Criminal  Procedure  Code, 

An  accused  person  in  answer  to  a  charge  of  murder  stated  that  he  had  killed  his  wife, 
but  that  he  had  done  so  in  consequence  of  his  havine  discovered  her  in  an  act  of  adultery 
on  the  previous  day.  Held  that  such  a  statement  did  not  amount  to  a  plea  of  guihy  on 
the  charge,  and  that  it  was  the  duty  of  the  Court  to  try  whether  the  provocation  there- 
in disclosed  was  sufficiently  grave  and  sudden  to  reduce  the  offeace. 

One  Netai  Luskar  was  committed  to  the  Sessions  Court  on  a  charge  o 
mvrder,  under  s.  302  of  the  Indian  Penal  Code.  After  hearing  the  charge  read, 
the  accused  made  the  following  statement :  ''  I  did  kill  my  wife.  I  did  not 
kill  her  willingly.  Finding  her  in  the  act  of  adultery,  and  being  wholly  un- 
able to  restrain  myself,  I  killed  her.    I  intended  to  kill  her ;  my  caste  was  gone ; 

^  Criminal  Reference,  No.  i  x  of  1885,  and  Appeal  No.  187  of  1885,  against  the  order 
of  C.  B,  Garrett t  Esq.,  Additional  Sessions  Judge  of  24-Pergunnahs,  dated  the  5th  of  Mardi 
1885. 
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I  resolved  to  kiU  her,  and  then  commit 'suicide.  I  detected  her  in  adultery 
on  Friday.  I  did  not  kill  her  then.  On  Saturday,  I  took  her  into  Madun ' 
Roy's  garden,  and  then  killed  her.  On  Friday,  after  seeing  the  adultery,  I 
was  in  fever,  and  did  not  eat.  I  vowed  I  would  not  eat  until  I  had  killed  her. 
I  told  Goberdhone  what  I  intended  to  do.  He  advised  me  to  desist.  I  said 
I  could  never  desist,  because  I  was  disgraced,  and  it  was  better  to  die  than  sub- 
mit to  such  disgrace.  I  murdered  the  woman  with  this  haswa,  I  concealed 
it  in  a  tank,  and  showed  it  to  the  police  afterwards.  Goberdhone  got  it  out  of 
the  water.  I  am  glad  I  killed  my  wife.  I  bathed  myself  in  her  blood.  I  con- 
fessed what  I  have  done  with  pleasure." 

Upon  this  statement,  the  Judge  recorded  a  plea  of  guilty  on  the  charge  of 
murder,  and  sentenced  the  accused  to  be  hanged.  The  prisoner  appealed  to 
the  High  Court,  and  a  reference  was  also  made  for  confirmation  of  the  sentence. 

No  one  appeared  for  either  party. 

The  judgment  of  the  Court  (Field  and  Beverley,  J  J.)  was  delivered  by 

Field,  J. — ^This  case  has  been  referred  to  us  under  the  provisions  of  s.  374 
for  confirmation  of  the  sentence  of  death  passed  on  the  accused  by  the  Addi- 
tional Sessions  Judge  of  the  24-Pergunnahs. 

The  accused  is  said  to  have  pleaded  guilty,  and  he  has  been  sentenced  (not 
convicted)  by  the  Judge  on  that  plea.    There  is  no  finding  on  the  record. 

The  accused  has  also  s^pealed  to  this  Court. 

In  the  Sessions  Court,  the  accused  made  the  following  statement  as  re- 
corded by  the  Sessions  Judge  :  "  I  did  kill  my  wife.  I  did  not  kill  her  will- 
ingly. Finding  her  in  the  aft  of  adultery  with  another  person,  and  being  whol- 
ly unable  to  restrain  myself,  I  killed  her,  I  intended  to  kill  her ;  my  caste  was 
gone.  I  resolved  to  kill  her,  and  then  commit  suicide.  I  detected  her  in 
aduhery  on  Friday.  I  did  not  kill  her  then.  On  Saturday,  I  took  her  into 
Madun  Roy*s  garden,  and  there  killed  her.  On  Friday,  after  seeing  the  adul- 
tery, I  was  in  fever,  and  did  not  eat.  I  vowed  that  I  would  not  eat  until  I  had 
killed  her.  I  told  Goberdhone  what  I  intended  to  do.  He  advised  me  to  de- 
sist. I  said  I  could  never  desist,  because  I  was  disgraced,  and  it  was  better 
to  die  than  submit  to  such  disgrace.  I  murdered  the  woman  with  this  haswa. 
I  concealed  it  in  a  tank,  and  showed  it  to  the  police  afterwards.  Goberdhone 
got  it  out  of  the  water.  I  am  glad  I  killed  my  wife.  I  bathed  myself  in  her 
blood.    I  confessed  what  I  had  done  with  pleasure." 

This  statement,  no  doubt,  contains  an  admission  that  the  accused  killed 
his  wife ;  but  this  admission  is  coupled  with  an  explanatory  statement,  which 
is  in  effect  a  plea  that  he  killed  her  under  grave  and  sudden  provocation.  We 
think  the  whole  statement  must  be  taken  together ;  and,  being  so  taken,  it  cer- 
tainly is  not  equivalent  to  a  plea  of  guilty  upon  the  charge  of  murder  under 
s.  302  of  the  Penal  Code.  The  explanation  to  the  first  exception  in  s.  300  of 
the  Indian  Penal^Code  states  that  the  question,  "  whether  the  provocation  was 
grave  and  sudden  enough  to  prevent  the  offence  from  amounting  to  murder,  is 
a  question  of  fact  f  and  by  s.  299  of  the  Code  of  Criminal  Procedure,  "  it  is 
the  duty  of  the  jury  to  decide  all  questions  which,  according  to  law,  arc  to  be 
deemed  questions  of  fact."  We  think,  then,  that  this  case  should  have  been 
tried  out,  and  the  verdict  of  the  jury  taken  on  the  plea  raised  by  the  accused. 
We  accordingly  set  aside  the  sentence  passed  by  the  Sessions  Judge,  and  direct 
that  the  accused,  Netai  Luskar,  be  tried  on  the  charges  on  which  he  was  com- 
mitted to  the  Court  of  Session. 

Sinitnct  sit.andi. 
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CRIMINAL  REFERENCE. 

Before  Mr.  Justice  Field  and  Mr,  Justice  Beverley, 

1885.       PRAMATHA  BHUSANA  DEB  ROY  (Petitioner)  v.  DOORGA  CHURN 
March  24.  BHATTACHARJI  and  others  (Opposite  Parties}.^ 

It  Cal.  4*3*    Dispute  as  to  the  right  to  collect  rents — Criminal  Procedure  Code  (Act  X.  of  j88jJ, 
s.  14$ — Tangible  immoveable  property — Act  X.  of  1872,  s.  $30. 

A  dispute  as  to  the  right  to  collect  rents  is  a  dispute  concerning  tangible  immove- 
able property  within  the  meaning  of  s.  145  of  the  Code  of  Criminal  Procedure. 

A  certain  tenure,  known  as  Taraf  Sachani,  comprising  28  mouzahs,  was 
sold  for  arrears  of  rent  on  the  ist  September  1884,  and  purchased  by  the  de- 
cree-holder, Kumar  Pramatha  Bhusana  Deb,  Rai  Bahadur  of  Naldanga.  On 
the  2 1  St  December,  the  Nazir  of  the  Civil  Court  delivered,  possession  to  the 
auction-purchaser  of  the  village  of  Dighulgram,  one  of  the  28  mouzahs  afore- 
said. The  Kumar's  party  thereupon  began  collecting  such  rents  as  they  coald 
from  the  tenants  of  the  village.  They,  however,  were  opposed  by  one  Doorga 
ChumBhattacharji,  who  claimed  the  village  as  his  under-tenure,  and  alleged 
that  he  had  been  in  peaceful  possession  of  it  for  upwards  of  thirty  years.  The 
Deputy  Magistrate  of  Magoora,  being  satisfied  upon  the  report  of  the  sub- 
inspector  of  police  that  a  dispute  likely  to  cause  a  breach  of  the  peace  existed 
concerning  mouzah  Dighulgram,  which  lay  within  his  jurisdiction,  issued  an 
order,  calling  upon  the  rival  parties  to  appear  and  file  written  statements  of 
their  respective  claims  to  the  mouzah.  Upon  a  review  of  all  the  circumstances 
of  the  case,  the  Deputy  Magistrate  held  that  the  Bhattacharji's  party  were  in 
possession  of  the  mouzah,  and  were  entitled  to  retain  j)ossession  thereof,  until 
evicted  in  due  course  of  law.  Against  that  order,  the  Kumar  applied  to  the 
High  Court,  and  obtained  the  rule  set  out  in  the  judgment  of  Field,  J.  On 
the  rule  coming  up  for  argument,  it  was  contended,  on  behalf  of  the  petitioner, 
that  the  Court  below  had  no  jurisdiction,  because  the  dispute  related  only  to 
the  right  to  collect  rents. 

Mr.  Pugh  and  Baboo  Rashhehari  Ghose  for  the  petitioner. 

The  Advocate-General  (Mr.  G.  C,  Paul)  and  Baboo  Srinatk  Doss  for  the 
opposite  party. 

The  order  of  the  Court  was  as  follows  : — 

Field,  J.  (Beverley,  J.,  concurring). — In  this  case  a  rule  was  granted, 
in  order  to  have  a  question  decided,  which  has  arisen  upon  the  construction 
of  s.  145  of  the  Code  of  Criminal  Procedure.  The  rule  is  in  the  following 
language :  "  Let  a  rule  issue  on  the  opposite  party  to  show  cause  why  the 
order  of  the  Deputy  Magistrate,  so  far  as  regards  the  land  other  than  the 
khamar  land,  should  not  be  set  aside,  on  the  ground  that  it  is  bad  in  law,  be- 
cause it  concerns  merely  the  right  to  collect  rents  from  tenants,  which  is  not 
'tangible  immoveable  property'  within  the  meaning  of  s.  145  of  the  Code  of 
Criminal  Procedure.''  Under  the  Code  which  was  in  force  before  Act  X.  of 
1882  was  passed,  there  can  be  no  doubt  that,  according  to  the  decisions  of  this 
Court,  the  right  to  collect  rents  from  ryots  did  come  within  the  purview  of  the 
corresponding  section  (530)  of  the  former  Code.  This  was  decided  in  several 
cases,  to  two  of  which  we  may  refer,  Sutherland  v.  Crowdy  ^  and  Harak  Na- 

»  Criminal  Revision,  No.  90  of  1855,  against  the  order  of  Baboo  Pearl  Mohun  Ba- 
netjit  Deputy  Magistrate  of  Magoorah,  dated  the  23rd  of  February  1885. 
»i8W.R.Cr.  iijgB.  L.R.2a9. 
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rain  Singh  v.  Luchmi  Bux  Royy  At  the  same  time  it  was  held  that  the  pro- 
visions of  s.  530  did  not  apply  when  there  were  tenure- holders  intermediate  - 
between  the  zemindar  and  the  ryots.  This  latter  point  was  decided  in  Em- 
press V.  Thacoor  Dyal  Sing?  The  present  case  is  not,  however,  on  all  fours 
with  this  last  case.  A  different  view  was  taken  by  the  Madras  High  Court, 
and  what  we  have  to  consider  on  the  present  occasion  is,  whether  it  was  the 
intention  of  the  Legislature  to  alter  the  law  as  settled  by  the  decisions  of  this 
Court,  and  to  adopt  in  preference  the  view  taken  by  the  Madras  Court. 

In  order  to  determine  this  point,  we  must  examine  the  language  of  s.  530 
of  the  old  Code,  and  compare  it  with  the  language  of  s.  145  of  the  present 
Code.  The  section  of  the  old  Code  was  as  follows  :  "  Whenever  the  Magis- 
trate of  the  district,  &c.,  is  satisfied  that  a  dispute,  likely  to  induce  a  breach 
of  the  peace,  exists  concerning  any  land  or  the  boundaries  of  any  land,  or  con- 
cerning any  houses,  water,  fisheries,  crops,  or  other  produce  of  land,  within  the 
limits  of  his  jurisdiction,  such  Magistrate  shall  record  a  proceeding,  stating  the 
grounds  of  his  being  so  satisfied,  and  shall  call  on  all  parties  concerned  in  such 
dispute  to  attend  his  Court  in  person,  or  by  agent,  within  a  time  to  be  fixed  by 
such  Magistrate,  and  to  give  in  a  written  statement  of  their  respective  claims,  as 
respects  the  fact  of  actual  possession  of  the  subject  of  dispute.  Such  Magistrate 
shall,  without  reference  to  the  merits  of  the  claims  of  any  party  to  a  right  of  pos- 
session, proceed  to  enquire  and  decide  which  party  is  in  possession  of  the  sub- 
ject of  dispute." 

The  language  of  the  present  law  is  as  follows  :  "  Whenever  a  District  Ma- 
gistrate, &c.,  is  satisfied  from  a  police-report  or  other  information  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  exists  concerning  any  tangible  immoveable 
property,  or  the  boundaries  thereof,  within  the  local  limits  of  his  jurisdiction,  he 
shall  make  an  order  in  writing,  stating  the  grounds  of  his  being  so  satisfied,  and 
requiring  the  parties  concerned  in  such  dispute  to  attend  his  Court,  in  person 
or  by  pleader,  within  a  time  to  be  fixed  by  such  Magistrate,  and  to  put  in  writ- 
ten statements  of  their  respective  claims  as  respects  the  facts  of  actual  possession 
of  the  subject  of  dispute.  The  Magistrate  shall  then,  without  reference  to  the 
merits  of  the  claims  of  any  such  parties  to  a  right  to  possess  the  subject  of  dis- 
pute, peruse  the  statements  so  put  in,  hear  the  parties,  receive  the  evidence  pro- 
duced by  them  respectively,  consider  the  effect  of  such  evidence,  take  such  fur- 
ther evidence  (if  any)  as  he  thinks  necessary,  and,  if  possible,  decide  whether 
any,  and  which,  of  the  parties  is  then  in  such  possession  of  the  said  subjed. " 

It  has  been  argued  that  the  introduction  of  the  word  "  such  "  before  "  pos- 
session" in  the  last  clause  of  the  section  just  quoted  indicates  an  intention  on 
the  part  of  the  Legislature  to  alter  the  law.  We  are  not  able  to  accede  to  this 
argument.  We  think  that,  both  under  the  old  law  and  under  the  new  law,  parties 
were  required  to  plead  as  to  actual  possession,  and  the  decision  of  the  Magis* 
trate  was  to  be  upon  this  same  possession.  Under  the  present  law,  this  is  clear, 
because  the  words  "  such  possession  "  refer  to  actual  possession.  Under  the 
old  law,  it  is  not  so  clear,  because  the  word  "  such  "  does  not  come  before  **  pos- 
session ; "  but  we  think  that,  inasmuch  as  the  old  law  required  parties  to  plead 
as  to  actual  possession^  it  was  intended  that  the  decision  of  the  Magistrate  should 
deal  with  the  same  possession,  that  is,  actual  possession.  I(  is  more  difiScultto 
deal  with  the  alteration  in  the  language  of  the  Legislature  introduced  by  the 
term  "  tangible  "  before  "  immoveable  property.  "  If  the  word  "  tangible  "  had 
been  introduced  before  "  possession, "  it  would  have  been  clear  that  the  inten- 
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tion  of  the  Legislature  was  to  alter  the  law  as  laid  down  by  the  decisioii  in  the 
'  case  of  Sutherland  v.  Crowdy  and  the  other  similar  cases;  but  the  use  erf  the 
word  "  tangible, "  not  in  connection  with  "  possession,  "  but  in  connection  with 
the  words  "  immoveable  property,"  does  not,  in  our  view,  indicate  a  similar 
intention.  It  is,  we  think,  quite  explainable,  without  assuming  any  intention 
on  the  part  of  the  Legislature  to  alter  the  law  as  laid  down  by  the  decisions  of 
this  Court.  Under  the  old  Code,  the  dispute  was  a  dispute  "  concerning  any 
land  or  the  boundaries  of  any  land^  or  concerning  any  houses,  water y  fisheries^ 
crops,  or  other  produce  0/ land. "  Now,  this  dispute  was  certainly,  so  far  as  re- 
gards fisheries,  a  dispute  concerning  an  incorporeal  right,  and  an  incorporeal 
right  is  intangible  property.  The  dispute  which  the  present  Code  speaks  of 
is  a  dispute  concerning  any  tangible  immoveable  property  ;  the  word  "  fisheries  " 
and  other  words  have  been  omitted.  It  is  clear  that  a  dispute  concerning  an 
incorporeal  right  would  not  come  within  the  purview  of  the  section  in  the  pre- 
sent Code.  We  think,  therefore,  that  the  alteration  in  the  language,  by  the  in- 
troduction of  the  word  ^* tangible,  '*  is  explainable  by  the  exclusion  from  the  sec- 
tion of  the  present  Code  of  words  descriptive  of  incorporeal  or  intangible  right 
or  property.  Under  the  old  law  it  was  held  that  a  dispute  between  rival  zem'm- 
dars  as  to  the  right  to  collect  rents  was  a  dispute  concerning  land.  We  think 
it  impossible  to  say  that  a  similar  dispute  is  not,  within  the  meaning  of  the  pre- 
sent law,  a  dispute  concerning  tangible  immoveable  property.  The  use  of  the 
word  "  concerning  "  in  the  definition  seems  to  make  this  wide  construction  pos- 
sible, and  this  word  is  retained  in  the  present  Code. 

Speaking  for  myself,  I  may  say  that  I  would  gladly  have  come  to  a  differ- 
ent conclusion,  because  I  think  that  disputes  between  zemindars  as  to  the  right 
to  collect  rents  ought  not  to  be  brought  into  the  inferior  Criminal  Courts  in  Ais 
country.  But,  applying  the  ordinary  rules  of  construction,  I  do  not  see  how  we 
can  arrive  at  any  other  conclusion  than  that  the  Legislature  has  not  had  the 
intention  of  altering  the  law  as  settled  by  the  decisions  of  this  Court.  The  role 
must  be  discharged. 

Rule  discharged. 


CRIMINAL  MOTION. 


Be/ore  Mr.  Justice  Pigot  and  Mr.  Justice  OKinealy. 

1885.         KAMRUDDIN  DAI  and  others  (Petitioners)  v.  SONATUN  MANDAL 
April  14.  (Opposite  Party)  .^ 

II  Cal.  449.    Criminal  Procedure  Code  (Act  X,  of  1882),  ss.  36^,  424, 42&^Judgment,  Contents 

of. 

A  Sessions  Judge,  after  hearing  an  appeal,  gave  the  following  judgment :  "  It  is  urged 
that  the  evidence  is  quite  untrustworthy,  and  that  the  decision  should  be  reversed.  The 
depositions  have  been  gone  through,  and  commented  on  at  considerable  length.  The  Court 
finds  no  ground  for  interference.  The  appeal  is  dismissed."  /fe/<^  that  this  was  not  a  suffi- 
cient compliance  with  ss.  367  and  424  of  A61 X.  of  1882,  and  that  the  case  should  be  re-tried. 

Four  persons,  who  were  said  to  have  been  the  dependents  of  one  Kali  Das 
Rai,  were  accused  by  one  Sonatun  Mandal,  with  having,  on  the  21st  November 
1884,  in  company  with  some  150  others,  unlawfully  entered  into  his  house,  and 

» Criminal  Motion,  No.  107  of  1885,  against  the  decision  of  %  McLaughlin,  Esq,, 
Sessions  Judge  of  Jessore,  dated  the  18th  March  1885,  affirming  the  decision  of  Baboo 
Anand^  Chunder  Sen,  Deputy  Magistrate  of  Narail,  dated  the  13th.  February  l^. 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  XL 


631 


with  having  taken  away  certain  articles  therefrom.  The  reason  for  the  outrage 
was  said  to  have  been  the  refusal  of  Sonatun  Mandal  to  give  a  kahuliat  in  favour 
of  Kali  Das  Rai. 

The  accused  were  tried  by  the  Deputy  Magistrate  of  Narail,  and  were  con- 
victed of  rioting  under  s.  147  of  the  Penal  Code,  and  ^ntenced  to  two  months' 
rigorous  imprisonment.  The  prisoners  appealed  to  the  Sessions  Judge  of  Jessore 
on  the  following  grounds :  That  the  evidence  given  by  the  prosecution  was  un- 
reliable:  (i)  because  nine  witnesses  were  mentioned  in  the  first  information  as 
having  been  eye-witnesses  of  the  alleged  occurrence,  and  only  one  of  these  per- 
sons had  been  called  to  give  evidence ;  (2)  because  the  witnesses  who  were 
examined  were  all  of  them  ryots  or  dependents  of  one  Chunder  Kant  Rai,  with 
whom  Kali  Das  Rai  was  at  feud ;  and  (3)  because  the  alleged  outrage  was  said 
to  have  been  committed  in  sight  of  the  baeaar,  and  at  a  time  when  people  were 
going  to  the  hdt^  and  not  one  single  independent  witness  was  produced  by  the 
prosecution ;  (4)  because  the  complainant  alleged  that  certain  articles  of  property 
stolen  from  his  house  were  found  by  the  police  in  the  house  of  the  accused,  and 
no  attempt  was  made  to  substantiate  this  statement  oy  producing  the  articles 
said  to  have  been  stolen ;  (5)  because  there  was  no  evidence  save  that  of  the  com- 
plainant, to  show  that  the  accused  had  eva*  been  asked  to  give  a  kabuliat;  and 
it  had  been  proved  that  the  complainant  was  not  a  ryot  of  Kali  Das  Rai ;  and 
(6)  because  there  had  been  great  delay  in  giving  information  to  the  police  of  the 
alleged  outrage.  The  Sessions  Judge  heard  the  appeal,  and  gave  the  following 
judgment : — 

''  It  is  urged  that  the  evidence  is  quite  untrustworthy,  and  that  the  decision 
should  be  reversed.  The  depositions  have  been  gone  through,  and  comment- 
ed on  at  considerable  length.  The  Court  finds  no  ground  for  interference.  The 
appeal  is  dismissed/' 

The  prisoners  applied  to  the  High  Court  under  the  revisional  sections  of 
the  Code,  contending  that  the  Sessions  Judge  had  given  no  decision,  in  accord- 
ance with  ss.  367  and  424  oi  the  Code,  on  any  one  of  the  grounds  of  appeal,  and 
that,  for  this  reason,  the  judgment  should  be  set  aside,  and  the  appeal  re-heard. 

Mr.  H,  Bell  for  the  petitioners. 

The  Court  granted  to  the  petitioners  a  rule  «m,  calling  upon  Sonatun 
Mandal  to  show  cause  why  the  judgment  of  the  Sessions  Judge  should  not  be 
set  aside,  and  why  he  should  not  be  directed  to  re-hear  the  appeal. 

When^granting  this  rule,  the  Court,  having  regard  to  the  fact  that  the  pri- 
soners were  on  bail  up  to  the  decision  of  the  Sessions  Judge,  and  considering 
that  no  proper  decision  had  yet  been  come  to  by  him,  released  the  prisoners  on 
bail,  pending  the  hearing  of  the  rule. 

The  rule  came  on  for  hearing,  and,  no  one  appearing  to  show  cause,  Mr. 
Bell  (with  him  Baboo  yagut  Chunder  Banerjee),  on  behalf  of  the  petitioners, 
applied  that  the  rule  should  be  made  absolute. 

The  Court  (Pigot  and  O'Kinealy,  JJ.)  thereupon  set  asidelhe  judgment 
of  the  Sessions  Judge,  ordered  a  re-hearing,  and  released  the  prisoners  on  bail 
pending  such  re-hearing. 

Rule  absolute. 


1885. 

Kamruddin 
Dai 

Sonatun 

Mandal, 

1 1  Cal.  449. 
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CRIMINAL  APPELLATE. 

Before  Mr,  Justice  Prinsep  and  Mr,  Justice  Pigot, 

1885.  MEHTER  ALI  and  others  (Appellants)  v,  QUEEN-EMPRESS 

A^  2g.  (Respondent).^ 

Cal  Enhancement  of  sentence  on  appeal — Criminal  Procedure  Code  (Act  X,  of  1882J, 

ss,  42jf  4jg— Penal  Code,  s,  330, 

A  head-constable  was  convicted  under  s.  330  of  the  Penal  Code,  and,  at  a  trial  before 
a  Sessions  Judge,  sentenced  to  four  months'  simple  imprisonment.  The  prisoner  appeal- 
ed. The  High  Court,  in  dismissing  the  appeal,  directed,  as  a  Court  of  Revision,  that  the 
sentence  passed  should  be  enhanced. 

Four  persons,  viz.,  Mannu  Lall,  sub-inspector,  Mehter  All,  head-consta- 
ble, Hussen  Buksh,  constable,  and  Ameer  Buksh,  constable,  were  charged, 
under  s.  330  of  the  Penal  Code,  with  having  voluntarily  caused  hurt  to  certain 
persons,  in  order  to  extort  confessions  from  them,  which  might  lead  to  the 
detection  of  the  murderer  of  one  Mussamut  Dhuri.  The  Sessions  Judge,  differ- 
ing from  both  assessors,  found  that  Mannu  Lall  and  Mehter  Ali  were  guilty 
under  s.  330  of  the  Penal  Code,  and  sentenced  Mannu  Lall  to  simple  impri- 
sonment for  one  year,  and  Mehter  Ali  to  simple  imprisonment  for  four  months ; 
he  also,  concurring  with  one  of  the  assessors,  found  that  Hussen  Buksh  and 
Ameer  Buksh  were  also  guilty  under  s.  330  of  the  Penal  Code,  and  sentenced 
them  to  two  years'  rigorous  imprisonment. 

The  prisoners  appealed  to  the  High  Court. 

Baboo  Boido  Nath  Dutt  for  Mehter  Ali.  The  other  prisoners  were  un- 
represented. 

The  Officiating  Deputy  Legal  Remembrancer  (Mr.  Leith)  for  the  Crown. 

Judgment  of  the  Court  was  delivered  by 

Prinsep,  J. — ^As  regards  the  two  constables,  the  evidence  leaves  no  doubt 
in  our  minds  with  regard  to  the  correctness  of  the  order  of  the  Sessions  Judge 
convicting  them,  under  s.  330  of  the  Penal  Code,  of  having  caused  hurt  to  cer- 
tain persons  accused  of  murder  of  Mussamut  Dhuri,  with  the  intention  of  ex- 
torting confessions  from  them. 

As  regards  the  other  appellant,  Mehter  Ali,  who  occupied  a  somewhat 
higher  position,  being  a  head-constable,  it  is  argued  that  the  evidence  on  the 
record  does  not  amount  to  actual  proof  that  he  himself  caused  any  such  hurt  to 
any  of  these  persons.  In  support  of  this  contention,  our  attention  has  been 
drawn  to  some  discrepancies  inthe  evidence  on  the  record,  and  especially  on  com- 
parison of  the  evidence  given  by  the  principal  witnesses  at  the  trial  with  state- 
ments made  at  the  various  preliminary  stages  of  the  proceedings.  These  dis- 
crepancies, however,  do  not  affect  the  general  character  of  the  evidence.  The 
evidence  is  clear  that  false  confessions  were  obtained  from  these  persons  who 
were  arrested  by  the  police  on  suspicion  of  having  murdered  the  woman,  Dhuri, 
and  that  these  false  confessions  were  the  result  of  violence  toward  these  persons, 
openly  caused  by  the  two  constables,  as  well  as  of  illegal  detention  in  police- 
custody  beyond  the  period  prescribed  by  law.  The  appellant-head-constable 
was  for  some  days  in  charge  of  the  police-investigation,  and  the  superior  officer 
of  these  constables  when  openly  using  violence  to  the  prisoners  in  their  custody, 
and  he  was  throughout  in  the  immediate  neighbourhood  of  the  places  where 

»  Criminal  Appeal,  No.  220  of  1885,  against  the  order  passed  by  J,  Pratt,  Esq,,  Offi- 
ciating Sessions  Judge  of  Pumeah,  dated  the  iith  March  1885. 
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this  violence  was  used,  and  in  constant  company  with  the  constables.    We  find        1885* 

ourselves,  therefore,  unable  to  come  to  any  conclusion,  but  that  he  was  not  only  TJ ~* 

cognizant  of  those  assaults,  but  he  was  an  accomplice  in  them,  and  in  the  illegal  '*'""'"^*  ^^ 
detention  as  the  means  by  which  he  intended  to  obtain  false  confessions.    We,  ** 

therefore,  think  that  there  are  no  reasonable  grounds  for  questioning  the  cor-     Qi««n. 
rectness  of  the  conviction  of  the  head-constable,  Mehter  Ali.  Emprbss, 

In  sentencing  the  head-constable  to  four  months'  simple  imprisonment,  it  "  ^^' 
would  seem  that  the  Sessions  Judge  had  before  him  the  fact  that  he  had  found 
that  there  was  a  superior  officer  also  engaged  in  the  investigation,  and  in  his 
opinion  more  culpable  than  the  head-constable.  We  have  not  before  us  the  case 
of  the  sub-inspector,  and  we  desire  to  express  no  opinion  regarding  it ;  but  even 
in  the  view  taken  by  the  Sessions  Judge,  we  think  that  this  sentence  is  alto- 
gether inadequate,  and  therefore,  in  dismissing  the  appeal  of  Mehter  Ali,  we 
direct,  as  a  Court  of  Revision,  that,  in  lieu  of  the  sentence  passed  by  the  Ses- 
sions Judge,  he  be  sentenced  to  six  months'  rigorous  imprisonment,  calculated 
from  the  date  of  the  sentence  of  the  Sessions  Court. 

The  appeals  of  the  two  constables  are  dismissed. 

Appeals  dismissed. 

FULL  BENCH  REFERENCE. 

Be/ore  Sir  Richard  Gar  thy  Knight,  Chief  Justice,  Mr.  Justice  Prinsepy  Mr. 
Justice  Wilson,  Mr.  Justice  Field,  and  Mr.  Justice  O'Kinealy. 

In  the  matter  of  GOPI  NATH  (Petitioner)  v.  KULDIP  SINGH  and  1885. 

OTHERS  (Opposite  Parties).^  May  tS' 


Sanction  to  prosecute — Proceedings  under  s.  82  of  AH  II L  of  iSjj'^Registration*^    1 1  Cal.  566^ 

Act  III.  of  i8yy,  ss.  82,  83. 

It  is  not  necessary  that  sanction  should  be  given  before  instituting  a  charge  under 
s.  82  of  the  Registration  A6t. 

This  case  arose  from  certain  proceedings  taken  in  connection  with  a  deed, 
which  purported  to  have  been  executed  by  one  Gopi  Nath  and  his  three  sons 
in  favour  of  Kuldip  Singh  and  his  brothers,  passing  to  the  vendees  the  pro- 
prietary right  of  the  vendors  in  a  certain  mouzah.  This  deed  bore  date  the  27th 
March  1884,  and  was  presented  to  a  Sub-Registrar  for  registration  by  Kuldip 
Singh  on  the  19th  July  1884.  Gopi  Nath  and  his  three  sons  were  summoned 
to  attend  before  the  Sub-Registrar,  and,  failing  to  appear,  a  warrant  was  issued 
against  them.  On  the  8th  September,  the  executants,  the  vendors,  denied  exe- 
cution of  the  deed,  and,  as  a  consequence,  registration  was  refused.  An  ap- 
peal was  made  to  the  Registrar,  and  he  directed  an  enquiry  to  be  held  in  the 
matter  by  the  Deputy  Collector ;  in  enquiring  into  the  matter,  the  Deputy  Col- 
lector reported  that  the  parties  had  compromised  the  case,  and  a  petition  in 
accordance  with  the  compromise  was  presented  to  the  Registrar  by  Gopi  Nath 
and  his  sons,  in  which  they  stated  that  they  had  received  Rs.  305  as  considera* 
tion  for  the  sale,  and  that  they  were  then  ready  to  admit  execution,  and  have 
the  deed  registered.  The  District  Magistrate,  however,  insisted  on  the  enquiry 
being  carried  through,  being  of  opinion  that,  if  the  vendors  had  really  exe- 
cuted the  document  before  its  presentation,  they  had  made  a  false  statement  in 
denying  execution,  or,  if  that  was  not  so,  Kuldip  Singh  must  have  committed 

^  Full  Bench  Reference  on  Criminal  Motion,  No.  165  of  1885,  from  an  order  of  J. 
Boxmell,  Esq.,  District  Magistrate  of  Gya,  dated  the  aTth  March  1885. 

L  L.  R.,  Cal.  80. 
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tf^4       torgetf,    A  ftesh  enquiry  was  therefore  held,  and  on  it  the  Deputy  Magistrate 
'  oame  to  the  conclusion  that  Gopi  Nath  and  his  sons  had  executed  the  deed. 

G6rt  nAt!t   j^^  ^jjg^  ^Yity  had  falsely  denied  execution  before  the  Sub-Registrar,  conclud- 
^  ing  his  report  with  the  words :  "  They  may,  therefore,  be  prosecuted  under  s. 

KtM,otfr  88  (a)  Of  the  Registration  Ad."  On  the  37th  March  1885,  Mr.  Boxwell,  the 
8»we»*  Magistrate  of  the  District,  passed  the  following  order :  **  Gopi  Nath  will  be 
If  Otfi  SW.  prosecuted  for  perjury  before  Mr.  Hampton.'*  Gopi  Nath,  after  being  summon- 
ed to  2^>pear  to  answer  to  a  charge  under  s.  82  (a)  of  Ad  III.  of  1877  on  the 
85th  April,  applied  on  the  1 8th  April  that  proceedings  should  be  stayed,  as  no 
sanction  for  the  prosecution  had  been  granted.  The  Deputy  Magistrate,  Mr. 
Hampton,  rejected  the  application,  stating  that  the  prosecution  had  been  direct- 
ed by  Mr.  Boxwell,  who  was  Registrar  as  well  ?s  Magistrate  of  the  District. 
Gopi  Nath,  thereupon,  applied  to  the  High  Court  to  have  the  proceedings  taken 
agunst  him  set  aside>  on  the  ground  that  the  District  Magistrate  had  no  juris- 
diction to  grant  sanction ;  that  the  sanction  did  not  comply  with  the  terms  o( 
8.  195  of  the  Code  of  Criminal  Procedure.  Mr.  Justice  Prinsep  and  Mr.  Jus- 
tice Pigot  on  the  24th  April  1885,  after  expressing  a  doubt  as  to  the  correctness 
of  the  decision  in  Queen-Empress  v.  Batesar  Mandal}  ordered  the  record  to 
be  sent  for,  and  directed  that,  in  the  meantime,  proceedings  before  Mr.  Hamp- 
ton should  be  stayed.  On  the  28th  April,  after  perusing  the  record,  the  same 
learned  Judges  referred  to  a  Fall  Bench  the  question,  whether,  before  pro- 
ceedings can  be  taken  before  a  Magistrate  in  regard  to  false  evidence  alleged 
t6  have  been  intentionally  given  before  an  officer  acting  under  the  Registration 
Ad,  sanction  must  have  been  given  by  such  officer,  or  some  officer  to  whom 
he  is  subordinate  ?    The  order  of  reference  was  as  follows : — 

"  The  irregularities  complained  of  in  this  case  relate  to  the  manner  in 
which  sanction  to  prosecute  has  been  granted,  and  to  the  proceedings  subse- 
quently taken ;  but,  before  we  can  properly  consider  the  effect  of  those  irregu- 
larities, we  must  first  find  whether  any  sanction  is  necessary,  before  proceed- 
ings can  be  taken  before  a  Magistrate,  regarding  false  evidence,  said  to  have 
been  given  before  a  registration-officer. 

'*  S.  195  of  the  Code  of  Criminal  Procedure  declares  that  no  Court  shall 
take  cognizance  of  any  offence  punishable  under  s.  193  of  the  Indian  Penal 
Code«  when  such  offence  is  committed  in,  or  in  relation  to,  any  proceeding  in 
any  Conrt>  except  with  the  previous  sanction  or  on  the  complaint  of  such  Omrt, 
tjr  of  some  other  Court  to  which  such  Court  is  subordinate.  The  offence  said 
to  have  been  committed  in  this  case  is  punishable  under  s.  82  of  the  Registration 
Aotb  It  is,  no  doubt,  of  the  same  nature  as  that  punishable  under  s.  1 93  of  the 
Penal  Code ;  but,  if  the  terms  of  these  sections  be  compared,  it  will  be  seen  that, 
whereas  under  s.  82  of  the  Registration  Act  a  sentence  of  seven  years'  imprison- 
ment can  be  passed  in  any  case  of  intentionally  giving  false  evidence  before  a 
regtstration^c^cer,  s.  193  of  the  Penal  Code  provides  that  that  sentence  shall 
be  passed  only  in  a  case  in  which  the  false  evidence  has  been  given  in  a  stage 
of  a  judicial  proceeding.  This  raises  the  question  whether  a  proceeding  before 
a  regittration-crifficer  is  a  judicial  proceeding,  which  again  involves  a  considera- 
tion of  the  second  point,  whether  a  registration-officer  is  a  Court  within  the 
meaning  of  s.  195  of  the  Code  of  Criminal  Procedure. 

**  Our  attention  has  been  directed  to  the  case  of  Queen- Empress  v.  Bate- 
Stir  Mandaly^  In  which  it  was  held  that  sanction  to  a  prosecution,  arising  out 
of  proceedings  before  a  registration-officer,  is  necessary  before  it  can  be  com- 
menced. 

^  I,  L.  R.,  It)  Cal.  604. 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  XL 


«35 


We  are  inclined  to  disagree  with  the  view  thus  expressed  with  regard  to 
the  terms  of  8.  195  of  the  GDde  of  Criminal  Procedure,  and  of  s.  83  of  the  ■ 
Registration  Act ;  and  we,  therefore,  refer  for  determination  by  a  Full  Bench 
of  this  Qourt  whether,  before  proceedings  can  be  taken  before  a  Magistrate  in 
regard  to  false  evidence  alleged  to  have  been  intentionally  given  before  an 
officer  acting  under  the  Registration  Act,  sanction  must  have  been  given  by 
such  officer,  or  some  officer  to  whom  he  is  subordinate.'' 

On  the  hearing  before  the  Full  Bench — 

Mr.  Mullick  (with  him  Baboo  Jogesh  Chunder  Dey)  appeared  for  CSopl 
Nath. 

Mr.  Braunfeldty  who  appeared  for  Kuldip  Singh,  was  not  called  upon. 

The  opinion  of  the  Full  Bench  was  as  follows  : — 

It  appears  that  the  charge  against  the  accused,  with  which  we  are  now 
dealing,  was  not  made  under  s.  193  of  the  Penal  Code,  but  under  s.  82  of  the 
Registration  Act.  It  is,  therefore,  not  necessary,  for  the  purposes  of  this  case, 
to  consider  whether,  when  in  holding  an  enquiry  under  that  Act,  the  Registrar 
is  acting  as  a  "  Court''  within  the  meaning  of  s.  195  of  the  Criminal  Procedure 
Code.  We  have  only  to  consider  whether,  before  instituting  a  charge  under 
s.  82,  any  sanction  at  all  is  necessary. 

We  are  of  opinion  that  no  sanction  is  required.  It  has  been  contended 
that,  under  s.  83  of  the  Registration  Act,  it  is  necessary  that  some  one  of  the 
officers  who  are  mentioned  in  that  section  must  have  given  previous  permission 
to  institute  proceedings ;  but  we  think  that  it  is  not  so.  The  provisions  of  s.  83 
are  not  obligatory.  They  rather  seem  to  be  intended  for  the  purpose  of  ena- 
bling the  officers  of  the  Registration  Department,  when  they  should  see  fit,  to 
institute  any  prosecution  under  the  Act  upon  their  own  responsibility. 


li^. 


QomNath 

Kuldip 


CRIMINAL  MOTION. 


Before  Mr,  JtuHce  Milter  and  Mr,  Justice  Norris. 

GOVERDHAN  SINHA  and  another  (PETmoNERs) «».  Tai  QUEEN-EM- 
PRESS (Opposite  Party).i 

Embankment — Addition  to  existing  embankment — Noiification^  Publication  of, 
•     under  Bengal  Embankment  Act-~Beng,  Act  //.  of  1882  (Bengal  Embankment 
ActJ,  ss.  6,  76,  cl.  (b),  and  80, 

The  words,  "  shall  add  to  any  existing  embankment,"  \n  cl.  b,  s.  76  of  Beng.  Act  ]l. 
of  1882,  are  not  intended  to  mean  any  repair  of  an  existing  embankment,  even  if  the  effect 
of  such  repair  be  to  make  the  embankment  higher  or  broader,  but  only  mean  an  extension 
in  the  length  of  an  existing  embankment. 

^he  notification  referred  to  in  s.  6  of  the  Act  must  be  published  in  the  manner  pro- 
vided by  s.  80 ;  and  it  is  not  sufficient  for  such  notification  merely  to  be  published  in  the 
Cmlcutta  Gazette. 

This  motion  arose  out  of  a  prosecution  under  the  provisions  of  s.  76  of 
Beng.  Act  II.  of  1882.  The  accused  were  charged  with  "adding to  «n  em- 
bankment "  within  the  prohibited  area  without  having  previously  obtained  the 
permission  of  the  Collector  as  provided  by  cl.  b  of  that  section. 

It  was  not  disputed  that  the  permission  of  the  Collector  had  not  been  o1> 
tained,  but  the  accused  pleaded  that  what  they  had  done  merely  awounted  *q 

'Criminal  Motions,  Nos.  134 and  135  of  1885,  against  the  order  passed  by  Baboo 
VmeA  CkanSnt  BtUavyaL  Deputy  Magistrate  of  Tumlook,  dated  the  lothof  March  1865. 
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repairing  the  embankment,  and  not  to  an  addition  thereto ;  and,  even  if  there 

'  had  been  any  addition,  that  they  could  not  be  convicted,  inasmuch  as  there 

had  been  no  publication  of  the  requisite  notice  under  the  provisions  of  s.  80. 

The  complainant,  a  sub-overseer  of  the  Public  Works  Department,  in  the 
case  against  Goverdhan  Sinha,  gave  evidence  to  the  effect  that  the  embank- 
ment had  existed  for  a  period  of  five  years  at  a  height  of  only  i  foot,  and  that 
the  accused,  in  spite  of  being  warned  and  prohibited  from  doing  so,  had  raised 
it  to  a  height  varying  from  2\  to  3^  feet.  In  answer,  the  accused  produced 
evidence  to  the  effect  that  the  normal  height  of  the  embankment  was  from  4 
to  5  feet,  but  that,  owing  to  the  encroachment  of  the  river,  it  had  been  reduced 
in  height,  and  that  from  time  to  time  repairs  were  made,  and  that  when  the 
repairs  complained  of  were  made,  it  was  only  i  foot  in  height.  The  Deputy 
Magistrate  disbelieved  the  evidence  on  behalf  of  the  accused,  and  came  to  the 
conclusion  that  the  act  of  raising  the  embankment  from  a  height  of  i  foot  to  a 
height  of  from  2\  feet  to  3!  feet  constituted  "an  adding  to  it;"  and,  finding 
that  the  notice  required  was  published  in  the  Calcutta  Gazette,  convicted  the 
accused  and  fined  him  Rs.  7,  and  ordered  him  to  remove  the  additional  earth. 

The  facts  and  the  findings  of  the  Deputy  Magistrate  in  this  case  against 
the  other  accused,  Sree  Nath  Biswas,  were  substantially  the  same. 

The  accused  thereupon  applied  to  the  High  Court  for  a  rule  to  have  the 
conviction  set  aside  upon  the  ground  that  the  publication  of  the  notice  was  not 
sufficient,  and  that,  even  upon  the  facts  admitted  or  proved,  no  offence  had 
been  committed,  as  the  ad  did  not  amount  to  adding  to  the  embankment,  but 
merely  to  repairing  it. 

The  application  was  made  on  the  17th  April  1885  by  Mr.  Pughy  on  be- 
half of  the  accused,  before  a  Bench,  consisting  of  Prinsep  and  Pigoty  JJ.,  and 
a  rule  nisi  was  issued. 

The  rule  came  on  for  hearing  before  Mitter  and  Norris,  J  J.,  on  the  19th 
May  1885,  and  Mr.  Pugh  (Baboo  Tarak  Nath  Palit  and  Baboo  Jogesh  Chan- 
dra De  with  him)  contended  that  no  offence  had  been  committed,  as  it  was  not 
shown  that  any  addition  had  been  made  to  the  embankment,  so  as  to  bring  the 
accused  within  the  term  of  cl.  (3)  of  s.  ^(iy  and  that  the  notification  required  by 
s.  6  must  be  published  in  the  manner  provided  by  s.  80 ;  and  as  that  had  not 
been  done,  the  decision  was  erronedus,  and  the  conviction  should  be  set  aside. 

Mr.  Pughy  during  the  course  of  his  argument,  referred  to  a  decision  of  a 
Bench  of  the  High  Court,  consisting  of  Prinsep  and  Macphersony  JJ.,  in  the 
matter  of  Boykanto  Nath  Royy  petitioner,  decided  on  the  12th  September  1884 
(Criminal  Motion  No.  297  of  1884,  unreported)y  in  which  the  Court  held  that 
s.  76  does  not  make  the  mere  repairing  of  an  existing  embankment  without  the 
permission  of  the  Collector  a  punishable  offence,  but  prohibits  the  erection  of 
any  new  embankment,  or  addition  to  any  existing  embankment,  and  that  pub- 
lication of  the  notification  in  the  Calcutta  Gazette  was  not  sufficient,  but  the 
provision  of  s.  80  must  be  complied  with  before  a  conviction  could  be  sustained. 

No  one  appeared  on  behalf  of  the  opposite  party. 

The  judgment  of  the  Court  (Mitter  and  Norris,  JJ.)  was  as  follows : — 

In  these  two  cases,  the  petitioners  before  us  have  been  convicted  under 
s.  76,  cl.  {b)  of  Beng.  Act  II.  of  1882,  called  the  Bengal  Embankment  Act, 
1882.  The  facts  proved  against  the  petitioners  are,  that  they  have  repaired 
existing  embankments  so  as  to  make  them  higher,  and  probably  broader,  than 
they  were  before;  and  it  was  also  proved  that  they  did  these  acts  without  taking 
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the  previous  permission  of  the  Collector  as  required  by  cl.  b  of  s.  76.  It  is 
further  found  by  the  Magistrate  that,  under  s.  6  of  the  Aft,  the  Lieutenant- 
Governor,  by  a  notification,  declared  that  the  tracts  within  which  these  embank- 
ments exist  are  tracts  within  which  the  provisions  of  cl.  b  of  s.  76  shall  take 
effect.  It  is  stated  in  the  affidavit,  and  not  contradicted  in  any  way,  that  no 
proclamation  and  general  notice  of  this  declaration  under  s.  6  was  published 
in  the  manner  prescribed  in  s.  80  of  the  Aft. 

There  is  no  finding  in  the  Magistrate's  judgment  that  any  such  proclama- 
tion and  general  notice  were  published  in  accordance  with  s.  80. 

Two  points  have  been  taken  before  us.  In  the  first  place,  it  is  contended 
that  the  Magistrate  has  erred  in  construing  the  words,  ''shall  add  to  any  existing 
embankment,''  in  cl.  b  of  s.  76,  as  including  a  repair  of  the  kind  found  in  this 
case.  It  is  contended  that  these  words  mean  an  addition  to  an  existing  em- 
bankment in  the  sense  that  such  embankment  is  extended  in  its  length. 

The  second  objection  is  that,  supposing  the  construction  put  upon  the  sec- 
tion in  question  by  the  Magistrate  is  correct,  still  the  conviction  is  bad,  because 
no  proclamation  and  general  notice  of  the  fact  that  cl.  b  of  s.  76  would  take 
effect  in  that  part  of  the  country  where  these  embankments  exist  had  been  pub- 
lished in  accordance  with  s.  80  of  the  Act.  We  are  of  opinion  that  the  conviftion 
must  be  set  aside  upon  both  these  grounds.  We  agree  with  the  learned  Counsel 
that  the  words,  "  shall  add  to  existing  embankments,"  are  not  intended  to  mean 
any  repair  to  an  existing  embankment,  even  if  the  effeft  of  such  repair  be  to  make 
the  embankment  higher  or  broader.  These  words  only  mean  an  extension  in  the 
length  of  an  existing  embankment.  If  the  construction  which  has  been  put 
by  the  Magistrate  were  correct,  it  would  be  almost  impossible  to  carry  out  the 
provisions  of  the  Aft.  Certainly  it  cannot  be  contended  that  any  ordinary  re- 
pair to  an  existing  embankment  would  be  included  within  the  words  "  shall 
add  to  an  existing  embankment,"  and  if  any  ordinary  repair  is  not  included, 
bow  is  the  line  of  demarcation  to  be  drawn  ? 

Then,  again,  these  words,  if  construed  in  the  way  in  which  the  Magistrate 
has  construed  them,  would  be  meaningless  in  applying  them  to  the  provisions 
of  s.  79,  which  says  :  "  Whenever  any  person  is  convifted  of  an  offence  under 
either  of  the  three  last  preceding  sections,  the  convicting  Magistrate  may  order 
that  he  shall  remove  the  embankment  or  obstruftion,  or  repair  the  damage,  in 
respeft  of  which  the  conviftion  is  held,  within  a  period  to  be  fixed  in  such  order." 
If  throwing  additional  earth  on  an  embankment  means  an  addition  to  an  existing 
embankment  within  the  meaning  of  cl.  b,  it  would  be  almost  impossible  for 
the  convifting  Magistrate  to  define  the  quantity  of  earth  to  be  removed  from  the 
embankment,  in  order  to  carry  out  the  provisions  of  s.  79.  We  are,  therefore,  of 
opinion  that  the  construftion  put  upon  the  words  of  cl.  b  of  s.  76  is  not  correft, 
and  that  the  construftion  for  which  the  learned  Counsel  contends  is  the  right  one. 

Then,  as  regards  the  other  point,  we  are  of  opinion  that,  under  s.  80, 
it  was  necessary  to  publish  the  general  notice  mentioned  in  s.  6  of  the  Aft 
in  the  way  prescribed  by  s.  80.  In  this  view  we  are  supported  by  an  unre- 
ported decision  of  this  Court  in  Criminal  Motion,  No.  297  of  1884,  dated  12th 
September  1884.  The  words,  "  every  proclamation  and  general  notice  by  this 
Aft  required  to  be  issued  or  given,"  used  in  s.  80,  are  sufficiently  wide  to  in- 
clude the  notice  referred  to  in  s.  6. 

Upon  both  these  grounds,  therefore,  we  are  of  opinion  that  the  conviftions 
in  these  two  cases  are  wrong.  We  accordingly  set  aside  the  conviftions  and 
sentences  in  these  two  cases.    The  fines,  if  realized,  will  be  refunded. 

Convi^on  quashed. 


1885. 
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CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Mitter  and  Mr,  Justice  Norris. 

1885.  JOYDEO  SINGH  (Petitioner)  r.  HARIHAR  PERSHAD  SINGH 

May  22,  (Opposite  Party).^ 


n  Cal.  577.  Sanction — Fresh  sanction  granted  more  than  six  montJis  after  expiry  of  prior  sanc- 
tion— Grounds  upon  which  such  fresh  sanction  should  not  be  granted — Cri- 
minal Procedure  Code  (Act  X,  of  1882) ^  s,  ig$. 

Sanation  was  granted  to  prosecute  a  defendant  for  forgery  and  perjury  alleged  to  have 
been  committed  by  him  in  a  civil  suit,  which  was  decided  against  him  on  the  22nd  August 

1882.  The  defendant  then  preferred  an  appeal,  which  was  dismissed  on  the  9th  August 

1883.  The  plaintiff  commenced  criminal  proceedings  against  the  defendant,  under  the 
sanation,  on  the  23rd  July  1884;  but  such  proceedings  having  been  commenced  more  than 
six  months  after  the  date  of  the  sanation,  the  charge  was  dismissed.  The  plaintiff  then 
on  the  20th  August  1884  applied  for  a  fresh  san6lion,  which  was  granted  on  the  13th 
April  1885. 

Held  that,  assuming  that  the  Munsif  who  granted  the  fresh  sanftion  had  power  to 
do  so,  as  to  which  the  Court  expressed  no  opinion,  such  fresh  sanation  should  not  have 
been  granted,  unless  some  explanation  was  given  for  the  omission  to  commence  proceed- 
ings within  six  months ;  and  as  no  such  explanation  was  given,  or  any  special  grooads 
shown  why  a  fresh  sanation  should  be  given,  the  Munsif  did  not  exercise  a  sound  discre- 
tion in  granting  such  fresh  sanation,  and  consequently  his  order  was  set  aside. 

This  was  an  application  to  set  aside  an  order  granting  sanction  k)  prose- 
cute the  petitioner  for  forgery  and  giving  false  evidence. 

The  fads  were  as  follows  : — 

The  petitioner,  one  Joydeo  Singh,  had  been  one  of  the  defendants  in  a 
regular  suit,  in  which  Harihar  Pershad  Singh,  the  opposite  party,  was  plaintiff. 
That  suit  was  decided  on  the  22nd  August  1882  against  the  defendant ;  and, 
on  the  application  of  the  plaintiff,  the  Munsif,  on  the  same  day,  granted  sanc- 
tion to  the  plaintiff  to  prosecute  Joydeo  Singh  and  one  Charan  Singh  for  for- 
gery and  giving  false  evidence.  The  defendants  preferred  an  appeal  against 
the  Munsif's  judgment,  deciding  the  case  against  them,  and  the  decree  pass- 
ed thereon,  but  that  appeal  was  dismissed  on  the  9th  August  1883.  On  the 
23rd  July  1884,  the  plaintiff  instituted  criminal  proceedings  against  Joydeo 
Sing  and  Charan  Singh  under  the  sanction  granted  on  the  22nd  August  1882. 
The  case  came  on  for  hearing  on  the  19th  August  1884  before  the  Deputy  Ma- 
gistrate, who  then,  for  the  first  time,  discovered  that  the  sanction  upon  which 
the  proceedings  were  based  had  been  granted  more  than  six  months  previ- 
ous to  their  being  commenced,  and  he  accordingly  dismissed  the  case.  The 
plaintiff,  Harihar  Pershad  Singh,  then  on  the  20th  August  1884  applied  to 
Moulvie  Ata  Hossain  (Baboo  Gocool  Chand,  the  Munsif  who  had  heard  the 
regular  suit,  and  granted  the  previous  sanction,  having  meanwhile  been  trans- 
ferred), the  then  Munsif  of  Arungabad,  to  renew  the  sanction  granted  by  his  pre- 
decessor to  prosecute  Joydeo  Singh  and  Charan  Singh  ;  and  that  officer  accord- 
ingly granted  a  rule,  calling  upon  the  petitioner  to  show  cause  why  such  ap- 
plication should  not  be  complied  with.  The  rule  came  on  for  argument  on  the 
13th  April  1885,  and  resulted  in  a  fresh  sanction  being  granted  to  prosecute 
Joydeo  Singh.  Joydeo  Singh  now  applied  to  the  High  Court  to  set  aside  that 
order  on  the  following  grounds  : — 

(i)  That  the  Munsif  was  wrong  in  renewing  an  order  barred  by  limita- 
tion : 


*  Criminal  Revision,  No.  171  of  1885,  against  the  order  passed  by  Moulvie  Ata  Hossein, 
Munsif  of  Arungabad,  dated  the  13th  April  1885. 
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(2)  That  there  is  no  provision  In  the  Code  providing  for  the  renewal  of 
an  order  sanctioning  a  prosecution ;  ■ 

(3)  That  the  officer  who  granted  the  sanction  not  being  the  officer  who 
had  heard  the  original  suit,  or  granted  the  previous  sanction,  could  not  give 
sanction  without  first  holding  a  preliminary  enquiry ;  and 

(4)  That  the  order  was  therefore  bad  in  law,  and  made  without  jurisdiction. 
Munshi  Mahomed  Fusufioi  the  petitioner. 

Mr.  Twidale  for  the  opposite  party. 

The  judgmentof  the  High  Court  (Mittek  and  Norris,  JJ.)  was  delivered  by 
MiTTER,  J. — The  petitioner  before  us  was  defendant  in  a  civil  suit.  The 
suit  was  decreed  by  the  Munsif  on  the  22nd  August  1882,  and  at  the  end  of 
the  judgment  a  sanction  was  given  for  the  prosecution  of  the  petitioner  for 
forgery  and  for  giving  false  evidence.  There  was  an  appeal  preferred  against 
the  Munsif  s  decree,  and  that  appeal  was  disposed  of  against  the  petitioner  on 
the  9th  August  1883.  Then,  on  the  23rd  July  1884,  the  plaintiff  in  the  civil 
suit  commenced  the  criminal  proceeding  for  which  he  had  obtained  the  sanc- 
tion on  the  22  nd  August  1882. 

While  this  proceeding  was  pending,  it  was  discovered  that  the  sanction 
upon  which  the  prosecution  relied  was  more  than  six  months  old.  Thereupon, 
on  the  20th  August,  another  application  was  made  for  obtaining  a  fresh  sanc- 
tion, which  was  given  on  the  13th  April  1885. 

This  rule  was  obtained  by  the  petitioner  upon  the  plaintiff  to  show  cause 
why  the  order  of  the  Munsif,  dated  13th  April  1885,  should  not  be  set  aside. 

It  is  contended  before  us  that,  under  s.  195  of  the  Criminal  Procedure 
Code,  it  was  not  competent  to  the  Munsif  to  give  a  fresh  sanction  for  the  pro- 
secution. It  seems  to  me  to  be  unnecessary  to  express  any  opinion  upon  this 
point,  because,  assuming  that  the  Munsif  had  power  to  grant  the  fresh  sanction, 
he  should  not  have  granted  it  unless  some  explanation  was  given  for  the  omis- 
sion to  commence  the  proceeding  within  six  months.  The  order  of  the  13th 
April  1885  has  been  read  to  us.  It  discloses  no  special  grounds  for  granting 
this  fresh  sanction.  Neither  does  it  appear  from  the  record  that  any  explana- 
tion was  given  by  the  opposite  party  to  this  rule  as  to  why  proceedings  were 
not  commenced  at  least  within  six  months  from  the  date  when  the  decree  of 
the  Munsif  was  confirmed  in  appeal. 

Under  these  circumstances,  I  am  of  opinion  that  the  Munsif  did  not  ex- 
ercise a  sound  discretion  in  granting  the  fresh  sanction  prayed  for.  We  accord- 
ingly 8^  aside  the  order  of  the  Munsif  of  the  13th  April  1885. 

Order  set  aside. 


1885. 


JOVDBO 

Singh 
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CRIMINAL  REFERENCE. 
Be/ore  Mr.  Justice  Mitier  and  Mr.  Justice  Norris. 

QUEEN-EMPRESS  v.  DURGA  SONAR  (Accused).i 

Evidence-^De position  of  accused  person  when  admissible  in  evidence  against  him 
in  subsequent  proceeding — Evidence  Act  (I.  of  iB'ji)^  s.  So. 

A  deposition  given  by  a  person  is  not  admissible  in  evidence  against  him  in  a  sub- 
sequent proceeding,  without  its  being  first  proved  that  he  was  the  person  who  was  examin- 
ed and  gave  the  deposition. 

1  Criminal  Reference,  No.  16,  and  Appeal,  No.  322  of  1885,  made  by  y.  W.  Badcoci, 
Esq.,  OfficiaUag  Sessions  Judge  of  Bbaugulpore,  on  the  4th  of  May  1885. 
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A  pardon  was  tendered  to  an  accused,  and  his  evidence  was  recorded  by  the  Ma 
trate.  Subsequently,  the  pardon  was  revoked,  and  he  was  put  on  his  trial  before  the  2 
sions  Judge  along  with  the  other  accused.  At  the  trial,  the  deposition  given  by  him  be- 
fore the  Magistrate  was  put  in  and  used  in  evidence  against  him  without  any  proof  being 
given  that  he  was  the  person  who  was  examined  as  a  witness  before  the  Magistrate. 

Held  that  the  deposition  was  inadmissible  without  proof  being  given  as  to  the  iden- 
tity of  the  accused  with  the  person  who  was  examined  as  a  witness  before  the  Magistrate. 

In  this  case  the  accused  and  three  others  were  charged  with  the  murder  of 
one  Nemani  Sonar. 

On  February  2nd,  the  accused,  Durga,  made  a  confession  before  the  Joint- 
Magistrate,  who  recorded  the  usual  memorandum  at  the  foot  of  the  confession 
as  required  by  s.  164  of  the  Criminal  Procedure  Code.  Subsequently,  a  pardon 
was  tendered  to  Durga,  on  the  loth  February,  by  the  Joint-Magisthite,  who  re- 
corded his  reasons  for  so  doing,  as  required  by  s.  337  of  the  Code,  as  follows : 
"  I  am  inclined  to  believe  that  he  (Durga)  was  under  the  impression  that  he 
would  be  pardoned  when  he  made  his  statement  to  the  police  and  before  me, 
and  that  his  confession,  therefore,  will  not  be  evidence  against  him  or  the  other 
accused.  " 

Subsequently  the  pardon  was  revoked  on  the  ground  that  he  did  not  make 
a  full  disclosure  of  all  the  facts,  and  he  was  put  upon  his  trial  along  with  the 
other  accused  for  the  murder. 

At  the  trial,  the  Sessions  Judge  did  not  admit  the  confession,  as  he  consi- 
dered he  was  bound  by  the  statement  of  the  Joint-Magistrate  as  recorded  at  the 
time  of  granting  the  pardon.  The  deposition  made  by  Durga  before  the  Joint- 
Magistrate  was  admitted  in  evidence  against  him,  in  which  he  stated  that  he 
had  assisted  at  the  murder. 

No  evidence  was,  however,  given  to  prove  that  he  was  the  person  who  had 
given  the  deposition  before  the  Joint-Magistrate. 

The  Sessions  Judge,  agreeing  with  the  assessor,  acquitted  the  other  ac- 
cused, on  the  ground  that  Durga's  deposition  was  no  evidence  against  them, 
and  that  the  other  evidence  was  untrustworthy  and  unreliable ;  but  he  convicted 
Durga  mainly  upon  the  statement  contained  in  his  deposition,  coupled  with 
the  fact  that  there  was  evidence  which  could  be  relied  on,  that  a  quarrel  exist- 
ed between  him  and  the  murdered  man,  and  that  they  were  seen  together  the 
evening  before  the  body  was  found.  He  accordingly  sentenced  him  to  death, 
and  referred  the  case  to  the  High  Court  for  confirmation  of  the  sentence. 

Durga  also  appealed. 

No  one  appeared  for  either  party. 

The  judgment  of  the  High  Court (MiTTER and  NoRRis,JJ.)  was asfollows: — 

The  Sessions  Judge  has  admitted  the  depositions  of  the  prisoner  made 
before  the  Joint-Magistrate  of  Monghyr  on  February  loth,  1885,  without  any 
evidence  of  his  identity. 

At  page  54  of  the  Sessions  Record,  the  Judge  says :  "The  Government 
Pleader  then  put  in  Durga's  statement  on  oath,  taken  on  February  loth,  after 
the  offer  of  a  pardon  was  made  under  s.  337  of  the  Code  of  Criminal  Procedure  " 
— (then  follow  some  words  which  are  quite  illegible) — "  under  s.  339  of  the 
Code  of  Criminal  Procedure.  *'  And  we  suppose  he  thought  that,  under  s.  80 
of  the  Evidence  Ad,  it  was  admissible  without  proof  that  the  Durga  Sonar,  who 
made  the  deposition,  was  the  same  Durga  Sonar  then  being  tried. 

This  was  a  gross  blunder.  Without  the  deposition,  there  is  no  sufficient 
evidence  to  warrant  a  conviction  of  the  prisoner ;  and  we  accordingly  set  aside 
the  conviction^  and  direct  his  discharge. 

Conviction  sci  aside. 
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APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Miiier,  Mr,  Justice  Macphersotiy  and  Mr,  Justice 

Prinsep. 

MATUKI  MISSER  (Appellant)  v.  QUEEN-EMPRESS  (Respondent).!  1885. 

Causing  disappearance  of  evidence  of  an  offence — Omitting  to  report  a  sudden,  ^^^  '^ 
unnatural t  or  suspicious  death — Indian  Penal  Code  (Act  XLV,  of  i860),  ss.  -  p^  g. 
776,  201 — Criminal  Procedure  Code  (Act  X,  of  1882),  s,  45.  '     ^' 

Before  an  accused  can  be  convicted  of  an  offence  under  s.  aoi  of  the  Indian  Penal 
Code,  it  must  be  proved  that  an  offence,  the  evidence  of  which  he  is  charged  with  caus- 
ing to  disappear,  has  actually  been  committed,  and  also  that  the  accused  knew,  or  had 
information  sufficient  to  lead  him  to  believe,  that  the  offence  had  been  committed. 

Empress  of  India  v.  Abdul  Kadir^  followed. 

Held  {per  Prinsep  and  Macpherson,  JJ.). — It  is  not  necessary,  in  order  to  support  a 
conviction,  under  s.  176  of  the  Indian  Penal  Code,  against  a  person  falling  within  the  pro* 
visions  of  s.  45  of  the  Criminal  Procedure  Code,  for  not  giving  information  of  an  occur- 
rence falling  under  cl.  d  of  that  section,  to  show  that  the  death  actually  occurred  on  his 
land,  when  the  circumstances  disclosed  show  that  a  body  has  been  found  under  circum- 
stances denoting  that  the  death  was  sudden,  unnatural,  or  suspicious;  the* finding  of  the 
body  being  a  fact  from  which  a  Court  might  reasonably  infer,  In  the  absence  of  evidence 
to  the  contrary,  that  the  death  took  place  there. 

Held  {per  Mitter,  J.). — It  is  necessary,  to  secure  a  conviction  in  the  latter  case,  to 
prove  that  the  death  took  place,  or  occurred,  in  the  village  or  on  the  land  of  the  accused, 
and  the  finding  of  a  body  there  does  not  of  itself  afford  that  proof. 

In  this  case  the  appellant  and  one  Bhatu  Chowkidar  were  charged  with   . 
offences  under  ss.  176  and  201  of  the  Indian  Penal  Code. 

The  facts  were  as  follows : — 

On  or  about  November  i6th,  one  Mussamut  Bhulkia  went  into  a  field  be- 
longing to  one  Ghogan,the  nephew  of  the  appellant.  On  Ghogan  finding  her 
there,  it  was  alleged  by  the  prosecution  that  he  had  slapped  her  twice,  and  that 
she  fell  down,  and  the  next  day  was  found  lying  dead  in  a  field  not  far  from 
that  in  which  she  was,  where  she  was  alleged  to  have  been  hit.  The  prosecu- 
tion further  alleged  that  the  death  was  caused,  or  accelerated,  by  the  slaps,  and 
that  the  appellant,  in  order  to  screen  his  nephew,  induced  Sangli,  the  deceased's 
son,  to  burn  the  corpse,  and  prevented  any  report  being  made.  As  a  matter 
of  fact,  the  corpse  was  burnt  on  the  night  of  the  day  on  which  it  was  found,  and 
no  report  was  made  to  the  police  till  the  35th  November,  when  Bhatu  gave 
information  to  a  Sub-Inspector  in  a  neighbouring  village.  An  enquiry  then 
took  place,  which  resulted  in  Ghogan  being  put  on  his  trial  under  s.  304  of  the 
Penal  Code,  and  discharged  for  want  of  sufficient  evidence.  Before  the  Ses- 
sions Court,  Matukit  the  present  appellant,  took  the  objection  that,  as  Ghogan 
had  been  discharged,  it  must  be  held  that  no  crime  had  been  committed,  and 
that  a  charge,  therefore,  under  s.  201  would  not  lie ;  and  he  relied  upon  the 
decision  in  Empress  0/ India  v.  Abdul  Kadir^  as  an  authority  for  this  propo- 
sition, but  this  objection  was  overruled  by  the  Court,  following  the  case  of  The 
Queen  v.  Hardut  Surma,^ 

The  nature  of  the  evidence  adduced  in  support  of  the  charges,  and  the 
finding  of  the  Sessions  Judge,  were  as  follows : — 

1  Criminal . 
W.  Badcock,  Esq.\ 

2  I.  L.  R.,  3  All.  279. 
>8W.  R.  Cr.68. 

L  L.  R.,  Cal.  81. 


1  Appeal,  No.  277  of  1885,  against  the  conviction  and  sentence  passed  by  J, 
sq.,  Sessions  Judge  of  Bhagulpore,  dated  the  9th  of  April  1885. 

^    All     <%>.A 
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Two  witnesses,  women,  deposed  to  the  fact  of  Ghogan  assaulting  Bhulkia, 
and  their  evidence,  which  had  been  held  untrustworthy  in  Ghogan's  case,  was 
accepted  by  the  Sessions  Judge  as  reliable.  Other  witnesses  deposed  that  they 
heard  a  rumour  to  the  effect  that  Ghogan  had  hit  Bhulkia ;  but  two  witnesses 
who  helped  to  bum  the  corpse  stated  that  they  had  not  heard  any  such  ru- 
mour. Bhatu  stated  to  the  police  that,  on  the  day  the  body  was  burnt,  he  heard 
that  Ghogan  had  hit  Bhulkia.  The  Sessions  Judge  came  to  the  conclusion 
that  both  charges  were  proved,  being  of  opinion  that  the  appellant  had  a  strong 
motive  for  concealing  the  death  and  disposing  of  the  body,  and  that  Bhatu  would 
naturally  act  under  his  order,  as  he  was  a  Brahmin,  and  an  influential  man. 

He  accordingly,  agreeing  with  one  of  the  assessors  as  to  the  charge  against 
Bhatu  under  s.  201,  convicted  him,  and  sentenced  him  to  six  months*  rigorous 
imprisonment,  and,  agreeing  with  both  assessors,  has  convicted  him  of  the 
charge  under  s.  176,  and  sentenced  him  to  an  additional  term  of  one  week's 
simple  imprisonment. 

In  the  case  of  the  appellant,  both  the  assessors  found  him  not  guilty  on 
both  charges ;  but  the  Sessions  Judge,  disagreeing  with  them,  convicted  him, 
and  passed  similar  sentences  to  those  passed  on  Bhatu. 

This  appeal  was,  therefore,  preferred  by  Matuki  Misser  against  the  con- 
viction and  sentence.    No  one  appeared  on  either  side  at  the  hearing. 

The  judgments  of  the  High  Court  (Mittkr  and  Macpherson,  JJ.),  before 
whom  the  appeal  was  heard,  were  as  follows : — 

Macpherson,  J. — The  appellant  has  been  convicted  under  ss.  201  and 
176  of  the  Penal  Code.  Under  the  former  section,  he  has  been  sentenced  to 
six  months' rigorous  imprisonment,  and  under  the  latter  to  simple  imprisonment 
for  one  week.  The  conviction  under  s.  201  cannot,  I, think,  stand  in  the  ab- 
sence of  proof  that  the  offence,  the  evidence  of  which  he  caused  to  disappear, 
was  committed.  The  evidence  of  the  two  women  who  depose  to  having  seen 
Ghogan  Misser  give  two  slaps  to  the  woman  Mussamut  Bhulkia  is,  I  think, 
wholly  untrustworthy,  and  there  is  no  other  evidence  to  denote  that  any  offence 
was  committed ;  nor  is  there  any  proof  that  the  appellant  had,  at  the  time  when 
the  body  was  disposed  of,  any  knowledge  or  information  which  would  lead  him 
to  believe  that  the  offence  of  murder  or  culpable  homicide  had  been  commit- 
ted. 

The  conviction  under  s.  176  is,  I  think,  good.  Under  s.  45  of  the  Cri- 
minal Procedure  Code,  every  occupier  of  land  is  bound  to  communicate  forth- 
with to  the  nearest  Magistrate,  or  to  the  officer  in  charge  of  the  nearest  police- 
station,  any  information  which  he  may  obtain  respecting  the  occurrence  in  the 
village  in  which  he  occupies  land  (for  this  is  the  meaning  which  I  put  on  the 
word  "  therein "  in  cl.  d  of  that  section)  of  any  sudden  or  unnatural  death, 
or  of  any  death  under  suspicious  circumstances.  S.  176  of  the  Penal  Code 
makes  penal  any  intentional  omission  to  furnish  such  information.  It  is  proved 
that  the  dead  body  of  Mussamut  Bhulkia  was  found  in  the  field  of  the  appel- 
lant under  circumstances  alone  consistent  with  the  supposition  that  the  death 
was  sudden,  unnatural,  and  suspicious ;  that  the  appellant  knew  it  was  true ; 
and  that,  so  far  from  giving  information,  he  directed  the  chowkidar  and  rela- 
tive of  the  deceased  to  dispose  of  it.  There  can  be  no  question  that  he  had 
"  information  "  within  the  meaning  of  s.  45,  and  that  his  omission  to  commu- 
nicate it  was  intentional.  But  there  is  no  proof  that  death  actually  occurred  in 
the  village,  that  is  to  say,  in  the  field  where  the  body  was  found.    The  qaes- 
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tion  then  arises,  is  proof  of  this  fact  essential  to  a  conviction?  Under  the  cir- 
cumstances I  think  not.  If  a  person  finds  on  his  land  the  dead  body  of  a  fel-  - 
low-villager  ander  circumstances  denoting  that  the  death  was  sudden,  unnatu- 
ral, or  suspicious,  he  is,  I  conceive,  in  possession  of  "  some  information  "  re- 
specting the  occurrence  of  a  death  in  his  village  which  he  is  bound  under  s. 
45  to  communicate.  The  finding  of  the  dead  body  on  his  land  is  a  fact  from 
which  a  Court  might  reasonably  infer,  in  the  absence  of  any  evidence  to  the 
contrary,  that  death  took  place  there.  There  is  no  evidence  which  I  can  ac- 
cept in  the  present  case  as  to  the  cause  of  death ;  but  it  is  beyond  question  a  case 
of  death  under  suspicious  circumstances.  The  section  also  provides  for  a  case 
of  sudden  death.  Assuming  that  there  is  proof  that  a  death  was  sudden,  and 
the  body  is  found  in  the  field  of  A,  must  the  prosecution  prove  that  the  deceased 
did  not  drop  down  dead  in  the  adjoining  field  of  B,  which  is  in  the  next  vil- 
lage; and  that  it  was  not  removed  to  the  field  of  A  after  death  ?  Such  proof 
would  be  impossible  in  ninety-nine  cases  out  of  a  hundred. 

The  words  "  the  occurrence  therein  *'  are  governed  by  the  general  words 
"  any  information  which  he  may  obtain  respecting  ;'*  and  the  present  case  seems 
to  me  to  come  well  within  the  section.  I  would  therefore  uphold  the  convic- 
tion under  s.  176. 

MiTTER,  J. — I  entirely  agree  with  my  learned  brother  that  the  conviction 
under  s.  201  of  the  Indian  Penal  Code  cannot  stand.  I  concur  in  the  reasons 
given  by  him  for  coming  to  that  conclusion. 

But  I  regret  that  I  am  unable  to  assent  to  the  proposition  that,  in  order  to 
support  the  conviction  under  s.  176  of  the  Indian  Penal  Code,  the  proof  of  the 
fact  that  death  actually  occurred  in  the  village  where  the  body  was  found  is  not 
essential. 

Under  cl.  rf  of  s.  45  of  the  Code  of  Criminal  Procedure,  an  occupier 
of  land  in  a  village  is  bound  to  communicate  to  the  nearest  Magistrate,  &c., 
the  occurrence  in  it  of  any  sudden  or  unnatural  death,  or  of  any  death  under 
suspicious  circumstances.  It  seems  to  me,  therefore,  essentially  necessary  for 
a  conviction  to  prove  that  the  death  took  place  or  occurred  in  the  village.  The 
finding  of  the  body  in  the  village,  standing  by  itself,  does  not,  in  my  opi- 
nine,  afford  this  proof.  It  seems  to  me  that  this  circumstance  alone  does  not 
necessarily  lead  to  the  inference  that  the  death  took  place  in  the  village.  It 
is  equally  consistent  with  the  death  having  taken  place  in  another  village,  and 
the  body  having  been  subsequently  removed  to  the  appellant's  village. 

Then  again,  rejefting,  as  we  do,  the  evidence  of  the  two  women,  who  de- 
pose to  having  seen  Ghogan  Misser  give  two  slaps  to  the  woman  Mussamut 
Bhulkia,  as  wholly  untrustworthy,  there  is  no  evidence  to  prove  that  her  death 
was  sudden.  If  there  were  any  such  evidence,  it  might  have  been  open  to  us 
to  infer  that  this  sudden  death  took  place  in  or  near  the  fields  where  the  body 
was  found. 

I  am  of  opinion,  therefore,  that,  there  being  no  proof  of  the  death  of  Mus- 
samut Bhulkia  having  taken  place  in  the  appellant's  village,  all  the  require- 
ments of  s.  45  of  the  Code  of  Criminal  Procedure  have  not  been  fulfilled,  and 
consequently  the  conviftion,  under  s.  176  of  the  Indian  Penal  Code,  also  should 
be  set  aside. 

The  Judges  having  disagreed  upon  the  question  as  to  whether  the  convic- 
tion under  s.  176  was  right  or  not,  the  question  was  referred  to  Mr.  Justice 
Prinsep,  who  delivered  the  following  judgment : — 
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Prinsep,  J. — ^There  is  no  question  that  the  appellants  are  persons  who  fall 
within  the  category  set  forth  in  s.  45  of  the  Code  of  Criminal  Procedure ;  that 
a  body  was  found  on  their  land,  showing  unmistakeable  signs  of  an  unnataral 
death,  or  a  death  under  suspicious  circumstances ;  and  that  they  have  negledcd 
to  communicate  to  the  nearest  Magistrate,  or  nearest  police-station,  any  inform- 
ation regarding  the  same. 

The  only  question  is,  whether  it  has  been  shown  that  the  death  occurred 
on  the  lands  of  the  appellants. 

The  objeft  of  the  law  is  clearly  that  the  earliest  information  should  be 
qommunicated  by  those  who  are  in  the  best  position  to  obtain  the  same,  or  who, 
from  their  connexion  with  the  land,  are  in  some  authority,  and  should  accord- 
ingly be  made  responsible  for  this  duty,  in  order  that  an  inquest  may  be  held. 
The  necessity  for  enforcing  striftly  the  performance  of  such  a  duty  is  too  ob- 
vious to  call  for  remark.  The  law  requires  that  the  death  should  have  occur- 
red on  the  land  with  which  the  particular  person  is  conneded  in  the  manner 
set  forth.  I  do  not  understand  this  to  mean  that  this  should  be  proved  by  the 
dired  evidence  of  eye-witnesses,  but  there  must  be  something  amounting  to 
proof  of  the  fad.  Thus,  if  a  man  were  found  with  his  throat  cut  in  a  field, 
it  may  fairly  be  presumed  that  he  died  there,  so  as  to  place  an  obligation  on 
a  person  in  the  position  of  the  appellants  to  give  information  of  the  death. 
In  the  words  of  s.  114  of  the  Evidence  Ad,  the  Court  may  presume  the  ex- 
istence of  any  fad,  which  it  thinks  likely  to  have  happened,  regard  being  had 
to  the  common  course  of  natural  events,  human  condud,  and  public  and  pri- 
vate business,  in  their  relation  to  the  fads  of  the  particular  case.  It  would  be 
for  the  appellants  to  rebut  such  a  presumption.  They  have  not  only  failed  to 
do  so,  but  their  condud  in  having  the  body  hurriedly  burnt  so  as  to  destroy  all 
trace  of  the  cause  of  the  unnatural  or  suspicious  death  would,  in  some  degree, 
tend  to  confirm  this  presumption.  It  would  pradically  defeat  the  objed  erf  the 
law,  viz.,  to  assist  public  oflScers  whose  duty  it  is  to  trace  out  the  cause  of  sus- 
picious homicides,  if  there  were  such  diflSculties  in  the  way  of  fixing  responsi* 
bility  on  persons  conneded  with  land  on  which  the  body  of  a  person,  to  all 
appearances  murdered,  were  found — if  before  such  a  person  were  convided 
for  a  negled  to  perform  the  duty  prescribed  by  s.  45  of  the  Code  of  Criminal 
Procedure,  it  were  necessary  to  prove  that  the  murder  took  place,  or  that  the 
murdered  person  adually  drew  his  last  breath,  on  that  land.  The  finding  of 
the  body  on  that  land  would,  in  my  opinion,  ordinarily  raise  the  presumption 
that  death  had  taken  place  on  that  spot,  so  as  to  impose  an  obligation  on  a 
person  occupying  one  of  the  positions  in  relation  to  the  land  described  in  s. 
45  to  communicate  information  regarding  the  matter.  If  he  negleded  to  give 
this  iniormation,  and  was  prosecuted  for  such  miscondud,  he  should  be  pre- 
pared to  justify  the  omission. 

I  would  therefore  not  interfere. 

Appeal  allowed  in  pari. 
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Before  Mr.  Justice  Mitter  and  Mr,  Justice  Norris. 

ADU  SHIKDAR  (Appellant)  v,  QUEEN-EMPRESS  1885. 

(Respondent).!  May  2q. 

Confession  made  to  a  police'officer — Evidence  (Act  I.  of  iSyQ)  ,  s,  2*j'^Murder^  -^^  ^ 

Charge  of  when  body  is  not  forthcoming — Theft  ^  Intention  to  convert.  ' '       *  ^^' 

No  jadicial  officer,  dealing  with  the  provisions  of  s.  27  of  A6t  I.  of  1872,  should  allow 
one  word  more  to  be  deposed  to  by  a  police-officer  detailing  a  statement  made  to  him  by 
an  accused,  in  consequence  of  which  he  discovered  a  fact,  than  is  absolutely  necessary  to 
show  how  the  fa^  that  was  discovered  is  connected  with  the  accused  so  as  in  itself  to  be  a 
relevant  fact  against  him. 

S.  27  was  not  intended  to  let  in  a  confession  generally,  but  only  such  particular  part 
of  it  as  set  the  person  to  whom  it  was  made  in  motion,  and  led  to  his  ascertaining  the 
fact  or  facts  of  which  he  gives  evidence. 

Empress  of  India  v.  Pancham  ;  '  Queen^Empress  v.  Babu  Lal,^  discussed  and  comment- 
ed on. 

Thus,  when  a  police-officer  deposed  that  an  accused  had  told  him  that  he  had  robbed 
K  of  Rs.  48,  whereof  he  had  spent  Rs.  8,  and  had  got  Rs.  40,  and  that  he  had  made  over 
the  Rs.  40  to  him  : 

Held  that  the  statement  that  he  robbed  K  of  Rs.  48  was  not  necessarily  preliminary 
to  the  surrender  of  the  Rs.  40,  and  was  inadmissible  in  evidence  against  him. 

When,  also,  a  police-officer  deposed  to  the  fa6t  that  the  accused,  who  was  charged 
with  murder,  had  stated  to  him  that  he  and  K  had  stolen  some  hides  from  C,  and  upon 
such  statement  he  had  sent  for  C,  and  recorded  his  information,  and  when  it  appeared 
that  C  bad  already  informed  the  police  of  the  fact  of  the  theft,  though  the  witness  was 
not  aware  of  it : 

Held  that  the  statement  was  inadmissible  upon  the  ground  that  it  would  be  most 
dangerous  to  extend  the  provisions  of  s.  27,  and  allow  a  police-officer,  who  is  investi- 
gating a  case,  to  prove  an  information  received  from  a  person  accused  of  an  offence  in 
the  custody  of  a  police-officer,  on  the  ground  that  a  material  faft  was  thereby  discovered 
by  him,  when  that  fact  was  already  known  to  another  police-officer. 

Although,  under  some  circumstances,  a  charge  of  murder  may  be  sustained  when  the 
body  of  the  person  said  to  have  been  murdered  is  not  forthcoming,  still,  when  that  is  the 
ease,  the  strongest  possible  evidence  as  to  the  fact  of  the  murder  should  be  insisted  on 
before  an  accused  is  convicted. 

When  an  accused  charged  with  murder  was  alleged  to  have  taken  a  boat  from  a 
place  where  it  had  been  secured  by  its  owner,  and  after  proceeding  some  distance  in  it, 
had  abandoned  it,  and  when  he  was  charged  with  the  theft  of  the  boat : 

Held  that  the  charge  was  unsustainable,  inasmuch  as  it  was  evidently  not  his  inten- 
tion to  convert  it  to  his  own  use,  and  make  it  permanently  bis  own  property,  but  merely 
to  make  use  of  it  for  the  purpose  of  aiding  him  in  escaping. 

In  the  case  out  of  which  this  appeal  arose,  the  prisoner  was  tried  upon 
^\^  charges,  viz,^  1st,  with  the  murder  of  one  Ram  Kristo.Rishi;  2nd,  with 
causing  grievous  hurt  to  the  same  person  with  a  cutting  instrument;  3rd,  with 
robbery  by  voluntary  causing  hurt  to  the  same  person  in  order  to  commit  theft ; 
4th,  with  the  theft  of  a  boat  belonging  to  one  Ammuddin  ;  and,  5th,  with  the 
theft  of  19  hides  from  the  house  of  one  Raj  Chunder  Rishi.  The  first  four 
offences  were  alleged  to  have  been  committed  on  the  14th  November  1884,  and 
the  last  on  the  nth  November;  and  the  prisoner  was  convicted  on  all  ^s^ 
charges,  and  sentenced  on  the  first  to  transportation  for  life. 

*  Criminal  Appeal,  No.  299  of  1885,  against  the  order  of  J.  F,  Bradbury,  Esq.,  Offi- 
ciating Sessions  Judge  of  Backergunge,  dated  the  14th  of  March  1885. 
5  K  L.  R.,  4  All.  198. 
3  I.  L.  R.,  6  All  309. 
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1885.  He  now  appealed  to  the  High  Court  against  both  the  conviction  and  the 

TZ'Z.  sentence.    The  fafts  of  the  case  as  deposed  to,  so  far  as  they  are  material, 

A""  S"""'*"  were  as  follows:- 

Queen-  V^asti  Kristo  Rishi,  who  was  alleged  to  have  been  murdered,  cohabited 

Empress  ^^^  ^"^^  Dhonmoni,  who  was  called  as  a  witness  for  the  prosecution,  at  a  village 
iiCal  635  named  Hogla,  though  his  native  village  was  Babla,  about  \\  hour's  jouraey 
from  Hogla.  On  the  night  of  the  29th  Kartic,  corresponding  with  the  13th 
November,  he  left  Hogla  for  Barisal ;  and  Dhonmoni  deposed  that  he  had  told 
her  he  was  going  there  to  sell  hides,  and  that  he  would  be  back  in  about 
three  days. 

Ram  Kristo  Rishi  and  the  accused  started  together  in  a  boat  hired  by  the 
former  from  one  Kamaruddin.  It  was  found  that  Ram  Kristo  had  hired  the 
boat,  stating  that  he  wanted  it  for  the  purpose  of  going  to  fetch  his  niece  from 
Jhallokiti,  which  reason  was  manifestly  false. 

On  their  way  to  Barisal,  Ram  Kristo,  who  was  an  opium-smoker,  stopped 
at  a  shop  belonging  to  one  Tarini  Das,  and  pledged  with  Ishan  Das,  the  ma- 
nager, a  silver  key-chain  for  twelve  annas,  of  which  he  took  eight  annas  in 
cash,  and  the  rest  in  opium.  This  was  on  the  evening  of  the  29th  Kartic.  They 
then,  apparently,  went  on  to  Barisal,  where,  on  the  30th  Kartic,  Ram  Kristo 
sold  2 1  hides  for  Rs.  50  to  one  Rahim  Buksh,  a  butcher.  The  price  was  paid 
in  cash,  and  no  entry  appeared  in  the  books  of  Rahim  Buksh  as  to  who  sold 
the  hides,  but  it  was  clearly  proved  that  Ram  Kristo  did ;  and,  though  it  was 
attempted  to  be  proved  that  the  accused  was  with  him  when  the  sale  took  place, 
that  portion  of  the  evidence  was  disbelieved  by  the  Sessions  Judge  and  the 
assessors,  and  their  opinion  was  confirmed  by  the  High  Court.  It  was  proved, 
however,  that  the  prisoner  had  a  meal  at  the  house  of  Rahim  Buksh,  the 
butcher,  in  ^arisal,  on  the  evening  of  the  30th  Kartic,  and  that  he  knew  of 
the  sale  of  the  hides. 

Ram  Kristo  was  never  seen  alive  again  after  the  evening  of  the  30th 
Kartic,  and  his  body  was  never  found. 

Upon  his  not  returning  to  Hogla  when  expected,  Dhonmoni  went  in 
search  of  him  to  Nulchitta  and  Barisal,  and,  not  finding  him,  or  any  trace  of 
him,  lodged  a  complaint  with  the  police,  and  an  enquiry  was  instituted  by 
the  head-constable  into  the  matter. 

Suspicion  resting  upon  the  accused,  he  was  arrested,  and  the  case  was 
subsequently  handed  over  to  Prosono  Kumar  Mookerjee,  a  sub-inspector  of 
police,  who  was  called  as  a  witness  at  the  trial,  and  who,  amongst  other  state- 
ments, made  the  following  : — 

"  I  began  enquiry  into  the  disappearance  of  Kristo  Rishi  on  the  3rd  De- 
cember. I  got  no  clue  till  the  7th  December.  I  got  hold  of  Adu  on  the  3rd 
December.  The  head-constable  of  Kiwari  out-post,  Nobin  Ghose,  made  over 
his  papers  to  me  at  the  out-post,  and  I  sent  a  constable  for  Adu,  who  was  at  , 
home,  or  at  least  was  not  with  the  head-constable.  On  the  7th  December,  I 
obtained  from  Adu's  wife  some  information  about  the  hides  Kristo  Rishi  was 
said  to  have  sold  at  Barisal,  and  I  then  interrogated  Adu  about  the  hides 
again.  He  again  denied  all  knowledge  of  them,  but,  when  confronted  with 
his  wife,  and  told  of  what  she  had  said,  he  acknowledged  the.  truth  of  her  state- 
ment, and  made  other  statements.  He  said  he  had  robbed  Kristo  Rishi  of 
Rs.  48,  whereof  he  had  spent  Rs.  8,  and  had  Rs.  40.  These  he  bade  his  wife 
bring  forth ;  she  got  them  from  their  house,  and  handed  Rs.  40  to  Adu,  who 
handed  the  Rs.  40  to  me.    He  then  said  that  on  his  way  back  from  Barisal  he 
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had  left  a  boat  in  the  Gopalpur  "  Bhorani  Khal/'  and  I  sent  Bidu  and  Gori-        i88y. 

bulla  Chowkidar  to  search  there  for  it .  Next  day,  the  8th  December,  they  brought  y^uu  Shikd  r 

to  me  the  smaller  of  the  two  boats  lying  outside  the  Court  just  now,  which  the 

witness,  Ammuddin  of  Mogor,  has  since  claimed  as  his.     Adu  also  told  me  ^* 

of  Kristo  Rishi's  having  pledged  the  key-chain  with  Ishan  Das  of  Amrajuri      Q"^=n. 

on  their  way  to  Barisal,  and  I  then  proceeded  with  Adu  to  Amrajuri  on  the     Empress, 

8th  December,  and  obtained  the  key-chain  produced  from  the  witness,  Ishan     "  Cal.  635. 

Das.    Further,  in  consequence  of  what  he  said,  I  traced  the  witness  Josim  and 

his  family.    They,  in  the  first  instance,  denied  that  Kristo  Rishi  had  gone  on  to 

their  homestead.    They  said  that  he  had  come  alongside  the  broken  bank,  and 

had  spoken  with  them;  had  told  them  his  name,  Kristo  Rishi,  his  place  of 

abode,  Babla,  and  that  Adu  had  wounded  him,  and  that  then  the  tide  had 

washed  him  away.    All  this  they  told  me  on  the  20th  December.   On  the  22nd, 

the  inspector  took  up  the  enquiry,  and  I  remained  with  him  for  a  while.    The 

Rs.  40  I  got  from  Adu  are  now  lying  on  the  table  in  front  of  me.    It  was  from 

Adu*s  statements  to  me  that  I  discovered  the  theft  of  hides  from  Raj  Chunder 

Rishi  of  Birchakathi.     Adu  told  me  on  the  7th  December  that  he  and  Kristo 

Rishi  had  stolen  the  hides;  and  I  sent  for  Raj  Chunder  Rishi,  and  on  the 

8th  December  recorded  his  information  of  the  theft.  Hogla  and  Babla  are  about 

two  dandas  journey  apart.    Amrajuri  is  three  dandas  journey  from  Hogla,  and 

on  the  way  from  Hogla  to  Barisal.    The  Gopalpur  creek  is  about  three  dandas 

journey  to  the  east  of  Hogla,  and  joins  the  Shirsha  creek.    Mogor  is  one  day's 

journey  from  Hogla,  and  contiguous  to  Shuja-abad." 

On  the  17th  November,  Kamaruddin's  boat,  in  which  Ram  Kristo  and 
the  accused  were  alleged  to  have  travelled  to  Barisal,  was  found  in  the  Kali- 
gera  river,  a  few  hours'  journey  from  Barisal.  It  was  suggested  by  the  prose- 
cutors that  the  19  hides  stolen  from  Raj  Chunder  Rishi  were  amongst  those 
sold  by  the  deceased  at  Barisal,  and  the  prisoner  was  charged  with  the  theft 
of  them.  It  was  also  proved  that  Raj  Chunder  had,  previous  to  Adu's  arrest, 
lodged  a  complaint  with  the  police  of  the  theft  of  the  hides,  but  it  was  alleged 
that  Prosono  Kumar  Mookerjee  did  not  know  of  the  theft  at  the  time  he  ques- 
tioned the  accused.  In  consequence  of  the  statement  made  by  the  accused, 
the  key-chain  and  keys  were  discovered  with  Ishan  Das,  and  they  were  iden- 
tified by  Dhonmoni. 

The  boat  belonging  to  Ammuddin  was  found  by  the  police  in  conse- 
quence of  the  prisoner's  statement ;  and  though  Ammuddin  never  reported 
its  loss,  he  identified  it,  and  stated  that  he  had  left  it  chained  to  a  tree  in  a 
creek  from  which  it  had  been  taken  away,  as  he  missed  it  on  the  ist  Aughran, 
when  he  found  the  branch  of  the  tree  had  been  broken  off,  and  the  boat  taken 
away. 

The  most  important  evidence  called  for  the  prosecution  was  that  of  two 
brothers,  named  Jasim  and  Muzuddin,  and  their  mother,  Asmem  Bibi,  who 
stated  that,  on  the  night  of  30th  Kartic,  they  heard  a  disturbance  near  their 
homestead,  a  village  close  to  Ammuddin's  village.  The  river  flowed  past 
their  house,  which  was  on  the  way  from  Barisal  to  Hogla.  They  asserted  that 
shortly  after  the  disturbance  a  man  came  to  their  yard,  called  out  to  them,  and, 
in  reply  to  questions,  said  his  name  was  Kristo  Rishi  of  Babla,  and  told  them 
that  "  that  thief  Adu"  had  wounded  him,  and  left  him  after  robbing  him  of  Rs. 
50.  They  came  out  of  their  house,  found  the  man  with  his  bowels  protruding 
through  a  gash  in  }iis  stomach,  and  that  he  died  at  their  feet.  They  then  stated 
that  to  avoid  trouble  they  had  thrown  the  body  into  the  river. 
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1855.  The  whole  of  this  story  was  disbelieved  by  the  Sessions  Judge  and  the  as- 

sessors  owing  to  serious  discrepancies,  and  the  Judge  charaderised  it  as  a  fab- 

AouSmikdar  jicatiQn  concoded  by  the  police,  and  in  this  view  the  High  Court  agreed. 

Q^^^  The  accused  persistently  denied  that  he  had  ever  gone  to  Barisal  with  the 

Empress      deceased,  and  alleged  that  his  statement  had  been  extrafted  from  him  by  the 
'     police  ill-using  him,  and  he  denied  the  truth  of  it  at  the  trial. 

As  stated  above,  the  Sessions  Judge  convifted  the  prisoner  on  all  charges, 
being  of  opinion  that  the  prisoner's  statement  to  the  police-inspector  was  ad- 
missible in  evidence,  and,  coupled  with  the  other  fads  deposed  to,  proved  his 
guilt ;  but  inasmuch  as  the  body  of  deceased  was  not  found,  and  there  was  no 
evidence  to  show  in  what  way  the  accused  had  caused  his  death,  he  sentenced 
him  to  transportation  for  life. 

No  one  appeared  on  the  hearing  of  the  appeal. 

The  judgment  of  the  Court  (Mitter  and  Norris,  J  J.)  was  delivered  by 

NoRRis,  J.  (after  setting  out  the  fads,  and  detailing  the  evidence,  continU' 
ed). — I  am  inclined  to  think  that  the  Judge  has  attached  too  litde  weight  to 
the  evidence  as  to  the  circumstances  under  which  the  accused  made  his  state- 
ment ;  but,  however  that  may  be,  I  am  of  opinion  that  so  much  of  the  state- 
ment as  related  distindly  to  fads  thereby  discovered  was  admissible  in  evi- 
dence, not  as  a  confession,  but  as  evidence  of  the  fads  thereby  discovered. 

Now,  it  seems  to  me  that  no  fads  deposed  to  were  discovered  by  the  pri- 
soner's statement  '*  that  he  had  robbed  Kristo  Rishi  of  Rs.  48,  whereof  he  had 
spent  Rs.  8,  and  had  Rs.  40."  Upon  this  point  the  Sessions  Judge  says : 
"  According  to  Straight  J.,  in  Empress  0/ India  v.  Pancham}  and  Queen-Em" 
press  V.  Babu  Lai?  the  evidence  of  Adu's  statement  that  he  had  robbed  Kris- 
to Rishi  of  Rs.  48  is  inadmissible,  but  Stuart,  C.J.'s  opinion  in  the  first  case 
is  in  favour  of  its  admission  in  explanation  of  the  delivery  of  the  money,  and 
the  case  of  The  Queen  v.  Pagaree  Shaha^  is  a  distind  authority  therefor.  S.  27, 
Act  L  of  1872,  moreover,  legalises  the  reception  of  any  statement  of  an  accused, 
whether  amounting  to  a  confession  or  not,  which  leads  to  the  discovery  of  a 
material  fad,  and  it  is  clear  that  the  confession  of  the  robbery  was  the  neces- 
sary preliminary  of  the  surrender  of  the  Rs.  40,  and  it  is  impossible  to 
separate  them.  Had  he  not  confessed  the  robbery,  Adu  would  not  have  made 
over  any  money  to  the  sub-inspedor ;  and  the  surrender  of  the  money  must 
necessarily  have  been  accompanied,  or  immediately  preceded,  by  some  ex- 
planatory statement.  I  have  accordingly  received  the  evidence  thereof."  Now, 
I  cannot  agree  with  the  Judge  when  he  says  "  the  confession  of  the  robbery 
was  the  necessary  preliminary  to  the  surrender  of  the  Rs.  40,"  still  less  can  I 
agree  with  him  when  he  says  "  it  is  impossible  to  separate  them,"  by  which  I 
suppose  he  means  '*  impossible  to,  separate  this  part  of  the  prisoner's  statement 
from  what  preceded  and  followed  it." 

I  emphatically  endorse  the  observation  of  Straight  J.,  in  Queen-Empress 
v.  Babu  Lai?  where  he  says :  "  No  judicial  officer  dealing  with  such  provi- 
sions should  allow  one  word  more  to  be  deposed  to  by  the  police-officer  de- 
tailing a  statement  made  to  him  by  an  accused,  in  consequence  of  which  he 
discovered  a  fad,  than  is  absolutely  necessary,  to  show  how  the  fad  that  was 
discovered  is  conneded  with  the  accused,  so  as  in  itself  to  be  a  relevant  fad 
against  him.     S.  27  was  not  intended  to  let  in  a  confession  generally,  but 

1  I.  L.  R.,  4  All.  198.  «  I.  L.  R.,  6  All.  509.  »  19  W.  R.  \Ct:)  51. 
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only  such  particular  part  of  it  as  set  the  person  to  whom  it  was  made  in  mo-  1885. 

tion,  and  led  to  his  ascertaining  the  faft  or  fafts  of  which  he  gives  evidence ;"  - — r 

and  I  must  respedtfully  but  firmly  express  my  dissent  from  the  observations  of  Shikdar 

Stuart,  C.J.,  in  Empress  of  India  v.  Pancham}  where  that  learned  Judge  says  :  ^' 

"  But  I  have  no  doubt  in  my  own  mind  that  statements  by  police-officers,  em-  Quekn- 

bodying  and  including  what  may  be  understood  as  a  confession  or  admission  Empress, 

of  guilt  by  an  accused  person,  are  not  wholly  inadmissible,  but  may  be  receiv-  "  Ca>«  ^35* 
ed  and  applied  so  far  as  they  prove  merely  corroborative  circumstances,  and 
not  an  absolute  confession  of  guilt/' 

I  am  also  of  opinion  that  the  prisoner's  admission  that  he  had  assisted 
Ram  Kristo  in  the  theft  of  Raj  Chunder  Rishi's  hides  was  inadmissible.  The 
fact  of  the  theft  of  these  hides  was  already  known,  though  not  to  the  sub-in- 
spector ;  and  I  think  it  would  be  a  most  dangerous  thing  to  extend  the  provi- 
sions of  s.  27,  and  allow  a  police-officer  who  is  investigating  a  case  to  prove 
an  information  received  from  a  person  accused  of  an  offence  in  the  custody 
of  a  police-officer,  on  the  ground  that  a  material  fact  was  thereby  discovered 
by  him,  when  that  fact  was  already  known  to  another  police-officer. 

Now,  considering  the  whole  oral  evidence,  and  accepting  the  prisoner's 
admissions  (subject  to  what  I  have  said  I  think  ought  to  l^  rejected)  as  true, 
how  does  the  case  stand  ? 

I  think  it  may  be  taken  to  be  proved  that  the  prisoner  and  Ram  Kristo 
left  Hogla  in  company  on  the  night  of  29th  Kartic  in  Kamaruddin's  boat ;  that 
on  the  way  Ram  Kristo  pawned  the  chain  and  keys  to  Ishan  Chunder  Das ;  that 
they  continued  their  journey  to  Barisal,  where  they  arrived  on  30th  Kartic,  and 
where  Ram  Kristo  sold  21  hides  for  Rs.  50,  which  he  received  in  cash,  to  Rahim 
Buksh;  that  the  prisoner,  though  not  actually  present  at  the  sale,  knew  of  it, 
and  knew  that  Ram  Kristo  had  received  Rs.  50 ;  that  they  left  Barisal  in  com- 
pany ;  that  at  some  period  he  quitted  Kamaruddin's  boat,  took  Ammuddin's 
boat,  travelled  a  certain  distance  in  it,  then  abandoned  it,  and  walked  home  ; 
and  that  Ram  Kristo  has  not  since  been  heard  of.  This  is  all  that  I  think  can 
be  taken  to  be  proved,  even  accepting  the  prisoner's  admission  as  true. 

I  do  not  think  that  is  sufficient  to  convict  the  prisoner  of  murder. 

In  Russell  on  Crimes^  4th  Edition,  Vol.  I.,  p.  770,  it  is  said :  "  It  has  been 
considered  a  rule  that  no  person  should  be  convicted  of  murder  unless  the 
body  of  the  deceased  has  been  found ."  And  a  very  great  Judge  says :  "I  would 
never  convict  any  person  of  murder  or  manslaughter  unless  the  facts  were  prov- 
ed to  be  done,  or  at  least  the  body  be  found  dead.  But  this  rule,  it  seems, 
must  be  taken  with  some  qualifications ;  and  circumstances  may  be  sufficiently 
strong  to  show  the  fact  of  the  murder,  though  the  body  has  never  been  found. 
Thus,  where  the  prisoner,  a  mariner,  was  indicted  for  the  murder  of  his  captain 
at  sea,  and  a  witness  stated  that  the  prisoner  had  proposed  to  kill  the  captain, 
and  that  the  witness,  being  afterwards  alarmed  in  the  night  by  violent  noise, 
went  upon  deck,  and  there  observed  the  prisoner  take  the  captain  up,  and  throw 
him  over-board  into  the  sea,  and  that  he  was  not  seen  or  heard  of  afterwards; 
and  that,  near  the  place  on  the  deck  where  the  captain  was  seen,  a  billet  of 
wood  was  found,  and  that  the  deck  and  part  of  the  prisoner's  dress  were  stained 
with  blood ;  the  Court,  though  they  admitted  the  general  rule  of  law,  left  it  to 
the  jury  to  say,  upon  the  evidence,  whether  the  deceased  was  not  killed  before 
bis  body  was  cast  into  the  sea ;  and  the  jury  being  of  that  opinion,  the  prison- 

>  I.  L.  R.,  4  All.  198. 

I.  L.  R.,  Gal.  82. 
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1885.        er  was  convicted,  and  (the  conviction  being  unanimously  approved  of  by  the 

T — r Judges)  was  afterwards  executed. 

Adu  Shikdar       °  ,  .    ,.  .       ,        .  r      ,  .       ^ , 

^  But  where,  upon  an  indictment  against  the  prisoner  for  the  murder  of  her 

OuEBN-      bastard  child,  it  appeared  that  she  was  seen  with  the  child  in  her  arms  on  the 

g  road  from  the  place  where  she  had  been  at  service  to  the  place  where  her  father 

MPREss,     j-^yg^^  about  6  in  the  evening,  and  between  8  and  9  she  arrived  at  her  father's 

II  Ca  .  35.    ^jjjjQut  jjjg  child,  and  the  body  of  a  child  was  found  in  a  tide-river  near  which 

she  must  have  passed  in  her  road  to  her  father's,  but  the  body  could  not  be 

identified  as  that  of  the  child  of  the  prisoner,  and  the  evidence  rather  tended 

to  show  that  it  was  not  the  body  of  such  child,  it  was  held  that  she  was  entitled 

to  be  acquitted ;  the  evidence  rendered  it  probable  that  the  child  found  was 

not  the  child  of  the  prisoner ;  and  with  respect  to  the  child,  which  was  really 

her  child,  the  prisoner  could  not  by  law  be  called  upon  either  to  account  for 

it,  or  to  say  where  it  was,  unless  there  were  evidence  to  show  that  her  child  was 

actually  dead." 

I  will  not  go  so  far  as  to  say  that,  under  no  circumstances,  m  this  coimtry, 
could  a  charge  of  murder  be  sustained  without  proof  of  the  finding  of  the  dead 
body  ;  but  considering  the  well-authenticated  instances  of  the  subsequent  ap- 
pearance in  the  flesh  of  persons  said  to  have  been  murdered,  aad  whose  dea^ 
has  been  deposed  to  by  eye-witnesses,  the  production  of  bones,  alleged  to  be 
those  of  a  man,  and  discovered  to  be  those  of  a  woman,  and  the  numerous 
false  charges  which  are  brought  against  innocent  people,  I  should  require  the 
strongest  possible  evidence  as  to  the  fact  of  the  murder  if  the  dead  body  were 
not  forthcoming ;  that  evidence  is,  I  think,  wanting  here. 

If  the  evidence  of  Jasimuddin,  his  brother,  and  mother,  as  to  Ram  Kristo's 
dying  declaration  is  put  on  one  side,  as  I  think  it  ought  to  be,  there  is  no  eTi- 
dence  to  support  the  charges  of  grievous  hurt  and  robbery. 

With  regard  to  the  charge  of  stealing  Ammuddin's  boat,  I  do  not  think  it 
can  be  sustained,  as  there  is  not  only  no  evidence  that  the  prisoner  intended 
to  convert  it  to  his  own  use,  and  make  it  permanently  his  own  property,  but 
the  evidence  is  entirely  the  other  way. 

The  charge  of  the  theft  of  the  19  hides  from  Raj  Chunder  Rishi's  verandah 
rests  entirely  upon  the  prisoner's  statement  to  Mookerjee,  which  I  have  already 
said,  I  think,  was  inadmissible. 

Thus,  in  my  opinion,  all  the  charges  against  the  prisoner  fail,  and  he  must 
be  acquitted  of  them  all,  and  discharged  from  jail. 

Appeal  allowed, 

CRIMINAL  REVISION. 
Be/ore  Mr.  Justice  Primep  and  Mr,  Justice  Grant, 

1885.        In  the  matter  of  the  Petition  of  RAJENDRO  CHUNDER  ROY  CHOW- 

«.  ,    *  DHRY  AND  another.! 

July  20, 


Recognisance  to  keep  the  peace — Power  of  a  District  Magistrate  to  call  on  a  person 
II  Cal.  737.  residing  in  another  district  to  furnish  security-criminal  Procedure  Code 

(Act  X,  of  1882J,  s.  loy-^Procedure. 

The  provisions  of  s.  107  of  Aft  X.  of  1882  do  not  empower  a  Magistrate  to  issue 
process  on  persons  not  residing  within  the  linoits  of  his  dbtrtct. 

»  Criminal  Revision  Case,  No.  260  of  1885,  against  the  order  passed  by  Mr.  L,  P, 
Sherris,  Joint- Magistrate  of  Backergunge,  dated  the  i6th  of  May  1885. 
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The  proper  course  for  a  Magistrate  to  pursue,  where  he  believes  that  certain  persons  iggc. 

who  are  resident  beyond  the  limits  of  his  district  are  likely  to  commit  a  breach  of  the  . 

peace  within  his  district,  is  to  cause  information  of  the  fact  to  be  given  to  the  Magistrate        In  the 
within  whose  district  such  persons  reside,  and  to  produce  evidence  in  support  of  such     hotter  of 
view,  in  order  that  proceedings  may  be  taken  against  them  by  a  Court  which  has  juris- 
diction. THE  Petition 

Rajendro  Chunder  Roy  Chowdhry  and  Mohima  Chunder  Roy  Chow-  ^'  Raj«ndro 
dhry,  two  zemindars,  residents  of  Furreedpore,  holding  property  both  in  Backer-     Thunder 
gunge  and  Furreedpore  managed  by  agents,  were  called  upon  by  the  Joint-Ma-   ^^^  Chowt- 
gistrate  of  Backergunge  to  show  cause  why  they  should  not  be  bound  over  to       dhrv, 
keep  the  peace  for  one  year  by  entering  into  a  recognizance-bond,  with  sureties,    >«  Cal-  737* 
for  Rs.  20,000. 

The  Jomt-Magistrate  found  that  these  persons  were  likely  to  commit  a 
breach  of  the  peace  in  the  district  of  Backergunge,  and  ordered  them  each  to 
execute  a  bond,  with  sureties,  to  the  amount  of  Rs.  5,000,  to  keep  the  peace 
for  one  year.  The  zemindars  applied  to  the  High  Court  to  have  the  order  set 
aside,  on  the  ground  that,  as  they  were  residents  of  Furreedpore,  the  Joint-Ma- 
gistrate of  Backergunge  had  acted  without  jurisdiction  in  binding  them  down 
to  keep  the  peace.  T  his  objection  was  also  taken  before  the  Joint-Magistrate. 

Baboo  Doorga  Mohun  Doss  for  the  petitioner. 

Baboo  Chunder  Kant  Sen  for  the  other  side. 

The  judgment  of  the  Court  (Prinsep  and  Grant,  JJ.)  was  delivered  by 
Prinsep,  J. — The  order  binding  over  the  petitioners  to  keep  the  peace 
must  be  set  aside.  It  appears  that  these  persons  were  not  within  the  jurisdic- 
tion of  the  Magistrate  of  Backergunge,  but  that  they  were  within  the  jurisdic- 
tion of  the  Magistrate  of  Furreedpore,  and  it  has  been  found  that  they  are  like- 
ly to  commit  a  breach  of  the  peace  within  the  district  of  Backergunge.  Un- 
der such  circumstances,  as  held  by  a  Full  Bench  of  the  Allahabad  High  Court 
in  the  case  of  Joy  Prokash  Lall}  and  several  decisions  of  this  Court,  these  per- 
sons cannot  be  bound  over  by  the  Magistrate  of  Backergunge.  The  proper 
course  for  him  to  take,  if  he  thinks  there  is  evidence  that  they  are  likely  to  com- 
mit a  breach  of  the  peace  within  the  district  of  Backergunge,  is  to  have  informa- 
tion laid  before  the  Magistrate  of  Furreedpore,  and  have  evidence  in  support 
thereof  forthcoming,  so  that  proceedings  may  be  taken  by  a  Court  of  compe- 
tent jurisdiction. 

Order  set  aside. 


CRIMINAL  REVISION. 

Before  Mr,  Justice  Prinsep  and  Mr,  Justice  Grant, 
In  the  matter  of  the  Petition  of  HURENDRO  NARAIN  SINGH  ,«,. 

CHOWDHRY   AND   OTHERS.  ^* 


HURENDRO  NARAIN  SINGH  CHOWDHRY  v.  BHOBANI  PREA 


J^y  13' 


BARUANI  AND  OTHERS.^  u  Cal.  76a. 

Criminal  Procedure  Code  (Act  X,  of  1882),  s,  14$ — Procedure  under  that  section 
— Attendance  of  'witnesses— Process  to  enforce  attendance. 

Proceedings  under  s.  145  of  the  Criminal  Procedure  Code  should,  on  all  points  of 
procedure,  be  regarded  as  summons-cases,  and  although  it  is  discretionary  with  a  Magis- 

i  I.  L.  R.,  6  All.  26. 

'  Criminal  Revision,  No.  227  of  1885,  against  the  order  passed  by  Lieutenant-Colo- 
nel r.  B.  Michell,  Deputy  Commissioner  of  Goalpara,  dated  the  7th  May  1885. 
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trate  to  issue  a  summons  on  a  witness  in  such  a  case,  yet,  when  any  one  of  the  parties 
applies  at  a  proper  time  for  process  to  secure  the  attendance  of  his  witnesses,  the  Ma- 
eistrate  should  not  arbitrarily  refuse  his  assistance ;  and  where  such  refusal  is  made,  it 
is  incumbent  on  the  Magistrate  to  record  his  reasons  for  such  refusal. 

For  some  time  previous  to  the  12th  December  1884,  disputes  had  arisen 
between  Bhobani  Prea  Baruani  and  others  (hereafter  called  the  first  party) 
and  riurendro  Narain  Singh  Chowdhry  and  others  (hereafter  called  the  second 
party)  regarding  the  right  to  possession  of  the  Dhupghata  forest. 

And  on  the  12th  December  1884,  in  consequence  of  further  disputes 
which  had  arisen  between  the  parties  of  the  first  and  second  part,  the  Deputy 
Commissioner  directed  the  Collector  of  Gouripore  to  take  possession  of  the 
forest  on  behalf  of  Government,  until  one  of  the  contending  parties  had  estab- 
lished their  right  to  possession  in  the  Civil  Court. 

This  order  of  the  Deputy  Commissioner  was,  on  application  by  the  par- 
ties concerned,  set  aside  by  the  High  Court  on  the  6th  March  1885,  and  the 
Deputy  Commissioner  wars  directed  to  give  the  parties  an  opportunity  of  prov- 
ing their  right  to  possession  of  the  forest  in  a  proceeding  regularly  held  under 
.8.  145  of  the  Criminal  Procedure  Code. 

Whereupon  the  Deputy  Commissioner  framed  an  enquiry  under  s.  145 
of  the  Criminal  Procedure  Code,  making  the  title  of  the  proceeding  Queen- 
Empress  V.  Bhobani  Prea  Baruani  and  others  (first  party)  and  Hurendro 
Narain  Singh  Chowdhry  and  others  (second  party).  The  notices  issued  to 
the  opposing  parties  did  not  set  out  the  boundaries  of  the  forest.  During  such 
enquiry  it  appeared  that  the  Deputy  Commissioner  declined  to  issue  process 
to  compel  the  attendance  of  certain  witnesses  required  by  the  second  party, 
lind  to  grant  a  commission  for  the  examination  of  certain  of  such  party's  wit- 
nesses resident  out  of  the  jurisdiction  of  the  Court ;  and  further  declined  to 
hear  the  arguments  of  the  pleaders  of  both  the  first  and  second  parties  before 
coming  to  his  decision. 

The  order  of  the  Deputy  Commissioner  was  as  follows : — 
"In  accordance  with  the  orders  of  the  High  Court,  dated  the  6th  of 
March  1885,  I  have  proceeded  under  the  provisions  of  ch.  12  of  the  Code 
of  Criminal  Procedure  to  enquire  as  respects  the  fact  of  actual  possession  of 
the  Dhupghata  forest,  the  subject  of  dispute.  The  enquiry  has  been  a  pro- 
tracted one.  Twenty-eight  witnesses  altogether  have  been  examined ;  and  a 
great  number  of  documents,  which,  in  my  opinion,  have  no  bearing  on  the 
enquiry,  have  been  filed.  I  have  confined  the  investigation  as  much  as  possi- 
ble to  th^  fact  of  actual  possession  on  the  12th  of  December  1884,  on  which 
date  the  forest  was  taken  possession  of  by  the  Collector  of  Goalpara.  The 
dispute  regarding  the  right  to  possess  this  fbrest  has  been  the  cause,  for  some 
years  past,  of  constant  disturbances  in  the  district,  and  neither  of  the  con- 
tending parties  would  have  recourse  to  the  Civil  Court. 

"  The  evidence  I  have  taken  regarding  the  fact  of  actual  possession  is 
extremely  conflicting.  What  the  one  party  asserts  the  other  party  directly 
denies.  I  am  satisfied,  however,  that  at  the  time  the  Collector  took  posses- 
sion of  the  land  in  dispute,  the  zemindar  of  Gouripore  (the  first  party)  was, 
and  had  been  for  long,  in  actual  possession  of  it,  although  his  possession  was 
disputed  by  the  second  party,  and  constant  efforts  were  made  to  oust  him 
from  it.  I  took  the  evidence  of  all  the  witnesses  produced  by  the  second 
party,  but  I  did  not  think  it  necessary  to  hear  the  arguments  of  Counsel  on 
either  side.  I  find  that  the  zemindar  of  Gouripore  (first  party)  was  in  posses- 
sion of  the  Dhupghata  forest  on  the  12th  December  1884  (on  which  date  the 
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Collector  of  Goalpara  attached  it),  and  I  declare  him  to  be  entitled  to  retain 
possession  thereof  until  evicted  therefrom  in  due  course  of  law,  and  I  forbid  all 
disturbance  of  such  possession  until  such  eviction/' 

Hurendro  Narain  Singh  Chowdhry  and  others  (second  party)  applied  to 
the  High  Court  to  have  the  order  set  aside  on  the  following  grounds  : — 

(i.)  That  the  Deputy  Commissioner  was  in  error  in  confining  the  enquiry 
to  the  fact  of  possession  on  the  12th  December  1884,  on  which  date  the  forest 
was  taken  possession  of  by  him  as  Collector. 

(2.)  That  the  Deputy  Commissioner  should  have  enquired  into,  and  come 
to  a  finding  as  to,  the  fact  of  actual  possession  at  the  time  when  the  dispute 
arose  between  the  parties,  and  the  proceedings  were  instituted. 

(3.)  That  the  Deputy  Commissioner  ought  to  have  issued  processes  and 
compelled  the  attendance  of  the  witnesses  cited  by  the  second  paity,  and  should 
have  heard  the  arguments  of  the  pleaders  before  coming  to  any  decision. 

(4.)  That  the  Deputy  Commissioner  ought  not  to  have  confined  his  investi- 
gation to  the  taking  of  the  evidence  of  witnesses  produced  by  the  parties. 

(5.)  That  the  Deputy  Commissioner  should  have  acceded  to  the  prayer  for 
the  examination  by  commission  of  such  of  the  witnesses  of  the  second  party 
as  were  out  of  the  jurisdiction. 

(6.)  That  the  Deputy  Commissioner  ought  to  have  considered  the  docu- 
mentary evidence  adduced  by  the  second  party. 

(7.)  That  the  Deputy  Commissioner  has  assigned  no  reasons  whatever 
for  refusing  to  rely  on  the  testimony  of  such  of  the  witnesses  as  were  examin- 
ed by  the  second  party. 

(8.)  That  the  enquiry  and  order  made  was  defective  and  bad  ah  initio^ 
Inasmuch  as  the  boundaries  of  the  disputed  tract  of  the  forest  were  not  speci- 
fied in  the  notices  issued  or  the  order  passed. 

(9.)  That  the  Deputy  Commissioner  ought  to  have  ascertained  and  found 
which  of  the  two  parties  was  last  in  actual  peaceful  possession  of  the  forest,  and 
of  how  much  and  what  part  thereof. 

(10.)  That  the  Deputy  Commissioner  ought  not  to  have  ordered  the  first 
party  to  be  maintained  in  possession  of  the  whole  of  the  forest,  inasmuch  as 
the  evidence  of  the  said  first  party  does  not  prove  that  the  whole  of  the  forest 
called  the  Dhupghata  forest  in  the  proceedings  was  in  their  possession. 

(i  I.)  That,  under  the  circumstances  of  the  case,  the  Deputy  Commissioner 
ought  to  have  made  or  directed  a  local  enquiry. 

The  Advocate-General  (Mr.  G,  C  Paul)^  Baboo  Hem  Chunder  Banner- 
Jeey  and  Baboo  Uma  Kali  Mookerjee,  for  the  petitioners. 

Mr.  Pughy  Baboo  Srenath  Doss,  and  Baboo  Kishore  Lall  Sircar,  for 
the  opposite  party. 

The  order  of  the  Court  (Prinsep  and  Grant,  JJ.)  was  as  follows  : — 
This  matter  has  already  been  before  another  Division  Bench  of  this 
Court.  It  relates  to  a  dispute  between  two  zemindars  regarding  a  forest.  On 
a  former  occasion  the  Deputy  Commissioner,  finding  that  there  were  disputes 
regarding  this  forest,  directed  the  Collector  to  assume  possession  until  one  of 
the  contending  parties  had  established  his  right  to  it  in  the  Civil  Court.  This 
order  was  set  aside  in  March  last  by  a  Division  Bench  of  this  Court,  which 
held  that  it  was  the  duty  of  the  Deputy  Commissioner  to  give  the  parties  an 
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opportunity  of  proving  their  possession  of  the  forest  in  a  proceeding  regularly 
held  under  s.  145,  and  having  the  parties  then  before  it,  the  High  Court  direct- 
ed such  proceedings  to  be  initiated. 

It  would  have  been  fruitless  to  enquire  which  of  the  parties  at  the  time 
that  this  order  was  passed  was  in  actual  possession,  inasmuch  as  the  posses- 
sion was  admittedly  with  the  Collector,  and  therefore,  as  we  understand  it,  the 
object  of  this  proceeding  would  be  to  ascertain  the  possession  as  it  existed  at 
*the  time  when  the  Collector  took  over  possession. 

The  next  point  on  which  it  is  necessary  for  us  to  express  an  opinion  re- 
lates to  the  property  now  in  dispute.  It  is  made  the  subject  of  complaint  by 
the  learned  Advocate-General  that  no  specific  boundaries  have  been  pointed 
out.  But,  so  far  as  we  can  learn  from  the  proceedings,  the  parties  themselves 
and  the  Deputy  Commissioner  who  tried  the  case  knew  very  well  what  was 
the  subject-matter  of  dispute,  viz,,  the  tract  of  country  known  as  this  foiesL 
We  therefore  think  that  Uiere  is  nothing  in  this  contention. 

After  the  Deputy  Commissioner  had  instituted  proceedings  under  s.  145, 
the  second  party  by  two  petitions  applied  for  summonses  on  their  witnesses. 
Both  these  applications  were  refused  by  the  Deputy  Commissioner  without  any 
stated  reasons.  Now,  the  terms  of  s.  145  are  somewhat  obscure  in  this  re- 
spect. They  merely  declare  that  on  the  day  of  trial  the  Magistrate  shall  re- 
ceive the  evidence  produced  by  the  parties  respectively.  It  is  nowhere  declar- 
ed in  the  Code  whether  these  prbceedings  are  to  be  regarded  as  what  is 
known  as  summons  cases  or  as  warrant- cases,  but  we  are  inclined  to  think  that 
from  their  nature  they  should  be  regarded  on  all  points  of  procedure  as  sum- 
mons-cases, ^e  think,  however,  that,  although  it  is  altogether  discretional 
with  the  Magistrate  to  issue  summons  on  the  witnesses  cited  by  each  party  in 
such  a  case,  at  the  same  time  when  any  one  of  the  parties  comes  at  a  proper 
time  before  him,  and  asks  for  processes  to  secure  the  attendance  of  his  witness- 
es, the  Magistrate  should  not  arbitrarily  refuse  his  assistance,  as  he  has  ap- 
parently done  in  the  present  case.  The  applications  for  summonses  were  in 
this  case  made  on  the  31st  March,  and  the  case  was  not  decided  until  the  7th 
May,  so  that  there  was  ample  opportunity  to  serve  the  summonses.  The  Ma- 
gistrate, however,  has,  on  one  application,  stated  :  "  The  parties  must  produce 
their  witnesses.  This  is  an  application  to  summon  no  less  than  99  witnesses 
in  a  proceeding  under  s.  145  of  the  Code  of  Criminal  Procedure ;  *'  and  on  the 
other  application  he  records  a  similar  order,  the  number  of  witnesses  here  be- 
ing 114  instead  of  99.  But  the  number  of  witnesses  summoned  is  not  neces- 
sarily a  reason  for  refusing  to  grant  a  process.  If  the  parties  had  produced  99 
and  114  witnesses  in  Court,  the  Magistrate  would  have  been  bound  to  examine 
them.  There  is  no  reason  to  refuse  an  application  for  summons  simply  be- 
cause a  large  number  of  witnesses  is  mentioned  therein. 

We  think  that  there  are  no  valid  grounds  for  the  next  objection  taken ; 
because  it  does  not  appear  that  the  Magistrate  refused  to  examine  any  witness- 
es who  were  in  attendance.  The  order  recorded  is  that  the  pleaders  did  not 
wish  to  examine  any  more  of  the  witnesses  who  were  in  attendance. 

The  next  objection  taken  relates  to  the  omission  of  the  Magistrate  to  con- 
sider the  documentary  evidence  tendered.  He  states  it  as  his  opinion  that  it 
has  no  bearing  on  the  enquiry.  As  observed  by  the  learned  Advocate-General, 
the  Magistrate  has  probably  arrived  at  this  conclusion,  because  he  has  refused, 
in  another  portion  of  his  judgment,  to  hear  the  arguments  of  the  pleaders  on 
both  sides.    It  is  not  improb^le  that  if  he  had  heard  their  arguments  he  would 
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have  his  attention  directed  to  the  next  points  on  which  the  documentary  evi- 
dence was  intended. 

The  Magistrate  was  also  wrong  in  refusing  to  hear  the  argument  of  pleaders 
before  deciding  this  case. 

We  think,  therefore,  that  the  case  should  be  re-heard  by  the  Deputy  Com- 
missioner, who  will  give  the  parties  an  opportunity  of  securing  the  attendance 
of  their  witnesses  if  they  make  applications  for  processes  within  reasonable  time, 
reserving,  however,  to  himself  the  discretion  of  refusing  the  applications  if  he 
considers  that  the  witnesses  have  been  cited  merely  for  purposes  of  vexation, 
delay,  or  defeating  the  ends  of  justice,  or  for  other  valid  or  Isufficient  cause. 
But  he  should  in  no  case  refuse  to  issue  a  process  without  invariably  recording 
his  reasons  for  such  refusal. 

Re-hearing  ordered. 


1885. 


hurendro 

Narain 

Singh 

Chowdhry 

V. 

Bhobani 

Prba 
Baruani, 
II  Cal.  763. 
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CRIMINAL  REVISION. 

Before  Mr.  Justice  Pigot  and  Mr.  Justice  O'Kinealy, 

In  the  matter  of  the  Petition  of  JUGGESHWAR  DASS  and  others.  1885. 

JUGGESHWAR  DASS  and  others  v.  KOYLASH  CHUNDER  CHAT-        '^^'^' 

TERJEE.i  i2CaI.S5. 

Mischief -^Penal  Code  (Act  XLV,  of  i860),  ss,  341  ^  425 — Wrongful  restraint — In* 
vasion  of  right  causing  wrongful  loss. 

Where  complainant  had,  for  the  purpose  of  removal,  placed  certain  goods  upon  a 
cart,  and  accused  came  and  unyoked  the  bullocks,  and  turned  the  goods  off  the  cart  on 
to  the  road,  and  complainant  thereupon  went  away  at  once,  leaving  them  lying  there,  held 
that,  under  these  circumstances,  a  conviction  under  s:  341  of  the  Penal  Code  could  not  be 
sustained ;  but  that  there  was  such  "  mischief"  as  to  bring  the  offence  within  s.  425. 

Held,  also,  that  s.  42«)  does  not  necessarily  contemplate  damage  of  a  destructive 
character.  It  requires  merely  that  there  should  be  an  invasion  of  right,  and  diminution 
of  the  value  of  one's  property,  caused  by  that  invasion  of  right,  which  must  have  been 
contemplated  by  the  doer  of  it  when  he  did  it.  t 

The  petitioners  in  this  case  have  been  convicted  of  an  offence  under  s. 
341  of  the  Penal  Code.  It  appears  from  the  evidence  that,  on  the  5th  of  August 
last,  the  complainant  was  engaged  in  removing  an  iron  chest  and  a  box  from 
his  shop  to  another  hdt.  The  accused  came  up  and  ordered  him  not  to  move 
them ;  and,  on  his  refusing  to  obey,  overturned  the  cart,  thereby  throwing  the 
boxes  on  to  the  road,  where  complainant  left  them  lying,  and  himself  went  off 
to  the  new  hdt.  The  hdt  from  which  he  was  at  the  time  removing  belonged 
to  the  employers  of  the  accused. 

The  accused  swore  that  they  knew  nothing  of  the  occurrence  alleged  by 
complainant,  but  were  found  guilty  of  causing  wrongful  restraint,  and  sentenced 
to  fifteen  days'  rigorous  imprisonment,  under  s.  341  of  the  Penal  Code. 

Against  this  sentence  the  accused  presented  the  present  petition. 

Mr.  R.  Mitter  and  Munshi  Serajul  Islam  for  the  petitioners. 

The  judgment  of  the  Court  (Pigot  and  O'Kinealy,  JJ.)  was  delivered  by 

Pigot,  J. — The  petitioners  have  been  found  guilty  by  the  Magistrate  of  an 
offence  under  s.  341  of  the  Indian  Penal  Code.  The  complainant  was  examined 
by  the  Magistrate  at  the  time  of  the  issue  of  the  summons,  and  before  the  issue 
of  the  summons.  In  his  evidence  endorsed  on  the  back  of  the  petition  taken 
by  the  Magistrate,  he  states  that  he  was  not  himself  present  when  the  occurrence, 
of  which  he  chiefly  complains,  took  place.  Before  the  Magistrate  he  appears 
to  have  stated  that  he  was  present.  What  he  complained  of  was  this,  that  when, 
on  the  5th  August,  he  or  those  in  his  employ  were  removing  some  things  to 
the  new  hdt  at  Champdani  from  the* -^<f/  belonging  to  the  persons  in  whose  em- 
ploy the  accused  are,  the  accused  said  the  things  must  not  be  removed,  and, 
on  his  not  listening  to  that,  they  turned  the  cart  upside  down,  and  the  things 
fell  down  to  the  ground,  where  they  remained  some  days  afterwards.    This 

'  Criminal  Revision,  No.  336  of  1885,  against  the  order  of  J,  G,  Ritchie^  Esq,,  Offi- 
ciating Joint'Magistrate  of  Serampore,  dated  the  14th  August  188$, 

I.  L.  R.,  Cal.  83. 
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1885.        story  of  the  complainant  was  not  controverted,  and  upon  this  state  of  things  the 
\ Magistrate  found  the  accused  Ruilty  under  s.  ^41  of  the  Indian  Penal  Code. 

JUGGESHWAR  ^  O         /  Jt 

Dass  ^®  ^^  ^^^  think  that,  under  the  circumstances,  the  conviction  under  that 

^^  section  can  be  sustained.     The  charge  was  one  of  wrongful  restraint,  and  whe- 

KovLASH     ^^^  ^^  evidence  of  the  complainant,  as  given  when  the  summons  was  issued 
^  or  before  the  summons  was  issued,  is  to  be  taken,  or  that  given  at  the  hearing 

H  NDER  jjgfQj.g  |.|jg  Magistrate,,  it  appears  to  us  inconsistent  with  the  idea  of  wrongful 
Ch^erjee,  rggtraint.  In  one  case  he  was  not  present,  and  in  the  other  he  went  away  to 
laCal.  55.  jijg  jjg^  ^^^  j^f^g^  jj^g  things  were  thrown  down  from  the  cart.  But  we  think  that 
the  case  does  come  under  s.  425  of  the  Indian  Penal  Code,  that  there  was  such 
a  change  in  the  situation  of  the  property  done  by  the  persons  who  brought  it 
about  with  intent  to  cause,  or  knowing  they  were  likely  to  cause,  wrongful  loss  or 
damage  to  any  person,  that  is,  the  complainant,  as  diminished  its  value  or  utility, 
or  affected  it  injuriously.  We  think  those  words  are  sufficiently  satisfied  by  the  cir- 
cumstances of  this  case.  There  was  an  unlawful  removal  of  goods  from  the  cart, 
and  an  unlawful  change  in  their  situation,  with  the  knowledge  that  that  change 
must  amount  to  an  inconvenience,  more  or  less  serious,  to  the  owner  of  the 
goods,  and  must,  to  some  extent,  diminish  the  utility  of  the  goods  which  it  was 
desired  to  remove  from  one  place  to  another  by  the  fad  of  their  being  cast  out 
of  the  conveyance  in  which  they  were  to  be  removed.  To  that  extent  the  utility 
of  those  goods  was  diminished,  and  to  that  extent  they  were  injuriously  affected. 
We  think  it  is  not  necessary  that  the  damage  required  by  this  section  should  be 
of  a  destructive  character.  All  that  is  necessary  is,  that  there  should  be  an 
invasion  of  right  and  diminution  of  the  value  of  one's  property  caused  by  that 
invasion  of  right,  which  must  have  been  contemplated  by  the  doer  of  it  when 
be  did  it. 

As  to  punishment,  we  do  not  think  that,  under  the  circumstances,  the 
punishment  was  excessive.  The  offence  is  one  which,  though  not  of  very  great 
gravity,  is  not  without  a  certain  amount  of  seriousness.  We  think  that  the  rea- 
sons stated  by  the  Magistrate  in  his  judgment  were  quite  sufficient  to  show  that 
such  a  sentence  was,  under  the  circumstances,  desirable.  We,  therefore,  set 
aside  the  conviction  under  s.  341,  and  for  it  substitute  a  conviction  under  & 
426,  and  we  dired  that  the  prisoners  be  imprisoned  for  the  remainder  of  the 
sentence  not  yet  suffered  by  them. 

(The  remainder  of  the  judgment  was  not  material  to  this  report.) 

Conviction  altered ^  hut  sentence  confirmed. 


FULL  BENCH  REFERENCE. 

Befart  Sir  Richard  Garth,  Knight,  Chief  Justice,  Mr,  Justice  Prinsep,  Mr, 
Justice  Wilson,  Mr,  Justice  Field,  and  Mr,  Justice  O'Kinealy, 

1885.  In  the  matter  of  the  Petition  of  KRISHNANUND  DAS.. 

SfiP'4'  KRISHNANUND  DAS  v,  HARI  BERA.1 


12  Cal.  58.     'Sanction  to  prosecution-^Criminal  Procedure  Code  (Act  X,  of  1882),  s,  igS'^ 

Notice  io  accused. 
No  notice  is  necessary  to  the  person  against  whom  it  is  intended  to  proceed,  before 
the  Court,  before  which  the  alleged  offence  has  been  committed,  can,  under  s.  195  of  the 
Criminal  Procedure  Code,  sanction  a  complaint  being  made  to  a  Magistrate  regarding 
one  of  the  offences  specified  in  that  section. 

1  Reference  to  the  Full  Bench  in  Criminal  Motion,  No.  105  of  1885,  against  the  order 
of  Baboo  Kali  Podo  Maokerfi,  Deputy  Magistrate  of  Balasorci  dated  the  aoth  February  18^. 
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The  petitioner,  Krishnanund  D^,  on  the  30th  December  1884,  lodged  a        1885. 

complaint  in  the  Court  of  the  Deputy  Magistrate  of  Balasore  against  Hari  Bera 

and  others  for  forcibly  cutting  and  taking  away  the  paddy  from  his  field.  The  Krishna- 
case  was  tried  on  the  19th  February  1885,  when  the  accused  were  discharged,  '*"nd  Das 
because,  in  the  opinion  of  the  Magistrate,  the  evidence  for  the  prosecution  was  ^• 

"  at  the  best  but  suspicious,  and  the  oral  testimony  was  untrustworthy."  Haw  Bera, 

On  the  20th  February  1885  an  application  was  made  to  the  Deputy  Magis^ 
trate  by  Hari  Bera  for  sanction  to  prosecute  Krishnanund  under  s.  2 1 1  of  the 
Penal  Code,  which  sanction  was  granted  without  any  notice  being  given  to 
Krishnanund. 

On  motion  made  to  the  High  Court  to  have  the  order  granting  the  sanc- 
tion set  aside,  on  the  ground  (among  others)  that  no  such  notice  had  been  giveit, 
that  Court  granted  a  rule  to  show  cause  why  the  ol"der  should  not  be  set  aside. 
The  following  order  was  made  eventually  on  24th  April  1885  by  the  Court 
(Prinsep  and  Pigot,  JJ.)  referring  the  case  to  a  Full  Bench  : — 

''  This  matter  arises  out  of  an  order  passed  under  s.  195  of  the  Code  of 
Criminal  Procedure,  giving  sanction  to  a  prosecution,  under  s.  21 1  of  the  Penal 
Code,  against  the  petitioner  for  having  made  a  false  charge. 

''  In  his  judgment  dismissing  that  charge  the  Magistrate  stated :  'I  shall  be 
quite  prepared  to  sanction  the  prosecution  of  the  complainant  under  s.  2 1 1  of 
the  Penal  Code,  if  accused  wishes  to  prosecute  him. '     ' 

"  On  the  following  day  application  was  made  for  sanction  to  prosecute  the 
complainant  in  that  case,  which  was  at  once  granted. 

"  On  motion  made  to  a  Division  Bench  (Field  and  Beverley,  JJ.),  a  rule 
was  granted  to  show  cause  why  the  proceedings  of  the  Deputy  Magistrate  sanc- 
tioning the  prosecution  of  the  petitioner  under  s.  211  of  the  Penal  Code  should 
not  be  set  aside,  on  the  ground  that,  before  granting  sanction  to  prosecute  un- 
der s.  211,  the  Deputy  Magistrate  did  not  serve  the  petitioner  with  notice,  aird 
give  him  an  opportunity  to  be  heard. 

"  After  hearing  petitioner's  pleader  in  favour  of  the  rule,  and  considering 
the  case  of  Ahbilakh  Singh  v.  Khuh  Lai}  we  are  not  prepared  to  agree  in  the 
view  therein  expressed  regarding  the  proceedings  which  are  necessary,  before 
sanction,  under  s.  195  of  the  Code  of  Criminal  Procedure,  can  be  given  to  a 
prosecution  for  an  offence  as  therein  specified. 

"  We  accordingly  direct  that  this  case  be  referred  to  a  Full  Bench  of  this 
Court  in  order  that  it  may  determine  whether  in  a  case,  such  as  is  diescribed  in 
s.  195  of  the  Code  of  Criminal  Procedure,  in  which  sanction  to  prosecute  was 
not  given  immediately  upon  termination  of  the  proceedings  in  the  course  of 
which  the  offence  is  alleged  to  have  been  committed,  it  is  necessary,  before 
sanction  be  given,  that  notice  should  be  given  to  the  person  concerned  so  as  to 
give  him  an  opportunity  of  appearing  and  being  heard. " 

The  opinion  of  the  Full  Bench  was  as  follows : — 

In  our  opinion  no  notice  is  necessary  to  the  person  against  whom  it  is  in- 
tended to  proceed,  before  the  Court  before  which  the  alleged  offence  has  been 
committed  can,  under  s.  195  of  the  Code  of  Criminal  Procedure,  sanction  a 
complaint  being  made  to  a  Magistrate  regarding  one  of  the  offences  specified 
in  that  section. 

*  I.  L.  R.,  loCal.  1100. 
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CRIMINAL  REVISION. 

Be/ore  Mr,  Justice  Wilson  and  Mr,  Justice  Ghose. 

1885.  In  the  matter  of  the  Petition  of  DINONATH  MULLICK. 

.  DINONATH  MULLICK  v.  GIRIJA  PROSONNO  MOOKERJEE.i 

Recognisance  to  keep  the  peace — Criminal  Procedure  Code  (Act  X,of  1882)^  s.  ro^ 
— Power  of  District  Magistrate  to  call  on  person  residing  in  another  district 
for  security. 

A  Magistrate  has  no  jurisdiction  to  take  proceedings  under  s.  107  of  the  Crimioal 
Procedure  Code  against  a  person  not  personally  within  his  jurisdiction.  In  the  matter  of 
the  Petition  of  Jai  Prokash  LalP  and  In  the  matter  of  the  Petition  of  Rajendro  Ch under 
Roy  CA<w»<iAry' followed. 

Even  assuming  there  was  jurisdiction,  it  was  not  a  case  where  the  Magistrate  should 
have  called  upon  the  petitioner  to  appear  personally,  he  residing  at  a  distance,  there  be- 
ing no  special  circumstance  making  his  personal  attendance  necessary,  and  the  Magis- 
trate having  power  under  s.  116  to  allow  him  to  appear  by  a  pleader. 

The  petitioner  Dinonath  Mullick,  through  an  agent,  made  an  application 
to  the  Deputy  Magistrate  of  Bongong  to  the  effeft  that,  as  a  breach  of  peace 
was  apprehended  on  the  part  of  Girija  Prosonno  Mookerjee  and  his  servants, 
on  their  attempt  to  put  up  by  force.a  bund  on  the  khal  bdonging  to  the  peti- 
tioner, they  might  be  required  to  enter  into  recognizances  to  keep  the  peace 
towards  him.  A  similar  application  was  also  subsequently  made  on  the  part 
of  Girija  Prosonno  Mookerjee  and  his  men  to  obtain  security  to  keep  the  peace 
towards  the  petitioner  and  his  servants.  The  Magistrate,  after  calling  on  the 
police  for  a  report,  directed  both  parties  and  their  respective  partisans  to  ap- 
pear before  him  on  6th  August  to  show  cause  why  they  should  not  be  bound 
down  to  keep  the  peace  under  s.  107  of  the  Criminal  Procedure  Code. 

Notice  was  thereupon  issued  on  the  petitioner  (among  others)  calling  up- 
on him  to  appear  personally  before  the  Deputy  Magistrate,  and  to  show  cause 
why  he  should  not  be  bound  down  to  maintain  peace. 

On  or  about  the  3rd  or  4th  of  August  1885,  the  petitioner  made  an  appli- 
cation with  a  medical  certificate  to  the  Deputy  Magistrate  that  he  might  be 
excused  from  personally  attending  on  the  ground  of  illness,  but  that  applica- 
tion was  refused,  and  a  warrant  was  issued  against  the  petitioner  for  his  person- 
al attendance  in  the  Court  of  the  Deputy  Magistrate  at  Bongong,  under  which 
warrant  he  was  arrested,  but  released  on  bail. 

The  petitioner  stated  that  he  resides  at  No.  81,  Upper  Circular  Road  in 
Calcutta,  and  never  went  to  his  zemindari  where  breach  of  peace  was  appre- 
hended, the  said  zemindari  being  in  the  district  of  Jessore  and  under  the 
management  of  his  naib.  He  prayed  that  the  proceedings  of  the  Deputy  Ma- 
gistrate might  be  set  aside,  and  that  he  might  be  allowed  to  appear  by  his 
mooktear  on  the  following  grounds  : — 

(i.)  That  the  proceedings  of  the  Deputy  Magistrate  at  Bongong  were  ille- 
gal and  irregular. 

(2.)  That  the  order  of  the  Magistrate  under  the  circumstances  of  the  present 
Case  directing  his  personal  attendance  was  illegal  and  unjust. 

>  Criminal  Revision,  No.  333  of  1885,  against  the  order  of  Baboo  Trolukya  Nath 
Sen,  Deputy  Magistrate  of  Bongong,  dated  the  3rd  August  1885. 
«  I.  L.  R.,  6  All.  26. 
•I.  L.  R.,  II  Cal.  737. 
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(3.)  That,  under  s.  107  of  the  Criminal  Procedure  Code,  a  Magistrate  has         1885. 
no  jurisdiction  to  issue  process  on  a  person  not  residing  within  the  limits  of  the  "tt^"""^ 

district.  STr" 

Mr.  Pugh  and  Baboo  Boidonath  Duit  for  the  petitioner.  ^ 

Mr.  Pugh;ioi  the  petitioner,  contended  that,  under  s.  107  of  the  Criminal       Girija 
Procedure  Code,  the  Magistrate  had  no  jurisdiction  to  issue  process  on  a    prosonno 
person  not  residing  within  the  limits  of  his  jurisdiction,  and  cited  In  the  mat-  mookerjek, 
ter  of  the  Petition  of  Jai  Prokash  Lal^  and  In  the  matter  of  the  Petition  of   ^^  ^^j        * 
Rajendro  Chunder  Roy  Chowdhry? 

The  judgment  of  the  Court  (Wilson  and  Ghose,  JJ.)  was  as  follows : — 

Wi  LSON,  J. —  The  petitioner  in  this  case  is  Baboo  Dinonath  Mullick.  He 
has  obtained  a  rule  to  show  cause  why  certain  proceedings  taken  by  the  Deputy 
Magistrate  of  Bongong,  under  s.  107  and  the  following  sections  of  the  Criminal 
Procedure  Code,  should  not  be  set  aside  so  far  as  they  affect  the  petitioner. 
The  principal  ground  on  which  it  is  contended  that  those  proceedings  are  ille- 
gal is  this :  it  is  said  that,  under  s.  107,  the  Deputy  Magistrate  had  no  jurisdic- 
tion to  take  such  proceedings  against  a  person  who  was  not  in  any  sense  per- 
sonally within  the  jurisdiction  of  that  Deputy  Magistrate. 

The  construction  of  the  section  taken  by  itself  may  not  be  wholly  free  from 
doubt.  It  is  not  very  clearly  worded :  and  it  might  perhaps  be  capable  of  two 
constructions.  It  might  perhaps  be  read  as  meaning  that  where  a  Magistrate 
receives  information  that  any  person,  wherever  that  person  may  be,  is  likely  to 
commit  a  breach  of  the  peace  Within  the  local  limits  of  such  Magistrate's  juris- 
diction, he  may  take  proceedings.  On  the  other  hand,  the  jurisdiction  of  the 
Magistrate  is  ordinarily  confined  within  local  limits,  and  this  is  a  personal 
jurisdiction,  that  is  to  say,  not  a  jurisdiction  for  punishing  offences,  but  a  juris- 
diction for  restraining  persons  from  committing  offences.  It  may  well  be  said 
that  the  section  should  be  read,  with  reference  to  that  primary  rule,  that  the 
Magistrate's  jurisdiction  is  local ;  and  that  the  words,  **  where  a  Magistrate 
receives  information  that  any  person  is  likely  to  commit  a  breach  of  the  peace 
within  the  local  limits  of  his  jurisdiction,"  apply  only  to  any  person  subject  to 
his  jurisdiction.  Speaking  for  myself  personally,  I  should,  from  the  words 
themselves  alone,  be  disposed  to  think  that  the  narrower  construction  of  the 
words  is  the  correct  one.  It  is,  we  think,  certainly  the  one  most  in  accordance 
with  convenience.  The  wider  construction  would  empower  any  Magistrate  in 
any  part  of  India,  who  receives  an  ex-parte  information  that  a  breach  of  the 
peace  is  likely  to  be  committed  within  his  jurisdiction  by  any  person  in  any 
part  of  India,  to  require  the  attendance  of  that  person  from  any  part  of  India 
in  his  Court.  That  would  be  a  very  great  hardship  and  a  wholly  unnecessary 
hardship,  because  the  last  part  of  the  section  provides  that,  whenever  a  breach  of 
the  peace  is  likely  to  be  committed,  proceedings  may  be  taken  against  any  per- 
son in  the  district  in  which  he  is.  Considerations  of  convenience,  therefore, 
are  in  favour  of  the  narrower  construction. 

The  authorities  also  support  that  view.  We  have  been  referred  to  two  cases : 
the  first  case  is  In  the  matter  of  the  Petition  of  Jai  Prokash  Lai}  in  which  the 
p>oint  was  considered  by  a  Full  Bench  of  the  Allahabad  Court,  and  they  came  to 
the  conclusion  that  the  Magistrate  has  no  jurisdiction  to  take  such  proceedings 
against  a  person  who  is  not  within  the  local  limits  of  his  jurisdiction.  The  same 
question  appears  to  have  been  considered  by  a  Division  Bench  of  this  Court  in 

» I.  L.  R.,  6  All.  26.  2  I.  L.  R.,  II  Cal.  737. 
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a  case  for  revision  under  s.  435,  Code  of  Criminal  Procedure,  In  the  matier  of 

the  Petition  of  Rajendro  Chunder  Roy  Chowdhry}  and  the  same  construction 

appears  to  have  been  put  upon  the  section.     We  think  it  right  to  follow  these 

decisions.    On  that  ground,  in  our  judgment,  the  whole  of  the  proceedings,  so 

^*  far  as  they  affect  Baboo  Dinonath  Mullick,  are  without  jurisdiction,  and  must 

GiRijA       be  set  aside. 

Prosonno  ^g  ^j^jj^j^  jj  ^^^  ^^  ^^^  ^j^^j^  ^^^  ^^  ^^^^  ^Q  ^^^  conclusion  that  there 

MooKERjEB,  ^^g  jurisdiction,  we  should  still  be  of  opinion  that  that  jurisdiction  had  not 

laCal.  133.    b^gn  judiciously  exercised.     We  can  find  no  suflScient  materials  before  the 

Deputy  Magistrate  tending  to  involve  Baboo  Dinonath  Mullick  himself  in  any 

matter  pointing  to  a  breach  of  the  peace.    Therefore  proceedings  ought  not 

to  have  been  taken  against  him. 

Further,  having  regard  to  the  fact  that  the  person  against  whom  proceed* 
ings  were  taken  was  at  a  distance,  and  that  there  w^s  no  special  circumstance 
making  his  personal  attendance  necessary,  it  appears  to  us  that  it  would  have 
been  a  very  unwise  exercise  of  jurisdiction  to  require  him  to  appear  person- 
ally, seeing  that  the  Magistrate  had  power  under  s.  1 16  to  allow  him  to  appear 
by  a  pleader. 

The  whole  of  the  proceedings  of  the  Deputy  Magistrate  will  be  set  aside 
so  far  as  they  affect  the  petitioner. 

Proceedings  set  aside. 


CRIMINAL  REFERENCE. 

Before  Mr.  Justice  Pigot  and  Mr,  Justice  O'Kinealy, 

«885.  ASKAR  MEA  i.  SABDAR  MEA.s 

Sep,  17, 
— ^— ^^—  Criminal  Procedure  Code  (Act  X,  of  1882J,  ss,  /jj,  ij^-^Application  for  order  to 
12  Cal.  137.  remove  obstruction — Disputed  title — furisdiction  of  Criminal  Court. 

Where  an  application  is  made  under  s.  133  of  the  Criminal  FVocedure  Code,  calling 
on  a  person  to  remove  an  obstruction,  and  such  person  bond  fide  raises  a  question  <3 
title : 

Held  that  the  case  then  becomes  one  for  a  Civil  Court.  The  section  contemplates 
only  an  enquiry  as  to  the  existence  or  non-existence  of  the  obstruction  complained  of, 
not  an  enquiry  into  disputed  questions  of  title. 

This  was  a  reference  from  the  Deputy  Commissioner  of  Sylhet  under 
s.  438  of  the  Criminal  Procedure  Code, 

The  application  was,  under  s.  133  of  the  Criminal  Procedure  Code,  for 
the  opening  of  a  road  alleged  to  be  public,  and  to  have  been  closed  by  Sab- 
dar  Mea  and  others.  An  order  was  issued  under  s.  133  of  the  Criminal  Pro- 
cedure Code,  calling  on  them  to  remove  the  obstruction,  or  to  appear  and 
show  cause  why  it  should  not  be  removed. 

Sabdar  Mea  showed  cause  by  petition,  in  which  he  alleged,  among  other 
things,  that  the  road  was  not  a  road  at  all,  much  less  a  public  one,  and  appli- 
ed that  a  jury  might  be  appointed.  The  Assistant  Commissioner,  Mr.  Pope, 
ignoring  apparently  the  application  for  a  jury,  proceeded  to  take  evidence, 
and  directed  that  the  road  should  be  opened. 

>  I.  L.  R.,  II  Cal.  737. 

^  Criminal  Reference,  No.  162  of  1885,  made  under  s.  438,  by  G,  Stevenson,  Ssq.^ 
Deputy  Commissioner  of  Sylhet,  dated  the  3rd  of  September  1885. 
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The  Deputy  Commissioner,  in  referring  the  case,  submitted  that  the  pro-        tsss. 
cedure  of  the  Assistant  Commissioner  was  defective  in  law  on  (among  others)         '^' 
the  following  ground  :—  ^^'^^'^  ^^^ 

**  According  to  the  High  Court  rulings  cited  under  s.  133  of  P^insep's  5^^^^^^^' j^^^ 
Edition  of  the  Criminal  Procedure  Code  [compare  also  the  ruling  in  Baser-        ^^,         * 
addin  Bhuia  v.  Bahar  Ali^\  the  Assistant  Commissioner  had  no  power  to  go    *'      *  *'^^* 
further  into  the  case  once  the  plea  that  the  road  was  not  a  public  one  was  set  up. 

No  doubt,  the  result,  as  stated  by  the  Assistant  Commissioner,  is  practi- 
cally to  render  this  part  of  the  Code  a  dead  letter.  But  such  is  the  interpre- 
tation of  the  law." 

The  Court  (Pigot  and  O'Kinealy,  JJ.)  delivered  the  following  judg- 
ment : — 

We  think  the  Magistrate  is  right  in  the  reference  made,  and  direct  that 
the  order  be  set  aside. 

We  do  so  on  the  ground  that,  in  this  case,  a  bond  fide  question  seems  to 
exist,  as  to  whether  there  ever  was  a  public  road  in  the  place  in  question. 
When  such  a  question  arises,  it  is  one  for  the  Civil  Courts,  as  the  case  of 

Basaruddin  Bhuia  v.  Bahar  Ali^  decides. 

• 

The  enquiry  contemplated  by  those  sections  of  the  Criminal  Procedure 
Code  is  an  enquiry  into  the  existence  or  non-existence  of  the  obstruction  com- 
plained of — not  an  enquiry  into  disputed  questions  of  title. 

Order  set  aside. 


CRIMINAL  REFERENCE. 

Before  Mr,  Justice  Tottenham  and  Mr.  Justice  Agnew, 

QUEEN-EMPRESS  v.  TAFAULLAH.2  .  1885. 

Sep.  12. 
Escape  from  lawful  custody — Arrest  under  civil  process  ^  Escape  from — Criminal  —— ^— ^ 
liability  of  officer  suffering  escape — Penal  Code  (Act  XLV,  of  i860)  ^  s.  22  j,  12  Cal.  190. 

S.  223  of  the  Penal  Code  applies  only  to  cases  where  the  person  who  is  allowed  to 
escape  is  in  custody  for  an  offence,  or  has  been  committed  to  custody,  and  not  to  cases 
where  such  person  has  merely  been  arrested  under  civil  process. 

Tafaullah,  a  peon  of  the  Munsif  s  Court,  was  entrusted  with  a  warrant  for 
the  arrest  of  a  judgment-debtor,  named  Alimulla  Sircar,  in  execution  of  a  de- 
cree. He  arrested  Alimulla,  but,  while  bringing  him  to  the  Munsif  s  Court, 
Alimulla  escaped.  The  Munsif  thereupon  held  a  proceeding,  and  recorded 
his  opinion  that  there  were  grounds  for  a  magisterial  enquiry  "  under  s.  651  of 
the  Civil  Procedure  Code,"  and  forwarded  copies  of  his  proceedings  to  the 
Sub-Divisional  Magistrate,  with  the  request  that  he  would  deal  with  the  matter 
according  to  law,  and  an  intimation  that  the  peon  Tafaullah  would  be  sent  when 
notice  of  the  date  fixed  was  received. 

The  Deputy  Magistrate,  however,  summoned  the  accused  under  s.  651  of 
the  Civil  Procedure  Code,  and,  without  framing  a  charge,  convicted  him  under 
s.  223  of  <he  Indian  Penal  Code,  and  sentenced  him  to  a  fine  of  Rs.  50,  or,  in 
default,  to  three  months'  simple  imprisonment. 

»  I.  L.  R.,  II  Cal.  8. 

'  Criminal  Reference,  No.  161  of  1885,  made  under  s.  438,  by  y.  WhitmorCt  Esq., 
OfificiatiDg  Sessions  Judge  of  Rungpore,  dated  the  4th  of  September  1885. 
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The  matter  was  brought  to  the  notice  of  the  Sessions  Judge,  who,  under 
the  provisions  of  s.  438  of  the  Code  of  Criminal  Procedure,  referred  the  case 
to  the  High  Court,  stating  his  reasons  for  so  doing  as  follows : — 

"  Assuming  that  s.  223  applies,  I  do  not  think  that  the  omission  to  frame 
a  charge  caused  any  failure  of  justice,  for  the  peon,  as  is  evident  from  his  state- 
ment to  the  Deputy  Magistrate,  perfectly  understood  what  he  was  being  tried 
for.    It  is  not,  therefore,  upon  this  ground  that  I  refer  the  case. 

"  But,  after  the  best  consideration  I  have  been  able  to  give  the  matter,  I 
cannot  assure  myself  that  s.  223  (as  amended  by  Act  XXVII.  of  1870)  applies 
to  the  facts.  The  question  turns  upon  the  meaning  of  the  words  *  lawfully  com- 
mitted to  custody.*  I  have  not  been  able  to  find  any  High  Court  ruling  in 
point,  but  I  do  not  think  that  *  arrested  under  a  warrant '  and  *  committed  to 
custody '  are  interchangeable  terms.  I  do  not  wish  to  distinguish  between  *  ar- 
rest '  and  *  custody,'  but  between  *  arrest '  and  *  committal.'  The  latter  expres- 
sion seems  to  be  confined  to  the  direct  action  of  a  Court  itself  when  the  person 
to  be  committed  is  before  it.  I  would  base  this  view  on  the  last  para,  of  s.  336 
of  the  Civil  Procedure  Code,  and  upon  the  language  used  in  the  ruling  In  the 
matter  of  Hasiie}  where  the  words  *one  stage  only  when  a  man  has  been  ar- 
rested (as  here)  and  is  brought  up  for  committal,  but  has  not  yet  been  committed 
seem  to  clearly  recognize  a  distinction  between  *  arrest '  and  *  committaV 

"  I  need  hardly  observe  that  the  question  whether  a  Civil  Court  peon 
who  negligently  suffers  his  prisoner  to  escape  en  route  is  or  is  not  criminally 
liable  under  s.  223  of  the  Indian  Penal  Code  is  of  considerable  practical  im- 
portance, and,  as  the  above  considerations  seem  to  me  to  show  that  he  is  not,  I 
would  beg  to  recommend  that  the  Magistrate's  order  be  set  aside." 

No  one  appeared  on  the  reference. 

The  opinion  of  the  High  Court  (Tottenham  and  Agnew,  JJ.)  was  as 
follows : — 

We  think  that  the  Sessions  Judge  is  right  in  considering  the  conviction  to 
be  illegal.  S.  223  of  the  Penal  Code  applies  only  to  cases  where  the  person  who 
is  allowed  to  escape  is  in  custody  for  an  offence,  or  has  been  committed  to 
custody,  and  not  to  cases  where  such  person  has  simply  been  arrested  under 
civil  process.  We,  therefore,  set  aside  the  conviction,  and  order  the  fine,  if 
paid,  to  be  refunded. 

Conviction  quashed. 


»  I.  L.  R.,  II  Cal.  451  (cf.  p.  460). 
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CRIMINAL  REVISION. 

Before  Mr.  Justice  Wilson  and  Mr,  Justice  Ghose, 

In  the  matter  of  the  Petition  of  E.  G.  BUSKIN. 

In  the  matter  of  the  Petition  of  C.  F.  THOMAS. 
E.  W.  HART  V.  E.  G.  BUSKIN.i 
E.  W.  HART  V.  C.  F.  THOMAS. 

Railway  Act  (IV,  of  iSyg),  ss.  ly,  31— Passenger  not  producing  season  ticket 
when  called  upon — Travelling  without  a  ticket — Order  for  recovery  of  fare, 
A  passenger  who  has  obtained  a  monthly  ticket  is  liable  to  be  called  upon  to  pro- 
duce it  at  any  time  on  the  journey  which  it  covers,  and  if  he  does  not  so'produce  it,  he  is 
liable  under  ss.  17  and  31  of  the  Railway  Act  to  pay  the  fare  for  the  journey  between  the 
stations  for  which  his  ticket  was  issued.  The  order  under  s.  31,  in  case  of  his  refusal  to 
pay  it,  should  be  one  merely  for  recovery  of  the  amount  due  as  the  fare,  and  not  an  order 
to  pay  such  sum  or  any  other  sum  as  if  it  were  a  fine. 

A  passenger  who  has  such  a  ticket,  which  is  still  in  force,  and  in  his  possession,  can- 
not be  said  to  be  traveling  without  a  ticket  within  the  meaning  of  s.  31,  merely  because 
he  does  not  happen  to  have  the  ticket  with  him,  and  therefore  cannot  produce  it  when 
called  upon  to  do  so. 

In  these  two  cases  the  petitioners  were  prosecuted  under  the  Railway 
Act  (IV.  of  1879),  s.  31.  Mr.  Buskin,  the  petitioner  in  the  first  case,  was  a 
monthly  ticket-holder  on  the  Eastern  Bengal  State  Railway,  his  ticket  entitling 
him  to  travel  between  Barrackpore  and  Sealdah  stations.    He  was  on  29th 

iune  last,  when  travelling  to  Sealdah,  called  upon  to  produce  his  ticket,  but 
aving  inadvertently  left  it  behind  at  his  house,  he  was  unable  to  produce  it. 

The  Deputy  Magistrate  found  that  he  was  technically  guilty  of  omitting 
to  show  his  ticket  when  called  on,  and  made  an  order  that  he  should  be 
"  fined  annas  14,  realizable  by  distress  and  sale  if  not  paid." 

Major  C.  F.  Thomas,  the  petitioner  in  the  second  case,  was  also  a  month- 
ly ticket-holder,  on  the  same  line,  between  the  same  stations,  and  on  the  3rd 
July  was  found  travelling  without  a  ticket.  He  had  had  his  ticket  when  com- 
ing to  Sealdah  in  the  morning,  but  had  left  it  at  his  office,  and  when  asked 
to  produce  it  on  the  return  journey  could  not  do  so.  In  this  case  the  Deputy 
Magistrate  inflicted  a  "  nominal  fine  of  one  anna.'' 

The  defendants  in  both  cases  petitioned  the  High  Court  to  have  the  order 
of  the  Deputy  Magistrate  set  aside. 

Mr.  Ifill  for  the  petitioners. 

S.  31  of  Act  IV.  of  1879  deals  with  cases  of  passengers  who,  without  de- 
siring to  defraud,  are  found  travelling  without  tickets.  Now,  the  wording  of 
the  Magistrate's  order  shows  that  he  treated  the  matter  as  a  criminal  one,  in- 
asmuch as  the  petitioners  have  been  fned  in  one  case  fourteen  annas,  and  in 
the  other  one  anna.  I  submit  that  the  petitioners  could  not  be  prosecuted 
criminally ;  the  matter  before  the  Court  was  a  matter  of  civil  liability  with  the 
provision  that  the  debts  diie  from  the  petitioners  might  be  recovered  by  dis- 
tress or  warrant.  This  is  clear  from  s.  32,  which  differs  from  s.  31.  The  case 
of  Tokee  Bibee  v.  Ahdool  Khan^  points  out  that  a  proceeding  of  the  nature  of 
this  case  is  not  a  criminal  one.    Under  s.  31  there  is  an  implied  pre-existing 

^  Criminal  Revision,  Nos.  324  and  325  of  1885,  against  the  order  of  Baboo  Roy  Ram 
SunkuT  Sen,  Bahadoor,  Deputy  Magistrate  of  Sealdah,  dated  the  25th  July  1885. 
«  I.  L.  R.,  s  Gal.  536. 

I.  L.  R.,  Cal.  84. 
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12  Cal.  193. 
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liability  that  the  passenger  will  pay  the  fare,  but  till  conviction  there  is  no 
'  pre-existing  liability  to  pay  a  fine.     The  punishment  of  fine  throughout  the 
Act  is  kept  entirely  distinct  from  the  payment  of  fares. 

As  to  whether  a  matter  is  to  be  considered  a  criminal  or  civil  proceeding, 
see  Queen  v.  Fletcher^  and  Mellor  v.  Denham?  I  submit  the  proceedings  under 
s.  31  are  civil  proceedings. 

[Wilson,  J. — We  need  not  trouble  you  further  on  that  point.] 

As  regards  the  demand  made  to  Buskin  to  pay  his  fare,  that,  I  submit,  was 
not  enough ;  a  specific  amount  should  have  been  demanded.  Suppose,  for 
instance,  Buskin  had  been  unable  to  prove  that  he  had  started  from  Barrack- 
pore,  then,  if  the  matter  was  a  civil  one,  the  Railway  Company,  knowing  where 
the  train  had  started  from,  would  have  to  make  a  demand  of  a  specific 
sum.  As  to  this  point,  see  Brown  v.  Great  Eastern  Railway  Company? 
With  regard  to  the  reasonableness  of  a  bye-law  which  requires  a  passenger 
to  show  his  ticket  when  required,  see  Saunders  v.  South  Eastern  Railway  Com- 
pany,^ With  regard  to  the  case  of  Major  Thomas,  the  Magistrate  had  no 
power  to  fine  him  one  anna ;  he  might  have  declared  him  liable  to  a  payment 
o£  fourteen  annas,  but  he  has  not  done  so.  I  sujbmit  that' the  cases  have  been 
treated  criminally,  and  for  that  reason,  if  for  no  other,  the  orders  must  be  quash- 
ed. Could  the  petitioners,  however,  be  charged  with  offences  under  s.  3 1  ? 
S.  31  refers  to  s.  17,  and  that  latter  section  refers  to  the  question  of  the  crea- 
tion of  the  contraft.  I  submit  the  liability  of  the  petitioners  is  one  arising  out 
(rf  the  contrad  created  by  s.  17. 

[Wilson,  J. — "Travelling  without  a  ticket"  in  s. 31  must  mean  travel- 
ling without  having  taken  a  ticket.] 

Yes ;  tickets  are  taken  from  the  passengers  to  Calcutta  at  Barrackpore, 
and,  if  s.  31  were  not  read  so,  those  passengers  could  be  proceeded  against  as 
having  travelled  without  tickets.  There  is  no  such  liability  arising  out  of  the 
second  part  of  s.  31,  which  refers  to  passengers  "  having  such  a  ticket  and  not 
showing  it."  Those  words  have  the  meaning  of  a  contumacious  refusal  to 
show  a  ticket.     As  to  this,  see  Dearden  v.  TownsendJ" 

Mr.  Bonnerjee^  contra^  contended  that  in  substance  the  order  of  the  Mar 
gistrate  was  corred ;  and  that,  although  he  had,  under  a  mistake,  made  use  of 
the  word  "  fine,"  yet  it  was  clear  that  the  matter  was  intended  to  be  treated 
civilly. 

The  following  judgment  was  delivered  by  the  Court  (Wilson  and  Ghose, 
JJ.):- 

Wilson,  J. — ^The  fads  of  this  case  are  these  :  The  petitioner,  Mr.  Bus- 
kin, was  the  holder  of  a  monthly  ticket  entitling  him  to  travel  on  the  Eastern 
Be^gal  State  Railway  between  Barrackpore  and  Sealdah.  On  the  morning  of 
the  20th  June  last,  he  travelled  by  a  train  from  Barrackpore  to  Sealdah.  Being 
asked,  while  in  the  train,  by  a  ticket-coUedor  in  the  service  of  the  Railway  Ad- 
ministration to  show  his  ticket,  he  was  unable  to  do  so,  having  accidentally 
left  it  at  his  house  in  Barrackpore.  The  ticket-coUedor  asked  him  to  pay  his 
fare,  and  he  refused.  The  fare  from  Barrackpore  to  Sealdah  was  fourteen  an- 
nas.   The  ticket*colledor  knew  that  Mr.  Buskin  held  a  monthly  ticket. 
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Application  was  made  to  the  Police  Magistrate  of  Sealdah  by  the  statioQ*- 
master  of  Sealdah  for  a  summons  against  Mr.  Buskin,  in  respeft  of  a  charge 
of  having  travelled  without  a  ticket,  and,  when  asked  to  pay  his  fare,  refusing 
to  do  so,  ss.  17  and  31  of  the  Indian  Railway  Aft  (IV.)  of  1879  being  referred 
to.  After  some  intermediate  proceedings,  on  the  3rd  July  a  summons  was  is- 
sued against  Mr.  Buskin,  requiring  him  to  attend  on  the  15th  July,  and  an^ 
swer  a  complaint  charging  him  with  having  travelled  without  a  ticket,  and  re- 
fusing to  pay  his  fare  when  asked  to  do  so,  and  further  with  not  showing  his 
ticket  and  giving  it  up  when  demanded.  Mr.  Buskin  appeared,  and  after 
some  adjournments  the  matter  was  finally  disposed  of  on  the  25th  July.  The 
Magistrate,  having  found  that  Mr.  Buskin  was  unable  to  show  his  ticket  on 
the  occasion  in  question,  said  :  "  The  defendant  is,  therefore,  technically  guilty 
of  the  omission  as  laid  down  in  the  Ad,  and  is  fined  annas  fourteen,  realizable 
by  distress  and  sale  if  not  paid.'' 

We  are  asked  to  set  aside  this  order. 

Upon  the  main  question,  we  think  the  Magistrate  is  right,  that  is  to  say, 
we  think  Mr.  Buskin  was  bound  to  pay  the  fare  from  Barrackpore  to  Sealdah 
amounting  to  fourteen  annas. 

By  s.  17  of  the  Railway  Aft  (IV.  of  1879) :  "  Every  person  desirous  of 
travelling  on  a  railway  shall,  upon  payment  of  his  fare,  be  furnished  with  a 
ticket  specifying  in  English  and  the  principal  vernacular  language  of  the  dis- 
trift  in  which  the  ticket  is  issued,  the  class  of  carriage  for  which,  and  the  place 
from  and  place  to  which  the  fare  has  been  paid,  and  the  amount  of  such  fare ; 
and  every  passenger  shall,  when  required,  show  his  ticket  to  any  railway-ser- 
vant duly  authorized  to  examine  the  same,  and  shall  deliver  up  the  same  to 
any  railway-servant  duly  authorized  to  colled  tickets."  By  s.  31  :  "  Any  pas- 
senger travelling  on  a  railway  without  a  proper  ticket,  or  having  such  a  ticket 
and  not  showing  or  delivering  up  the  same  when  so  required  uiider  s.  17,  shall 
be  liable  to  pay  the  fare  of  the  class  in  which  he  is  found  travelling  from  the 
place  whence  the  train  originally  started,  unless  he  can  prove  that  he  has  tra- 
velled a  less  distance  only,  in  which  case  he  shall  be  liable  to  pay  the  fare  of 
the  class  aforesaid  only  from  the  place  whence  he  has  travelled.  Every  such 
fare  shall,  on  application  by  a  railway-servant  to  a  Magistrate,  and  on  proof  of 
the  passenger's  liability,  be  recoverable  from  such  person  as  if  it  were  a  fine, 
and  shall,  when  recovered,  be  paid  to  the  Railway  Administration. 

Under  these  seftions  the  Railway  Administration  is  to  furnish  every  pas- 
senger with  a  proper  ticket ;  no  passenger  is  to  travel  without  such  a  tlcKet ; 
every  passenger  is  to  show  or  deliver  up  his  ticket  when  called  upon ;  and  any 
passenger  who  fails  in  either  of  these  points  is  liable  to  pay  the  ordinary  fare 
for  his  journey,  or  if  he  cannot  show  where  he  got  into  the  train,  the  ordinaiy  fare 
from  the  starting  point  of  the  train. 

We  do  not  think  Mr.  Buskin's  case  falls  within  the  provision  as  to  travelling 
without  a  ticket.  We  do  not  think  that  a  passenger  who  has  been  duly  furnished 
with  a  proper  ticket,  which  is  still  in  force  and  still  in  his  possession,  can  be 
said  to  be  travelling  without  a  ticket,  while  making  a  journey  covered  by  that 
ticket.  But  Mr.  Buskin  does  seem  to  us  to  have  failed  to  show  his  ticket  within 
the  meaning  of  the  Aft.  There  is  no  distinction  drawn  between  one  kind  of 
ticket  and  another.  Every  passenger,  whether  a  season  ticket-holder  or  not, 
may  be  called  upon  to  show  his  ticket,  and  if  he  is  so  called  upon  and  has  not 
got  his  ticket  with  him  to  show,  he  may  be  required  to  pay  the  ordinary  fare. 
We  are  of  opinion  that,  having  regard  to  the  language  and  extent  of  s.  17  of 
the  Aft,  8.  3 1  should  be  read  thus :  Any  passenger  travelling  on  a  railway  without 
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being  furnished  with  a  proper  ticket,  or  having  been  furnished  with  such  a  ticket 
'  and  not  showing  or  delivering  up  the  same  when  so  required  under  s.  17,  shall 
be  liable,  <S:c.,  &c.  The  Magistrate  was  therefore  right  in  holding  that  Mr. 
Buskin  was  liable  to  pay  fourteen  annas,  the  fare  from  Barrackpore  to  Sealdah. 
But  the  form  of  the  order  as  described  in  the  judgment  by  which  Mr 
Buskin  is  to  be  "  fined  fourteen  annas  "  is  wholly  wrong.  Many  sections  of  the 
Railway  Aft  deal  with  frauds  by  passengers  and  other  acts  of  wilful  wrong,  and 
these  sections  say  that  the  offender  is  to  be  punished  with  a  fine.  But  s.  3 1 , 
dealing  with  innocent  persons  who  may,  like  Mr.  Buskin,  find  themselves  in  the 
wrong  by  mere  accident,  has  nothing  to  do  with  punishment  or  penalty  or  fine. 
It  simply  makes  a  fare  recoverable,  and  recoverable  in  a  summary  way.  If  any 
final  order  is  drawn  up  in  this  case,  it  must  order  payment  of  fourteen  annas  as 
the  fare  from  Barrackpore  to  Sealdah.  In  substance,  however,  the  order  of  the 
Magistrate  is  correct 

The  case  of  Hart  v.  Thomas  is  similar  to  Mr.  Buskin's  in  every  resped 

except  one ;  but  that  one  is  very  material.    The  Magistrate  has  not  awarded  the 

.  amount  of  the  fare,  which  alone  he  could  do  under  the  section ;  but  has  imposed 

an  arbitrary  fine  of  one  anna.    The  order  is  therefore  wrong  in  substance,  and 

must  be  set  aside. 


1885. 
Dec.  4, 


12  Cal.  427. 


CRIMINAL  REVISION. 

Before  Mr,  Justice  Miiter  and  Mr,  Justice  Agnew. 

In  the  matter  of  the  Petition  of  BHOLA  NATH  DAS.^ 

Police  Act  (V,  of  J 861),  5,  2g^-Poltce'Constable — "  Neglect  0/  duty  " — **  Lawful 

order  " — Extra  drill, 

A  District  Superintendent  of  Police  dire^ed  his  constables  to  cut  down  the  jungle 
in  the  vicinity  of  their  lines,  and,  on  their  refusal  to  comply,  ordered  them  extra  drill 
every  day.  One  of  such  constables  not  turning  out  to  such  extra  drill  was  thereupon  pro- 
secuted and  convifted  of  negleft  of  duty  under  s.  29,  Aft  V.  of  1861. 

Held  that  s.  29  provided  for  no  such  offence,  and  that  any  negleft  of  duty  short  of 
a  violation  of  duty  does  not  amount  to  an  offence  under  that  seftion. 

Heldt  further,  that  the  omission  to  attend  such  extra  drill  did  not  amount  to  an  of- 
fence under  that  seftion,  as  the  words  "  lawful  order  "  used  in  the  seftion  mean  an  order 
which  the  authority  mentioned  therein  is  competent  to  make,  and  it  did  not  appear  that 
a  Distrift  Superintendent  of  Police  was  competent  to  order  his  constables  to  cut  down 
the  jungle  in  the  vicinity  of  their  lines,  and,  on  their  refusal  to  do  so,  to  order  them  extra 
drill. 

In  this  case  the  accused,  who  was  a  constable  in  the  Goalpara  Police 
Force,  was  charged  with  negleft  of  duty  under  s.  29,  Ad  y.  of  1861. 

It  appeared  from  the  statement  of  the  complainant,  who  was  an  inspedor, 
that  the  District  Superintendent  of  Police  had  recently  ordered  his  men  to  cut 
down  the  jungle  in  the  vicinity  of  their  lines.  Some  of  the  men,  and  amongst 
them  the  accused,  considered  this  work  derogatory,  and  refused  to  obey  die 
order.  The  District  Superintendent  thereupon,  as  a  punishment,  ordered  these 
men  extra  drill  every  day.  On  the  3rd  July,  the  first  day  on  which  such  extra 
drill  was  ordered,  the  accused  absented  himself.  The  present  charge  was, 
therefore,  brought  against  him,  and  he  was  convicted  of  an  offence  under  the 
above-mentioned  section,  the  Deputy  Commissioner  being  of  opinion  that  the 

»  Criminal  Revision,  No.  302  of  1885,  against  the  order  of  Lieutenant-Colonel  T,  B, 
Michell,  Deputy  Commissioner  of  Goalpara,  dated  the  6th  of  July  1885. 
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District  Superintendent  was  perfectly  right  in  ordering  the  men  to  clear  the        1885. 

jungle  and  in  punishing  them  for  their  disobedience.     The  Deputy  Commis- ' 

sioner,  being  of  opinion  that  the  accused  was  one  of  the  ringleaders,  sentenc-       '**  "^"^ 
ed  him  to  three  months'  rigorous  imprisonment.    The  accused  then  sent  an    •*attkr  of 
application  for  revision  to  the  High  Court,  and  upon  the  papers  being  laid  be-  Bhola  Nath 
fore  Prinsep  and  Grant,  J  J.,  a  rule  was  issued  against  the  Deputy  Commissioner        Das, 
to  show  cause  why  his  order  should  not  be  set  aside,  and  pending  the  hearing    12  Cal.  437. 
of  the  rule  the  accused  was  directed  to  be  released  on  bail. 

The  rule  came  on  to  be  heard  in  the  vacation  on  September  1 8th,  before  a 
Bench  consisting  of  Pigot  and  O'Kinealy,  J  J.,  who  considered  that  the  question 
of  whether  the  District  Superintendent  of  Police  had  power  to  order  extra  drill  as 
a  punishment  was  of  some  difficulty  and  of  importance  to  the  police-authorities, 
and  that  they  should  have  an  opportunity  of  being  heard.  The  case  was,  there- 
fore, adjourned  till  after  the  vacation,  and  accordingly  now  came  on  for  hear- 
ing before  a  Bench  consisting  of  Mitter  and  Agnew,  JJ. 

Baboo  Dwarka  Nath  Chakrahati  for  the  petitioner. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilhy)  for  the  Crown. 

Baboo  Dwarkanaih  Chakrahati,  for  the  petitioner,  contended  that  failure 
to  appear  to  undergo  punishment  is  not  a  neglect  of  duty,  as  liability  to  undergo 
punishment  is  hardly  a  duty.  Assuming  it  to  be  so,  there  is  no  finding  by  the 
Court  below  that  the  failure  to  appear  was  "wilful"  as  contemplated  by  s.  29, 
Ad  V.  of  1 861 ;  the  District  Superintendent  of  Police  had  no  authority  to  order 
extra  drill,  which  is  a  corporal  punishment ;  therefore  failure  to  obey  that  order 
is  not  a  breach  or  violation  of  duty  under  s.  29,  Aft  V.  of  1B61 .  S.  7  authorizes 
the  District  Superintendent  of  Police  to  punish  his  subordinates,  but  it  does  not 
authorize  him  to  inflict  corporal  punishment.  The  order  to  cut  jungle  was 
illegal,  it  not  being  the  duty  of  a  constable  to  cut  jungle ;  therefore  the  punish- 
ment awarded  for  failing  to  do  what  was  unlawful  is  illegal,  and  therefore  omis- 
sion to  comply  with  the  order  would  not  be  an  offence  under  s.  29. 

The  Deputy  Legal  Remembrancer. — ^The  order  to  cut  jungle  is  legal,  be- 
cause the  Police  Manual  provides  that  the  constables  are  to  keep  their  lines  clean. 
The  power  to  order  extra  drill,  although  not  expressly  provided,  has  been  re- 
commended in  the  Police  Manual  in  the  case  of  officers  receiving  very  small 
pay. 

Baboo  Dwarkanath  Chakrahati  in  reply. 

The  judgment  of  the  High  Court  (Mitter  and  Agnew,  JJ,)  was  as  fol- 
lows : — 

The  petitioner  in  this  case  has  been  convicted  by  the  Deputy  Commission- 
er of  Goalpara  in  a  summary  trial  of  the  offence  of  neglect  of  duty  under  s.  39 
of  Ad  V.  of  1 86 1  under  the  following  circumstances : — 

The  petitioner,  who  is  a  constable  in  the  Goalpara  Police  Force,  was  order- 
ed by  the  District  Superintendent  of  Police  to  cut  down  the  jungle  in  the  vicinity 
of  the  lines  occupied  by  the  said  Police  Force.  On  his  refusal  to  obey  this 
order,  the  District  Superintendent  ordered  extra  drill  every  day  for  the  petition- 
er and  other  similar  delinquents.  The  petitioner  not  having  attended  the  extra 
drill  thus  ordered  has  been  convicted  as  aforesaid,  and  sentenced  to  three  months' 
rigorous  imprisonment. 

The  offence  of  which  the  petitioner  has  been  found  guilty  is  that  "  of  neg- 
lect of  duty  imder  s.  29  of  Aft  V.  of  1861."  The  section  in  question  does  not 
provide  for  any  such  offence.    It  deals  with  offences  constituted  either  by  any 
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1S85.        violation  of  duty,  or  wilful  breach  or  neglect  of  any  rule  or  regulation  or  lawful 

— J order  made  by  competent  authority  on  the  part  of  a  police-officer.    Any  neglect 

N  THE       q£  ^^jy  short  of  a  violation  of  duty  does  not  amount  to  an  offence  under  s.  29 
MATTER  OF    ^£  ^^  V.  of  1 86i .     But,  apart  from  this  error,  it  seems  to  us  that,  under  the  cir- 
BuoLA  Nath  cumstances  of  this  case,  the  omission  on  the  part  of  the  petitioner  to  attenc)  the 
^^*'        extra  drill  ordered  by  the  District  Superintendent  of  Police  did  not  amount  to 
12  Cal.  427.   an  offence  under  this  section.    The  words  "  lawful  order  *'  used  in  the  section 
mean  an  order  which  the  "  authority  "  mentioned  therein  is  competent  to  make. 
It  has  not  been  shown  to  us  that  the  District  Superintendent  of  Police  in  this 
case  was  competent  to  order  his  constables  to  cut  down  the  jungle  in  the  vici- 
nity of  their  lines,  and  that,  on  their  refusal  to  do  so,  to  order  extra  drill  in 
respect  of  them.     That  being  so,  the  prosecution  in  this  case,  in  onr  opinion, 
failed  to  establish  that  there  was  any  violation  of  duty,  or  wilful  breach  or  neg- 
lect of  any  lawful  order  made  by  competent  authority  on  the  part  of  the  peti- 
tioner.   We,  therefore,  set  aside  his  conviction  and  the  sentence  passed  upon 
him  upon  that  conviction. 

H.  T.  H.  Conviction  quashed. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Cunningham  and  Mr.  Justice  Ghose. 

.886.  J.  BRUCE  V.  C.  CRONIN.i 

^^^'  ^'       Merchant  Seamen's  Act  (Act  L  of  i8$g),  5.  83 — 77  &  18  Vic,  c,  104,  ss.  243  (els. 
12  Cal.  438.  '  ^^^  ^Jt  ^^^ — Merchant  Shipping  Act,  i8$4 — 43  &  44  Vic,  c  16,  s.  to — 

Merchant  Seamen  (Payment  of  Wages  and  Rating)  Act,  1880 — Imprisonment 
for  desertion. 

The  amendment  of  els.  i  and  2  of  s.  243  of  17  and  18  Vic,  c.  104,  by  43  and  44  Vic, 
c.  16,  s.  10,  does  not  affect  the  liability  of  seamen  in  Calcutta  to  imprisonment  for  offences 
under  s.  83,  els.  x  and  2,  of  Act  I.  of  1859. 

This  was  a  reference  to  the  High  Court  by  the  Chief  Presidency  Magis- 
trate of  Calcutta  under  s.  432  of  the  Code  of  Criminal  Procedure. 

It  appeared  that  one  Cornelius  Cronin,  a  fireman  on  board  the  British 
steamship  "  City  of  Cambridge,'*  was  charged  by  the  Chief  Engineer  of  the 
vessel,  under  cl.  2  of  s.  83  of  Act  I.  of  1859,  with  being  absent  without  leave 
from  the  vessel ;  the  accused  pleaded  guilty,  and  was  sentenced  to  24  hours' 
imprisonment  with  hard  labour. 

The  Chief  Presidency  Magistrate  passed  the  following  judgment  convict- 
ing the  accused,  but,  having  regard  to  the  importance  of  the  question  decided, 
and  to  the  fact  that  his  predecessor  had  in  July  1885  come  to  a  diflFerent  con- 
clusion in  a  similar  case  (holding  that  the  Court  had  no  power  to  imprison  for 
offences  under  els.  i  and  2  of  s.  83  of  Act  I.  of  1859),  made  his  judgment  con- 
tingent on  the  opinion  of  the  High  Court,  as  to  whether  the  amendment  of  els. 
I  and  2  of  s.  243  of  17  &  18  Vic,  c.  104,  by  43  &  44  Vic,  c.  16,  affected  the 
provisions  of  Act  I.  of  1859,  so  as  to  do  away  with  the  liability  of  seamen  in  Cal- 
cutta to  imprisonment  for  the  offences  specified  in  els.  i  and  2  of  s.  83  of  Act 
I.  of  1859.  The  accused  was  released,  pending  the  decision  of  the  High  Court, 
on  his  own  recognizances  to  appear  for  judgment  when  called  upon. 

'  Criminal  Reference,  No.  3  of  1886,  made  under  s.  432  by  F.J.  Marsden,  Esq.,  Chief 
Presidency  Magistrate  of  Calcutta,  dated  the  21st  of  December  w&$. 
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"  The  question  before  the  Court  is  whether  under  s.  83,  els.  i  and  2,  of 
the  Indian  Merchant  Shipping  Act  (Act  1.  of  1859),  seamen  are  liable  to  im-  - 
prisonment  for  the^offences  therein  specified,  viz.^  desertion,  neglecting  or  re- 
fusing to  join,  or  to  proceed  to  sea,  absence  within  twenty-four  hours  before 
sailing,  and  absence  without  leave,  or  whether  they  are  only  liable  to  fine. 

"  My  predecessor,  Mr.  Reily,  in  a  judgment  delivered  on  the  8th  July  1885, 
has  held  that  the  Court  has  no  power  to  inflict  imprisonment,  and,  as  I  under* 
stand  it,  for  the  following  reason,  viz.^  that  the  authority  under  which  the  Indian 
Legislature  passed  Act  I.  of  1859  is  to  be  found  in  s.  288,  17  and  18  Vic,  c. 
104,  which  is  as  follows  :  *  If  the  Governor-General  of  India  in  Council,  or  the 
respective  Legislative  authorities  in  any  British  possession  abroad,  by  any  Acts, 
ordinances,  or  other  appropriate  legal  means,  apply  or  adapt  any  of  the  provi- 
sions in  the  third  part  of  this  Act  contained  to  any  British  ships  registered  4s 
trading  with,  or  being  at,  any  place  within  their  respective  jurisdiction,  and  to 
the  owners,  masters,  mates,  and  crews  thereof,  such  provisions,  when  so  applied 
and  adapted  as  aforesaid,  and  as  long  as  they  remain  in  force,  shall,  in  respect 
of  the  ships  and  persons  to  which  the  same  are  applied,  be  enforced,  and 
penalties  and  punishments  for  the  breach  thereof  shall  be  recovered  and  inflict- 
ed, throughout  Her  Majesty's  dominions  in  the  same  manner  as  if  such  pro- 
visions had  been  hereby  so  adapted  and  applied,  and  such  penalties  and  punish- 
ments had  been  hereby  expressly  imposed. ' 

"This  section  is  recited  in  the  preamble  of  Act  I.  of  1859  of  the  Legisla- 
tive Council  in  India. 

"  S.  83  of  the  said  Aft  will  be  seen  to  be  a  transcript  of  s.  243  of  17  &  18 
Vic,  c  104. 

"  S.  243,  as  it  originally  stood,  empowered  Criminal  Courts  to  inflict  impri- 
sonment for  the  offences  specified  in  els.  i  and  2,  but  this  section  has  been 
amended  by  43  &  44  Vic,  c  16,  to  the  effect  that  Criminal  Courts  shall  have 
no  power  to  inflict  imprisonment  for  offences  under  els.  i  and  2  of  s.  243. 

"  After  giving  the  matter  my  best  consideration,  it  appears  to  me  that  the 
Indian  Act  I.  of  1859  was  passed  under  the  general  powers  of  legislation  given 
to  the  Legislature  of  this  country  by  the  Indian  Councils'  Aft  24  &  25  Vic,  c 
67,  and  that  the  object  of  s.  288  of  the  Statute,  and  the  reason  of  its  recital  in 
the  preamble  of  Act  I.  of  1859,  was  that,  according  to  s.  288,  judgments  and 
orders  passed  by  the  Criminal  Courts  of  this  country  were  to  be  enforced  through- 
out Her  Majesty's  dominions  in  the  same  manner  as  if  such  provisions  had  been 
a{4)lied  and  adapted,  and  the  penalties  and  punishments  had  been  imposed,  by 
the  Merchant  Shipping  AQ  of  1854,  which  would  not  otherwise  have  been  the 
case. 

"  I  am  of  opinion  that  the  repeal,  or  otherwise,  of  17  &  18  Vic,  c  104, 
can  in  no  way  further  affect  Ad  I.  of  1859  of  the  Indian  Legislature ;  but  that 
the  latter  must  be  considered  to  be  in  force  in  India  until  it  is  repealed  by 
specific  legislation. 

"  The  effect,  I  take  it,  of  the  partial  repeal  of  s.  243  of  the  Statute  is  to 
take  away  the  power  of  enforcing  orders  passed  under  Aft  I.  of  1859  outside 
the  limits  of  British  India,  which  was  the  only  special  effect  of  s.  288  of  the 
Merchant  Shipping  Aft  of  1854. 

"  I  would  here  refer  to  the  use  of  the  words  *  within  the  United  Kingdom' 
at  the  beginning  of  s.  10  of  43  &  44  Vic,  c.  16,  which  is  the  section  that  ex- 
pressly provides  that  a  seaman  or  apprentice  shall  not  be  liable  to  imprison- 
ment for  the  offences  mentioned  in  els.  i  and  2,  s.  243  of  17  &  18  Vic,  c  104. 
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That  section  commences  as  follows :  'The  following  provisions  shall,  from  the 
•  commencement  of  the  Aft,  have  operation  within  the  United  Kingdonu' 

"  If  it  were  held  that  the  amendment  of  Part  III.  of  the  Merchant  Ship- 
ping Aft  of  1854  acted  ipso /ado  as  an  amendment  of  the  Indian  Ad,  it  would 
seem  to  follow  that,  if  altogether  new  provisions  were  substituted  for  Part  III.  of 
theMerchant  Shipping  Act  of  1854,  the  Indian  Act,  whilst  remaining  unchanged 
upon  the  Indian  Statute  Book,  might  have  to  be  read  as  meaning  something 
entirely  different  from,  and  perhaps  contradictory  to,  its  express  terms. 

"  It  would  appear  that  the  British  Legislature  considered  that  diflferent 
provisions  might  be  necessary  in  different  dependencies  of  the  empire,  and 
would  seem  to  have  provided  for  such  a  contingency  by  the  passing  of  s.  288 
of  the  Merchant  Shipping  Aft  of  1854. 

"  I  can  see  no  grounds  for  supposing  that  by  s.  288  it  was  intended  in  any 
way  to  curtail  the  powers  conferred  by  the  Indian  Councils'  Aft  24  &  25  Vic, 
c.  67. 

"  The  sentence  of  the  Court  is  that  the  accused  do  undergo  twenty-four 
hours'  imprisonment  with  hard  labour,  but  inasmuch  as  the  question  is  one  of 
very  great  moment  to  the  mercantile  community,  and  one  on  which  it  appears 
to  me  most  desirable  that  an  authoritative  ruling  should  be  obtained,  I  direct 
that  the  following  question  be  referred  to  the  High  Court,  under  s.  432  of  the 
Code  of  Criminal  Procedure,  and  that,  pending  the  decision  of  the  High  Court, 
the  accused  be  enlarged  on  his  own  recognizance  of  Rs.  10  to  come  up  for 
judgment  when  called  upon. 

"  Whether  the  amendment  els.  i  and  2  of  s.  243  of  17  &  18  Vic,  c  104, 
by  Aft  43  &  44  Vic,  c  16,  affects  the  provisions  of  Aft  I.  of  1859  of  the  Indian 
Council,  so  as  to  do  away  with  the  liability  to  imprisonment  in  Calcutta  for  the 
offences  specified  in  els.  i  and  2  of  s.  83,  Aft  I.  of  1859  V* 

No  one  appeared  for  either  party  on  the  reference. 

The  following  was  the  opinion  of  the  Court  (Cunningham  and  Ghose, 

JJ.):- 

We  agree  with  the  Magistrate  in  the  view  he  has  taken  of  this  matter. 
The  amendment  of  els.  i  and  2  of  s.  243  of  the  Merchant  Shipping  Aft,  1854 
(17  &  18  Vic,  c  104),  by  43  &  44  Vic,  c  16,  does  not,  in  our  opinion,  affect 
the  liability  of  seamen  in  Calcutta,  under  s.  83  of  Aft  I.  of  1859,  to  impri- 
sonment. Had  any  such  change  been  intended,  it  would  doubtless  have  been 
expressly  enacted  in  Aft  V.  of  1883,  passed  subsequent  to  the  above  Aft  43  k 
44  Vic,  c.  16,  which,  in  ss.  35,  36,  and  37,  amends  some  portions  of  Aft  I.  of 
1859. 

T.  A.  P. 
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FULL  BENCH  REFERENCE. 

Be/ore  Sir  Richard  Garth,  Knight,  Chief  Justice,  Mr,  Justice  Mitter,  Mr. 
Justice  Wilson,  Mr,  Justice  Tottenham,  and  Mr,  Justice  Field. 

OPENDRO  NATH  GHOSE  (Accused)  v,  DUKHINI  BEWA  (Complain-         1886. 

ANT).1  Jan.  7. 


Criminal  Procedure  Codt,  Adi  X,  0/1882,  s,  43s — Further  enquiry — Inferior  Cri-    12  Cal.  473. 
minal  Court — Magistrate  of  the  District,  Powers  of 

A  Magistrate  of  a  District  is  competent,  under  s.  435  of  the  Criminal  Procedure  Code, 
to  call  for  and  deal  with  the  record  of  any  proceeding  before  any  Magistrate  of  whatever 
class  in  his  own  District. 

This  was  a  reference  to  the  High  Court  under  the  following  circum- 
stances : — 

One  Opendro  Nath  Ghose  was  found  at  night  in  the  house  of  the  com- 
plainant, and  was  sent  up  for  trial  by  the  police  under  s.  45 1  of  the  Penal  Code. 
The  Joint-Magistrate  who  tried  the  case,  after  examining  the  complainant  and 
one  other  witness,  discharged  the  accused,  on  the  ground  that  there  was  no 
evidence  of  any  Criminal  attempt.  The  complainant  applied  to  the  District 
Magistrate  for  a  further  enquiry  into  the  case,  and  the  District  Magistrate  directed 
a  further  enquiry  by  a  Deputy  Magistrate.  Pending  this  further  enquiry,  the 
accused  applied  to  the  Sessions  Judge  to  have  the  order  directing  the  further 
enquiry  set  aside,  on,  amongst  other  grounds,  the  ground  that  the  Joint-Magis- 
trate was  not  subordinate  to  the  District  Magistrate  for  the  purpose  of  Ch.  XXXII. 
of  the  Criminal  Procedure  Code.  The  Sessions  Judge  on  this  point  referred 
the  case  tmder  s.  438  of  the  Criminal  Procedure  Code  to  the  High  Court. 

Mr.  Justice  Prinsep  and  Mr.  Justice  Grant,  before  whom  the  reference 
was  heard,  having  regard  to  the  different  opinions  expressed  by  the  High  Courts 
on  this  point  (for  which  see  the  cases  referred  to  in  the  opinion  given  on  the 
Reference),  referred  to  a  Full  Bench  the  question,  whether  a  Magistrate  of  a 
District,  acting  under  s.  435  of  the  Code  of  Criminal  Procedure,  can  call  for 
and  examine  the  proceedings  of  a  Magistrate  of  the  first  class,  exercising  juris- 
diction in  the  same  district  as  an  inferior  Court,  by  reason  of  such  Magistrate 
being  subordinate  to  him  under  s.  12. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. — The  plain 
ordinary  meaning  of  the  words  "  inferior  Criminal  Court*'  in  s.  435  is  per- 
fectly clear.  That  being  so,  it  is  not  allowable,  by  comparing  the  words  by 
which  the  plain  intention  of  the  Legislature  is  now  expressed  with  words  in  a 
repealed  Act,  to  arrive  at  a  meaning  contrary  to  that  clearly  expressed  in  the 
Act  now  in  force. 

Inferior  includes  subordinate  ;  a  subordinate  Court  must  be  inferior  to  the 
Court  to  which  it  is  subordinate,  as  it  can  neither  be  equal  [i.e.,  co-ordinate) 
or  superior  to  that  Court. 

According  to  the  construction  put  upon  "  inferior  Court"  in  Nobin  Kristo 
Mookerjee  vk  Russick  Lall  Laha,^  that  a  Court  is  only  inferior  to  another  when 
it  is  subject  to  its  appellate  jurisdiction,  the  Court  of  a  Magistrate  of  the  third 
class  in  s.  6  of  the  Criminal  Procedure  Code  is  not  inferior  to  the  Court  of 

*  Reference  to  a  Full  Bench  in  Criminal  Motion,  No.  214  of  1885,  against  the  order 
of  the  District  Magistrate  of  Howra,  W.  H.  Grimley,  Esq.,  dated  the  27th  March  1885. 
»  I.  L.  R.,  10  Cal.  268. 
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Session,  as  appeals  do  not  lie  from  it  to  the  Judge,  but  to  the  District  Magis- 
trate ;  but  the  Court  of  a  District  Magistrate  is  inferior. 

By  the  use  of  the  more  comprehensive  word  "inferior"  in  s.  435  of  the 
present  Code  in  place  of  the  word  "subordinate"  in  s.  295  of  the  previous 
Code,  the  necessity  for  inserting  the  last  paragraph  of  the  latter  section  in  the 
new  Act  was  done  away  with,  and  this  was  probably  why  the  one  word  \*'as 
changed  for  the  other.  See  ss.  17 — 195.  But  whatever  might  have  been  the 
reason,  it  cannot  be  inferred,  solely  from  the  substitution  of  the  one  word  for 
the  other,  that  the  Legislature  intended  to  limit  the  authority  of  District  Ma- 
gistrates to  Magistrates  of  the  second  and  third  class,  and  the  authority  of  Ses- 
sions Judges  to  Magistrates  of  the  first  class.  Any  such  rule,  being  of  the 
greatest  administrative  importance,  would  not  have  been  left  to  inference,  but 
would  have  been  clearly  expressed. 

No  one  appeared  on  the  other  side. 

The  opinion  of  the  Full  Bench  was  as  follows  : — 

Garth,  C.J.,  Mitter,  Wilson,  and  Tottenham,  J  J. — ^The  question  sub- 
mitted to  us  for  determination  is  whether  a  Magistrate  of  the  first  class  is  a 
Criminal  Court  inferior  to  the  Magistrate  of  the  district,  within  the  meaning 
of  s.  435  of  the  Code. 

The  learned  Judges  who  have  made  this  reference  to  a  Full  Bench  were 
induced  to  do  so,  because  of  the  importance  of  the  question,  and  because  the 
existing  rulings  of  this  Court  in  Nohin  Krtsio  Mookerjee  v.  Russtck  Lall  Laha} 
and  in  Queen-Empress  v.  Nowab  Jan?  followed  as  they  were  by  the  High  Court 
of  Allahabad  in  the  case  of  Jhinguri  v.  Bachu?  by  a  single  Judge,  were  found 
to  be  in  conflict  with  later  rulings  on  the  same  point  by  the  High  Courts  of 
Madras  and  Bombay  as  reported  in  the  cases  of  In  the  matter  of  the  Petition 
o/Padmanabha^  and  Queen-Empress  v.  Pirya  Gopal,^  The  ruling  by  the  High 
Court  of  Madras  was  that  of  a  Full  Bench. 

And  it  appears  that  in  a  more  recent  case  at  Allahabad — Queen-Empress 
v.  Laskari^ — a  Full  Bench  of  the  High  Court  have  practically  dissented  from 
the  ruling  of  this  Court  by  holding  that  the  Magistrate  of  a  District  is  compe- 
tent to  call  for  and  deal  with  the  record  of  a  Magistrate  of  the  first  class  under 
ss.  435  and  437  of  the  Code. 

We  think  that  the  question  should  be  answered  in  the  afl&rmative. 

The  supposed  difficulty  lies  in  assigning  a  meaning  to  the  word  "  inferior ' ' 
in  s.  435.  The  learned  Judges  who  decided  the  case  of  Nobin  Kristo  Mook- 
erjee v.  Russick  Lall  Laha^  thought  it  necessary  to  attach  a  limited  or  techni- 
cal meaning  to  the  word,  and  held  that  the  words  "  inferior  Criminal  Court " 
must  be  construed  to  mean  inferior  so  far  as  regards  the  particular  matter  in 
respect  of  which  the  superior  Court  is  asked  to  exercise  its  revisional  jurisdiction. 
They  were  accordingly  of  opinion  that  in  cases  tried  by  a  Magistrate  of  the 
first  class,  whose  jurisdiction  to  try  is  equal  to  that  of  the  Magistrate  of  the 
District  to  whom  no  appeal  would  lie,  the  former  officer  is  not  inferior  to  the 
latter,  although  he  is  subordinate  to  him :  because  they  considered  the  term 
"  inferior"  to  refer  only  to  Judicial  authority  in  respect  of  the  particular  case 
of  which  revision  is  sought. 


»  I.  L.  R.,  10  Cal.  268. 
'  I.  L.  R.,  10  Cal.  551. 
»  I.  L.  R.,  7  All.  134. 


4  I.  L.  R.,  8  Mad.  la 
*  I.  L.  R.,  9  Bom.  100. 
«  I  L.  R.,  7  All.  853. 
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It  appears  to  us,  however,  unnecessary  to  devise  any  special  or  technical        1886. 
meaning  for  the  word  "inferior"  in  s.  435,  unless  we  find  that  its  ordinary 


Opendro 


meaning  is  not  applicable.     And  we  see  no  reason  for  holding  that  it  is  not. 
If  we  take  the  ordinary  meaning  of  the  word,  there  can  be  no  question  but  that  Nath  Ghose 
all  subordinates  are  inferior  to  the  authority  to  which  they  are  subordinate ;  al-  '^' 

though  inferiors  are  not  necessary  subordinates.    So  within  the  territorial  juris-      Dukhini 
diction  of  a  High  Court,  all  other  Courts  are  inferior  to  it :  in  a  Sessions  Division       Bewa, 
the  Sessions  Court  is  superior  to  all  other  local  Criminal  Courts,  and  all  such    12  Cal.  473. 
other  Courts  are  inferior  to  it «  and  in  a  District  all  other  Magistrates  are  by  s.  1 7 
of  the  Code  subordinate  to  the  Magistrate  of  the  District,  and  consequently  inferior 
to  him :  and  inferior  as  much  for  the  purpose  of  s.  435  as  in  any  other  respect. 

The  High  Court  can,  under  that  section,  call  for  the  record  of  any  pro- 
ceeding before  any  Criminal  Court  within  the  local  limits  of  its  jurisdiction ;  a 
Court  of  Session  may  do  so  as  regards  every  other  Criminal  Court  in  the  Ses- 
sions Division ;  and  the  Magistrate  of  the  District  can  do  the  same  as  regards 
every  other  Magistrate's  Court  within  his  District.  We  entirely  agree  with  the 
learned  Judges  who  decided  the  case  of  Nobin  Kristo  Mookerjee  v.  Russtck 
Lall  Laha  *  in  the  opinion  that  the  word  "  inferior"  in  s.  435  was  advisedly 
substituted  for  the  word  "subordinate"  used  in  the  corresponding  section (295) of 
the  Code  of  1872.  But  we  think  that  the  true  reason  for  this  substitution  must 
be  that  which  is  suggested  by  Mr.  Justice  Straight  in  the  Full  Bench  case  of 
Queen- Empress  v.  Laskari?  It  seems  to  us,  as  to  the  High  Court  of  Allaha- 
bad, that  the  reason  for  this  change  in  the  word  used  was  to  meet  the  rulings 
that  a  District  Magistrate  is  not  subordinate  to  the  Sessions  Judge,  and  to  pro- 
vide that,  nevertheless,  the  revisional  authority  of  the  latter  over  the  former 
should  remain  unquestionable.  We  cannot  suppose  that  there  was  any  inten- 
tion on  the  part  of  the  Legislature  to  suggest  that  Courts  subordinate  to  the 
Magistrate  of  the  District  are  not  also  inferior  to  him. 

We,  therefore,  in  reply  to  the  question  referred  to  the  Full  Bench,  state 
our  opinion  that  a  Magistrate  of  the  District  is  competent  under,  s.  435  to  call 
for  and  deal  with  the  record  of  any  proceeding  before  any  Magistrate  of  what- 
ever class  in  his  own  District. 

Field,  J. — When  the  case  of  Nobin  Kristo  Mookerjee  v.  Russick  Lall  Lahc^ 
was  before  Mr.  Justice  McDonell  and  myself,  the  question  now  referred  to  a 
Full  Bench  was  a  new  one,  and  had  not  been  discussed  or  considered  by  the 
other  High  Courts  (so  far  as  the  reports  show),  or  by  other  Judges  of  this 
Court.  I  gave  in  the  judgment  in  that  case  reasons  which  then  appeared  to 
me  to  support  the  view  there  taken.  Since  the  appearance  of  that  judgment, 
the  question  has  been  fully  considered  and  discussed  by  the  Madras  and  Bom- 
bay High  Courts,  who  have  taken  a  different  view  from  that  acted  upon  in  the 
case  of  Nobin  Kristo  Mookerjee  v.  Russick  Lall  Laha}  My  colleagues  adopt 
the  view  taken  by  the  Madras  and  Bombay  High  Courts.  Under  these  cir- 
cumstances, although  I  cannot  say  that  my  mind  is  wholly  free  from  doubt, 
I  think  I  ought  to  defer  to  the  large  majority  who  are  in  favour  of  a  construction 
different  from  that  which  I  originally  accepted. 

I  therefore  concur  in  holding  that  a  Magistrate  of  a  District  can,  under  s. 
435  of  the  Code  of  Criminal  Procedure,  call  f9r  and  examine  the  proceedings 
of  a  Magistrate  of  the  first  class. 

T.  A.  P. 

»  I.  L.  R..  10  Cal.  568.  3  I.  L.  R.,  7  All.  853. 
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CRIMINAL  REVISION. 

Be/ore  Mr.  Justice  Mitter  and  Mr.  Justice  Beverley, 

1885.         In  the  matter  of  CHANDRA  KANT  BHATTACHARJEE  and  others. 

Dec.  11.         CHANDRA  KANT  BHATTACHARJEE  v.  The  QUEEN-EMPRESS.^ 

Sentence — Cumulative  sentences — Separate  convictions  for  more  than  one  offence 
where  acts  combined  form  one  offence — P^nal  Code  (Act  XLV.of  j86q),  ss.  143, 
147 f  3241  3S3  (Act  VIII.  of  i882)j  s.  4 — Criminal  Procedure  Code^  Act  -X",  of 
1882,  s.  235. 

Four  persons  were  charged  with  being  members  of  an  unlawful  assembly  consisting 
of  themselves  and  others,  the  common  object  of  which  assembly  was  resisting  the  execu- 
tion of  a  legal  process,  namely,  the  arrest  of  a  judgment-debtor  by  a  Civil  Court  peon, 
who  went  with  a  warrant  for  his  arrest  accompanied  by  other  persons,  A  and  B,  for  the 
purpose  of  identifying  him,  and  with  using  force  or  violence  in  prosecution  of  the  com- 
mon object,  such  force  or  violence  consisting  of  an  assault  on  the  Civil  Court  peon,  and 
another  by  means  of  a  dangerous  weapon  on  A.  The  Deputy  Magistrate  convicted  all 
the  accused  of  offences  under  ss.  147  and  353  of  the  Penal  Code,  and  sentenced  them  to 
six  months'  rigorous  imprisonment  under  the  former  section  and  two  months'  rigorous 
imprisonment  under  the  latter.  He  further  convicted  one  of  the  accused  of  an  offence 
under  s.  324  in  respect  of  the  assault  on  A,  and  sentenced  him  to  one  month's  rigorous 
imprisonment  in  respect  of  that  offence,  and  directed  that  the  sentences  were  to  take 
effect  one  on  the  expiry  of  the  other. 

Held  that  the  offence  of  rioting  was  completed  by  the  assault  on  A,  and  that  the 
assault  on  the  peon  was  a  further  offence  under  the  first  sub-section  of  s.  235  of  the  Code 
of  Criminal  Procedure. 

Held,  further,  that,  even  if  A  had  not  been  assaulted,  the  conviction  and  sentences  paiss- 
ed  for  rioting  and  the  assault  on  the  peon  were  legal,  inasmuch  as  the  acts  of  the  accused 
taken  separately  constituted  offences  under  ss.  143  and  353  of  the  Penal  Code,  and,  com- 
bined, an  offence  under  s.  147 ;  and  under  s.  235,  sub-s.  3,  of  the  Code  of  Criminal  Pro- 
cedure, the  accused  might  be  charged  with  and  tried  at  one  trial  for  the  offence  under  s. 
147,  and  those  under  ss.  143  and  353,  and  therefore  also  separately  convicted  and  sen- 
tenced for  each  such  offence,  provided  the  punishment  did  not  exceed  the  limit  imposed 
by  s.  71  of  the  Penal  Code,  as  amended  by  s.  4  of  Act  VIII.  of  1882,  which  limit  had 
not  been  exceeded  in  the  present  case. 

The  facts  of  the  case  were  as  follows  :  One  Ramdoyal  Dey,  a  Civil  Court 
peon,  accompanied  by  Abbas  Mirdha,  Lai  Mahmood,  and  others,  went  to  the 
house  of  Kashi  Chandra  Bhattacharjee,  a  judgment-debtor,  for  the  purpose  of 
arresting  him  under,  a  warrant  which  he  held.  It  was  alleged  that,  after  Kashi 
Chandra  was  arrested,  the  accused,  Chandra  Kant  Bhattacharjee,  Soshi  Bhatta- 
charjee, Kali  Prosonno  Mookerjee,  and  Mohini  Bashi  Mondol  and  others,  who 
were  armed  with  latties  and  a  dao,  came  and  rescued  Kashi  Chandra  from  the 
custody  of  the  peon,  and  that,  in  effecting  his  release,  they  assaulted  the  peon, 
and  that,  upon  Abbas  Mirdha  and  Lai  Mahmood,  who  had  accompanied  the 
peon  to  identify  the  judgment-debtor,  attempting  to  prevent  the  accused  releas- 
ing Kashi  Chandra,  Abbas  Mirdha  was  assaulted  and  wounded,  and  Lai  Mah- 
mood was  also  struck. 

The  defence  set  up  on  behalf  of  the  accused  was  that  Chandra  Kant 
and  not  Kashi  Chandra  was  arrested,  and  that,  upon  his  getting  away  from 
the  peon,  and  entering  his  house,  the  peon  and  a  number  of  others  followed 
him  and  assaulted  him  and  dragged  him  out  in  spite  of  his  resisting  the  ille- 

*  Criminal  Revision,  No.  421  of  1885,  against  the  order  of  H.  Beveridge,  Esq.,  Ses- 
sions Judge  of  Fureedpore,  dated  September  14th,  1885,  affirming  the  order  of  Baboo 
Rajoninath  Chatterjee,  Deputy  Magistrate  of  Madaripore,  dated  August  31st,  1885. 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  XIL  677 

gal  arrest,  and  that  it  was  not  till  after  the  peon  and  the  others  with  him  had        1885. 
discovered  their  mistake  that  he  was  released. 


Chandra 

Kant 

Bhattachar- 


The  Deputy  Magistrate  disbelieved  the  evidence  for  the  defence,  and 
found  that  the  accused  formed  members  of  an  unlawful  assembly,  with  the 
common  object  of  resisting  the  execution  of  a  legal  process,  namely,  the  ar- 
rest of  Kashi  Chandra,  and  that  force  or  violence  was  used  by  the  unlawful         ^^^ 
assembly  in  prosecution  of  the  common  object.     He  also  found  that  the  ac-      ^' 
cused  resisted  the  peon  in  the  execution  of  his  duty  to  arrest  the  judgment-        ^"^ 
debtor.     Upon  these  findings  he  convicted  all  the  accused  under  ss.  147  and      Quekn- 
353  of  the  Penal  Code,  and  sentenced  them  to  six  months'  rigorous  impri-     Empress, 
sonment  under  s.  147,  and  two  months'  under  s.  353.     He  also  convicted    12001.495. 
Soshi  Bhattacharjee  of  an  offence  under  s.  324  of  the  Penal  Code  in  respect 
of  the  hurt  caused  10  Abbas,  and  passed  a  sentence  of  one  month's  rigorous 
imprisonment  upon  him  in  respect  of  that  charge. 

The  Deputy  Magistrate  further  directed  that  the  sentences  were  to  take 
effect  one  on  the  expiry  of  the  other. 

The  accused  then  appealed  to  the  Sessions  Judge  against  the  conviction 
and  sentences.  But  the  Judge  confirmed  the  findings  of  the  lower  Court, 
and,  considering  the  sentences  passed  not  too  severe,  dismissed  the  appeals. 
The  accused  then  applied  to  the  High  Court  under  its  revisional  powers  to 
send  for  the  record,  upon  the  ground  that  the  conviction  and  sentences  under 
s.  353  as  well  under  s.  147  of  the  Penal  Code  could  not  be  sustained. 

The  case  now  came  on  to  be  argued. 

Baboo  Ombica  Churn  Bose  for  the  petitioners. 

No  one  appeared  for  the  opposite  party. 

The  judgment  of  the  High  Court  (Mitter  and  Beverley,  JJ.)  was  as 
follows : — 

In  this  case  the  record  was  sent  for  in  order  to  ascertain  whether  the  con- 
viction and  sentence  under  s.  353,  as  well  as  that  under  s.  147  of  the  Indian 
Penal  Code,  can  be  sustained. 

It  is  contended  before  us  that,  inasmuch  as  by  its  definition  in  s.  146  of 
the  Indian  Penal  Code,  the  offence  of  rioting  involves  the  use  of  force  or  vio- 
lence, the  accused  cannot  be  separately  convicted  and  sentenced  for  the  use 
of  the  same  force  under  s.  353. 

The  facts,  as  found  by  both  the  lower  Courts,  are  that  one  Ramdoyal 
Dey,  a  Civil  Court  peon,  accompanied  by  Abbas  Mirdha  and  Lai  Mahmood, 
went  to  arrest  one  Kashi  Chandra  Bhattacharjee,  that  the  process  was  resist- 
ed by  the  accused,  and  that  both  the  peon  and  Abbas  Mirdha  were  assaulted         ^ 
in  the  struggle  that  ensued. 

The  four  accused  were  convicted  under  ss.  147  and  353  of  the  Indian 
Penal  Code,  and  sentenced  to  a  separate  punishment  under  each  section. 
Soshi  Bhusan  Bhattacharjee  has  also  been  convicted  and  sentenced  under  s.  324 
of  the  Indian  Penal  Code  for  the  assault  committed  on  Abbas. 

It  having  been  found  by  the  lower  Courts  that  force  was  used  both  to  the 
peon  and  also  to  Abbas,  it  seems  clear  that  the  force  used  to  either  by  any 
member  of  the  unlawful  assembly  would  suffice  to  constitute  the  offence  of 
rioting.  It  follows  that  the  offence  of  rioting  was  completed  by  the  assault 
on  Abbas,  and  thaf  the  assault  on  the  peon  was  a  further  offence  under  the 
first  sub-section  of  s.  235  of  the  Code  of  Criminal  Procedure. 
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Empress, 
12  Cal.  495. 


But  the  matter  has  been  argued  before  us  on  the  assumption  that  it  was 
the  force  used  towards  the  peon  that  constituted  or  completed  the  offence  of 
rioting,  and  that  the  accused  cannot  fairly  be  convicted  and  sentenced  under 
another  section  for  the  use  of  the  same  force. 

We  think  that  this  view  of  the  law  is  wrong,  and  that,  even  if  Abbas  had 
not  been  assaulted,  the  conviction  and  sentences  passed  for  the  assault  on  the 
peon  were  legal,  and  must  be  upheld.  Sub-s.  3  of  the  section  in  question  (235 
of  the  Code  of  Criminal  Procedure)  runs  as  follows :  **  If  several  acts,  of 
which  one  or  more  than  one  would  by  itself  or  themselves  constitute  an  offence, 
constitute,  when  combined,  a  different  offence,  the  person  accused  of  them 
may  be  charged  with  and  tried  at  one  trial  for  the  offence  constituted  by  such 
acts  when  combined,  or  for  any  offence  constituted  by  any  one  or  more  of  such 
acts. 

In  the  present  case  we  have  acts  separately  constituting  offences  under 
ss.  143  ^d  353  of  the  Indian  Penal  Code,  and,  when  combined,  constituting 
an  offence  under  s.  147  of  the  Indian  Penal  Code.  Under  the  sub-section 
quoted,  therefore,  the  accused  might  be  charged  with  and  tried  at  one  trial 
for  the  offence  under  s.  147,  for  that  under  s.  143,  or  for  that  under  s.  353.  It 
follows  that  they  might  also  be  separately  convicted  and  sentenced  for  each 
offence. 

S.  235,  however,  goes  on  to  say  that  "  nothing  in  this  section  shall  affect 
the  Indian  Penal  Code,  s.  71  ;"  and  turning  to  that  section  as  amended  by 
Act  VIII.  of  1882,  we  find  it  laid  down  that,  in  cases  (such  as  that  before  us) 
falling  under  sub-s.  3  of  s.  235  of  the  Code  of  Criminal  Procedure,  "the 
offender  shall  not  be  punished  with  a  more  severe  punishment  than  the  Court 
which  tries  him  could  award  for  any  one  of  such  offences." 

Now,  the  aggregate  punishment  actually  awarded  under  ss.  147  and  353 
of  the  Indian  Penal  Code  is  eight  months'  imprisonment  only,  whereas  the 
Deputy  Magistrate  might  have  awarded  two  years'  imprisonment  under  s.  147 
alone.    There  is,  therefore,  nothing  illegal  in  the  sentences  passed. 


H.  T.  H. 


Conviction  and  sentences  upheld. 


1886. 

Feb,  18. 

' 0 

12  Cal.  520. 


CRIMINAL   REVISION. 
Before  Mr.  Justice  McDonell  and  Mr,  Justice  Beverley. 

In  the  matter  of  the  Petition  of  HAIDAR  ALI.^ 

Security  for  good  behaviour — Criminal  Procedure  Code  (Act  X.  of  1882), 

ss.  no,  112. 

The  mere  fact  that  a  person  from  whom  security  is  required  has  bpen  previously 
convicted  of  offences  against  property  is  not  sufficient  to  justify  proceedings  under  s.  no 
of  the  Code  of  Criminal  Procedure,  unless  there  be  additional  evidence  that  the  person 
complained  against  has  done  some  act  or  resumed  avocations  indicating  on  his  part  an 
intention  to  return  to  his  former  course  of  life. 

One  Haidar  Ali,  on  the  evidence  of  certain  constables,  who  stated  that  he, 
Haidar,  was  a  thief  and  an  old  offender,  and  had  neither  residence  nor  em- 
ployment ;  that  he  had  only  been  released  two  months  from  jail,  after  having 

*  Criminal  Revision,  No.  61  of  1886,  against  the  order  of  the  Bench  of  Presidency 
Magistrates,  consisting  of  Messrs.  O.  C.  Dutt,  M.  S.  Dutt,  and  S.  Dutt,  dated  the  14th 
of  January  1886. 
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undergone  a  sentence  of  five  years'  rigorous  imprisonment  for  house-breaking ;         1886. 
and  that  he  had,  likewise,  undergone  a  sentence  of  two  years*  rigorous  impri-  — j — — ^— 
sonment  for  theft  in  1878,  was  called  upon  by  a  Bench  of  Presidency  Magis-  ''""^ 

trates  to  show  cause,  under  s.  no  of  Act  X.  of  1882,  why  he  should  not  exe-    matter  of 
cute  a  bond  with  two  sureties  for  his  good  behaviour  in  the  sum  of  Rs.  100    "^"^  P^^** 
each  for  a  period  of  one  year  ;  and  on  failure  to  find  security  was  sentenced  to     tion  of 
simple  imprisonment  for  one  year,  or  until  such  time  as  he  should  be  able  to  Haidar  Ali, 
furnish  the  security.  12  Cal.  520. 

The  prisoner  applied  under  the  revisional  sections  to  have  this  order  set 
aside. 

No  one  appeared  at  the  hearing. 

The  judgment  of  the  Court  (McDonell  and  Beverley,  JJ.)  was  as  fol- 
lows : — 

We  think  that  the  proceedings  of  the  Bench  in  this  case  ought  to  be  set 
aside  on  two  grounds.  In  the  first  place,  the  order  made,  under  s.  112  of  the 
Code  of  Criminal  Procedure,  does  not  comply  with  the  provisions  of  that  sec- 
tion. This  is  a  mere  technical  irregularity ;  but  on  general  grounds  we  think 
that  the  mere  fact  that  the  person  from  whom  the  security  was  demanded  had 
been  previously  convicted  of  offences  against  property  is  not  in  itself  sufficient 
to  justify  proceedings  under  s.  no  of  the  Code,  unless  there  is  additional  evi- 
dence (which  in  this  case  there  is  not)  that  the  person  complained  against  has 
done  some  act,  or  resumed  avocations,  that  indicate  on  his  part  an  intention 
to  return  to  his  former  course  of  life,  and  to  pursue  a-  career  of  preying  on  the 
community.  In  this  case  the  person  from  whom  security  was  required  had  only 
recently  been  released  from  jail,  and  we  think  it  was  rather  the  duty  of  the  police 
to  assist  him  in  finding  honest  employment  than  to  apply  to  have  him  incar- 
cerated for  a  further  period  merely  on  the  ground  of  his  previous  convictions. 

We  set  aside  the  order  of  the  Bench,  and  direct  that  Haidar  Ali  be  released. 

T.  A.  P. 

Ord^r  set  aside. 


CRIMINAL  REVISION. 
Before  Mr,  Justice  Tottenham  and  Mr,  Justice  Agnew. 
CHUNDER  KOOMAR  PODDAR  v,  CHUNDRA  KANTA  GHOSE  and        ,885. 

ANOTHER.!  Nov,  IQ, 

Criminal  Procedure  Code^  1882,  s,  14$ — Inquiry  as  to  possession — ^* Actual         ,2  Cal.  521. 

possession,^* 

Under  s.  145  of  the  Criminal  Procedure  Code,  a  Magistrate  has  to  look  to  the  "ac- 
tual  possession,"  that  is,  the  possession,  however  obtained,  of  the  party  in  possession  at 
the  time  of  the  inquiry.     Ambler  v.  Pushong^  followed. 

This  case  merely  followed  the  interpretation  put  on  s.  145  of  the  Crimi- 
nal Procedure  Code  in  the  case  of  Ambler  v.  Pushong? 

Baboo  Rashbehari  Ghose  for  the  petitioner. 

Baboo  Durga  Mohun  Dass  for  the  opposite  party. 

J.  V.  W. 

*  Criminal  Revision,  No.  344  of  1885,  against  the  order  of  F,  IL  Barrow,  Esq,,  Officiat- 
ing Magistrate  of  Fureedpore,  dated  June  12th,  1885. 
2  I.  L.  R.,  II  Cal.  365. 
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^'^'  Before  Mr,  Justice  Mitter  and  Mr.  Justice  Agnew, 

"  ^*^'  ^^^*  DARSUN  LALL  v,  JUMUK  LALL.i 

Criminal  Procedure  Code,  1882,  s,  43^ — Power  of  Sessions  Judge  to  order  further 

inquiry, 

A  Sessions  Judge  is  not  competent,  under  s.  437,  Criminal  Procedure  Code,  to  direct 
the  re-opening  of  the  proceedings,  merely  because,  in  his  opinion,  the  Subordinate  Ma- 
gistrate has  not  rightly  appreciated  the  credit  due  to  the  witnesses.  "  Further  inquiry  " 
under  that  section  means  the  taking  of  additional  evidence,  not  the  re-hearing  of  the 
same  evidence. 

This  case  merely  followed  the  interpretation  put  on  s.  437  of  the  Crimi- 
nal Procedure  Code  in  the  cases  of  Chundi  Churn  Bhaitacharjea  v.  Hem  Chun- 
der  Banerjee ;^  Jeebunkristo  Roy  v.  Shib  Chunder  Doss ;^  znd  Queen-Empress 
V.  Ameer  Khan,^ 

Baboo  Koruna  Sindhu  Mookerjee  for  the  petitioner. 

Baboo  Kashi  Kanto  Sen  for  the  opposite  party. 

J.  V.  W. 

CRIMINAL  REFERENCE. 

Before  Mr,  Justice  McDbnell  and  Mr.  Justice  Beverley, 

18S6.        UPENDRA  NATH  DHAL  (Petitioner)  v,  SOUDAMINI  DASI  (Opposite 
Feb.  5.  Party).6 


12  Gal.  535.  Maintenance — Criminal  Procedure  Code  (Act  X.  of  1882)^  ss,  488,  48g, 

A  Magistrate  has  no  power,  under  s.  488  of  the  Code  of  Criminal  Procedure,  to  make 
an  order  for  maintenance  at  a  progressively  increasing  rate. 

He  may,  however,  under  s.  489,  from  time  to  time,  alter  the  rate  of  the  monthly  al- 
lowance granted  as  maintenance  under  s.  488. 

Reference  to  the  High  Court  under  s.  438, of  Aft  X.  of  1882. 

On  the  29th  October  1885  the  Deputy  Magistrate  of  Midnapore,  under 
s.  488  of  Aft  X.  of  1882,  passed  an  order  for  the  maintenance  of  an  illegiti- 
mate child  on  the  following  scale :  (i),  from  date  for  two  years  at  Rs.  1-8  per 
month ;  (2),  after  two  years  for  two  years  more  at  Rs.  3  per  month ;  (3),  after 
that  time  until  marriage  at  Rs.  6  per  month. 

The  Sessions  Judge  being  of  opinion  that  the  order,  in  as  far  as  it  pre- 
scribed a  prospective  increase  of  the  allowance,  was  improper — Musumat 
Munglo  V.  Jumna  Das^ — sent  up  the  case  to  the  High  Court,  recommending 
the  alteration  of  the  order. 

No  one  appeared  for  either  party  on  the  reference. 

1  Criminal  Motion,  No.  372  of  1885,  against  the  order  of  J,  M,  Kirkwood,  Esq,,  Ses- 
sions Judge  of  Patna,  dated  30th  July  1885. 
»  I.  L.  R.,  10  Cal.  207. 
'  I.  L.  R.,  10  Cal.  X027. 

*  I.  L.  R.,  8  Mad.  336. 

^  Criminal  Reference,  No.  248  of  1885,  made  by  R.  M.  Towers,  Esq.,  Sessions  Judge 
of  Midnapore,  dated  the  30th  of  December  1885,  against  the  order  of  the  Deputy  Magis- 
trate of  Midnapore,  dated  the  29th  of  October  1885. 

•  2  All.  H.  C.  454. 
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The  opinion  of  the  Court  (McDonell  and  Beverley,  J  J.)  was  as  fol- 
lows : — 

We  think  that  the  Sessions  Judge  is  right.  A  Magistrate  has  no  power  to 
make  an  order  under  s.  488  of  the  Code  of  Criminal  Procedure  for  mainte- 
nance at  a  progressively  increasing  rate.  Under  that  section  the  allowance 
must  be  ordered  at  a  fixed  monthly  rate,  but  under  s.  489  it  may  be  altered 
from  time  to  time.  We  accordingly  set  aside  that  part  of  the  Deputy  Magis- 
trate's order  which  directs  a  prospective  increase  in  the  rate,  and  direct  that  the 
allowance  be  levied  at  the  rate  of  Rs.  1-8  only  per  mensem  till  such  time  as  it 
may  be  altered  under  s.  480. 

T.  A.  P. 

Order  varied. 


t886. 


CRIMINAL  REVISION. 


Upbnora 
Nath  Dhal 

SOUOAUINI 

Dasi^ 
13  C^.  535- 


Before  Mr,  Justice  McDonell  and  Mr,  Justice  Beverley. 

DULAR  DAT  RAI  (Accused)  v,  NIJABAT  HOSEIN  (Complainant).i 

Revision — Criminal  Procedure  Code,  1882 ^  Ch,  XXX JI. — Sonthal  Pergunnahs^^ 
Aa  XXXVII.  of  i8s5,  s.  4  (cl,  i)Scheduled  Districts'  Aa  (XIV,  of  1874).      " 

Under  s.  4  (cl.  1)  of  Aft  XXXVII.  of  1855  (which  is  still  in  force  in  the  Sonthal 
Pergunnahs)  all  sentences  passed  in  criminal  cases  are  final. 

An  order  under  that  Aft  sentencing  an  accused  to  imprisonment  is  not  open  to  revi- 
sion under  Ch.  XXXII.  of  the  Code  of  Criminal  Procedure. 

On  the  29th  November  1885,  one  Nijabat  Hosein  laid  a  complaint  in  the 
Court  of  the  Magistrate  of  Deoghur,  in  the  Sonthal  Pergunnahs,  against  one 
Dular  Dat  Rai  under  ss.  447  and  291  of  the  Penal  Code.  On  the  6th  December 
1885  Dular  Dat  Rai  was  found  guilty  under  s.  447,  Penal  Code,  and  was  sen- 
tenced to  a  month's  rigorous  imprisonment.  The  prisoner  applied  to  the  High 
Court  under  the  revisional  sections,  and  obtained  a  rule  calling  upon  the  Crown 
to  show  cause  why  the  conviction  and  sentence  should  not  be  set  aside  on  cer- 
tain grounds  which  are  immaterial  for  the  purposes  of  this  report. 

Baboo  Amhica  Churn  Bose  for  the  petitioner. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown  objected  that 
the  Court  had  no  jurisdiction  to  hear  the  application,  inasmuch  as  Aft  XXX VII. 
of  1855  was  still  in  force  in  the  Sonthal  Pergunnahs;  that  the  Scheduled  Dis- 
tricts' Aft,  although  repealing  Aft  XXXVII.  of  1855,  had  never  been  put  into 
force  in  the  Sonthal  Pergunnahs ;  and  that,  therefore,  Aft  XXXVII.  remained 
unrepealed  as  far  as  that  district  was  concerned ;  and  that  under  s.  4  of  that 
Act  the  order  of  the  Magistrate  was  final,  and  not  subject  to  revision  by  the 
High  Court. 

The  order  of  the  Court  (McDonell  and  Beverley,  JJ.)  was  as  follows  : — 

On  the  5th  December  last  one  Dular  Dat  Rai  was  convicted  summarily 
of  criminal  trespass  under  s.  447,  Indian  Penal  Code,  by  the  Deputy  Magis- 
trate in  charge  of  Deoghur  in  the  Sonthal  Pergunnahs,  and  was  sentenced  to 
one  month's  rigorous  imprisonment.  Upon  his  application  to  this  Court,  the 
Division  Bench  which  at  that  time  had  charge  of  the  criminal  business  of  the 
Court  made  the  following  order : — 

"  Let  a  rule  issue  calling  on  the  other  side  to  show  cause  why  the  order 
complained  of  should  not  be  set  aside  as  prayed.    Send  for  the  record,  and  let 

1  Criminal  Revision,  No.  482  of  1885,  aeainst  the  order  passed  by  W,  M,  Smith,  Esq,, 
Deputy  Magistrate  of  Deoghur,  dated  the  mh  of  December  1885. 

I.  L.  R.,  Cal.  86« 
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the  Magistrate  have  notice  of  this  order.    In  the  meantime,  and  until  the  further 
'  order  of  this  Court,  let  the  petitioner  be  enlarged  on  bail  to  the  amount  of  Rs.  50." 

It  was  objected  that  this  Court  had  no  jurisdiction  to  entertain  the  appli- 
cation. The  order  of  the  Court  was,  however,  complied  with,  and  the  question 
of  jurisdiction  has  since  been  fully  argued  before  us. 

The  question  turns  upon  the  construction  to  be  placed  on  the  wording  of 
s.  4,  cl.  I,  of  Act  XXXVII.  of  1855. 

We  have  ascertained  that  the  rule  was  issued  under  a  mistaken  belief  that 
that  Act  had  been  repealed  and  was  no  longer  in  force. 

The  Aft  in  question  was  repealed  by  the  Scheduled  Districts'  Aft,  1874; 
but  s.  2  of  that  kh  says :  "  This  Aft  extends  in  the  first  instance  to  the  whole 
of  British  India  other  than  the  territories  mentioned  in  the  first  schedule  hereto 
annexed ;  and  it  shall  come  into  force  in  each  of  the  Scheduled  Districts  on 
the  issue  of  a  notification  under  s.  3  relating  to  such  district. " 

The  Sonthal  Pergunnahs  is  one  of  the  Scheduled  Districts,  and  it  does 
not  appear  that  any  notification  under  s.  3  has  been  issued  relating  to  the  Sonthal 
Pergunnahs.  The  Scheduled  Districts'  Aft  is,  therefore,  not  in  force  in  the 
Sonthal  Pergunnahs,  and  Aft  XXXVII.  of  1855  ^^s  not,  therefore,  been  re- 
pealed. 

The  Code  of  Criminal  Procedure  is  in  force  in  the  Sonthal  Pergunnahs  as 
in  the  rest  of  British  India ;  but  s.  i  of  the  Code  provides  that,  "  in  the  absence 
of  any  specific  provision  to  the  contrary,  nothing  herein  contained  shall  affect 
any  special  or  local  law  now  in  force,  or  any  special  jurisdiction  or  power  con- 
ferred, or  any  special  form  of  procedure  prescribed  by  any  other  law  now  in 
force. " 

S.  2  of  Aft  XXXVII.  of  1855  ^^sts  the  administration  of  criminal  justice 
in  an  officer  or  officers,  to  be  appointed  in  that  behalf  by  the  Lieutenant-Go- 
vernor of  Bengal ;  and  s.  4,  cl.  i,  provides  that  "  all  sentences  in  criminal  cases 
which  shall  be  passed  by  such  officer  or  officers  to  the  extent  of  the  powers 
which  may  be,  from  time  to  time,  conferred  upon  them  respectively  by  the  Lieu- 
tenant-Governor of  Bengal  according  to  the  provisions  of  this  Aft,  shall  be 
final."  The  question  is,  whether  the  use  of  the  word  "  final  "  in  this  section 
bars  this  Court  from  exercising  its  powers  of  revision  under  Ch.  XXXII.  of 
the  Code  of  Criminal  Procedure. 

We  think  that  it  has  this  effect,  and  that  this  Court  has  no  revisional  juris- 
diction in  the  present  case. 

We  think  that  a  sentence  can  only  be  said  to  be  final  when  it  cannot  be 
set  aside  or  interfered  with  by  any  Court  or  authority,  whether  on  appeal  or 
otherwise. 

S.  430  of  the  Code  provides  as  follow :  "Judgments  and  orders  passed 
by  an  Appellate  Court  upon  appeal  shall  be  final  except  in  the  cases  provided 
for  in  s.  417  and  Ch.  XXXII."  Ch.  XXXII.  treats  of  Reference  and  Revision. 
According  to  the  use  of  the  word  in  the  Code  itself,  therefore,  a  final  order 
would  not  be  open  to  revision  unless  that  power  were  expressly  reserved. 

In  this  view  we  are  supported  by  the  decision  of  a  Division  Bench  of  this 
Court  (MiTTER  and  Maclean,  JJ.),  In  the  matter  of  H,  P,  Boerresen,  dated 
30th  August  1880,  in  which  it  was  held  that  this  Court  had  no  power  to  inter- 
fere in  its  revisional  jurisdiction  with  a  conviction  passed  by  the  Sub-division- 
al Officer  of  Doomka. 

We  accordingly  discharge  the  rule.    The  petitioner  will  be  required  to 
undergo  the  remainder  of  his  sentence. 
T.  A.  P. 

Rule  discharged. 
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CRIMINAL  REVISION. 

Before  Mr,  Jtistice  McDonell  and  Mr.  Justice  Beverly, 

KRISHNA  DHONE  DUTT  and  others  (Petitioners)  v.  TROILOKIA        1886. 
NATH  BISWAS  and  others  (Opposite  Parties).^  Feb.  8. 


Criminal  Procedure  Code,  AH  X,  of  1882,  s.  145 — "  Tangible  immoveable  12  Cal.  539. 

property  " — Julkur^  Dispute  regarding  a, 

A  dispute  concerning  the  right  to  fish  in  a  julkur  is  not  a  dispute  concerning  any 
"  tangible  immoveable  property  '"within  the  meaning  of  s.  145  of  the  Code  of  Criminal 
Procedure. 

Enquiries  under  s.  145  should  be  directed  to  the  question  as  to  which  party  is  in  pos- 
session of  the  subject  of  dispute  before  any  proceedings  in  the  Court  hare  been  taken  in 
the  matter. 

This  application  arose  out  of  a  dispute  between  Krishna  Dhone  Dutt  and 
others  (first  party)  and  Troilokia  Nath  Biswas  and  others  (second  party)  con- 
cerning the  possession  of  2^  julkur  forming  part  ol  julkur  Narainpur,  but  de- 
marcated by  an  embankment ;  julkur  Narainpur  being  in  the  possession  of  cer- 
tain persons  who  held  under  the  first  party. 

On  the  1 6th  August  1885,  a  petition  was  presented  by  the  first  party  to 
the  Deputy  Magistrate,  alleging  that  a  breach  of  the  peace  was  imminent  in 
respect  of  the  demarcated  portion  of  this  julkur ^  containing  105  bighas,  inas- 
much as  the  second  party  had  excavated  a  kkal  or  canal  leading  to  the  julkur 
with  the  object  of  drawing  off  and  catching  the  fish  of  the  julkur.  This  peti* 
tion  was  not  taken  up  by  the  Magistrate  until  the  24th  August ;  but  on  the  23rd 
August  it  appeared  that  the  embankment  was  cut,  so  as  to  effect  a  junction  be- 
tween the  kkal  and  the  julkur. 

On  the  24th  August,  the  Deputy  Magistrate,  having  found  that  a  breach 
of  the  peace  was  imminent,  called  upon  the  different  parties  to  put  in  written 
statements  of  their  respective  claims  as  regarded  possession  of  the  105  bighas 
forming  the  subject  of  dispute. 

On  the  17th  November  the  Joint-Magistrate,  to  whom  the  case  had  been 
transferred,  held  that  neither  of  the  parties  were  in  possession  of  the  portion  of 
the  julkur  in  dispute  on  the  24th  August,  and  he  accordingly  attached  that  por^ 
tion  of  the  julkur  ;  but  found  that  the  second  parties,  having  cut  the  embank- 
ment on  the  23  rd  August,  were  in  possession  of  the  kAal  or  cutting  on  the  23  rd 
August,  and  he  therefore  ordered  the  second  parties  to  be  retained  in  posses* 
sion  of  the  khal  or  cutting  till  ousted  by  a  decree  of  a  Civil  Court. 

The  first  party  applied  to  the  High  Court  under  the  revisional  sections 
of  the  Ckxie  to  have  this  order  set  aside. 

Mr.  Henderson  (with  him  Baboo  Nil  Madhub  Bose)  for  the  petitioners 
contended,  jirst,  that  the  dispute  was  not  one  concerning  any  "  tangible  im- 
moveable property,"  and  that,  therefore,  no  order  should  have  been  made 
under  s.  145 — Bejoy  Nath  Chatter jee  v.  Bengal  Coal  Co?-  and  Pramatha  Bhu- 
Sana  Deb  Roy  v.  Doorga  Churn  Bhattacharji ;  ^  second,  that,  assuming  that 
s.  145  did  apply,  the  Magistrate  should  not  have  restricted  the  enquiry  as  to 
possession  to  the  24th  August,  but  should  have  considered  which  party  was 

1  Criminal  Revision,  No.  451  of  1885,  against  the  order  passed  by  H,  F.  T.  Maguire, 
Esq.,  Joint-Magistrate  of  Alipore,  dated  the  17th  of  November  1885. 

2  23  W.  R.  Cr.  45. 
M.  L.  R.,  II  Cal.413. 
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1886.  in  possession  on  the  i6th  August — Ambler  v.  Pushong  ;^  that  the  subject  of 
— dispute  was  the  105  bighas  which  had  been  found  to  be  in  possession  of 

rishna  neither  party,  but  the  order  made  placed  the  second  party  in  possession  of  the 
Dhone  Dutt  kfiai^  regarding  which  there  was  no  dispute. 

Baboo  Amhica  Char  an  Bose  for  the  opposite  party. 

The  order  of  the  Court  (McDonell  and  Beverley,  JJ.)  was  as  follows : — 

The  circumstances  under  which  this  rule  was  issued  were  the  following : 
On  the  1 6th  August  a  petition  appears  to  have  been  presented  to  the  Magis- 
trate, alleging  that  a  breach  of  the  peace  was  imminent,  in  respect  of  a  cer- 
tain area  of  105  bighas  forming  a  part  of  a  large  yw/^wr,  or  lake,  called  Na- 
rainpur  julkur,  which  the  Joint-Magistrate  says  is  admittedly  in  the  posses- 
sion of  certain  persons  who  hold  under  the  first  party.  In  that  petition  it  was 
alleged  that  the  second  party  had  excavated  a  khal  or  canal  leading  to  the 
julkur  with  the  object  of  drawing  ofiE  and  catching  the  fish  of  the  j'ulkur.  On 
the  23rd  August  it  would  appear  that  the  embankment  was  cut,  so  as  to  effect 
a  junction  between  the  khal  and  the  julkur ;  and  on  the  34th  idem  the  Ma- 
gistrate made  an  order  in  writing,  under  s.  145  of  the  Code  of  Criminal  Pro- 
cedure, calling  upon  the  parties  concerned  to  put  in  written  statements  of 
their  respective  claims  as  regards  possession  of  the  105  bighas  which  form 
the  subject  of  dispute.  On  the  17th  November  the  Joint-Magistrate  disposed 
of  the  matter  in  this  way.  He  held  that,  as  regards  the  105  bighas,  no  one 
was  in  possession  on  the  34th  August,  the  date  on  which  the  Magistrate's 
order  was  made,  and  he  accordingly  attached  so  much  of  the  julkur,  but  he 
found  that  the  second  parties,  having  cut  the  embankment  on  the  23rd,  were 
in  possession  of  that  cutting  on  the  24th,  and  he,  therefore,  ordered  them  to  be 
retained  in  possession  of  that  cutting,  till  ousted  by  a  decree  of  the  Civil  Court. 

It  is  contended  that  the  Joint-Magistrate's  order  is  bad  on  several  grounds. 
In  the  first  place,  it  is  said  that,  the  subject  of  dispute  being  merely  the  right 
of  fishing  in  iht  julkur y  the  dispute  was  not  concerning  any  tangible  immove- 
able property;  and  that,  therefore,  no  order  under  s.  145  should  have  been 
made  by  the  Magistrate.  In  support  of  this  contention  we  have  been  referred 
to  the  remarks  made  in  the  cases  of  Bejoy  Nath  Chatterjee  v.  Bengal  Coal 
Co?  and  Pramatha  Bhusana  Deb  Roy  v.  Doorga  Churn  Bhattacharji?  We 
think  that  there  is  force  in  this  contention ;  and  that  the  order  of  the  Joint- 
Magistrate  is  bad  on  this  ground. 

In  the  next  place,  it  is  contended  that,  even  supposing  the  Joint-Magis- 
trate had  jurisdiction  to  proceed  under  s.  145,  he  was  wrong  in  limiting  the 
enquiry  to  the  fact  of  possession  on  the  24th  August,  which  was  the  date  on 
which  the  Deputy  Magistrate  made  his  order.  It  is  said  that  the  enquiiy 
should  have  been  directed  as  to  which  party  was  in  possession  on  or  before 
the  1 6th  August  when  the  proceedings  were  instituted  by  the  petition  of  that 
date,  and  that  anything  which  occurred  subsequently,  which  had  the  effect  of 
changing  the  position  of  the  parties,  should  not  have  been  taken  into  account. 
We  also  think  that  there  is  force  in  this  objection ;  and  that  the  enquiry  in 
such  cases  should  be  directed  to  the  question  as  to  which  party  was  in  pos- 
session of  the  subject  of  dispute  before  any  proceedings  in  the  Court  had  been 
taken  in  the  matter. 

Then  a  further  objection,  which  we  consider  to  be  fatal  to  the  order 
of  the  Joint-Magistrate,  is  this :    That,  whereas  the  subject  of  dispute  was 


'I.  L.  R..  II  Cal.  366. 
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the  105  bighas  which  the  Joint-Magistrate  has  found  to  be  in  the  possession 
of  neither  party,  the  order  he  has  made  puts  the  second  party  into  the  posses- 
sion of  the  khal  or  cutting  regarding  which  there  was  no  dispute,  and  as  to 
the  possession  of  which  there  was  no  question  before  him.  The  effect  of  this 
order  is  virtually  to  give  to  the  second  party  possession  of  the  whole  of  the 
julkur,  so  far  as  the  fish  may  be  drawn  with  the  water  into  the  khaL  On  all  these 
grounds  we  think  that  the  order  of  the  Joint-Magistrate  was  bad  in  law,  and 
must  be  set  aside. 

We,  accordingly,  make  the  rule  absolute,  and  set  aside  the  Joint-Magis- 
trate's order. 

T.  A.  P.  Order  set  aside. 


18S6. 


Krishna 
Dhonb  Dutt 

Troilokia 

Nath 

Biswas, 

12  Cal.  539. 


CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  McDonell  and  Mr,  Justice  Beverley, 

RAM  SUNDER  DE  (Complainant)  v,  RAJAB  ALI  and  another  (Accused).^        *^^- 

Feb,  16. 
Bench  of  Magistrates — Order  irregularly  made — Hearing  of  part  of  case  by  one  — — 
Bench f  and  decision  by  another.  12  Cal.  558. 

Where,  in  a  summary  case,  a  Bench  of  Magistrates,  after  recording  the  evidence  for 
the  prosecution,  postponed  the  case  for  the  hearing  of  evidence  for  the  defence  ;  and  on 
the  day  fixed  for  hearing,  another  Bench  of  Magistrates,  none  of  whom  had  been  mem- 
bers of  the  former  Bench,  recorded  the  evidence  for  the  defence,  and  acquitted  the  ac- 
cused, held,  on  a  reference  to  the  High  Court,  that  the  order  must  be  set  aside  as  being 
irregularly  made.^ 

The  facts,  as  far  as  they  are  material  for  this  report,  were  stated  in  the 
reference  as  follows : — 

"  The  complainant  prosecuted  the  defendants  for  mischief,  the  alleged 
offence  having  consisted  in  the  destruction  of  a  fence  which  had  been  some 
years  in  situ.  After  previous  enquiry,  under  s.  202,  the  case  was  made  over  by 
me  to  the  Comillah  Bench  of  Honorary  Magistrates  for  trial.  A  Bench  con- 
sisting of  three  Honorary  Magistrates  recorded  the  depositions  of  witnesses  sum- 
marily, and  postponed  the  case  to  admit  of  the  appearance  of  witnesses  for  the 
defence.  On  the  day  fixed  for  hearing  the  latter,  four  Honorary  Magistrates, 
none  of  whom  had  previously  attended,  recorded  the  evidence  for  the  defence, 
and  acquitted  the  accused,  on  the  ground  that  the  case  was  a  civil  one. 

"  The  deliberate  destruction  of  a  fence  which  had  been  in  existence  for 
"  five  or  seven  years  *'  appears  to  me  to  amount  to  mischief  punishable  under  s. 
426  of  the  Civil  Procedure  Code.  It  is  absurd  to  allege  that  a  man  has  a  right 
to  take  the  law  into  his  own  hands  and  enforce  so  ancient  a  claim  so  summarily. 
Things  might,  indeed,  be  different  had  the  fence  been  newly  erected,  but  no 
civil  claim  will  excuse  the  causing  such  wrongful  loss  as  appears  to  have  been 
caused  in  this  case.  Again,  the  fact  that  one  set  of  Honorary  Magistrates  com- 
menced the  proceedings,  and,  after  hearing  the  evidence  for  the  prosecution, 
remanded  the  case  for  the  defence  (thereby  showing  that  they  considered  a 
primd  facie  case  made  out),  while  another  set  acquitted  the  defendants,  was  in 
itself  materially  prejudicial  to  the  prosecutor,  and  the  more  so  in  that  the  case 

*  Criminal  Reference,  No.  17  of  1886,  made  by  F.  H.  B,  Skrine,  Esq.,  Officiating 
Magistrate  of  Tipperah,  dated  the  3rd  of  February  1886. 

^  See  Sufferuddin  v.  Ibrahim^  I.  L.  R.,  3  Cal.  754,  and  Tarada  Baladu  v.  Queen,  I. 
L.  R.,  3  Mad.  112. 
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1886.        having  been  summarily  tried,  the  record  on  which  the  second  set  based  th^ 
opinion  was  necessarily  scanty." 

Sunder  Db  ^^  ^^^  appeared  on  the  reference. 

V,  The  judgment  of  the  Court  (McDonell  and  Beverley,  JJ.)  was  as  fol- 

Rajab  Ali,    lows  :— 

12  Cal.  558.  Without  going  into  the  question  whether  or  not  any  criminal  offence  has 

been  committed,  we  think  that  the  order  of  the  Bench  acquitting  the  accnaed 
must  be  set  aside,  on  the  ground  that  no  member  of  that  Bench  was  a  mem- 
ber of  the  Bench  which  heard  the  evidence  for  the  prosecution  in  the  case.  The 
trial  was  a  summary  one,  in  which  the  evidence  is  not  recorded  at  any  length ; 
and  it  was,  therefore,  the  more  necessary  that  the  case  should  have  been  dis- 
posed of  by  one  or  more  ^Jagistrates  before  whom  the  witnesses  had  been  exa- 
mined. We  accordingly  set  aside  the  order  of  dismissal,  and  direct  that  the 
matter  be  tried  de  novo,  or,  if  possible,  disposed  of  by  a  Bench  of  whom  one 
or  more  of  the  Magistrates  who  heard  the  evidence  for  the  prosecution  shall 
be  members. 

J.  V.  W.  Order  set  aside. 

CRIMINAL  REVISION. 

Be/ore  Mr,  Justice  Wilson  and  Mr,  Justice  Porter, 

1886.  DHARMA  DAS  GHOSE  (Petitioner)  v,  NUSSERUDDIN  (Opposite 

April  14.  Party).! 


12  Cal.  660.  Mischief-^Penal  Code  (Act  XLV,  of  i86oJt  s,  425 — Revenue- sale — Damage  done 
between  date  of  sale  and  grant  of  certificate — Wrongful  loss  to  property  held 
under  incomplete  title. 

The  damage  contemplated  in  s.  425  of  the  Penal  Code  need  not,  necessarily,  consist 
in  the  infringement  of  an  existing,  present,  and  complete  right,  but  it  may  be  caused  by 
an  act  done  now  with  the  intention  of  defeating  and  rendering  infructuous  a  right  about 
to  come  into  existence. 

Any  person  who  contracts  to  purchase  property,  and  pays  in  a  portion  of  the  pur- 
chase-money,  has  such  an  interest  in  that  property,  although  his  title  may  not  be  com- 
plete, or  his  right  final  and  conclusive,  that  the  destruction  of  such  property  may  cause 
to  him  wrongful  loss  or  damage  within  the  meaning  of  s.425. 

One  Dharma  Das  Ghose  was  charged  before  the  Deputy  Magistrate  of 
Sealdah  with  having  committed  mischief  under  the  following  circumstances : — 

On  the  14th  December  1885  a  small  holding  held  by  the  accused  from 
Government  was  sold  by  the  Collector  of  the  24-Pergunnahs  for  arrears  of  reve- 
nue, and  was  purchased  by  the  complainant,  who,  in  accordance  with  the  sale- 
law,  on  the  day  of  sale,  had  deposited  a  portion  of  the  purchase-money.  The 
accused  was  present  at  the  sale,  and  knew  that  the  holding  had  been  purchased 
by  the  complainant.  Previously,  however,  to  the  completion  of  this  sale,  and 
prior  to  the  expiry  of  the  60th  day  from  the  sale  on  which  a  certificate  would 
have  been  granted  to  the  complainant,  the  accused  cut  down  certain  fruit-trees 
on  this  holding,  and  was  thereupon  charged  with  committing  the  offence  above 
mentioned.  The  Deputy  Magistrate  found  the  above  facts  proved  against  the 
accused,  and  found  that  the  accused  had  the  intention  to  cause  wrongful  loss 
to  the  complainant,  who  at  the.time  had  a  prospective  proprietory  right  in  the 

*  Criminal  Motion,  No.  140  of  1886,  against  the  order  of  Moulvi  Syud  Ameer  Hos- 
sein,  Deputy  Magistrate  of  Sealdah,  dated  the  8th  of  February  1886. 
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holding,  and  convicted  him  under  s.  425  of  the  PenaU'ode,  sentencing  him  to 
a  fine  of  Rs.  icb,  or  in  default  two  months'  rigorous  imprisonment. 

On  the  29th  March  1886  the  prisoner  obtained  a  rule  from  Prinsep  and 
Grant,  JJ.,  calling  upon  the  complainant  to  show  cause  why  the  conviction 
and  sentence  should  not  be  set  aside,  on  the  ground  that  the  act  committed  by 
the  petitioner  did  not  amount  to  mischief. 

This  rule  came  up  for  hearing  on  the  14th  April  1886  before  Wilson  and 
Porter,  JJ. 

Baboo  Umhica  Churn  Bose,  in  support  of  the  rule,  contended  that  the  of- 
fence was  not  committed,  because  at  the  time  when  the  trees  were  cut  down  the 
legal  title  to  the  holding  was  still  in  the  hands  of  the  accused,  the  title  of  the 
complainant  not  having  become  complete,  inasmuch  as,  under  the  sale-law,  the 
sale  could  not  become  complete  and  final  until  the  expiry  of  60  days  from  the 
date  of  sale,  and  that,  until  the  purchaser  obtained  his  certificate  of  sale,  he 
had  not  the  rights  of  a  proprietor,  and  could  not  have  suffered  any  wrongful 
loss  by  the  action  of  the  accused. 

Baboo  Rajendro  Nath  Bose  showed  cause. 

The  order  of  the  Court  (Wilson  and  Porter,  J  J.)  was  as  follows  : — 

The  question  raised  in  this  rule  is,  whether  on  the  facts  found  the  offence 
of  mischief  was  committed.  [Here  followed  the  facts  and  intention  with  which 
the  act  was  done,  as  found  by  the  Deputy  Magistrate.] 

The  offence  of  mischief  is  defined  in  s.  425  of  the  Indian  Penal  Code: 
"  Whoever,  with  intent  to  cause,  or  knowing  that  he  is  likely  to  cause,  wrong- 
ful loss  or  damage  to  the  public  or  to  any  person,  causes  the  destruction  of  any 
property,  or  any  such  change  in  any  property  or  in  the  situation  thereof  as 
destroys  or  diminishes  its  value  or  utility,  or  affects  it  injuriously,  commits 
mischief."  The  first  explanation  to  that  section  is  that  "  it  is  not  essential  to 
the  offence  of  mischief  that  the  offender  should  intend  to  cause  loss  or  damage 
to  the  owner  of  the  property  injured  or  destroyed."  "  It  is  sufficient  if  he  intends 
to  cause,  or  knows  that  he  is  likely  to  cause,  wrongful  loss  or  damage  to  any 
person  by  injuring  any  property,  whether  it  belongs  to  that  person  or  not." 
And  the  second  explanation  is  that ''  mischief  may  be  committed  by  an  act 
affecting  property  belonging  to  the  person  who  commits  the  act."  A  person, 
therefore,  who  destroys  property  which  at  the  time  belongs  to  himself,  with  the 
intention  of  causing,  or  knowing  that  it  is  likely  to  cause,  wrongful  loss  or  damage 
to  anybody  else,  is  guilty  of  the  offence  of  mischief. 

Under  Aft  XI.  of  1859,  ^^^^^  *  sale  has  taken  place,  and  the  money  is  paid, 
and  thirty  days  have  elapsed,  and  no  appeal  has  been  filed,  the  sale  becomes 
final  and  conclusive. 

The  time  is  now  altered  by  s.  4  of  Beng.  Aft  VII.  of  1868  from  thirty  to 
sixty  days.  Under  s.  28  of  Aft  XL  of  1859,  ^P^n  the  sale  becoming  final-and 
conclusive,  the  sale-certificate  is  to  be  given,  which  sale-certificate  is  evidence 
of  title  from  the  date  specified  in  it. 

The  contention  before  us  is  that  the  offence  of  mischief  was  not  commit- 
ted in  this  case,  because  at  the  time  when  the  trees  were  cut  down  the  legal  title 
was  still  in  the  accused  person,  and  the  title  of  the  complainant  had  not  then 
become  final  and  conclusive.  No  doubt,  the  complainant's  title  had  not  be- 
come complete,  nor  had  become  final  and  conclusive,  but  it  appears  to  us  that 
it  would  be  a  great  fallacy  to  say  that  therefore  he  had  no  such  interest  in  the 
land  that  an  interference  with  it  might  cause  wrongful  loss  or  damage.    Any 
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man  who  contracts  to  purchase  property,  and  pays  in  portion  of  the  purchase- 
money,  has  an  interest  in  such  property,  though  his  title  may  not  be  complete, 
and  his  right  final  and  conclusive;  and  we  think  it  clear  that  he  has  sudi  an 
interest  that  the  destruction  of  the  property  may  cause  wrongful  loss  or  damage 
to  him.  On  this  ground,  therefore,  we  think  that  mischief  has  been  commit- 
ted in  this  case. 

But  there  is  another  ground  also  for  holding  that  the  accused  is  guilty  of 
mischief.  The  damage  contemplated  in  s.  425  of  the  Indian  Penal  Code  need 
not,  necessarily,  consist  in  the  infringement  of  an  existing,  present,  and  com- 
plete right,  but  it  may  be  caused  by  an  act  done  now  with  the  intention  of  de- 
feating and  rendering  infructuous  a  right  about  to  come  into  existence.  This 
is  clearly  shown  by  illus  d,  to  s.  425  itself. 

That  illustration  says : 

*'  A,  knowing  that  his  effects  are  about  to  be  taken  in  execution  in  order 
to  satisfy  a  debt  due  from  him  to  Z,  destroys  those  effects,  with  the  intention 
of  thereby  preventing  Z  from  obtaining  satisfaction  of  the  debt,  and  of  thus 
causing  damage  to  Z.  A  has  committed  mischief.  "  A  very  little  alteration 
in  the  words  makes  the  case  fit  the  present.  A,  knowing  that  his  property  has 
been  sold  in  satisfaction  of  a  public  demand,  in  order  to  satisfy  that  public  de- 
mand, and  that  the  purchaser's  title  will,  after  the  lapse  of  sixty  days,  become 
final  and  conclusive,  destroys  the  fruit  trees  upon  the  land  with  the  intention 
of  thereby  preventing  the  purchaser  from  obtaining  the  benefit  of  the  purchase 
he  has  made,  under  which  his  title,  now  inchoate,  will  become  final  and  con- 
clusive after  sixty  days :  A  has  committed  mischief. 

We  think,  therefore,  that  this  rule  should  be  discharged* 

T.  A.  P. 

Rule  discharged. 
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CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Prinsep  and  Mr,  Justice  Grant, 

LAL  MIAH  AND  ANOTHER  (CoMPLAiNANTs)  V,  NAZIR  KHALASHI  and 

OTHERS  (Accused).^ 

Criminal  Procedure  Code^  1882,  s,  133 — Removal  of  obstruction  in  public  way— 

Question  of  title. 

The  powers  given  by  s.  133  and  the  following  sections  of  the  Criminal  Procedure 
Code,  1882,  as  to  the  removal  of  obstructions  in  public  ways,  are  not  intended  to  be  ex- 
ercised when  there  is  a  bond  fide  dispute  as  to  the  existence  of  the  public  right ;  the  pro- 
cedure under  those  sections  not  contemplating  an  inquiry  into  disputed  questions  of  title. 

This  case  merely  followed  the  decisions  in  Bhasiruddeen  Bhuia  v.  Bahar 
Ali^  and  Askar  Mea  v.  Sabdar  Mea? 

J.  V.  W. 

>  Criminal  Reference,  No.  38  of  1886. 
M.  L.  R.,  II  Cal.  8. 
»  I.  L.  R.,  12  Cal.  137. 
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APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Wilson  and  Mr,  Justice  Porter. 

KALACHAND  SIRCAR  and  others  v.  QUEEN-EMPRESS.i  1886. 

Evidence  Act  (I,  of  18^2),  s.  154 — Hostile  witness. 

The  mere  fact  that  at  a  Sessions  trial  a  witness  tells  a  different  story  from  that  told     *^       * 
by  him  before  the  Magistrate  does  not  necessarily  make  him  hostile.     The  proper  infer- 
ence to  be  drawn  from  contradictions  going  to  the  whole  texture  of  the  story  is,  not  that 
the  witness  is  hostile  to  this  side  or  to  that,  but  that  the  witness  is  one  who  ought  not  to 
be  believed  unless  supported  by  other  satisfactory  evidence.  * 

In  this  case  there  were  four  persons  committed  to  the  Sessions  Court  and 
charged  as  follows  : — 

Kalachand  Sircar  and  Moser  Sheikh  with  the  murder  of  one  Sital  Chun- 
der  De,  and  with  having  wrongfully  confined  the  said  Sital  Chunder  De  and 
four  other  persons,  namely,  Ketu,  Adu,  Lalu,  and  Meher,  and  with  causing 
hurt  to  them  with  the  object  of  compelling  them  to  confess  to  the  commission 
of  theft  and  of  compelling  them  to  restore  the  property  stolen. 

Prannath  Shaha  with  abetting  all  the  above  offences. 

And  Prosunno  Coomar  Shome,  head  constable,  with  abetment  of  hurt 
only. 

The  facts  as  stated  by  the  prosecution  were :  That  on  the  i8th  October 
1885  the  house  of  one  Shibnath  Sircar  was  broken  into,  and  property  stolen 
therefrom ;  that  on  the  night  of  the  19th  October,  Ketu,  Adu,  Lalu,  and  Meher, 
were  brought  to  the  house  of  Prannath  Shaha,  and  were  there  tortured  and 
beaten  with  the  object  of  extorting  a  confession  from  them  regarding  the  per- 
sons implicated  in  the  theft  from  Shibnath  Sircar ;  that  at  a  later  period  that 
night  Kalachand  Sircar  and  Moser  Sheikh  were  sent  to  bring  Sital  Chunder  De 
to  the  same  place,  representing  to  him  that  he  was  sent  for  by  Prosunno  Coo- 
mar Shome,  the  head  constable ;  that  on  his  appearance  he  was  beaten  so 
severely  that  he  died  of  the  injuries  received  then  and  there ;  that  the  body  of 
Sital  was  then  removed  from  the  house  and  placed  on  the  side  of  the  road 
not  far  from  the  house;  that  a  nephew  of  the  deceased  the  next  morning 
went  to  the  police-station,  and  informed  the  police  that  the  persons  who  had 
committed  the  crime  were  Prannath  Shaha  and  his  servants,  Kalachand  Sir- 
car and  Moser  Sheikh,  the  head  constable  Prosunno  Coomar,  and  a  number  of 
subordinate  police-officers. 

The  matter  was  then  incjuired  into  by  the  Magistrate.  Ketu,  Adu,  Lalu, 
and  Meher,  then  gave  evidence  to  the  efiFect  that  the  outrage  was  committed 
by  Prannath  Shaha  and  his  servants,  representing  the  police  as  taking  no  active 
part  in  the  transaction. 

On  this  part  of  the  case  in  the  Sessions  Court  the  same  witnesses,  Ketu, 
Adu,  Lalu,  and  Meher,  there  deposed  that  the  two  servants  of  Prannath,  Kala- 
chand and  Moser  Sheikh,  took  part  in  the  outrage  upon  Sital,  but  that  they 


*  Criminal  Appeal,  No.  173  of  1886,  against  the  order  passed  by  W,  H,  Page,  Esq., 
Sessions  Judge  of  Furridpore,  dated  the  4th  of  January  1886. 


L  L.  EL,  Gal.  87. 


Digitized  by 


Google 


690 


INDIAN  LA  W  REPORTS. 


1886. 


Kalachand 
Sircar 

Queen- 
Em  PRESS, 
13  ^9^.  53. 


did  so  neither  in  the  presence  nor  wit^  the  sapQttQn  of  Prannath  Shaha,  but 
under  the  orders  of  Prosunno  Coomar  Shome,  the  head  constable. 

At  the  time  when  each  of  the  fom  witnesses  in  turn  gave  this  evidence, 
the  Government  pleader,  considering  the  witness  to  be  hostile,  asked  permis- 
sion of  the  Court  to  cross-examine  under  9.  1 54  of  the  Evidence  Act.  Objec- 
tion to  this  was  ts^ken,  but  overruled,  and  the  Goverument  pleader,  on  ob- 
taining leave  from  the  Court,  elicited  from  each  witness  that  he  had  made  a 
different  statement  in  the  Magistrate's  Court ;  ^nd  in  turn  e^ch  witness  there- 
upon stated  that  the  evidence  given  by  him  before  the  Magistrate  was  the  real 
truth  of  the  story. 

It  was  in  the  course  of  the  trial  in  the  Sessions  Court  proved  that  Ketn, 
Adu,  Lalu,  and  Meher,  were  men  of  the  worst  character,  two  of  t^em  being 
at  the  time  under  police-surveillance. 

The  Sessions  Judge  and  the  assessors,  considering  that  the  story  told  by 
thes^  wUpe^ses  beiore  the  Magistrate's  Court  was  not  to  be  believed,  rejected 
the  story  given  by  them  in  the  Sessions  Court,  save  so  much  thereof  as  was 
elicited  in  the  cross-examination  held  under  s.  154  of  the  Evidence  Act,  and 
was  confirmatory  of  the  evidence  given  in  the  Magistrate's  Court. 

Th^  prisoners,  Kalachand  a,nd  Moser,  were  thereupon  found  guilty  of 
culpably  honaiqide  not  amounting  to  murder,  and  were  sentenced  to  rigorous 
imprisonment  for  seven  years ;  and  Prannath  Shaha,  who  was  found  guilty  of 
abetment  of  the  same  offence,  was  sentenced  to  ten  years'  rigorous  imprison- 
ment ;  Prosonno  Coomar  Shome  being  acquitted. 

The  prisoners,  Kalachand,  Moser,  and  Prannath,  appealed. 

Mr.  M*  P.  Gasper  (with  him  Baboo  Jasoda  Nundun  Pramanick)  for  the 
appellants. — The  treatment  of  the  four  witnesses  of  the  Crown  as  hostile  was 
not  justifiable  ;  there  was  no  hostility,  they  merely  made  two  contradictory  state- 
ments. The  effect  of  their  evidence,  I  submit,  is  that  they  have  proved  them- 
selves to  be  utterly  unworthy  of  belief ;  all  the  evidence  in  chief  brought  out 
under  s.  1 54  ought  to  be  struck  out,  and,  there  being  no  other  evidence  direct- 
ly in  point,  the  prisoners  must  be  acquitted.  The  evidence  given  by  the  wit- 
nesses before  the  Magistrate  is  not  sufficient  to  convict  unless  it  is  corroborated 
by  independent  testimony.  See  Queen  v.  Amanullah}  As  to  the  result  of  such 
cross-examination,  see  Faulkner  v.  Brine ;'^  Wright  v,  Beckett  ;^  Reg.  v.  Bail. 

[Wilson,  J. — The  English  law  at  the  time  the  la^t  case  was  decided  was 
entirely  different  to  the  law  out  here.]  I  refer  to  that  case  for  the  conclusion 
that  you  were  formerly  not  allowed  to  do  away  with  the  effect  of  such  evidence. 

The  Deputy  Legal  Remembramcr  (Mr,  Kilby)  fox  the  Crown. 

The  Court  (Wilson  and  Porter,  JJ.)  were  of  opinion  that  the  convictions 
could  not  safely  be  sustained,  and  acquitted  the  prisoners ;  but  as  regards  that 
part  of  the  case  touching  upon  the  cross-examination  ol  th^  four  witnesses  for 
the  prosecution  under  s.  1 54  of  the  Evidence  Act^  the  following  passage  in  their 
judgmeirt  is  extracted  : — 

The  Sessions  Judge,  in  concurrence  with  the  assessors  who  sat  with  him, 
has  selected  the  story  told  by  the  four  witnesses  for  the  prosecution  before  the 
Magistrate^  and  has  rejected  the  one  that  was  told  befpre  him.  He  arrived  at 
this  result  partly  in  this  way :  When  the  witnesses,  oine  aft^r  another,  told  the 
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story  sworn  to  in  his  own  Court,  he  allowed  this  advocate  for  the  prosecution 
to  cross-examine  these,  his  own  witnesses,  apparently  on  the  ground  that  they 
were  hostile  (of  which  we  can  see  no  trace),  and  so  brought  out  by  reference  to 
their  depositions  given  befbre  the  Magistrate  the  story  which  had  been  given  in 
the  Magistrate's  Court. 

It  appears  to  us  that  there  was  no  sufficient  ground  for  allowing  such 
cross-examination.  We  can  see  nothing  on  the  face  of  their  evidence  to  lead 
to  the  supposition  that  they  were  hostile  witnesses,  that  is,  witnesses  who  were 
trying  to  defeat  the  prosecution  by  suppressing  the  truth  The  mere  fact  that 
at  a  sessions  trial  a  withess  tells  a  different  story  from  that  told  by  him  before 
the  Magistrate  does  not  necessarily  make  him  hostile.  The  proper  inference 
to  be  drawn  from  th6  contradictions  in  their  evidence — contradictions  so  far 
as  Prannath  is  concerned,  not  in  the  details,  but  in  the  whole  texture,  of  the 
story — is  not  that  they  are  witnesses  hostile  to  this  side  or  to  that,  but  that  they 
are  witnesses  who  ought  not  to  be  believed,  unless  supported  by  other  satisfac- 
tory evidence,  which  they  are  not.  That  in  itself  is  sufficient  to  show  that  the 
conviction  of  Prannath  cannot  be  supported. 

But  it  is  a  somewhat  different  question  whether  the  conviction  of  Kala- 
chand  and  Moser  Sheikh  can  be  supported.  As  to  them,  these  four  wltttesses, 
Adu,  Meher,  Ketu,  and  Lain,  have  not  contradicted  each  other  in  any  specific 
and  precise  way ;  but  there  is  a  substantial  contradiction  between  the  story 
now  told  against  Kalachand  and  Moser  Sheikh,  and  the  story  as  told  in  the 
first  information  given  at  4  d'clock  on  the  day  after  the  occurrence.  In  the 
first  information  it  was  represented  that  the  outrage  was  committed  by  Pran- 
nath and  his  servants,  and  Prosunno  Coomar,  the  jemadar,  and  the  whole 
body  of  the  police.  That  is  quite  inconsistent  with  the  story  believed  in  the 
Court  below,  that  Kalachand  and  Moser  Sheikh  and  others  committed  this 
crime  with  the  sanction  of  Prannath,  and  in  his  presence,  or  with  the  other 
story  that  they  did  so  under  the  orders  of  Prosonno  Coomar,  the  police-jema- 
dar alone. 

When  these  witnesses  have  told  such  fundamentally  different  stories 
about  the  whole  transaction,  and  when  they  are  proved  to  be  disreputable  men, 
and  the  story  told  by  them  is  on  the  face  of  it  so  full  of  unexplained  impro- 
babilities, we  do  not  think  it  safe  to  act  upon  their  unsupported  testimony  as 
to  the  parts  these  two  men,  Kalachand  and  Moser  Sheikh,  are  said  to  have 
taken  in  the  alleged  outrage. 

We,  therefore,  set  aside  the  convictions,  and  acquit  all  three  prisoners, 
Prannath  Shaha  Chowdhuri,  Kalachand  Sircar,  and  Moser  Sheikh,  and  direct 
their  release. 
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CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  Pigot  and  Mr.  Justice  Macpherson, 

1886.  In  the  matter  of  the  CORPORATION  OF  THE  TOWN  OF  CAL- 

May  27.  CUTTA  V.  MATOO  BEWAH  and  others.^ 


13  Cal.  108.  Beng,  Act  IV,  of  18^6,  s.  248 — Conviction  for  keeping  animals  without  license — 
Continuing  offence  between  date  of  summons  and  date  of  conviction — Second 
prosecution  for  same  offence  on  different  date. 

Under  s.  248  of  Beng.  Act  IV.  of  1876,  a  milkman,  who  has  been  convicted  and 
fined  for  keeping  an  animal  without  a  license,  cannot  again  be  prosecuted  for  the  con- 
tinuance of  the  same  offence  before  conviction,  nor  can  he  be  separately  prosecuted  for 
the  same  offence  for  each  day  the  offence  is  continued  as  a  separate  and  distinct  offence 
under  that  section  before  conviction. 

In  a  summons  taken  out  on  the  27th  March  against  a  milkman  for  an  offence  under 
s.  248,  Beng.  Act  IV.  of  1876,  the  offence  was  stated  to  have  been  committed  on  the 
16th  March  ;  the  case  was  fixed  for  the  8th  April,  when  the  defendant  was  convicted  and 
fined  by  the  Magistrate.  Another  summons  had  been  taken  out  against  him  on  the  same 
day  (27th  March)  for  a  similar  offence  stated  to  have  been  committed  on  the  25th  March. 
Held  that  he  could  not  be  convicted  on  the  second  charge. 

The  facts  stated  in  the  reference  were  as  follows : — 
The  defendants,  who  are  milkmen,  were  prosecuted  under  a  summons  taken 
out  by  Mr.  Rebeiro,  overseer,  on  the  part  of  the  Corporation  of  Calcutta,  on  the 
27th  March  last,  under  s.  248  of  Beng.  Act  IV.  of  1876.  The  application  stated 
'  that  the  oflFence  was  committed  on  i6th  March,  and  the  case  was  fixed  for 
hearing  on  the  8th  April,  when  it  came  on  for  hearing  before  the  Presidency 
Magistrate,  who  convicted  them,  and  fined  them  Rs.  8,  Rs.  12,  and  Rs.  15 
respectively. 

Prior  to  the  trial  of  this  case  a  summons  was  also  taken  out  against  them 
on  the  same  date,  i,  e,,  27th  March,  by  Mr.  George,  inspector,  on  the  part  of 
the  Corporation,  under  the  same  section. 

The  application  stated  that  the  offence  was  committed  on  25th  March, 
and  the  case  was  fixed  for  hearing  on  loth  April,  when  the  case  came  on  for 
trial  before  the  Honorary  Magistrate,  he  entertained  doubt  as  to  whether  the  de- 
fendants could  be  tried  on  the  second  summons  taken  out  against  them,  pending 
the  first  summons  and  before  its  disposal.  It  was  contended  on  behalf  of  the 
Corporation  that  there  were  two  distinct  offences,  one  committed  on  the  i6th 
March  and  the  other  on  the  25th,  and  that  the  conviction  on  the  first  summons 
was  no  bar  to  the  trial  of  the  defendants  under  the  second  summons.  The 
Honorary  Magistrate,  however,  was  of  opinion  that  s.  248  contemplated  one 
substantive  offence  for  keeping  animals  without  license,  and  the  fine  not  ex- 
ceeding Rs.  100  covered  the  offence  committed  up  to  the  date  of  conviction,  and 
that  the  defendants  could  not  be  prosecuted  for  the  same  offence  committed 
between  the  date  of  the  first  summons  and  the  conviction  on  it ;  but  at  the  re- 
quest of  the  Corporation  he  referred  for  the  opinion  of  the  High  Court  the 
following  questions : — 

I.  Whether,  under  s.  248  of  Beng.  Act  IV.  of  1876,  a  milkman  who  keeps 
any  animal  without  such  license  as  is  mentioned  therein,  and  who  has  been 
convicted  and  fined  under  that  section  by  the  Magistrate,  can  again  be  prose- 
cuted for  the  continuance  of  the  same  offence  before  the  date  of  such  conviction. 

*  Criminal  Reference  No.  2  of  1886  has  been  referred  to  by  Baboo  Auskootosk  Dkur, 
one  of  the  Justices  of  the  Peace  for  the  Corporation  of  the  Town  of  Calcutta,  dated  the 
l6th  April  1886. 
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3.  Whether,  under  s.  348  of  Beng.  Act  IV.  of  1876,  a  milkman  who  keeps 
any  animal  without  such  license  as  is  mentioned  therein  can  be  separately  pro- 
secuted for  the  same  offence  for  each  day  the  offence  is  continued,  as  a  sepa^ 
rate  and  distinct  offence  under  that  section  before  conviction. 

The  parties  were  not  represented  on  the  hearing  of  the  reference  by  the 
High  Court. 

The  opinion  of  the  Court  (Pigot  and  Macpherson,  JJ.)  was  as  follows : — 

We  are  of  opinion  that  both  questions  should  be  answered  in  the  negative. 
The  section  contemplates  one  offence  and  one  prosecution,  a  conviction  upon 
which  is  to  involve  a  liability  to  fine  not  exceeding  Rs.  100,  and  to  a  further 
fine  not  exceeding  Rs.  20  for  each  day  during  which  the  offence  is  continued. 

In  Garrett  v.  Messenger^  the  offence  was  the  keeping  a  house  for  public 
dancing,  &c.,  without  a  license,  and  the  section  under  which  the  prosecution  was 
instituted  provided  that  "  every  person  keeping  such  house,  &c.,  without  such 
license  as  aforesaid,  shall  forfeit  the  sum  of  £\QO  to  such  person  as  will  sue 
for  the  same.'*  Two  actions  were  brought  under  the  Act  by  common  informers, 
each  to  recover  a  penalty  of  £iQO,  A  verdict  was  taken  in  the  first,  and  in  the 
second,  Wills,  J.,  held  that  the  penal  powers  of  the  Act  were  exhausted  by  the 
recovery  of  one  penalty  :  the  full  Court  concurred  in  this  view,  Bovil,  C.J.,  say- 
ing that,  if  the  Legislature  had  intended  that  there  should  be  more  than  one 
penalty,  that  intention  would  no  doubt  have  been  expressed  in  clear  and  un- 
equivocal terms.  That  case  was  referred  to  in  Millnes  v.  Bale?  where  the  dis- 
tinction is  pointed  out  between  cases  where  a  penalty  is  imposed  in  respect  of 
a  complex  and  continuous  act,  and  those  where  it  is  imposed  in  respect  of  a 
simple  uncomplicated  offence  which  is  complete. 

In  this  case,  the  keeping  of  animals  without  a  license  is,  as  in  the  case  of 
Garrett  v.  Messenger}  the  keeping  a  house  of  entertainment  without  a  license 
was  a  comprehensive  offence  to  be  proved  by  many  acts,  all  of  which  consti- 
tute only  one  offence  for  which  only  one  penalty  is  recoverable— that  penalty 
being  a  fine  not  exceeding  Rs.  100,  and  such  further  fine  as  may  be  imposed ; 
those  of  the  acts  done  which  are  committed  after  summons  and  before  convic- 
tion must  be  treated  as  part  of  it. 

We  therefore  answer  both  questions  submitted  to  us  by  the  Magistrate  in 
the  negative. 

J.  V.  W. 


1886. 


In  the 
matter  op 
THE  Corpo- 
ration OP 
THE  Town  op 
Calcutta 

Matoo 

Bewah, 

13  Cal.  108. 


CRIMINAL   REVISION. 

Before  Mr,  Justice  Norris  and  Mr,  Justice  Macpherson, 

In  the  matter  of  the  Petition  of  RAM  DAS  MAGHI  and  another.^ 

Judgment — Form  and  contents  of  judgment — Criminal  appeal  to  Magistrate — 
Criminal  Procedure  Code^  1882,  ss,  jS^j  424, 

A  Magistrate,  after  hearing  an  appeal  from  the  Deputy  Magistrate,  gave  the  following 
judgment :"  I  see  no  reason  to  distrust  the  finding  of  the  lower  Court.     The  sentence 

1L.R.,3C.P.S83. 

»  L.  R.,  10  C.  P.  S9S  and  597. 

'  Criminal  Revision,  No.  192  of  1886,  against  the  order  passed  by  A,  Baruah,  Esq., 
Magistrate  of  Bogra,  dated  the  24th  of  March  1886,  modifying  the  order  passed  by  A.  C. 
Chateryi,  Esq.,  Deputy  Magistrate  of  Bogra,  dated  the  19th  of  March  i886. 


1886. 
May  20, 

13  Cal.  no. 
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i8S6.  passed,  however,  appears  harsh.     I  reduce  the  term  of  imprisontnentto  fifteen  days.     The 

. fines  and  terms  of  imprisonment  in  default  will  stand."     Heid,  following  the  decision  io 

In  THfi         Kamruddin  Dai  v.  Sonaton  Mandal,^  that  it  was  not  a  judgment  within  the  meaning  of 

MATTER  OF     ^^  3^  ^^^  ^^^  °^  ^^®  Criminal  Procedure  Code. 

THK  Petition  This  case  merely  followed  the  decision  in  Kamruddin  Dai  v.  Somxfon 

OF  Ram  Das  Mandal}  holding  on  the  authority  of  that  case  that  the  judgment  given  bv  the 

MagUi       Magistrate  was  not  a  judgment  in  accordance  with  ss.  367  and  424  of  the  Code- 

13  Cal.  110.   ^^®  Court  ordered  the  judgment  to  be  set  aside,  and  directed  that  the  ftppeal 

should  be  reheard. 

Baboo  Iswar  Chandra  Chakrabati  for  petitioners. 
Baboo  Durga  Mohun  Das  for  opposite  party. 
J.  V.  W. 

APPELLATE  CRIMINAL. 

Before  Mr,  Justice  (JKinealy  and  Mr.  Justice  Agnew. 

,886.  ADYAN  SING  v.  QUEEN^EMPRESS.« 

June  30.      Discharge  of  accuseds-Further  enquiry  and  order  of  commitment  passed  simul- 
13  Cal.  121.  taneously  by  Sessions  Judge — Depositions  not  read  over  to  accused — Oral  evi- 

dence— Statement  of  mooktear  as  to  faulty  record — Criminal  Procedure  Code 
(AH  X.  of  1882J,  s.  360— Evidence  Ad  (1,  of  1872),  s.  91, 

A  Sessions  Judge,  after  hearing  a  general  statement  made  by  a  mooktear  engaged  in 
the  case,  considered  that  the  depositions  of  certain  witnesses  taken  in  the  Magistrate's 
Court  did  not  conform  with  the  requirements  of  s.  360  of  the  Code  of  Criminal  Procedure, 
and  refused  to  admit  the  depositions  as  evidence,  and  also  refused  to  allow  oral  evidence 
to  be  given  as  to  the  statements  made  bv  these  witnesses.  No  objection  was  taken  to  the 
admission  of  these  depositions  on  behalf  of  the  Crown ;  the  accused  were  eventually  con- 
victed and  sentenced  to  rigorous  imprisonment.  Held,  on  appeal,  that  the  conviction 
and  sentence  must  be  set  aside. 

On  the  31st  December  1885  one  Adyan  Sing  was  alleged  to  have  inflicted 
a  severe  wound  on  the  arm  of  one  Budhun,  from  which  he  subsequently  died. 

The  Assistant  Magistrate  who  held  an  enquiry  into  the  case  discharged 
the  accused  under  ss.  209  and  253  of  the  Criminal  Procedure  Code« 

The  wife  of  the  deceased  then  applied  to  the  Sessions  Judge  to  have  the 
order  of  discharge  set  aside. 

The  Sessions  Judge,  on  the  nth  February,  passed  the  following  order: 
''  I  think  the  commitment  of  the  accused  on  a  charge  of  culpable  homicide 
not  amounting  to  murder  should  be  ordered,  but  before  so  ordering,  notice 
should  be  given  to  Adyan  to  show  cause  why  such  order  should  not  be  passed; 
if  it  is  passed,  I  shall  also  direct  the  examination  of  the  Inspector,  Sub-Inspec- 
tor, Assistant  Surgeon,  and  Sub-Deputy  Magistrate. "  On  the  hearing  ofthis 
rule  the  Sessions  Judge  passed  the  following  order :  "  I  direct  the  cpmrntt- 
ment  of  the  accused ;  it  should  be  made  at  once,  after  taking  the  additional  evi- 
dence referred  to  in  my  proceedings  of  the  nth  instant  in  the  presence  of  the 
accused  if  possible. '' 

During  the  course  of  the  trial  before  the  Sessions  Judge,  Counsel  for  the 
accused  attempted  to  contradict  the  witnesses  for  the  prosecotiott  by  putting  to 

» I.  L.  R.,  1 1  Cal.  440. 

2  Criminal  Appeal,  No.  331  of  1886,  against  the  decision  of  T.  M,  Kirktfood,  Esq,, 
Sessions  Judge  of  Patna,  dated  the  29th  March  1886. 
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them  quq^tioasi  as  to  statQme^ts  made  by  them  in  thq  Court  of  the  Assistant 
Magistrate,  and  teodering  their  depositions  in  that  Court  as  evidence  against  ■ 
them.  The  Sessions  Judge  refused  to  admit  these  depositions  on  the  ground, 
apparently,  that  a  mooktear,  who  appeared  for  the  defence,  and  who  had  con- 
ducted the  case  before  the  Assistant  Magistrate,  had  told  him  (the  Sessions  Judge) 
that  the  Assistant  Magistrate  had  not  read  these  depositions  over  to  the  witness- 
es, and  that  it  was  the  constant  practice  of  the  Assistant  Magistrate  to  overlook 
this  provision  of  s.  360  of  the  Criminal  Procedure  Code.  Counsel  for  the  ac- 
cused thereupon  applied  that  the  Assistant  Magistrate  might  be  examined  as  a 
wituess  in  the  case,  but  this  application  was  refused,  on  the  ground  that  oral 
evidence  by  the  Assistant  Magistrate  as  to  what  was  stated  to  him  by  the  wit- 
nesses could  not  be  received,  the  recorded  depositions  being  the  only  proof  of 
those  statements  under  s.  91  of  the  Evidence  Aft. 

At  the  conclusion  of  this  trial  the  Sessions  Judge,  accepting  the  opinion 
of  the  majority  of  the  jury,  convicted  the  accused  of  grievous  hurt,  and  sen- 
tenced him  to  three  years'  rigorous  imprisonment. 

The  priaoner  appealed. 

Mr.  G,  Gregory  (with  him  Baboo  Omirtonauth  Bose)  for  the  appellant  con- 
tended (i)  that  the  order  of  commitment  by  the  Sessions  Judge  simultane- 
ously with  the  order  for  fresh  evidence  to  be  taken  by  the  Assistant  Magistrate 
was  illegal ;  and  on  this  point  cited  an  unreported  case  of  In  re  Dahoo  Singh 
decided  by  Prins^p  and  Grant,  JJ„  dated  4th  March  i886.  Criminal  Motion 
No.  96  of  1886,  in  which  Mr.  Kirkwood,  the  same  Sessiions  Judge,  had  direct- 
ed further  enquiry  to  be  made  after  the  accused  had  been  discharged  by  the 
Magistrate,  and  at  the  same  time  directed  the  accused  to  show  cause  why  he 
should  not  be  committed  by  the  Sessions  Court ;  and  on  the  hearing  of  the 
rule,  ordered  the  commitment  of  the  accused,  and  directed  the  Magistrate  to 
take  the  depositions  of  two  fresh  witnesses.  On  the  case  coming  up  before  Prin- 
sep  and  Grant,  JJ.,  they  set  aside  the'order  of  commitment,  remarking ;  "  It 
seems  to  us  that  the  Sessions  Judge's  order  amoums  to  simultaneously  direct- 
ing further  enquiry  into  the  alleged  offence,  and  to  ordering  commitment  of 
the  accused.  Before  the  accused  could  be  properly  committed,  it  would  be 
necessary  to  consider  the  value  of  the  entire  evidence  against  them,  including 
the  evidence  which  is  now  to  be  taken.  Under  these  circumstances,  we  think 
the  order  of  commitment  was  premature ;  it  must  accordingly  be  set  aside.  The 
Deputy  Magistrate  will  proceed  to  carry  out  the  orders  of  the  Sessions  Judge 
regarding  further  enquiry,  and  pass  such  orders  therein  as  may  seem  to  him 
proper  on  consideration  of  the  evidence  to  be  taken,  and  on  consideration  of 
the  evidence  previously  taken  by  him.'*  (2)  That  the  Judge  was  wrong  in  not 
accepting  the  depositions  in  evidence;  that  s.  91  of  the  Evidence  Aft  did  not 
apply ;  that  if  the  depositions  could  not  be  considered  as  the  depositions  of 
these  witnesses  by  reason  of  the  omission  of  the  Magistrate,  then  it  followed 
that  there  was  no  written  record  of  what  the  witnesses  actually  said,  and  parol 
evidence  was  therefore  receivable.  (3)  That  the  statement  of  the  mooktear  should 
not  have  been  received  by  the  Judge. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. 

The  Court  (O'Kinbaly  and  Agniw,  JJ.)  passed  the  following  order : — 

In  this  case  the  prisoner  has  been  convicted  of  causing  grievous  hurt,  and 
sentenced  to  three  years'  rigorous  imprisonment  and  a  fine  of  Rs.  200.  On 
his  trial  before  the  Sessions  Judge  of  Patna,  whilst  certain  of  the  witnesses  were 


i386. 


Adyan  Sing 

Empress, 
13  QaU  121. 
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1886.        under  cross-examination,  their  depositions  before  the  committing  oflScer  were 
•  tendered  in  evidence  in  order  to  contradict  what  they  were  then  saying. 

No  objection  was  taken  to  the  reception  in  evidence  of  these  depositions 
OuEEN-      ^y  ^^^  Crown ;  but  the  Sessions  Judge,  because  a  mooktear  in  Court,  who  is 
g         '      said  to  have  conducted  the  case  in  the  lower  Court  on  behalf  of  the  accnsed, 
MPREss,     jjjg^^g  ^  general  statement  that  the  committing  ofl&cer  was  not  in  the  habit  of 
13  Cai.  121.  -  jgg^^jjjjg  Qygf  depositions  to  the  witnesses,  himself  raised  the  objection,  and  re- 
fused to  receive  the  evidence  tendered  on  behalf  of  the  prisoner.    We  think 
that  he  was  wrong  in  doing  so.    There  was  no  ground  on  which  he  could  re- 
fuse the  depositions.     Further,  we  think  that,  if  he  had  refused  them  rightly, 
the  prisoner  should  not  have  been  debarred  from  calling  the  Assistant  Magis- 
trate for  examination. 

We  set  aside  the  conviction  and  sentence,  and  direct  that  the  prisoner  be 
re-tried. 

Let  the  depositions,  if  tendered  in  evidence,  be  received. 

T.  A.  P.  Conviction  set  aside. 


CRIMINAL  REVISION. 

Before  Mr,  Justice  Prinsep  and  Mr,  Justice  Grant, 

1886.  GOLUCK  CHANDRA  PAL  and  others  (Petitioners)  v,  KALI 

Afnilso.  CHARAN  DE  (Opposite  Party).i 


13  Cal.  175,    Criminal  Procedure  Code^  s,  14$ — Penal  Code^  s,  iSS-^Disobedience  to  order  of 
public  servant — Inquiry  as  to  possession — Parties  to  inquiry. 

In  May  1883  the  District  Magistrate  of  Tipperah  held  an  inquiry  as  to  the  possessioo 
of  certain  lands  claimed  by  A  and  B,  and  having  found  on  the  evidence  taken  by  him  that 
A  was  in  possession,  he  passed  an  order  on  the  21st  of  May  1883,  declaring  that  A  was 
entitled  to  hold  possession  of  the  disputed  land  until  evicted  in  due  course  of  law,  and 
forbidding  B  and  all  others  to  disturb  A's  possession  until  such  disturbance  should  be 
effected  in  due  course  of  law.  Previously  to  November  1885,  B  sold  an  eight-anna  share 
of  his  interest  in  the  disputed  land  to  C,  who  at  the  time  of  his  purchase  had  notice  of  the 
order  of  the  21st  of  May  1883.  In  November  1885,  B  and  others  went  to  the  disputed 
lands,  and  attempted  to  turn  A  out  of  possession  by  force,  and  to  compel  the  tenants  of 
the  lands  to  pay  rent  and  give  kabuliats  to  B  and  C.  At  the  time  that  B  and  his  com- 
panions went  to  the  disputed  land,  the  latter  were  aware  of  the  order  of  the  2ist  of  May 
1883,  though  none  of  them  was  a  party  to  the  inquiry  then  made  by  the  District  Magis- 
trate. In  December  1885,  they  were  all  tried,  and  found  guilty  of  disobedience  to  an  order 
duly  promulgated  by  a  public  servant.    Held  that  the  conviction  was  right. 

Semble,  that  a  reference  by  a  Magistrate  to  a  police-report  which  clearly  sets  out  the 
probability  of  a  breach  of  the  peace  is  a  sufHcient  statement  of  the  reasons  for  the  Magis- 
trate's being  satisfied  of  the  existence  of  a  dispute  likely  to  cause  a  breach  of  the  peace, 
within  the  meaning  of  s.  145  of  the  Code  of  Criminal  Procedure. 

In  this  case  one  of  the  accused,  Bakshi  Shonar,  was  tried  and  convicted 
under  s.  15  of  the  Penal  Code  for  harbouring  persons  hired  for  an  unlawful 
assembly,  while  the  others  were  tried  and  convicted  for  disobedience  to  an  order 
duly  promulgated  by  a  public  seh^ant  under  s.  188  of  the  Penal  Code.  The 
facts  of  the  case  are  as  follows : — 

Early  in  1883,  a  dispute  arose  between  Kutubudin,  one  of  the  accused, 
and  rival  zemindars  named  Nag,  as  to  the  ownership  of  a  certain  piece  of  land 

*  Criminal  Revision,  No.  72  of  1886,  against  the  order  passed  by  Baboo  Sarat  Chandra 
Doss,  Deputy  Magistrate  of  Tipperah,  dated  the  22nd  of  December  1885. 
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of  which  both  parties  claimed  to  be  in  possession.     In  May  1883,  the  District        1886. 

Magistrate,  Mr.  Hopkins,  in  consequence  of  certain  reports  which  he  had  re- ^— ■ 

ceived  from  the  police,  held  a  proceeding  under  s.  145  of  the  Code  of  Criminal      Goluck 
Procedure,  and,  having  come  to  the  conclusion  on  the  evidence  that  the  Nag     Chandra 
zemindars  were  in  possession  of  the  disputed  lands,  he  recorded  an  order  de-         Pal 
daring  that  the  Nag  zemindars  "  are  entitled  to  retain  possession  of  Jowar  v. 

Nilakhi,"  the  disputed  land,  "  until  evicted  in  due  course  of  law,  and  all  parties,  kali  Charan 
Kutubudin  and  all  others,  are  forbidden  to  disturb  such  possession  until  such         pg^ 
disturbance  is  effected  in  due  course  of  law.*'      This  order  was  passed  on  the    ,^  q^^  ,y^, 
2 1  St  of  May  1 883.   Kutubudin  applied  to  the  Sessions  Judge  to  cancel  the  order 
of  the  District  Magistrate,  but  the  application  was  rejected. 

Some  time  before  November  1885,  Kutubudin  sold  a  moiety  of  the  dispu- 
ted land  to  one  Abdul  Baree,  who  purchased  with  full  knowledge  of  the  order 
of  the  3ist  of  May  1883,  and  on  the  21st  of  November  1885,  one  Kali  Charan 
De,  the  tahsildar  of  the  Nag  zemindars,  complained  to  the  District  Magistrate 
that  Kutubudin  and  the  other  accused  had  gone  in  a  body  to  Nilakhi  armed 
with  latites  and  spears,  and  had  by  force  extorted  money  from  the  ryots  of  that 
place,  and  forced  them  to  sign  kabuliats  in  favour  of  Kutubudin  and  Abdul 
Baree.  The  District  Magistrate  made  over  the  case  to  the  Deputy  Magistrate, 
who  found  that  all  the  accused,  with  the  exception  of  Bukshi  Shonar,  had,  with 
full  knowledge  of  the  order  of  the  21st  of  May  1883,  gone  to  Nilakhi  for  the 
purpose  of  supporting  the  claims  of  Kutubudin  and  Abdul  Baree ;  he  found  the 
charge  made  by  the  tahsildar  proved  as  against  all  but  Bukshi  Shonar,  whom 
he  found  guilty  of  harbouring  the  others,  knowing  that  they  had  been  employed 
to  become  members  of  an  unlawful  assembly,  and  he  sentenced  them,  some  to 
imprisonment,  and  some  to  pay  a  fine.  These  findings  and  sentences  were 
upheld  by  the  District  Magistrate  on  the  7th  of  January  1886.  Thereupon  the 
accused  applied  to  the  High  Court  under  the  provisions  of  s.  439  of  the  Code 
of  Criminal  Procedure,  and  obtained  a  rule  calling  upon  the  other  side  to  show  ' 
cause  why  the  convictions  should  not  be  set  aside. 

Mr.  Evans  for  the  petitioners  argued  (i)  that  the  order  of  the  21st  of  May 
1883  was  not  directed  to  any  of  the  accused ;  and  (2)  that  order  was  not  a  legal 
one,  and  the  accused  were  not  bound  by  it.  He  referred  to  Chunder  Madhuh 
Ghose  V.  Juggut  Chunder  Sen^  and  Kunund  Narain  Bhoofs  case.^ 

Mr.  Gasper  and  Baboo  Amhica  Charan  Bose  for  the  opposite  party. 

The  judgment  of  the  Court  (Prinsep  and  Grant,  JJ.)  was  as  follows : — 

This  is  an  application  made  on  behalf  of  twenty-four  persons,  one  of 
whom,  Bukshi  Shonar,  has  been  convicted  under  s.  157  of  the  Indian  Penal 
Code,  and  the  others  under  s.  188.  As  regards  Bukshi  Shonar,  it  is  sufficient 
to  state  that  there  is  evidence  which  has  been  believed  by  the  Deputy  Magis- 
trate and  by  the  District  Magistrate  in  appeal,  which  is  sufficient  for  his  con- 
viction. There  are  no  grounds  for  interfering  as  a  Court  of  Revision  in  respect 
of  this  person. 

It  appears  that  in  1883  an  order  was  passed  by  the  Magistrate  under  s.  145 
of  the  Code  of  Criminal  Procedure  in  a  dispute  between  certain  members  of 
the  Nag  family  and  Kutubudin,  in  which  it  was  decided  that  the  former  was 
in  possession  of  certain  lands,  and  it  was  declared  that  they  were  entitled  to 
retain  possession  thereof  until  evicted  in  due  course  of  law,  all  disturbance  of 
such  possession  until  such  eviction  being  forbidden. 

»  4  C.  L.  R.  483.  '  I.  L.  R.,  4  Cal.  650. 

L  L.  R.I  Cal.  88. 


Digitized  by 


Google 


698  INDIAN  LA  W  REPORTS. 

1886.  The  petitioners  are  in  the  service  of  Kutubudin  and  oAe  who  has  por- 

chased  a  small  share  of  his  properly  which  adjoins  the  land  in  dispute,  or 

LUCK      j^^^g  httxk  engaged  by  those  who  represent  these  persons  in  the  immediate 

Chandra     neighbourhood  of  this  land.     They  have  now  been  convicted  under  s.  188  of 

Pal        tijg  Indian  Penal  Code  of  having  disobeyed  an  order  passed  in  1883  under  s. 

'"'  145  of  the  Code  of  Criminal  Procedure,  knowing  that  by  this  order  they  were 

Kali  Charan  directed  to  abstain  from  interfering  with  the  possession  of  the  Nag  family. 

^*  The  first  objection  raised  is  that,  inasmuch  as  the  order  was  not  directed 

13  Ou.  175.    jQ  them,  they  have  not  been  properly  convicted  under  s.  188. 

The  order  in  question  was,  no  doubt,  passed  in  a  proceeding  to  which  none 
of  the  petitioners  were  parties,  but  it  was  a  general  order,  and  had  the  effect  of 
notifying  to  all  concerned  in  the  dispute  then  under  adjudication  that,  as  be- 
tween those  persons  and  the  Nags,  the  Nags  were  to  be  maintained  in  posses- 
sion. The  petitioners  are  either  servants  of  Kutubudin,  the  unsuccessful  party  in 
that  case,  or  the  purchasers  of  a  share  in  his  estate,  and  the  attempt  made  to  dis- 
turb the  possession  of  the  Nag  family  is  exactly  on  the  same  grounds  as  set  up  in 
that  case.  That  the  petitioners  were  aware  of  the  Magistrate's  order  is  clear, 
and  the  only  question,  therefore,  is  whether  they  can  properly  be  punished 
for  direct  disobedience  to  it.  That  order  not  only  forbade  all  disturbance 
with  the  possession  of  the  Nag  family,  but  referred  the  opposite  party  to  the 
Civil  Court  for  a  determination  of  the  Claim  to  possession  set  up  by  him.  It 
18  in  consequence  of  an  assertion  of  this  very  same  claim  that  the  present  pro- 
ceedings were  instituted.  The  facts  found  show  that  these  petitioners  at  the 
instance  of  Kutubudin  have  attempted  to  disturb  the  possession  of  the  Nags  In 
disobedience  of  the  Magistrate's  order,  and  they  are  therefore  liable  for  the  con- 
sequences as  much  as  Kutubudin.  We  are  accordingly  of  opinion  that  on  the 
facts  found  by  the  lower  Courts  the  petitioners  have  been  rightly  convicted. 

It  is  next  objected  that  the  order  in  question  was  not  a  legal  order,  and  that 
therefore  the  petitioners  were  not  bound  to  obey  it. 

It  appears  that,  instead  of  putting  on  the  record  of  this  trial  as  an  exhibit 
the  order  itself,  the  Magistrate  has  made  part  of  that  record  the  whole  of  the 
previous  record.  This,  we  remark,  was  a  most  unusual  and  unnecessary  pro- 
ceeding, since  the  only  portion  of  that  record  which  was  relevant  to  this  trial 
was  the  order  itself.  Mr.  Evans  accordingly  claimed  the  right  to  refer  to  all 
these  proceedings,  and  contends  that  there  is  nothing  to  show  that  the  Magis- 
trate recorded  a  proceeding  setting  out  the  grounds  upon  which  he  considered 
that  a  breach  of  the  peace  was  imminent,  such  as  would  authorize  his  interfer- 
ence between  the  parties ;  and  he  further  contends,  on  the  authority  of  certain 
cases  decided  in  this  High  Court,  that  the  proceedings  are  bad  for  want  of  juris- 
diction, and  that  consequently  the  order  was  without  authority,  and  cannot  be 
enforced. 

The  cases  on  this  point  are,  we  observe,  contradictory,  and  if  it  really  arose, 
we  should  feel  bound  to  refer  the  matter  for  settlement  by  a  Full  Bench  ;  but  00 
examination  of  the  record  we  find  no  valid  ground  for  this  objection.  The  Ma- 
gistrate refers  to  a  police-report  which  clearly  sets  out  the  probability  of  a  breach 
of  the  peace,  and  we  must  regard  that  report  as  forming  part  of,  and  incorpo- 
rated with,  the  Magistrate's  proceeding. 

We  accordingly  see  no  sujQ5cient  grounds  for  interfering  as  a  Court  of  Re- 
vision. 

The  rule  is  discharged. 

Rule  discharged, 
RO'K. 
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CRIMINAL  REVISION. 

Before  Mr,  Justice  O'Kinealy  and  Mr,  Justice  Agnew. 

ANUND  MOYI DABIA  (Petitioner)  v,  SHURNOMOYI  (Opposite  Party)  1        '^• 

Juirt  28. 

Criminal  Procedure  Code,  s,  14$ — ^ulkur  right — Tangible  immoveable  property ^ ^ 

— Dispute  regarding  a  julkur,  13  Cal.  17^ 

A  dispute  concerning  a  julkur  right  is  not  a  dispute  concerning  "  tangible  irn* 
moveable  property"  within  the  meaning  of  s.  145  of  the  Code  of  Criminal  Procedure, 
and  cannot  be  inquired  into  by  a  Magistrate  under  the  provisions  of  that  section. 

In  this  case,  the  petitioner,  Rani  Anund  Moyi  Dabia,  and  the  Maharani 
Shurnomoyi,  each  claimed  to  be  in  possession  of  the  fishery  of  a  chora  or  aban- 
doned bed  of  the  river  Dhurla,  which  is  commonly  called  the  Dasherhat  chora. 
The  Maharani  based  her  claim  on  a  decree  which  she  had  obtained  against  the 
predecessors  of  the  petitioner  in  the  year  1867,  and  on  the  fact  that  in  1282  B.S. 
she  had  leased  the  fishing  to  her  jotedar.  Baboo  Lukhi  Kanto  Sirkar,  who  had 
all  along  remained  in  possession.  Rani  Anund  Moyi  Dabia  claimed  to  be  in 
possession  of  the  fishery  by  her  ijaradar,  Chandro  Canto  Manjhi.  The  Deputy 
Magistrate  of  Kurigram  held  a  proceeding  under  s.  145  of  the  Criminal  Pro- 
cedure Code,  and,  having  come  to  the  conclusion  on  the  evidence  that  the  Maha- 
rani Shurnomoyi  was  in  possession,  passed  the  following  order  on  the  loth  of 
March  1886  :— 

"  Under  these  circumstances'*  (referring  to  the  evidence  of  the  disputes 
between  the  parties),  '^  it  appearing  to  me  on  the  grounds  duly  recorded  that 
a  dispute,  likely  to  induce  a  breach  of  the  peace,  existed  between  Maharani 
Shurnomoyi,  zemindar  of  Pergunnah  Bahirbond,  and  Rani  Anund  Moyi,  ze- 
mindar of  Pergunnah  Pangah,  concerning  the  fishery  known  as  the  Dasherhat 
chora^  situate  within  the  local  limits  of  my  jurisdiction,  all  the  said  parties  were 
called  upon  to  give  in  a  written  statement  of  their  respective  claims  as  to  the 
fact  of  actual  possession  of  the  said  fishery,  and  being  satisfied  by  due  inquiry 
had  thereupon,  without  reference  to  the  merits  of  the  claim  of  either  of  the  said 
parties  to  the  legal  right  of  possession,  that  the  claim  of  actual  possession  by 
the  said  Maharani  Shurnomoyi  from  Kowalipara  Gh^t  down  to  the  river  Dhurla 
as  marked  in  the  plan  is  true,  I  do  decide  and  declare  that  she  is  in  possession 
of  the  said  fishery  from  G.  to  H.  marked  in  the  plan,  and  entitled  to  retain  such 
possession  until  ousted  by  due  course  of  law,  and  do  strictly  forbid  any  disturb- 
ance of  her  possession  in  the  meantime/* 

Rani  Anund  Moyi  Dabia  presented  a  petition  to  the  High  Court  under  s. 
439  of  the  Criminal  Procedure  Code,  to  set  aside  the  order  of  the  Deputy  Ma- 
gistrate. 

Mr.  Evans  (Baboo  Grija  Sunkur  Mozoomdar  with  him)  for  the  petitioner 
contended  that  the  subject  of  dispute  being  merely  the  right  to  a  fisheiy,  and 
not  the  right  to  possession  of  tangible  immoveable  property,  the  Deputy  Ma- 
gistrate had  no  jurisdiction  to  pass  any  order  under  s.  145  of  the  Code  of  Cri- 
minal Procedure.  He  referred  to  Promotha  Bhusana  Deb  Roy  v.  Doorga 
Churn  Bhuttacharjee^  and  to  Krishna  Dhone  Dutt  v.  Troilokia  Nath  Biswas,^ 

Baboo  Srinath  Das  for  the  opposite  party. 

>  Criminal  Revision,  Na  220  of  1886,  against  the  order  passed  by  T,  J,  Mendes,  Esq., 
Deputy  Magistrate  of  Kurigram,  dated  the  loth  of  March  1886. 
M.  L.  R.,  II  Cal.  413. 
3 1.  L.  R.,  12  Cal.  539. 
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1886.  The  judgment  of  the  Court  (O'Kinkaly  and  Agnkw,  JJ.)  was  delivered 

by 

•Dabia  O'Kinealy,  J. — We  are  of  opinion  that  this  rule  should  be  made  absolute. 

'  ^.  The  only  point  that  we  have  to  decide  is  whether  the  Deputy  Magistrate, 

Shurnomoyi,  ^°  dealing  with  the  case,  dealt  with  it  merely  as  a  case  of  dispute  regarding  « 
13  Cal.  170. '  j^^^^""  right,  or  a  case  of  dispute  for  possession  of  land  covered  with  water.  K 
it  were  a  case  of  possession  of  land  covered  by  water,  and  the  right  to  fish  was 
the  ordinary  right  of  a  person  who  owned  the  land,  clearly  the  Magistrate  woald 
have  jurisdiction.  On  the  other  hand,  if  what  he  has  decided  was  merely  the 
right  to  fish  and  nothing  more,  the  cases  in  this  Court  go  to  show  that  the  Ma- 
gistrate could  not  decide  the  case.  Therefore,  as  I  have  already  said,  what 
we  have  to  decide  is,  whether  the  Magistrate  tried  this  as  a  case  for  possession 
of  land  covered  with  water,  or  simply  as  a  dispute  about  the  right  to  fish. 

The  Magistrate  says :  ''  I  do  decide  and  declare  that  she  is  in  possession 
of  the  said  fishery  from  G.  to  H."  ♦  *  *  ♦  j  and  there  is  nothing  to  show 
that  the  Magistrate  tried  this  case  as  for  possession  of  land  covered  with  water. 

That  being  so,  we  must  set  aside  the  order  of  the  Deputy  Magistrate. 

Order  set  aside, 
P.  O'K. 


CRIMINAL  REVISION. 

Be/ore  Mr,  Jmtice  Mitter  and  Mr.  Justice  Grant, 

1886.        POONIT  SINGH  (Petitioner)  v,  MADHO  BHOT  and  another  (Opposite 
Jvly  22.  Parties).^ 


13  Cal.  270.  Penal  Codst  s,  182 — False  information  to  a  public  servant,  Charge  of^—Criminal 
Procedure  Code,  s.  ig$ — Sanction  to  prosecution — Separate  convictions  for  one 
statement,  Illegality  of. 

An  information  was  given  to  a  police-officer,  in  the  course  of  which  two  persons  were 
named  in  whose  houses  stolen  property  belonging  to  a  certain  individual  would  be  dis- 
covered :  on  complaint  the  information  was  found  to  be  false,  and  the  accused  was  con- 
victed and  punished  for  two  offences  under  s.  182  as  affecting  two  different  persons.  Held 
that,  although  the  information  related  to  two  different  persons,  the  accused  could  be  charged 
with  having  made  only  one  false  statement,  and  punished  for  one  offence  under  s.  182. 

S.  195  of  the  Criminal  Procedure  Code  clearly  shows  that  a  complaint  directly  made 
by  a  public  servant  mentioned  therein  is  quite  as  sufficient  as  his  sanction. 

Empress  of  India  v.  Radha  Kishan^  dissented  from. 

This  was  an  application  for  revision  under  s.  435  of  the  Criminal  Proce- 
dure Code.  The  petitioner,  Poonit  Singh,  was  a  resident  of  Bhutowli  in  Arrab, 
of  which  village  Anandi  Doss  was  a  part-proprietor.  A  theft  was  reported  to 
have  taken  place  in  the  house  of  Anandi  Doss,  and  a  police-inquiry  was  pend- 
ing. On  the  3rd  of  April,  Poonit  Singh  appeared  before  the  District  Superin- 
tendent, and  asked  that  the  houses  of  certain  zemindars  and  mahajans  of  Arrah 
be  searched,  as  he  had  overheard  '^  four  bad  characters  of  his  village  (Bhutowli) 
say  in  the  cutchery  verandah  that  they  had  committed  the  theft  in  Anandi 
Doss's  house,  and  the  stolen  property  was  in  the  houses  of  Chunder  Koomar, 
Abdulla,  and  another."    In  consequence  of  this  information,  which  was  duly 

*  Criminal  Revision,  No.  282  of  1886,  against  the  order  passed  by  J.  R,  Hand,  Esq., 
Deputy  Magistrate  of  Arrah,  dated  the  23rd  of  June  1886. 
'^M.  L.  R.,  5  AH.  36. 
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recorded  at  the  thanna  the  same  day  by  the  Sub-Inspector,  the  police  searched 
the  houses  of  Chunder  Koomar  and  Abdulla.    No  property  was  found,  and  the  - 
original  case  was  reported  as  false. 

Upon  complaint  the  Deputy  Magistrate  convicted  Poonit  Singh  on  two 
distinct  charges  under  s.  182  of  the  Penal  Code,  one  in  the  matter  of  Chunder 
Koomar,  and  the  other  in  that  of  Abdulla,  and  sentenced  him  to  three  months' 
imprisonment  under  each  head. 

It  was  contended  on  behalf  of  the  petitioner  before  the  High  Court  (i) 
that  the  Deputy  Magistrate  had  no  jurisdiction  to  try  an  ofFence  under  s.  183 
upon  the  complaint  of  a  private  person  without  the  previous  sanction  of  the 
public  servant  concerned ;  and  (2)  that  the  Deputy  Magistrate  was  in  error  in 
awarding  two  distinct  punishments  for  one  and  the  same  offence. 

Mr.  R.  Mittra  and  Baboo  Bhagohati  Charan  Ghose  for  the  petitioner. 

The  judgment  of  the  Court  (Mitter  and  Grant,  JJ.)  was  as  follows : — 

Two  points  of  law  have  been  argued  before  us :  first,  that  the  Magistrate  was 
not  authorized  by  law  to  allow  this  prosecution  to  be  instituted  on  the  complaint 
of  a  private  individual.  In  support  of  this  contention  the  learned  Counsel  who 
appeared  for  the  petitioner  has  cited  a  ruling  of  the  Allahabad  High  Court — 
Empress  0/ India  v.  Radha  Kishan,^  With  due  deference  to  the  learned  Judge 
who  decided  that  case,  we  are  unable  to  take  the  view  which  has  been  taken 
in  it.  The  language  of  s.  195  clearly  shows  that  it  would  be  quite  sufficient  if 
either  the  sanction  of  the  public  servant  mentioned  therein  were  given,  or  a 
complaint  is  directly  made  by  him.  That  being  so,  we  are  unable  to  agree  in 
the  proposition  of  law  laid  down  in  the  case  cited  before  us.  This  point  there- 
fore fails,  but,  upon  the  second  point  which  has  been  taken  before  us,  we  think 
that  the  conviction  and  sentence  in  one  of  the  two  cases  are  bad.  The  ac- 
cused person  was  charged  with  having  given  a  false  information  to  a  public  ser- 
vant, and  in  that  information,  no  doubt,  he  mentioned  the  names  of  two  persons 
in  whose  houses  he,  the  accused,  was  informed  that  stolen  property  belonging 
to  Anandi  Doss  would  be  found,  but  the  statement  is  one,  and  therefore  he 
could  be  charged  only  with  having  made  one  false  statement.  He  was  there- 
fore erroneously  tried  for  two  distinct  offences  under  s.  182.  We  therefore  set 
aside  the  conviction  and  sentence  in  the  second  case,  viz,,  the  case  which  was 
initiated  on  the  complaint  of  Sheikh  Abdulla.  The  conviction  and  sentence 
passed  by  the  Magistrate  in  the  case  which  was  instituted  on  the  complaint  of 
Madho  Shot,  gomastah  of  Baboo  Chunder  Coomar,  will  stand. 


K.  C.  M. 


1886. 


POONIT 

Singh 

Madho 

Bhot, 

13  Cal.  270. 


Conviction  quashed  in  part. 


I.  L.  R.,  s  All.  36. 
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CRIMINAL  REVISION. 

Be/ore  Mr,  Justice  Prinstp  and  Mr.  Justice  Sever ky. 
1886.         Ik  the  matter  of  the  Petition  of  YACOOB.  YACOOB  v.  ADAMSON.i 

Aug*  4* 
_—  Presidency  Magistrate—^Summary  trial^-^onvicHon  in   nonappealable  case^ 

13  Cal.  272.      ^igh  Court  as  a  Court  of  Revision — Code  of  Criminal  Procedure^  ss*  jyo,  5^7. 

In  every  case  which  is  not  appealable  to  the  High  Court,  a  Presidency  Ma^strate 
should  state  his  reasons  for  convicting  the  prisoner,  so  that  the  High  Court  nnay  judge  as 
to  whether  there  were  sufficient  materials  before  the  Magistrate  to  support  the  conviction. 

In  a  case  where  the  accused  was  convicted  of  theft  and  sentenced  to  six  months'  ri- 
gorous imprisonment,  the  notes  of  the  evidence  taken  by  the  Magistrate  did  not  afford 
sufficient  materials  upon  which  the  prisoner  could  be  legally  convicted,  and  the  Magis- 
trate had  omitted  to  record  his  reasons  for  the  conviction  under  s.  370,  cl.  i  of  the  Code  of 
Criminal  Procedure. 

Neldf  by  the  High  Court  as  a  Court  of  Revision,  that  the  conviction  and  sentence 
must  be  set  aside,  notwithstanding  the  provisions  of  s.  537  of  the  Code  of  Criminal  Pro- 
cedure. 

In  this  case  the  accnsed  Sheikh  Yacoob  applied  to  the  High  Court  by  peti- 
tion, under  the  provisions  of  s.  439  of  the  Code  of  Criminal  Procedure,  praying 
thatafinding  and  sentence  passed  by  the  Presidency  Magistrate  in  a  case  wherein 
the  petitioner  was  charged  with  the  theft  of  certain  Government  Currency  Notes 
should  be  set  aside,  on  the  ground  that  there  was  no  evidence  on  the  record  to 
support  the  conviction.     The  Chief  Magistrate's  judgment  was  as  follows : — 

"  In  this  case  Captain  Adamson  missed  a  note  for  Rs.  icx)  and  some  Rs. 
10  notes  from  his  cabin,  to  which  apparently  accused  No.  i,  Yacoob,  had  ac- 
cess, and  in  fact  was  in  charge  of.  Nothing  was  heard  of  the  property  for  about 
a  fortnight,  when  a  Rs.  100  note  seems  to  have  been  changed  by  the  second 
accused  Rahim  Bux,  who  told  the  witness  Adels  that  he  got  the  note  from  ac- 
cused No.  I.  The  number  of  the  note  for  Rs.  100  has  not  been  satisfactorily 
traced,  and  that  being  so,  I  am  of  opinion  that  the  second  accused  must  be 
acquitted.  As  to  Yacoob  I  have  no  doubt  whatever  that  it  was  he  who  com- 
mitted the  theft,  and  the  order  is  that  he  do  undergo  six  months'  rigorous  im- 
prisonment." 

Mr.  JI,  E.  Mendies  for  the  petitioner. 

Mr.  W,  C.  Bonnerjee  for  the  Crown. 

The  judgment  of  the  Court  (Prinskp  and  Beverley,  JJ.)  was  as  follows  :— 

Captain  Adamson,  commander  of  the  Queen  of  Scots,  lost  some  currency 
notes  from  the  pocket  of  his  trousers,  which  were  in  his  cabin.  He  says  that 
he  fetched  the  petitioner  before  us,  who  was  the  steward  of  the  ship,  and  some 
others,  and  sent  for  the  police.  The  matter,  however,  proceeded  no  further 
at  that  time,  as  no  sufficient  evidence  was  obtained.  The  petitioner  then  left 
his  service,  but  a  fortnight  afterwards,  in  consequence  of  the  changing  of  some 
notes,  suspicion  fell  upon  him,  and  he  was  placed  with  another  man  before  the 
Presidency  Magistrate  on  trial  for  the  same  theft.  In  the  result  the  Presidency 
Magistrate  held  that  the  stolen  notes  had  not  been  satisfactorily  traced,  and  he 
consequently  acquitted  the  other  person.  But  with  regard  to  the  petitioner,  the 
steward,  the  Presidency  Magistrate  stated  that  he  had  "  no  doubt  whatever  that 
it  was  he  who  had  committed  the  theft,  and  the  order  is  that  he  do  undergo  six 

1  Criminal  Revision  Case,  No.  305  of  1886,  against  the  order  passed  by  Mr.  F,  % 
Marsden,  Chief  Presidency  Magistrate,  Calcutta,  dated  the  8th  July  1886. 
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months '  rigorous  imprisonment. ''  There  is  nothing  in  the  notes  oi  the  evi- 
dence taken  by  the  Magistrate  on  this  trial  on  which,  so  far  as  we  can  see,  the 
petitioner  could  have  been  legally  convicted,  or  which  carries  the  case  against 
him  one  step  further  than  when  it  was  first  investigated  by  the  police.  The 
order  passed  is  not  appealable,  but  the  matter  has  come  before  us  as  a  Court  of 
Revision  on  an  application  made  by  the  petitioner  who  is  under  sentence.  The 
Code  of  Criminal  Procedure  does  not  provide  for  the  manner  in  which  evidence 
should  be  recorded  by  a  Presidency  Magistrate  in  a  case  in  which  the  sentence 
or  order  is  not  appealable,  but  it  enacts  (s.  370)  that,  instead  of  recording  a  judg- 
ment in  the  manner  provided  for  other  Courts,  a  Presidency  Magistrate  shall 
record  certain  particulars,  amongst  which  cl.  i  declares  that  he  shall  record  a 
brief  statement  of  the  reasons  for  the  conviction.  In  the  case  before  us,  we  have 
no  evidence  at  all  on  which  the  petitioner  could  have  been  convicted,  and  the 
Magistrate,  in  convicting  him,  has  omitted  to  record  any  statement  of  the  rea- 
sons for  the  conviction.  Reference  may  be  made  to  s.  537,  which  declares 
that  no  finding,  sentence,  or  order  passed  by  a  Court  of  competent  jurisdiction 
shall  be  reversed  or  altered  on  revision  on  account  of  any  error,  omission,  or 
irregularity  in  the  judgment,  unless  such  error,  omission,  or  irregularity,  has 
occasioned  a  failure  of  justice.  In  the  present  case  it  is  impossible  to  say  what 
the  result  of  this  error,  omission,  or  irregularity  on  the  part  of  the  Presidency 
Magistrate  may  or  may  not  have  been.  As  the  case  now  stands  before  us, 
there  is  absolutely  no  evidence  against  the  petitioner,  and  there  is  no  state- 
ment of  any  valid  reasons  on  which  the  conviction  could  be  supported.  If  a 
conviction  such  as  this  were  to  be  maintained,  the  powers  of  this  Court  as  a 
Court  of  Revision  could  never  be  exercised.  We  cannot  suppose  that  this  was 
intended  by  the  Legislature.  The  case  of  Empress  v.  Panjah  Singh\  was  a 
case  analogous  to  that  now  before  us,  the  matter  under  revision  there  .being  an 
order  passed  on  a  summary  trial  in  which  the  Magistrate  had  failed  to  comply 
with  cl.  A,  s.  263,  which  required  him  to  "  record  a  brief  statement  of  the  rea- 
sons of  the  conviction. " 

In  that  case  it  was  held  that  the  Magistrate  should  state  those  reasons  in 
such  a  manner  that  this  Court  on  revision  may  judge  whether  there  were  suffi- 
cient materials  before  him  to  support  the  conviction.  Following  that  case,  we 
are  of  opinion  that  the  conviction  and  sentence  must  be  set  aside. 

P.  O'K.  Conviction  set  aside. 


1886. 


CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Prinsep  and  Mr,  Justice  Beverley, 

In  the  matter  of  DURGA  CHARAN  DAS  v,  SASHI  BHUSAN 

GUHO  AND  OTHERS.2 

Criminal  Procedure  Code,  s.  isj—Publicwa^ — Nuisance-^Removal  cf  obstruction  ' 
— ^ury-^Majortty  of  jury. 

When  a  minority  of  a  jury  appointed  under  the  provisions  of  s.  133  of  the  Criminal 
Procedure  Code  do  not  a6t,  the  Magistrate  cannot  proceed  under  that  section  upon  a  re- 
port submitted  by  the  majority. 

This  was  a  reference  by  the  Sessions  Judge  of  Backergunge,  the  terms 
of  which  were  as  follows : — 

>  I.  L.  R,  6  Cal.  S79- 

*  Criminal  Reference,  No.  150  of  1886,  made  by  J,  F,  Bradbury,  Esq,,  Sessions  Judge 
of  Backergmtge,  dated  the  23rd  of  July  1886. 


Yacoob 

V, 

Ada¥son, 
13  Cal.  272. 


1886. 
Aug.  J. 


13  Cal.  275. 
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DURGA 

Charan 
Das 

V* 

Sash  I 
Bhusan 

GUHO, 

13  Cal.  375. 


"  I  have  the  honor  to  submit  herewith  the  record  of  the  proceedings  of  the 
Magistrate  of  the  District  under  Ch.  X.,  Criminal  Procedure  Code,  on  the  peti- 
tion of  Durga  Charan  Das  against  Sashi  Bhusan  Guho  and  others,  and  to  recom- 
mend that,  for  the  reasons  subjoined,  the  final  order  of  the  Magistrate  be  set 
aside,  and  he  be  directed  to  proceed  afresh  ab  initio  according  to  law. 

"  It  appears  that  on  the  30th  October  1885,  Durga  Charan  Das  of  Ronshi, 
a  neighbour  of  the  applicant  for  revision,  presented  a  petition  to  the  Magistrate, 
to  the  effect  that  the  applicant  for  revision  and  nine  others  had  closed  a  public 
path  by  means  of  a  thorny  hedge  and  plantain-trees  planted  across  the  same. 

"  On  the  petition  is  endorsed  the  examination  of  the  petitioner  by  the  Ma- 
gistrate :  'The defendants  have  bunded  my  road  inSoshipore,  south  of  my  *  ban ' ; 
they  have  cut  it,  and  planted  on  it  suparis  and  plantains,  and  a  new  fence, 
and  pulled  down  a  'char'  that  was  there.  It  is  a  frequented  path  leading  to 
the  Government  road.'  The  petitioner  was  required  to  adduce  evidence  in 
seven  days.  On  the  9th  November  two  witnesses  were  examined,  and  the  same 
day  the  Magistrate  ordered — 'Notice  to  defendants  under  s.  133  to  clear  the 
road,  or  show  cause  on  the  18th.'  On  the  i8th  November,  the  applicant  for 
revision,  Sashi  Bhusan  Guho,  entered  appearance,  and  showed  cause  by  a  coun- 
ter-petition. The  notice  under  s.  133  of  the  Criminal  Procedure  Code  seems 
to  have  been  directed  to  the  applicant  for  revision  alone,  and  required  him  to 
remove  the  hedge  or  fence  and  other  obstructions,  and  to  restore  the  path  or 
road  to  its  former  condition  before  the  i8th  November,  or  show  cause  against 
Durga  Charan  Das's  petition  on  that  day,  but  neither  it  nor  the  petition  refers 
expressly  to  the  'char'  or  bamboo  bridge  over  the  trench  or  ditch  which  sever- 
ed the  path  in  two.  The  counter-petition  of  the  applicant  for  revision  denied 
that  he  had  obstructed  any  public  path  or  road,  affirmed  the  falsity  of  the  peti- 
tioner Durga  Charan  Das's  allegations,  and  moved  the  Magistrate  to  appoint 
a  jury  to  pronounce  whether  the  order  directed  to  him  was  reasonable  and  pro- 
per. The  defence  of  the  applicant  for  revision  appears  to  have  been  through- 
out that  what  the  petitioner  termed  a  permanent  public  path  or  road  \Fas  in 
reality  a  temporary  private  path  or  foot-way  over  the  applicant's  own  land. 
The  Magistrate  thereupon  appointed  a  jury,  consisting  of  the  Sub-Registrar 
of  Backergunge  foreman,  Rajmohon  Chackrabarti  and  Ramcoomar  Pal  nomi- 
nated by  the  Magistrate,  and  Bishumbhur  and  Mohima  Chunder  Ghatak  nomi- 
nated by  the  applicant  for  revision,  and  instructed  them  to  submit  their  award 
by  the  28th  November. 

"  The  time  for  the  submission  of  the  award  was  extended  by  successive 
orders  of  the  28th  November,  the  loth  December,  the  21st  December,  the  4th 
January,  the  i8th  January,  the  22nd  February, the  27th  February,  the  8th  March, 
the  15th  March,  the  loth  and  29th  April,  but  to  no  purpose.  No  award  could 
be  secured,  and  on  the  nth  May  the  Magistrate  called  on  the  parties  to  move 
for  a  fresh  jury.  Eventually,  on  the  20th  May,  the  Magistrate  appointed  a  fresh 
jury  consisting  of  the  Sub-Inspector  of  the  Backergunge  police-station  foreman, 
Mani  Chunder  Ganguli  and  Raj  Kumar  De  nominated  by  the  Magistrate,  and 
Jagat  Chunder  Dass  and  Kali  Nath  Dutto  nominated  by  the  applicant  for  revi- 
sion. The  2nd  June  was  appointed  for  the  submission  of  their  award,  and  an 
extension  to  the  nth  June  was  accorded  on  the  2nd. 

"  On  the  nth  or  the  following  day  was  received  a  document  bearing  the 
signatures  of  the  Sub-Inspector  of  the  Backergunge  police-station,  Prasunna 
Mukherjee,  Mani  Chunder  Ganguli,  and  Raj  Kumar  De.  It  states  that  the 
jurymen  nominated  by  the  applicant  for  revision  had  taken  no  part  in  the  award; 
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that  Jagat  Dass  had  not  assisted  at  any  deliberation  of  the  jury;  and  that  Kali 
Nath  Dutto  had  at  first  attended,  but  subsequently  absented  himself.  The  nomi- 
nees of  the  applicant  for  revision  have  therefore  submitted  no  award  at  all. 

"  The  other  three  jurymen  reported  that  there  was  a  path  used  by  the  public 
along  the  line  indicated  by  the  petitioner  over  the  property  of  the  applicant  for 
revision,  that  the  bridge  over  the  trench  separating  what  had  been  Shumbhu 
Mushrif 's  homestead,  but  was  at  the  date  of  the  report  a  plantation  of  the  peti- 
tioner's, and  the  homestead  of  the  applicant  for  revision,  was  a  great  conveni- 
ence, and  that  its  existence  prejudiced  nobody.  The  Magistrate  on  the  12th 
June  accepted  the  report  as  the  award  of  the  majority  of  the  jury,  and  held  that 
the  *  char  *  was  a  public  way,  the  bank  of  the  ditch  across  which  it  was  thrown 
being  used  in  common  by  inhabitants  of  the  village  who  crossed  by  the  '  char.' 
*  The  rest  of  the  alleged  path  is  a  mere  private  matter  of  complainanfs,  I  there- 
fore order,'  he  added,  *  that  defendant  shall,  within  ten  days,  replace  the  *  char^* 
and  1  make  no  further  order.  This  order  is  under  s.  139.  Issue  notice  under 
s.  140/  Accordingly  the  applicant  for  revision  was  notified  of  the  order,  and 
instructed  to  reconstruct  the  bridge  over  the  trench  in  ten  days.  The  notice 
bore  date  the  i6th  June,  and  against  it  the  applicant  for  revision  now  moves.* 
The  notice  expresses  that  the  order  of  the  14th  November  had  directed  the 
reconstruction  of  the  bridge.  In  fact,  that  order  does  not  allude  to  the  bridge, 
but  merely  instructs  the  applicant  for  revision  to  remove  all  obstructions  to  the 
use  of  the  path  or  road,  and  restore  it  to  its  pristine  condition.  Again,  the  final 
notice  requires  merely  the  replacement  of  the  bridge,  and  not  the  re-opening  of 
the  obstructed  path  leading  to  the  bridge. 

**  Of  what  use  is  the  bridge  if  blocked  completely  at  one  end  ^  The  ap- 
plicant for  revision  blocked  the  path  leading  to  the  bridge,  and,  the  bridge 
being  thereby  rendered  useless,  dismantled  it.  Now  he  has  been  enjoined  to 
replace  the  bridge,  but '  the  rest  of  the  alleged  path  is  a  mere  private  matter  of 
complainant's.'  The  Magistrate  talks  of  the  '  alleged  path,'  but  I  take  it  that 
there  was  a  path  which  the  applicant  for  revision  has  closed.  Else  there  would 
have  been  no  bridge.  I  do  not,  however,  understand  the  remainder  of  the  pas- 
sage last  quoted.  *  The  rest  of  the  alleged  path,'  says  the  Magistrate,  '  is  a 
mere  private  matter  of  complainant's.'  What  is  *  the  rest  of  the  alleged 
path'.^  The  whole  of  the  path  or  road  save  the  few  cubits  spanned  by  the 
bridge  1  And  what  is  the  meaning  of  the  phrase  *  a  mere  private  matter  of 
complainant's '  ?  Does  it  denote  the  Magistrate's  conviction  that,  as  regards 
the  rest  of  the  path  claimed,  the  petitioner  Durga  Charan  Das  may  have  an 
easement  or  right  of  way,  but  there  is  no  public  right  of  way  ?  It  seems  sus- 
ceptible of  no  other  meaning,  and  yet  the  signification  I  have  attached  to  it 
stuhifies  the  final  order  which  is  limited  to  the  reconstruction  of  the  bridge. 
As  I  have  already  remarked,  what  is  the  use  of  a  bridge  blocked  completely  at 
one  end  ?  Yet  the  Magistrate  has  not  enjoined  the  removal  of  the  block  or 
obstruction,  to  wit,  the  fence  or  hedge.  The  applicant  for  revision  has  been 
required  merely  to  reconstruct  the  bridge  on  its  original  site,  and  make  it '  pur- 
babot,'  or  as  it  was  before. 

"Before  proceedings  under  s.  133  of  the  Criminal  Procedure  Code  can 
be  legally  instituted,  it  is  the  Magistrate's  duty  to  find  upon  evidence  that  the 
path  or  road  in  question  is  or  may  be  lawfully  used  by  the  public.  It  must  be 
a  way  to  which  the  public  are  entided  as  of  right,  not  a  way  over  a  piece  of 
waste  land,  the  use  of  which  has  been  suffered  by  the  owner  or  tenant  of  the 
land.  A  permissive  way  may  be  obstructed  at  pleasure  by  the  owner  or  tenant 
of  the  land  over  which  it  runs.  In  this  instance  the  Magistrate  did  not  find  that 
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the  way  was  public  before  appointing  the  jury.  The  pubh'city  of  the  way  was 
•  not  a  question  for  the  jury  ;  and,  moreover,  the  Magistrate  is  clearly  of  opinion 
that  a  part  at  least  of  the  subject  of  the  dispute  does  not  concern  the  public. 
Ergo  the  appointment  of  a  jury  was  irregular.  In  the  matter  of  the  Petition  of 
Chunder  Nath  Sen"^  and  confer  Basaruddin  Buiah  v.  Bahara  Ali^  and  Askar 
Mea  V.  Sabdar  Mea^  and  Lai  Miah  v.  Nazir  Khalashi,^ 

**  Again,  it  cannot  be  said  that  the  verdict  of  three  jurymen  out  of  five,  two 
of  whom  did  not  express  any  opinion,  and  one  of  whom  abstained  altogether 
from  the  enquiry,  is  the  verdict  or  award  of  the  majority  of  the  jury.  One  of 
the  jury  having  declined  to  act,  the  only  course  legitimately  open  to  the  Ma- 
gistrate was  to  appoint  a  fresh  yox'^^-Uma  Churn  Mundles,Joshein  Sheikh^ — 
or  proceed  under  s:  141  of  the  Criminal  Procedure  Code. 

"  Finally,  there  is  the  order  absolute,  which  does  not  consist  with  the  ori- 
ginal notice  under  s.  133  of  the  Criminal  Procedure  Code,  and  which,  as  it 
stands,  cannot  be  other  than  infructuous.  A  literal  compliance  therewith  will 
leave  the  path  or  road  obstructed  as  before,  and  nothing  but  literal  compli- 
ance therewith  can  be  enforced  under  ^.  188  of  the  Indian  Penal  Code.  I 
think  the  whole  proceedings  should  be  set  aside,  and  the  Magistrate  directed 
to  proceed  afresh  according  to  law." 

No  one  appeared  on  the  reference. 

The  judgment  of  the  High  Court  (Prinsep  and  Beverley,  JJ.)  was  as 
follows : — 

The  majority  of  the  jury  contemplated  by  s.  139  of  the  Code  of  Crimi- 
nal Procedure  is,  in  our  opinion,  a  majority  of  the  jurors  appointed,  arrived 
at  after  due  deliberation  amongst  themselves.  In  the  present  case  the  ma- 
jority consists  of  the  only  jurors  who  took  the  trouble  to  attend  the  meetings 
held.  The  report  so  submitted  cannot,  therefore,  be  regarded  as  a  finding  of 
the  majority  of  the  jurors  under  s.  139  on  which  the  Magistrate  can  act.  But 
at  the  same  time  the  Magistrate  is  competent  to  act  under  s.  141,  and  pass 
such  orders  as  he  may  think  fit.  And  as  matters  now  stand,  we  think  that  we 
may  take  the  order  before  us  as  one  so  passed  on  the  further  materials  sup- 
plied by  the  parties. 

We  find  no  valid  objection  to  the  order  regarding  the  "  char  "  or  bam- 
boo bridge  over  the  ditch.  The  petitioner  has  been  found  to  have  removed 
it,  and  its  removal  is  an  obstruction  to  the  passage  hitherto  enjoyed.  We  ac- 
cordingly decline  to  interfere. 

P.  O'K. 

1  I.  L.  R.,  5  Cal.  87s  ;  6  C.  L.  R.  379.  =  j    l.  r^  „  Cal.  8. 

3  I.  L.  R.,  12  Cal.  137.  ^  1.  L.  R.,  12  Cal.  696. 

*  I.  L.  R.,  II  Cal.  84. 


Digitized  by 


Google 


CALCUTTA  SERIES,     VOL,  XIIL  707 

CRIMINAL  REVISION. 
Before  Mr.  Justice  Prtnsep  and  Mr,  Justice^  Beverley, 
In  the  matter  of  KALA.  CHAND  and  others  (Petitioners)  1886. 

V.  GUDADHUR  BISWAS  and  others  (Opposite  Parties).i  A^g,^ 

Compensation — Cattle  Trespass  Act,  iS'ji,  ss,  20,  22 — False  complaint,  ^       *  ^*^* 

A  complaint  was  made  against  certain  persons  under  s.  20  of  the  Cattle  Trespass 
Act  of  1871,  charging  them  with  having  illegally  seized  and  detained  the  complainant's 
cattle.  The  Assistant  Magistrate  who  heard  the  complaint  found  it  to  be  false,  and  he 
ordered  the  complainant  to  pay  Rs.  20  compensation  to  the  accused,  and  in  default  to 
suffer  simple  imprisonment  for  21  days.     On  application  to  the  High  Court, — 

Held  that  the  order  was  illegal,  and  must  be  set  aside. 

In  this  case  Kala  Chand  Sheikh  and  others  charged  Gudadhur  Biswas 
and  others,  under  the  provisions  of  s.  20  of  the  Cattle  Trespass  Act,  Act  I.  of 
1 87 1,  before  the  Assistant  Magistrate  of  Meherpore,  with  having  illegally 
seized  and  detained  their  cattle.  The  complaint  was  investigated  by  the  As- 
sistant Magistrate,  and  found  to  be  false.  He  acquitted  the  accused  under 
s.  245  of  the  Code  of  Criminal  Procedure.  He  directed  that  each  of  the 
complainants  should  pay  to  the  accused  Rs.  20,  and  in  default  of  paying  the 
fines  that  they  should  suffer  simple  imprisonment  for  21  days  (s.  250  of  the 
Code  of  Criminal  Procedure),  and  he  sanctioned  the  prosecution  of  the  com- 
plainants and  their  witnesses  for  instituting  a  false  case  and  for  perjury. 

The  District  and  Sessions  Judge  of  Nuddea  quashed  that  portion  of  the 
Magistrate's  order  granting  sanction  to  prosecute,  but  he  declined  to  interfere 
with  that  portion  of  the  order  which  awarded  compensation  to  the  accused. 
Kala  Chand  Sheikh  and  the  other  complainants  then  presented  a  petition  to 
the  High  Court,  praying  that  the  order  of  the  Assistant  Magistrate  awarding 
compensation  should  be  set  aside  as  illegal,  and  made  without  jurisdiction, 
on  the  ground,  amongst  others,  that  charging  a  person  falsely  with  illegally 
seizing  and  detaining  cattle  under  s.  20  of  the  Cattle  Trespass  Act  is  not  an 
offence. 

Baboo  Jusodah  Nund  Pramanik  and  Baboo  Doorga  Doss  Dutt  for  the 
petitioners. 

The  judgment  of  the  Court  (Prinskp  and  Beverley,  JJ.)  was  as  follows : — 

For  the  reasons  given  in  the  case  of  Piichiv,  Aukappa?  in  which  we  con- 
cur, the  award  of  compensation  under  s.  250  of  the  Criminal  Procedure  Code, 
ordered  by  the  Magistrate  to  be  paid  by  the  petitioner  in  consequence  of  his 
having  made  a  frivolous  and  vexatious  complaint  of  illegal  seizure  of  his  cat- 
tle, must  be  set  aside,  and  the  fine,  if  paid,  must  be  refunded. 

P.  O'K. 

*  Criminal  Revision  Case,  No.  313  of  1886,  against  the  order  passed  by  Mr.  J.  Craw- 
furd.  Sessions  Judge  of  Nuddea,  dated  the  5th  June  1886,  rejecting  the  order  of  Mr.  Hew- 
ling  Luson,  Assistant  Magistrate  of  Meherpore,  dated  the  9th  April  1886. 
^  I.  L.  R.,  9  Mad.  102. 
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CRIMINAL  REFERENCE. 
Be/ore  Mr.  Justice  Prtnsep  and  Mr.  Juslta  Ghose. 
ia86.  ABDUL  WAHAB  (Complainant)  v.  CHANDIA  (Accused).i 

'^"^'  ^'      Magistrate,  Jurisdiction  of— Powers  of  Second-class  Magistrates-^Reference  to 
la  CmL  305.  District  Magistrate — Committal  to  Court  of  Session — Criminal  Procedure 

Code,  5.  23g, 

An  Assistant  Magistrate  convicted  a  person  under  ss.  406  and  417  of  the  Penal  Code, 
and  referred  the  case  to  the  District  Magistrate  for  sentence  under  the  prorisions  of  s, 
349  of  the  Code  of  Criminal  Procedure.  The  District  Magistrate  was  of  opinion  that 
'  the  offence  was  one  properly  punishable  under  s.  420  of  the  Penal  Code,  and  one  which 
the  Assistant  Magistrate  had  no  jurisdiction  to  deal  with,  and  that  therefore  the  reference 
under  s.  349  was  ultra  vires  and  illegal.     On  a  reference  to  the  High  Court : 

Held  that  the  Assistant  Magistrate  was  not  wholly  without  jurisdiction,  as  he  was 
competent  to  commit  the  accused  to  the  Court  of  Session,  though  not  to  hold  a  trial, 
and  that  the  District  Magistrate  might,  if  he  thought  proper,  commit  the  accused  to  the 
Court  of  Session. 

This  was  a  reference  tothe  High  Court  by  the  District  Magistrate  of  Patna, 
under  the  provisions  of  s.  438  of  the  Code  of  Criminal  Procedure.  The  terms 
of  the  reference  are  as  follows  : — 

"  This  case  was  tried  by  the  Assistant  Magistrate  of  Behar,  who  found 
the  accused  person  guilty  of  offences  under  ss.  417  and  406  of  the  Penal  Code, 
and  forwarded  her  with  the  proceedings  in  the  case  to  the  District  Magistrate 
in  order  that  a  more  severe  punishment  might  be  imposed  than  the  A^ssistant 
Magistrate,  who  has  the  powers  of  a  Magistrate  of  the  second  class,  is  empower- 
ed to  inflict. 

"  The  charge  against  the  accused  is  that  she  disiionestly  induced  the  com- 
plainant Mussammat  Baharun  to  make  over  to  her  cash  and  ornaments  of  con- 
siderable value  by  pretending  that  she  could  get  a  charm  worked  upon  them 
which  would  have  the  effect  of  enabling  the  owner  to  rear  healthy  children. 
I  think  it  is  quite  clear  that,  if  the  accused  has  committed  any  offence,  it  is  an 
offence  punishable  under  s.  420  of  the  Penal  Code,  which  a  Second-class  Ma^ 
gistrate  is  not  competent  to  try,  the  delivery  of  the  property  being  of  the  very 
essence  of  the  offence,  and  that  the  Assistant  Magistrate  could  not  give  him- 
self jurisdiction  by  reducing  the  offence  to  one  of  ordinary  cheating  under  s. 
417  of  the  Penal  Code. 

"  S.  34c  of  the  Criminal  Procedure  Code  only  applies  to  cases  dealt  with 
by  a  Magistrate  *  having  jurisdiction,'  which  evidently  means  jurisdiction  to 
try  the  case,  and  as  the  Assistant  Magistrate  had  not  such  jurisdiction,  his  pro- 
ceedings, so  far  as  the  framing  of  the  charge  and  the  reference  made  under  s. 
349  of  the  Criminal  Procedure  Code  are  concerned,  were  ui/ra  vires  and 
illegal. 

"  Under  these  circumstances,  I  am  doubtful  whether  I  can  legally  deal 
with  the  case  either  by  myself,  trying  the  accused  for  an  offence  under  s.  420 
of  the  Penal  Code,  or  by  committing  her  for  trial  to  the  Court  of  Session,  in- 
asmuch  as,  according  to  my  view,  the  case  has  not  been  legally  brought  before 
me  for  disposal.  1  therefore  solicit  the  orders  of  the  Court,  and  would  recom- 
mend that  the  charge  framed  by  the  Assistant  Magistrate  and  the  final  order 
passed  by  him  be  set  aside,  and  that  he  be  directed  to  commit  the  accused 

*  Criminal  keference,  No.  149  of  1886,  made  by  C  C.  Quince,  Esq.,  Magistrate  of 
Patna,  dated  the  21st  of  July  1886. 
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perooB  for  trial  to  the  Court  of  Session,  the  offence  being  a  serious  one,  and  beings 
punishable  with  imprisonment  for  seven  years. 

"  Before  making  this  reference  I  gave  the  Assistant  Magistrate  the  oppor- 
tunity of  justifying  his  order,  but  he  states  that  he  has  no  remarks  or  explana- 
tion to  offer,  and  refers  to  the  order  itself  as  containing  the  grounds  on  which 
it  was  passed." 

No  one  appeared  on  the  reference. 

The  judgment  of  the  Court  (Prinsep  and  Gross,  J  J.)  was  as  follows  : — 

This  case  has  been  referred  to  the  District  Magistrate  under  s.  349  of  the 
Code  of  Criminal  Procedure  by  the  Assistant  Magistrate  who  exercises  powers 
of  the  second  class,  and  has  found  the  accused  guilty  under  ss.  406, 4 1 7  of  the 
Penal  Code,  the  sentence  which  he  can  pass  being  in  his  opinion  inadequate. 
The  District  Magistrate  is  of  opinion  that  the  offence  committed  is  under  s.  420 
of  the  Penal  Code,  which  is  an  offence  beyond  the  jurisdiction  of  the  Assistant 
Magistrate  to  try. 

S.  349  of  the  Code  (rf  Criminal  Procedure  empowers  the  District  Magis- 
trate to  pass  such  judgment,  sentence,  or  order  in  the  case  as  he  thinks  fit, 
and  as  is  ''  according  to  law."  Now,  although  the  Assistant  Magistrate  was 
not  competent  to  hold  a  trial  of  an  offence  under  s.  420  of  the  Penal  Code,  he 
was  competent  to  hold  an  inquiry,  and  commit  to  the  Court  of  Session,  so 
that  he  was  not  entirely  without  jurisdiction,  and  could  have  committed  the 
case  instead  of  referring  it  to  the  District  Magistrate.  The  District  Magistrate 
is,  moreover,  competent,  in  a  case  of  this  description,  to  pass  such  order  as 
he  thinks  fit,  and  as  is  according  to  law,  and  he  can  consequently,  if  he  thinks 
proper,  commit  the  accused  to  the  Court  of  Session.  We  may  refer  the  Dis*- 
trict  Magistrate  to  the  cases  of  In  the  matter  of  Chinnimarigadu  ^  and  Impera- 
irix  v.  Ahdulla? 

P.  O'K. 


1886. 


Abdul 
Wahab 

Chandia, 
13  Cal.  305. 


CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Prinsep  and  Mr,  Justice  Ghose, 
UMER  ALI  (Complainant)  v,  SAFER  ALI  and  another  (Accused).^ 

Criminal  Procedure  Code,  ss,  igi,  202,  203 — Complaint — Magistrate,  Power  of^-^ 
"  May  take  cognizance  of,**  Meaning  of. 
The  use  of  the  term  "may  take  cognizance  of  any  offence"  in  s.  191  of  the  Criminal 
Procedure  Code  does  not  make  it  optional  with  a  Magistrate  to  hear  a  complainant,  but 
refers  rather  to  the  action  of  the  Magistrate  in  taking  cognizance  of  an  offence  in  either  of 
the  specified  courses  in  which  the  facts  constituting  the  offence  may  be  brought  to  his 
notice.  He  is  bound  to  examine  the  complainant,  and  then  can  either  issue  summons  to 
the  accused,  or  order  an  enquiry  under  s.202,  or  dismiss  the  complaint  under  s.  203. 

The  material  portion  of  the  reference  to  the  High  Court  in  this  case  was  as 
follows : — 

"On the  2nd  June  the  complainant  presented  a  complaint  against  Safer 
Ali  and  another,  charging  them  with  offences  under  ss.  323  and  352  of  the  Penal 
Code  before  the  Joint-Magistrate  of  Chittagong,  Mr.  S.  J.  Douglas.    That  Ma- 


1  I.  L.  R.,  I  Mad.  289. 

'  I.  L.  R.,  4  Bom.  240. 

»  Criminal  Reference,  No.  154  of  j886,  made  by  F.  H.  Harding,  Esq.,  Sessions  Judge 
of  Chittagong,  dated  the  22nd  of  July  1886,  against  the  order  passed  by  S,  J,  Douglas, 
Esq^  Joint-Magistrate  of  Chittagong,  dated  the  2nd  of  June  1886. 


1886. 
Aug,  19, 

13  Cal.  334. 
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1886.  gistrate  recorded  an  order  to  the  following  effect :  *  I  decline  to  take  cogni- 
zance of  this  frivolous  matter.  Complainant  seems  to  have  freely  abased  the 
man  who  cuffed  him.'  Against  this  order  an  application  was  made  by  the  com- 
plainant before  the  late  Oflficiating  Sessions  Judge,  Mr.  R.  H.  Greaves,  who 


Umer  Ali 

Safer  Ali,  called  upon  the  Joint-Magistrate  to  inform  him  whether  complainant  had  been 
"3  Cal.  334.  examined  before  his  complaint  was  dismissed.  The  Joint-Magistrate  in  his 
reply  informed  him  that  the  complaint  had  not  been  dismissed  at  all,  but  that, 
under  s.  191  of  the  Criminal  Procedure  Code,  he  had  declined  to  take  cogni- 
zance of  the  offences  stated  in  the  complaint,  that  section  by  the  use  of  the  words 
*  may  take  cognizance  of  an  offence  upon  receiving  a  complaint  of  facts  which 
constitute  such  offence '  authorizing  a  Magistrate  to  use  his  discretion  in  so 
taking  cognizance.  With  this  view  of  the  law  the  late  Officiating  Sessions  Judge 
disagreed,  and  a  further  explanation  was  called  for  from  the  Joint-Magistrate : 
that  explanation  has  since  been  received.  The  opinion  of  the  late  Officiating 
Sessions  Judge  was  that  the  matter  should  be  referred  to  the  High  Court,  and. 
as  I  am  of  the  same  opinion  as  he  was,  I  am  adopting  this  course. 

"It  appears  to  me  that  s.  191  of  the  Criminal  Procedure  Code  does  not 
contemplate  such  a  procedure  as  that  which  has  been  adopted  by  the  Joint- 
Magistrate.  It  specifies  the  circumstances  in  the  existence  of  any  one  of  which 
a  Magistrate  may  take  cognizance  of  an  offence,  and  in  the  absence  of  which 
he  is  precluded  from  taking  such  cognizance.  The  words  '  take  cogpiizance ' 
are  not  defined  in  the  Criminal  Procedure  Code.  In  the  present  instance  the 
petition  was  received  by  the  subordinates  of  the  Joint-Magistrate's  Court,  and 
the  stamp  was  punched.  It  appears  to  me  that,  having  gone  so  far,  the  Joint- 
Magistrate  was  bound  to  record  the  examination  of  the  complainant  under  s. 
200,  after  which  he  could  have  dealt  wi{h  the  case  under  ss.  202  and  203  if  he 
thought  proper. 

"The  matter  is  one  with  which  I  am  not  able  to  deal  under  s.  437,  for 
the  complaint  has  not  been  dismissed  under  s.  203.  That  s.  191  was  not  in- 
tended to  confer  upon  Magistrates  the  power  of  dealing  with  complaints  in  the 
manner  adopted  by  the  Joint-Magistrate  is,  I  think,  apparent  from  the  fact  that, 
whilst  s.  437  gives  the  Court  of  Session  power  to  order  an  enquiry  into  a 
complaint  which  has  been  dismissed  under  s.  203,  it  gives  it  no  such  power 
\^ith  regard  to  cases  of  which  the  Magistrate  has  refused  to  take  cognizance. 
That  this  is  an  omission  is  very  improbable,  for  this  asserted  power  of  refus- 
ing to  take  cognizance  under  s.  191  is  even  more  likely  to  be  abused  than  that 
of  dismissal  given  under  s.  203. 

"  The  matter  is  one  of  considerable  importance,  and  I  think  it  desirable 
on  this  account  to  have  an  authoritative  decision  on  the  point." 

No  one  appeared  for  either  party  on  the  reference. 

The  opinion  of  the  Court  (Prinsep  and  Ghose,  JJ.)  was  as  follows : — 

The  Joint-Magistrate  has  taken  an  erroneous  view  of  the  law  regarding 
proceedings  to  be  taken  on  receipt  of  a  complaint  made  under  s.  191  of  the  Code 
of  Criminal  Procedure.  He  is  not  competent  to  refuse  to  take  cognizance  of 
an  offence  on  receipt  of  a  complaint  of  facts  constituting  an  offence,  but  he  is 
rather  bound  to  examine  the  complainant.  He  can  then  proceed  to  issue  sum- 
mons on  the  accused,  or  to  order  an  enquiry  under  s.  202,  or  to  dismiss  the 
complaint  under  s.  203.  The  use  of  the  term  "  may  take  cognizance  of  any  of- 
fence '*  does  not  make  it  optional  with  a  Magistrate  to  hear  the  complainant 
It  refers  rather  to  the  action  of  a  Magistrate  in  taking  cognizance  of  an  offence 
in  either  of  these  specified  courses  in  which  the  facts,  constituting  an  offence, 
may  be  brought  to  his  notice.     The  case  must  be  tried. 

J.  V.  W. 
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APPELLATE  CRIMINAL. 
Be/ore  Mr,  Justice  Mitter  and  Mr,  Justice  Grant, 

ABDUL  HAMID  v,  THE  EMPRESS.^  «886. 

Sep,  7, 
Forgery — Penal  Code,  s,  464 — Intention  in  fabricating  documents — Fraudulent  -___^ 
and  dishonest  fabrication,  13  Cal.  349. 

The  accused,  who  was  a  copyist  in  the  Sub-divisional  Office  at  B,  applied  for  a  clerkship 
then  vacant  in  that  office.  An  endorsement  on  his  application,  recommending  him  for  the 
post,  and  purporting  to  have  been  made  by  the  Sub-divisional  Officer  of  B,  was  found  to 
have  been  falsely  made  by  the  accused.  The  application  was  accompanied  by  a  letter, 
also  fabricated  by  the  accused,  purporting  to  be  from  the  Collector  to  the  Sub-divisional 
Officer  at  B,  informing  the  latter  officer  that  he,  the  Collector,  had  selected  the  accused 
for  the  vacant  post.  The  Sub-divisional  Officer,  having  some  suspicion  as  to  the  genuine- 
ness of  this  letter,  wrote  a  demi-official  letter  to  the  Collector  to  ascertain  whether  he  had 
really  written  it ;  and  this  being  posted  in  the  local  post-office,  the  accused  fabricated  a 
third  document,  purporting  to  be  a  letter  from  the  Sub-divisional  Officer  to  the  post-master, 
asking  him  to  stop  the  despatch  of  the  demi-official  letter.  The  accused  was  charged  with, 
and  convicted  in  the  Sessions  Court  of,  the  offence  of  forgery,  under  s.  464  of  the  Penal 
Code,  in  respect  of  the  three  documents  Held  the  conviction  was  right  with  regard  to 
the  two  first  documents,  but  with  regard  to  the  third  document  it  could  not  be  said  that 
he  falsely  made  it  either  dishonestly  or  fraudulently  within  the  meaning  of  that  section. 

The  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the  Court 
(Mitter  and  Grant,  JJ.). 

Baboo  Umbica  Churn  Base  for  the  appellant. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. 

The  learned  vakeel  for  the  appellant  has  not  contested  the  finding  of  the 
Sessions  Judge,  but  has  contended  that  upon  that  finding  the  Sessions  Judge 
ought  not  to  have  held  that  the  appellant  made  a  false  document  within  the 
meaning  of  s.  464  of  the  Indian  Penal  Code  in  respect  of  documents  X,  C,  and 
K,  which  formed  the  subject  of  the  charges  framed  against  the  appellant.  The 
facts  of  the  case  are  these  :  The  third  clerkship  in  the  Sub-divisional  Office 
at  Budruck  having  fallen  vacant,  an  application,  purporting  to  have  been  made 
by  the  appellant,  who  was  a  copyist  in  that  office,  reached  the  Collector  of  Bala- 
sore  applying  for  the  post.  At  the  foot  of  this  application  there  was  an  endorse- 
ment, purporting  to  have  been  made  by  the  Sub-divisional  Officer  of  Budruck, 
recommending  the  applicant  for  the  post.  The  document  marked  X  is  the 
endorsement  in  question,  and  it  has  been  found  to  have  been  falsely  made  by 
the  appellant.  The  document  marked  C  purports  to  be  a  letter  from  the  Col- 
lector of  Balasore  to  the  Sub-divisional  Officer  at  Budruck,  informing  the  latter 
officer  that  he,  the  Collector,  had  selected  the  appellant  for  the  vacant  post. 
This  is  also  found  to  have  been  fabricated  by  the  appellant.  A  suspicion 
having  arisen  in  the  mind  of  the  Sub-divisional  Officer  of  Budruck  as  to  the 
genuineness  of  this  document,  he  wrote  a  demi-official  letter  to  the  Collector  of 
Balasore  to  ascertain  whether  the  document  marked  C  was  genuine.  This  letter 
was  posted  in  the  local  post-office.  The  appellant,  having  got  an  inkling  of 
this  fact,  fabricated  a  letter  purporting  to  be  written  by  the  Sub- divisional  Of- 
ficer to  the  address  of  the  post-master,  asking  him  to  stop  the  despatch  of  his 
demi-official  lettter.  This  document  is  marked  K,  and  it  has  been  also  found 
that  it  was  fabricated  by  the  appellant.  The  appellant  has  been  found  guilty 
of  forgery  in  respect  of  all  these  three  documents,  and  has  been  sentenced  by 
the  Sessions  Judge  to  three  years'  rigorous  imprisonment,  that  is  to  say,  rigor- 

'  Criminal  Appeal,  No.  491  of  1886,  against  the  sentence  passed  by  J.  B.  Worgan, 
£^.,  Sessions  Judge  of  Cuttack,  dated  the  28th  of  June  1886. 
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1886. 


Abdul 
Hamid 

V. 

The 
Empress, 
13  Cal.  349- 


ous  imprisonment  for  one  year  in  respect  of  the  forgery  of  each  of  these  three 
documents.  It  has  been  found,  and  it  is  clear,  that  the  object  of  the  appellant 
in  fabricating  two  of  these  documents  was  to  obtain  the  vacant  clerkship  by  de- 
ceiving the  Sub-divisional  Oflficer  of  Budruck  and  the  Collector  of  Balasore. 
Upon  these  facts  it  was  contended  before  us  that,  under  s.  464  of  the  Indian 
Penal  Code,  the  appellant  could  not  be  held  to  have  made  a  false  document  in 
any  one  of  the  three  instances  mentioned  above.  The  contention  of  the  learn- 
ed vakeel  is  that,  although  he  fabricated  these  documents,  still  it  cannot  be  said 
that  he  fabricated  them  either  dishonestly  or  fraudulently  within  the  meaning  of 
the  definitions  of  these  two  words  given  in  ss.  24  and  25  of  the  Indian  Penal 
Code. 

We  are  of  opinion  that  this  contention  is  not  sound  as  regards  the  docu- 
ments X  and  C.  Whether  or  not,  under  the  circumstances  mentioned  above, 
the  appellant  may  be  said  to  have  fabricated  these  two  documents  ''  dishonest- 
ly," it  is  clear  to  us  that  he  fabricated  them  fraudulently  within  the  meaning  of 
the  definition  of  that  word  given  in  the  Indian  Penal  Code.  As  already  remark- 
ed, his  object  was  to  obtain  the  vacant  post  in  the  Sub-divisional  OflSce  at 
Budruck.  His  intention,  therefore,  in  making  these  two  false  documents  was 
to  obtain  some  pecuniary  advantage  by  deceiving  the  Sub-divisional  OflScer  as 
well  as  the  Collector.  In  fabricating  X  his  intention  was  to  deceive  the  Col- 
lector of  Balasore  ;  in  fabricating  C  his  intention  was  to  deceive  the  Sub-divi- 
sional OflScer  of  Budruck.  He,  therefore,  made  these  two  documents  falsely 
with  a  view  to  deceive  the  Collector  of  Balasore  and  the  Sub-divisional  Oflficer 
of  Budruck  respectively,  and  with  the  intention  of  gaining  a  pecuniary  advan- 
tage by  securing  his  appointment  to  the  post  which  was  vacant  in  the  Sub-di- 
visional Office  of  Budruck.  That  being  so,  we  think  that  he  made  these  do- 
cuments fraudulently  within  the  meaning  of  s.  25  of  the  Indian  Penal  Code. 
But,  as  regards  K,  we  are  of  opinion  that  the  contention  of  the  learned  vakeel  is 
correct.  The  intention  with  which  the  appellant  made  this  false  document  was 
evidently  to  screen  himself  from  detection  of  the  fraud  which  he  had  already 
committed  by  fabricating  the  documents  X  and  C.  That  being  the  intention  with 
which  K  was  fabricated,  it  cannot  be  said  that  he  made  that  document  falsely 
either  "  dishonestly  "  or  "  fraudulently.'*  His  intention  was  not  to  cause  any 
wrongful  loss  to  another  or  wrongful  gain  to  himself,  or  to  derive  some  pecu- 
niary advantage  to  himself.  The  conviction,  therefore,  as  regards  K  must  be 
set  aside,  but  the  convictions  as  regards  X  and  C  will  stand.  Having  regard 
to  the  gravity  of  the  offence  committed  by  the  appellant,  we  are  of  opinion  that 
no  lighter  sentence  than  the  one  awarded  by  the  Sessions  Judge  would  meet 
the  ends  of  justice.  We,  therefore,  sentence  the  appellant  to  two  years'  rigor- 
ous imprisonment  in  respect  of  the  forgery  of  X,  and  leave  the  sentence  as 
regards  C  unaltered. 

The  result  is  that  the  cumulative  sentence  of  three  years'  rigorous  impri- 
sonment awarded  by  the  Sessions  Judge  will  stand. 
J.  V.  W. 
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FULL  BENCH. 


Before  Sir  W,  Comer  Petheram,  Knight,  Chief  Justice,  Mr.  Justice  Mitter, 
Mr,  Justice  Wilson,  Mr,  Justice  Macpherson,  and  Mr,  Justice  Grant. 

In  the  matter  of  the  Petition  of  F.  W.  GIBBONS.  «886. 

Sep.  4. 
Review  of  judgment  of  High  Court — Criminal  Procedure  Code  (Act  X.  of  1882J,  .^__ 

s.  369.  14  Cal.  42. 

The  verdict  and  judgment  of  a  Divisional  Bench  of  a  High  Court,  coupled  with  the 
sentence  in  a  criminal  case,  are  absolutely  final,  and,  as  soon  as  they  have  been  pro- 
nounced and  signed  by  the  Judges,  the  High  Court  is  functus  officio^  and  neither  the 
Court  itself,  nor  any  Bench  of  it,  has  any  power  to  revise  that  decision,  or  interfere  with 
it  in  any  way. 

This  was  an  application  in  which  the  petitioner  prayed  that  the  High 
Court  would  review  or  revise  the  judgment  and  sentence  of  a  Division  Bench 
of  the  said  Coui;t. 

The  petitioner's  case  had  been  tried  before  the  Sessions  Judge  of  the 
A;3sam  Valley  Districts,  and  on  the  trial  the  Jury  unanimously  acquitted  him 
of  the  offence  with  which  he  was  charged.  The  Judge  differed  from  the  ver- 
dict, and  consequently  referred  the  case  to  the  High  Court,  under  s.  307  of 
the  Criminal  Procedure  Code.  The  case  came  before  a  Division  Bench  of 
the  Court  (Mitter  and  Grant,  JJ.),  who  reversed  the  verdict  of  acquittal,  and 
convicted  and  sentenced  the  petitioner  to  one  year's  rigorous  imprisonment, 
and  a  fine  of  Rs.  i,coo,  or  in  default  to  suffer  six  months'  further  imprisonment. 

Subsequently,  on  the  31st  August,  Mr.  Pugh  (with  him  Mr.  Evans)  ap- 
plied to  the  Chief  Justice  to  appoint  a  Bench  to  hear  an  application  to  review 
such  order ;  and,  considering  the  importance  of  the  case,  Mr.  Pugh  asked 
that  a  special  Bench,  consisting  of  more  than  two  Judges,  might  be  appointed. 
This  application  was  based  upon  a  petition  in  which  the  accused  prayed  that 
the  judgment  and  sentence  of  the  Division  Bench  of  the  High  Court  might 
be  reviewed  and  revised,  and  that  he  might  in  the  interim  be  released  on  bail. 
Upon  that  application  the  Chief  Justice  appointed  the  present  Bench  to  hear 
the  questions  raised  in  the  petition  argued,  but  in  doing  so  stated  that  Mr.  Pugh 
was  to  understand  that,  upon  the  application  being  heard,  all  objections,  if 
any,  would  have  to  be  considered  as  to  whether  the  Bench  so  appointed  had  any 
jurisdiction  to  hear  the  application  at  all. 

The  application  now  came  on  for  hearing. 

Mr.  Pugh  and  Mr.  Evans  for  the  petitioner. 

Mr.  Pugh, — I  apply  upon  petition  for  a  review  or  revision  of  the  judg- 
ment or  order  passed  by  a  Bench  of  this  Court  consisting  of  Mr.  Justice  Mit- 
ter and  Mr.  Justice  Grant,  and  shall  not  read  the  petition  further  than  is  ne- 
cessary to  show  your  Lordships  the  points  which  1  propose  to  raise. 

Pethkram,  C.J. — The  first  question  is,  whether  there  is  any  power  to  re- 
view or  revise  that  judgment,  whether  there  is  any  jurisdiction  or  not, 

Mr.  Pugh. — I  shall  only  go  into  such  facts  as  will  illustrate  the  points  which 
will  arise. 

I.  L.  R.,  Cal.  90. 
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1886.  Wilson,  J. — To  my  mind  there  is  an  earlier  question,  and  that  is  whe- 

— ' ther  this  Bench,  as  at  present  constituted,  can  entertain  the  question. 

MATTER  OF  ^^'  "^^g^' — There  is  the  case  of  In  the  matter  of  Ahdool  Sobhan}  in 

Gibbons      which  the  late  Chief  Justice  considered  an  order  made  by  Mr.  Justice  Cun- 

p.     *     ningham  and  Mr.  Justice  Prinsep,  and  in  the  course  of  that  hearing  the  Chief 

M      •  42'     jugtiQg  observed  that  the  Original  Bench  had  expressed  their  willingness  to 

hear  the  case  again,  and  it  was  taken  up. 

MiTTER,  J. — If  1  remember  right,  that  judgment  was  against  your  conten- 
tion. The  Chief  Justice  distinctly  ruled  that  he  had  no  power  to  constitute  a 
Bench. 

Mr.  Pugh  (after  reading  the  judgment  in  that  case). — In  applying  for  this 
review  and  hearing  I  applied  for  it  on  the  grounds  of  the  extreme  gravity  of 
the  questions  involved.  In  that  case  the  circumstances  were  that  the  Judges 
declined  to  hear  the  matter  themselves,  which  is  not  the  case  here.  No  doabt, 
in  that  case  the  late  Chief  Justice  thought  it  was  within  his  competence  to  or- 
der that  such  a  Bench  should  sit,  but  I  do  not  know  how  he  arrived  at  that 
conclusion.  There  is  no  rule  on  the  subject  in  the  Code  of  Criminal  Proce- 
dure. Supposing  there  had  been  a  miscarriage  of  justice  or  any  error  com- 
mitted, there  was  no  rule  that  that  should  only  be  rectified  by  the  Judges  who 
passed  the  order,  and  not  by  a  Full  Bench  of  the  Court.  I  contend  that  such 
a  matter  could  be  heard  before  any  Bench,  and  that  it  is  within  the  province 
of  the  Chief  Justice  to  appoint  a  Bench  of  a  larger  number  than  two  Judges 
to  hear  such  a  matter. 

Wilson,  J. — As  1  understand,  the  case  is  this :  A  Bench  of  this  Court, 
consisting  of  two  Judges,  has  duly  heard  and  disposed  of  the  matter,  and  you 
now  ask  that  another  Bench  should  be  appointed  to  overrule  their  decision. 

Mr.  Pugh, — I  contend  that  the  Court  has  power  to  grant  a  review  in  a  cri- 
minal matter  of  this  nature.  Since  the  Code  of  Criminal  Procedure  of  1861, 
under  which  this  Court  had  no  power  to  grant  a  review,  considerable  legisla- 
tion and  numerous  changes  in  the  law  have  taken  place.  In  England  there 
always  existed  the  "  writ  of  error  "  to  the  Court  of  Queen's  Bench  from  the  de- 
cisions of  inferior  Courts.  When,  however,  the  Court  of  Queen's  Bench  was 
itself  in  error,  when  the  error  appeared  on  the  face  of  the  judgment,  the  sub- 
ject had  still  his  remedy,  and  under  recent  legislation  he  is  enabled  to  go  to 
the  Court  of  Appeal,  the  section  of  the  Judicature  Act  conferfing  such  right 
being  in  the  widest  terms.  Here  the  only  thing  corresponding  to  that  right  is 
the  right  to  ask  for  a  review,  and  the  tendency  of  legislation  here  between  the 
two  A6ts  of  186 1  and  1882  shows  that  the  intention  of  the  Legislature  has  been 
to  provide  the  subject  with  a  more  easy  and  quicker  remedy. 

Pethkram,  C.J. — You  must  go  the  length  of  saying  that,  if  there  is  power 
to  review  a  judgment  of  conviction,  there  is  also  power  to  review  a  judgment 
of  acquittal. 

Mr.  Pugh, — Of  course,  I  must  go  that  length.  S.  369  of  the  Criminal 
Procedure  Code,  in  limiting  the  power  of  Courts  other  than  a  High  Court  to 
alter  or  review  its  judgment  after  it  has  been  signed,  by  implication  shows  that 
a  High  Court  has  the  power  to  review  its  judgments.  I  contend  that  that  sec- 
tion is  an  enabling  one,  and  should,  in  matters  such  as  these,  receive  a  liberal 
interpretation.     Upon  the  point  I  rely  also  on  s.  439. 

>  I.  L.  R.,  8  Gal.  6^. 
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Mr.  Pugk  then  proceeded  to  refer  to  an  unreported  case,  No.  69  of  1885,         1886. 
Ramdass  petitioner y  in  which  he  stated  that  a  Bench  consisting  of  Prinsep  and 
Pigot,  J  J.,  reheard  a  case  after  judgment  had  been  signed,  when  he  wa^top- 
ped  by  the  Chief  Justice,  who  intimated  that  he  must  decline  to  look  into  or 


In  the 
matter  of 
be  guided  by  unreported  cases.  Gibbons, 

Mr.  Evans  followed  on  the  same  side.  '^      * 

The  following  opinions  were  delivered  by  the  Full  Bench : — 

Petheram,  C.J. — I  quite  agree  with  the  remark  of  Mr.  Evans  that  this  is 
a  matter  of  very  grave  importance,  and  it  was  because  I  thought  that  it  was  a 
matter  of  very  grave  importance,  and  not  because  I  had  any  doubt  about  the 
law,  that  I  constituted  this  Bench  for  the  purpose  of  hearing  it  argued,  and  I 
was  all  the  more  led  to  do  so  by  the  fact  that  I  was  told  that  a  Division  Bench 
of  this  Court  had  expressed  a  doubt  as  to  whether  there  was  not  a  power  inher- 
ent in  the  Court  itself  to  review  a  judgment  of  a  Division  Bench  in  a  criminal 
case  :  and  when  I  say,  to  review  a  judgment  of  a  Division  Bench,  I  mean,  to 
review  a  judgment  of  a  Division  Bench  by  itself,  because,  in  my  opinion,  every 
Division  Bench  constitutes  a  Court  in  itself  for  the  purpose  of  its  judgment,  and 
every  judgment  of  a  Division  Bench  is  a  judgment  of  the  Court;  and,  speaking 
for  mysoJf  (and  as  to  this  I  wish  to  guard  myself  from  expressing  any  opinion  but 
my  own),  1  do  not  think  any  difference  exists  between  one  Bench  and  another,  so 
that  it  must  be  constituted  of  the  same  Judges  to  review  a  judgment  of  the  Court, 
supposing  it  to  be  a  judgment  which  is  subject  to  review. 

Speaking  for  myself,  and,  indeed,  in  this  matter  I  think  for  the  whole  of 
the  Judges  constituting  this  Bench,  I  have  no  doubt  whatever  that,  in  cases  of 
this  kind,  no  power  of  review  resides  in  the  Court  or  in  any  Bench  of  the  Court. 
This  is  an  opinion  which  I  have  expressed  before  in  the  High  Court  at  Allaha- 
bad {Queen- Empress  v.  Durga  Charan^],  and  it  is  an  opinion  which  has  been 
expressed  in  the  High  Court  at  Bombay  [Queen-Empress  v.  Fox%  and  in  op- 
position to  which,  so  far  as  I  know,  there  is  no  reported  case  to  be  found. 

The  question  arises  under  various  sections  of  the  Code  of  Criminal  Pro- 
cedure, and  the  first  section  that  applies  to  the  matter  is  s.  306. 

S.  306  provides  that,  where  an  accused  person  has  been  acquitted  or  con- 
victed by  a  jury,  the  Judge  shall  either  record  judgment  of  acquittal  or  pass 
sentence  on  him  according  to  law. 

So  far  as  that  section  is  concerned,  unless  there  was  another  section  that 
qualified  it,  that  acquittal  or  conviction  stands,  in  my  opinion,  exactly  on  the 
same  footing  as  an  acquittal  or  conviction  by  the  verdict  of  a  jury  in  England, 
and  is  final  as  to  the  guilt  or  innocence  of  the  accused,  so  far  as  Courts  of  Justice 
are  concerned. 

Then,  following  upon  that,  comes  s.  307,  and  that  section  provides  that, 
where  the  Sessions  Judge  disagrees  with  the  verdict  of  the  jury,  he  may,  if  he 
thinks  fit,  submit  the  case  to  the  High  Court  with  his  reasons  for  so  disagree- 
ing, and  the  High  Court  is  then  invested  with  this  power  in  dealing  with  the 
case ;  the  High  Court  *'  may  convict  or  acquit  the  accused  of  any  offence  of 
which  the  jury  could  have  convicted  him  upon  the  charge  framed  and  placed 
before  it ;  and  if  it  convicts  him,  may  pass  such  sentence  as  might  have  been 
passed  by  the  Court  of  Session." 

So  that,  as  it  seems  to  me,  the  effect  of  s.  307,  read  with  s.  306,  is  to  say 
that,  if  the  Judge  who  tries  the  case  is  dissatisfied  with  the  verdict,  and  the 

» I.  L.  R.,  7  All.  67a.  '  I.  L.  R.,  10  Bom.  176. 
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1886.        High  Court,  upon  a  consideration  of  the  whole  case,  accepts  his  view,  they 

may  substitute  their  verdict  for  the  verdict  of  the  jury,  and,  upon  that  being 

In  the      (Jone,  may  pass  sentence  upon  him,  but  there  is  nothing  whatever  in  these  two 

HATTER  OF    gections  to  place  the  judgment  and  verdict  of  the  High  Court,  under  these 

Gibbons,     circumstances,  in  any  different  position  from  that  in  .which  the  verdict  of  the 

i4X:a).  43.    jury  and  the  judgment  of  the  Court  would  have  been  if  it  had  been  accepted  by 

the  Judge  ana  he  had  passed  sentence  accordingly ;  and  the  verdict,  judgment, 

and  sentence,  under  s.  306,  would,  under  such  circumstances,  have  been  final. 

That  being  so,  the  question  then  arises  whether  this  state  of  things  is  vari- 
ed by  any  of  the  following  sections,  and  whether  those  sections  give,  either  a 
power  of  appealing  from  the  Division  Bench  which  heard  the  matter  to  some 
other  Bench  of  this  Court,  or  give  the  Court  itself,  or  the  Bench  constituted 
in  the  same  way,  a  power  of  revision. 

The  first  section  which  is  relied  upon  is  s.  369.  S.  369  states  that  "  no 
Court,  other  than  a  High  Court,  when  it  has  signed  its  judgment,  shall  alter  or 
review  the  same,  except  as  provided  in  s.  395,  or  to  correct  a  clerical  error.** 

In  my  opinion,  the  effect  of  the  words  "  other  than  a  High  Court'*  is  pre- 
cisely the  same  as  if  in  place  of  them  the  legislature  had  at  the  end  of  the 
section  added  these  words,  "  this  section  does  not  apply  to  the  High  Court.** 
There  is  no  substantive  enactment  in  that  section  with  reference  to  the  High 
Court,  and  all  it  does  is  to  reserve  the  powers  which  existed  in  the  High  Court 
before,  so  that  they  are  in  no  degree  taken  away.  What  the  powers  of  the  High 
Court  were  before,  it  is  unnecessary  to  consider ;  but  whatever  they  were,  they 
were  reserve^,  and  they  were  in  the  same  position  after  this  section  was  passed 
as  they  had  been  in  before ;  and  inasmuch  as  it  is  not  shown  to  us  that,  before 
the  passing  of  this  section,  any  power  of  revision  existed  in  the  High  Court,  that 
section  did  not,  in  my  opinion,  create  any  such  power,  and  therefore  it  appears 
that  this  section  does  not  help  the  applicant. 

I  should  say  that  in  the  judgment  of  Sir  Barnes  Peacock  in  this  Court,^ 
which  was  upon  the  law  which  was  in  existence  before,  he  expressly  decides 
that,  as  the  law  then  stood,  ho  such  power  to  review  existed  ;  and  therefore  that 
shows  clearly  that  no  such  power  as  that  existed  before,  and  that,  taken  along 
with  the  construction  which  we  have  put  upon  the  section,  that  it  did  not  create 
any  such  power,  shows  clearly  that  no  power  of  review  exists  in  this  Court,  so 
far  as  that  section  is  concerned. 

The  only  other  section  relied  upon  is  s.  439.  That  section  opens  in  this 
way  :  '*  In  the  case  of  any  proceeding  the  record  of  which  has  been  called  for 
by  itself,  or  which  has  been  reported  for  orders,  or  which  otherwise  comes  to 
its  knowledge,  the  High  Court  may,'*  et  cetera.  In  my  opinion,  the  first  four 
lines  of  that  section  show,  beyond  all  possibility  of  doubt,  that  the  record  which 
is  referred  to  in  that  section  is  the  record  of  some  Court  other  than  that  of  the 
High  Court,  because  it  is  obvious  that  what  is  meant  is,  the  record  of  the  case 
which  has  been  called  up  and  brought  before  the  High  Court,  and  not  the  re- 
cord of  the  case  which  is  in  the  High  Court  itself,  and  which  it  therefore  has  in 
Its  possession,  and  has  no  need  to  call  for. 

Under  these  circumstances,  I  think  that  neither  s.  369  nor  s.  439  helps  the 
case  on  which  the  present  application  has  been  made,  and  that  it  must  there- 
fore fsdl  back  on  the  condition  of  things  created  by  ss.  306  and  307,  and,  as  I 

1  Quun  v.  Godai  Raout,  B.  L.  R.,  Sup.  Vol,  436. 
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have  said  before,  the  verdict  and  judgment  of  a  Division  Bench  of  this  Court,        1886. 

coupled  with  the  sentence,  are,  in  my  opinion,  absolutely  final.    As  soon  as  they 

have  been  pronounced  and  signed  by  the  Judges,  this  Court  \%  fundus  officio^ 

and  neither  the  Court  itself,  nor  any  Bench  of  it,  has  any  power  to  revise  that 

decision,  or  interfere  with  it  in  any  way.  Gibbons, 

MiTTER,  J. — I  am  of  the  same  opinion.  I  desire  only  to  add  that  the  last 
part  of  s.  439  was  enacted  in  order  to  meet  a  case  of  this  kind.  S.  266  says  : 
"  In  this  chapter,  except  in  s.  307,  the  expression  High  Court  means  a  High 
Court  of  Judicature  established  or  to  be  established  under  the  24th  and  25th 
Vic,  ch.  104,  and  includes  the  Chief  Court  of  the  Punjab,  and  such  other  Courts 
as  the  Governor-General  in  Council  may,  by  notification  in  the  Gazette  of  India ^ 
declare  to  be  High  Courts  for  the  purposes  of  this  chapter.'* 

The  last  part  of  this  section  empowers  the  Governor-General  in  Council  to 
extend  the  procedure  laid  down  by  this  chapter  to  the  trials  of  cases  before  any 
Court  subordinate  to  this  Court.  That  is  the  real  efifect  of  it.  It  may  happen 
that  a  Court  subordinate  to  this  Court  may  make  an  entry  under  s.  273 ;  the 
procedure  laid  down  in  Ch.  XXIII.  of  the  Code  having  been  extended  to  the 
trial  of  cases  before  that  Court.  The  last  part  of  s.  439  lays  down  that  in  that 
case  this  Court,  although  possessing  revisional  power  over  the  said  Court  in  all 
other  respects,  would  not  have  the  power  of  reversing  or  interfering  with  any 
order  passed  by  that  Court  under  s.  273. 

As  regards  the  question  whether  this  Court  as  c6nstituted  has  any  jurisdic- 
tion to  entertain  this  application,  I  express  no  opinion. 

Wilson,  J. — I  am  entirely  of  the  same  opinion  on  the  main  question. 
There  is  only  one  point  on  which  I  desire  to  add  anything.  Thfe  point  is  not 
really  one  of  any  practical  importance,  because  the  Court,  as  now  constituted, 
does  contain  both  the  learned  Judges  whose  judgment  we  have  been  asked  to 
review,  and  therefore  the  decision  of  this  Court,  as  at  present  constituted,  will, 
by  reason  of  their  presence,  be  a  valid  and  efficacious  decision ;  but  I  have  my- 
self very  grave  doubt  whether  it  does  not  derive  the  whole  of  its  efficacy  from 
the  fact  of  those  two  Judges  being  present. 

I  entertain  considerable  doubt  whether,  assuming  that  such  an  application 
as  this  is  one  that  could  be  entertained  in  law,  any  Division  Bench  of  this  Court 
could  entertain  it  with  respect  to  a  judgment  of  another  Division  Bench,  and  I 
think  the  view  taken  by  Sir  Richard  Garth  in  the  case  of  Abdul  Sobhan^  tends 
strongly  to  confirm  this  doubt.  I  only  say  this  by  way  of  safeguard,  because, 
as  I  said  before,  the  Bench  being  constituted  as  at  present,  the  point  is  not  really 
of  any  practical  importance.  ^ 

Macpherson,  J. — I  concur  with  the  Chief  Justice. 

Grant,  J. — I  concur  with  the  learned  Chief  Justice. 

H.  T.  H. 

Application  refused, 

»  I.  L.  R.,  8  Gal.  6z. 
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APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  Prinsep  and  Mr,  Justice  Beverley, 
1886.        KHODABUKSH  MUNDUL   and   others   (Defendants)   v,   MONGLAl 

Sep,  8.  MUNDUL  AND  OTHERS  (PlAINTIFFS).^ 


14  Cal.  60.  Criminal  Procedure  Code  (A^  X,  of  1882)^  s,  /jj — Removal  0/ Nuisance — Public 
way — Suit  for  declaration  0/ right  and  confirmation  0/  possession — Cause  of 
action. 

On  the  6th  of  July  1882  the  Joint-Magistrate  of  Krishnagur,  on  a  complaint  made  by 
A,  ordered  B  to  demolish  a  cow-shed  which  he  had  built  some  months  previously,  the 
land  on  which  the  cow-shed  had  been  built  being  part  of  a  public  way.  Thereupon  B 
brought  a  suit  against  A  for  a  declaration  of  hrs  right  to  enjoy  the  land  as  his  private 
property  and  for  confirmation  of  possession.  The  plaint  did  not  allege  that  B,  in  causing 
the  Magistrate  to  initiate  proceedings  against  A,  had  been  actuated  by  malicious  motives, 
and  had  acted  with  the  intention  of  wrongfully  injuring  the  plaintiff. 

Held  that  the  suit  would  not  lie.     Mutty  Ram  Sahoo  v.  Mohi  Lai  Roy^  dissented  from. 

The  facts  of  this  case  are  stated  as  follows  in  the  judgment  of  the  Court 
of  first  instance,  which  was  delivered  on  the  28th  of  March  1883  : — 

**  The  plaint  states  that  the  bit  of  land  defined  in  the  plaint,  being  about 
21  cubits  in  length  and  16  cubits  in  breadth,  appertains  to  the  jammai  hold- 
ing of  plaintiffs ;  that  they  are  in  exclusive  possession  of  the  same ;  that  in  Chait 
1288,  they  erected  a  cow-ghed  on  the  same  without  any  objection  being  raised 
by  any  one ;  that  on  the  complaint  of  the  defendants  to  the  effect  that  the  land 
forms  a  part  of  the  public  way,  the  Joint-Magistrate  of  this  place  issued,  on  the 
6th  July  last,  an  order  requiring  plaintiffs  to  demolish  the  cow-shed  within  15 
days ;  that  as  the  land  is  not  a  part  of  the  public  way,  and  as  the  same  is  the 
private  property  of  plaintiffs,  this  suit  is  instituted  for  declaration  of  their  right 
to  the  land  and  confirmation  of  possession. 

"  Defendants  plead  that  this  suit  being  instituted  virtually  to  set  aside  the 
order  of  the  Criminal  Court  is  not  maintainable ;  that  the  suit  cannot  be  heard 
in  the  absence  of  Government  and  of  the  landlord  of  the  place ;  and  that  the 
land  in  suit  is  part  of  the  public  way.     They  also  plead  limitation." 

The  following  issues  were  framed  by  the  Court : — 

(i.)  Whether  this  suit  is  maintainable  in  spite  of  the  finding  of  the  Ma- 
gistrate that  the  land  in  suit  is  a  part  of  t^e  public  way  ? 

(2.)  Whether  there  is  a  defect  of  the  necessary  parties  to  this  suit  ? 

(3.)  Whether  this  suit  is  barred  by  limitation  ? 

(4.)  Whether  the  disputed  land  is  the  property  of  plaintiffs,  and  whether 
they  were  in  exclusive  possession  of  the  same  ? 

The  Court  of  first  instance  decided  the  first  issue  in  the  plaintiffs'  favour 
on  the  authority  of  Mutty  Ram  Sahoo  v.  Mohi  Lai  Roy?  He  also  found  the 
second  and  third  issues  in  the  plaintiffs'  favour,  and  in  regard  to  the  fourth  issue 
he  found  that  a  portion  of  the  land  claimed  was  the  property  of  the  plaintiffs 
and  in  their  exclusive  possession.  In  respect  of  this  portion  he  gave  the 
plaintiffs  a  decree.    Both  parties  appealed  from  this  decision  to  the  Court  of 

>  Appeal  from  Appellate  Decree,  No.  770  of  1885,  against  the  decree  of  Baboo  A^»/?/r 
Chandra  Bhatta^  Subordinate  Judge  of  Nuddea,  dated  the  19th  of  January  1885,  reversing 
the  decree  of  Baboo  Uma  Kant  Chatterjea,  Munsiff  of  Krishnagur,  dated  the  28th  <3 
March  1883. 

«  I.  L.  R.,  6  Cal.  291. 
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the  First  Subordinate  Judge  of  Nuddea,  who  found  the  fourth  issue  in  plaintiffs' 
favour,  and  gave  them  a  decree  for  all  the  land  claimed  by  them.  The  defend- 
ants appealed  to  the.  High  Court  on  the  following  grounds,  amongst  others, — 

(i.)  For  that  the  Courts  below  are  wrong  in  omitting  to  try  the  real  question 
in  the  case  whether  the  land  in  dispute  formed  a  part  of  the  public  thorough- 
fare, and,  if  it  was  so,  whether  the  Civil  Court  had  jurisdiction  to  entertain  the 
suit 

(2.)  For  that  the  Courts  below  should  have  held  that  the  present  suit  was 
not  maintainable  for  defect  of  necessary  parties. 

Baboo  Kuloda  Kinkur  Roy  for  the  appellants. 
Baboo  Jugut  Chunder  Banerjee  for  the  respondents. 

The  judgment  of  the  High  Court  (Prinsep  and  Beverley,  JJ.)  was  as  fol- 
lows : — 

On  information  given  by  the  defendants  the  Magistrate  proceeded  under 
Ch.  X.  of  the  Code  of  Criminal  Procedure,  and  directed  the  plaintiffs  to  renlove 
a  hut  that  they  had  erected  on  land  found  by  him  to  be  a  public  thoroughfare. 
The  plaintiffs  now  sue  for  a  declaration  of  their  title  and  confirmation  of  their 
possession  of  the  land  as  their  private  property  as  against  these  defendants. 

The  defendants  pleaded  that  the  suit  will  not  lie  to  set  aside  the  order  of 
the  Magistrate  that  the  land  forms  part  of  a  public  thoroughfare. 

Both  Courts  have  relied  on  the  judgment  in  the  case  of  Mutty  Ram 
Sahoo  V.  Mohi  Lai  Roy}  in  which  it  was  held  that  a  Civil  Court  can,  irre- 
spective of  such  an  order  by  a  Magistrate,  try  the  question  whether  the  land, 
which  formed  the  subject  of  that  order,  is  private  property  and  not  a  thorough- 
fare or  public  place  as  between  the  parties  to  such  suit  and  those  who  claim 
under  them.  Field,  J.,  one  of  the  learned  Judges  who  decided  that  case, 
seems  to  have  gone  even  further,  but  White,  J.,  limited  the  operation  of  the  order 
of  a  Civil  Court  to  the  parties  before  it,  and  we  cannot  accept  that  case  as  an 
authority  beyond  that.  But  we  are  of  opinion  that  the  law  laid  down  in  that 
case  is  not  in  accordance  with  previous  decisions  on  the  point.  Those  cases 
were  not  referred  to  in  the  argument  raised  or  in  the  judgments  of  the  learned 
Judges. 

In  Meechoo  Chunder  Sircar  v.  Ravens  haw?  Couch,  C.J.,  and  Kemp,  J., 
held  that,  the  matter  having  been  tried  in  the  manner  provided  by  the  Code 
of  Criminal  Procedure,  "  the  plaintiffs  have  had  what  the  law  gives  them, 
and  are  not  at  liberty  to  have  the  question  tried  again.  The  consequence  of 
that  would  be  that  there  might  be  another  order  by  the  Magistrate,  then  another 
suit,  and  so  on." 

No  doubt,  in  that  case  the  question  between  the  plaintiff  and  the  Magis- 
trate had  been  referred  to  a  jury,  who  had  found  that  the  land  in  suit  was 
part  of  a  public  thoroughfare,  but  such  reference  to  a  jury  would  be  entirely 
optional  with  a  person  in  the  position  of  the  plaintiffs,  and  because  he  had  not 
applied  for  a  jury  and  preferred  to  show  cause  against  the  Magistrate's  order, 
the  finality  of  that  order  after  termination  of  the  proceedings  would  be  none 
the  less  binding.    Rooke  v.  The  Peart  Lall  Coal  Co?  is  an  authority  in  the 

>  I.  L.  R.,  6  Cal.  291.  >  II  B.  L.  R.  9;  19  W.  R.  345. 

s  3  B.  L.  R.  Ap.  43;  II  W.  R.  434. 
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MONQLAI 
MUNDUL, 
14  Cal.  6d. 


same  direction,  and  in  Chinta  Monee  Bapoolee  v.  Digamhur  MiiUr}  it  was  bdd 
-  that  there  would  be  no  cause  of  action  against  persons  who  cause  the  Magistrate 
Khodabuksh  ^q  initiate  proceedings  unless  it  could  be  shown  that  they  "  were  actuated  by 
MuNDUL     malicious  motives  and  with  the  intention  of  wrongfully  injuring  the  plaintiff." 

If  the  orders  of  the  lower  Courts  be  maintained,  and  it  be  held,  in  accordance 
with  the  precedent  cited,  that  as  against  defendants  the  plaintiffs  had  establish- 
ed a  private  right  of  property,  and  if  the  plaintiffs  were  again  to  erect  a  build- 
ing on  that  spot,  the  Magistrate  would  not  be  precluded  from  acting  as  before, 
or  even  enforcing  his  previous  order,  which  is  still  in  force.  If  therefore  a  de- 
cree in  the  present  suit  is  inoperative  as  against  the  Magistrate  (and  the  deci- 
sion in  Mutty  Ram  Sahoo  v.  Mohi  Lai  Roy  goes  to  that  extent)  the  intermi- 
nable procedure  condemned  by  Couch,  C.J.,  in  Meechoo  Chundtr  Sircar  v. 
RavenshaWy  would  result.  But  upon  the  authority  of  the  case  of  Chinia  Monee 
Bapoolee  v.  Digamhur  MiiteTy  reported  in  10  W.  R.  409,  no  case  would  lie 
against  the  defendants  before  us.  These  cases  are  not  referred  to  in  the  deci- 
sion of  Mutty  Ram  Sahoo  v.  Mohi  Lai  Roy,  and  we  are  therefore  not  embar- 
rassed with  that  precedent.  We  also  observe  that  the  Code  of  Criminal  Pro- 
cedure, 1882,  passed  since  that  judgment  was  delivered,  in  s.  133  declares  that 
no  order  duly  made  by  a  Magistrate  under  that  section  shall  be  called  in  qua- 
tion  in  any  Civil  Court. 

The  suit  must  therefore  be  dismissed  with  costs  in  all  Courts,  the  orders 
of  both  the  lower  Courts  being  set  aside. 

P.  O'K. 

Orders  set  aside  and  suit  dismissed. 


CRIMINAL  MOTION. 


18S6. 
Nov.  23, 

14  Cal.  128. 


Before  Sir  W,  Comer  P ether am^  Knight ^  Chief  Justice ^  and 
Mr,  Justice  Beverley, 

In  the  matter  of  LUCHMINARAIN,  Petitioner.* 

Criminal  Procedure  Code  (Act  X.  of  1882J,  ss.  234^  ssy^^harge  of  three  offences 
of  the  same  kind — Irregularity  occasioning  a  failure  of  justice. 

An  accused  was  charged  with  criminal  breach  of  trust  as  a  public  servant  in  respect 
of  three  separate  sums  of  money  deposited  in  the  Savings  Bank  under  three  separate  ac- 
counts. 

The  third  of  these  charges  related  to  the  misappropriation  of  Rs.  195  composed  of 
two  separate  sums  of  Rs.  150  and  Rs.  45,  alleged  to  have  been  misappropriated  00  the 
16th  and  25th  November  respectively.  These  sums  the  accused  in  his  statement  at  the 
trial  stated  he  had  paid  over  on  those  dates  ta  the  depositor,  and  produoed  an  account 
book  showing  entries  of  such  payments  on  those  dates.  This  statement. was  proved  to  be 
untrue,  and  the  accused  was  convicted. 

On  an  application  to  quash  the  conviction  on  the  ground  that  the  trial  had  been  held 
in  contravention  of  s.  234  of  the  Code  of  Criminal  Procedure,  held  that  the  entries  in  the 
account  books  did  not  clearly  show  that  the  misappropriation  of  the  sum  of  Rs.  195  took 
place  on  two  dates,  or  consisted  of  two  transactions,  the  entries  having  been  made  for  the 
purpose  of  concealing  the  criminal  breach  of  trust ;  and  that  under  the  circumstances  the 
criminal  breach  of  trust  with  regard  to  the  Rs.  195  was  really  one  offence,  and  could  be 
included  in  one  charge. 

»  10  W.  R.  409 ;  S.  C.  2  B.  L.  R.,  S.  N.,  15. 

'  Criminal  Motion  No.  450  of  1886,  a^inst  the  order  passed  by  H.  W,  Cordon,  Esq., 
Sessions  Judge  of  Sarun,  dated  the  26th  of  July  1886,  modihring  the  order  passed  by  A, 
L,  Clay,  Esq,,  Officiating  District  Magistrate  of  Sarun,  dated  the  loth  of  June  1886. 
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Semble  {per  Pethkram,  C.J.)' — That  if  a  man  were  tried  for  four  specific  offences  of 
the  same  kind  at  one  trial,  such  a  procedure  would  not  be  merely  an  irregularity  which 
could  be  cured  by  s.  537  of  the  Code,  but  a  defect  in  the  trial  which  would  render  the 
whole  trial  inoperative,  unless  possibly  it  coi^ld  be  cured  by  some  subsequent  proceeding 
by  striking  out  some  portion  of  the  charge. 

One  Luchminarain  Doss,  a  savings  bank  clerk  in  the  Chupra  Post  OflSce, 
was  charged  before  the  Officiating  District  Magistrate  of  Chupra  with  criminal 
breach  of  trust  as  a  public  servant  in  respect  of  three  separate  sums  of  money 
deposited  in  the  savings  bank  under  three  separate  accounts. 

The  charge  sheet  comprised  only  three  counts,  but  the  third  count,  which 
related  to  the  misappropriation  of  a  sum  of  Rs.  195,  belonging  to  one  Narain 
Dass,  comprised  two  separate  items  of  Rs.  150  and  Rs.  45,  alleged  to  have  been 
criminally  misappropriated  by  the  accused  on  the  i6th  and  25th  November 
1885  respectively.  It  appeared  from  entries  made  in  the  handwriting  of  the 
accused,  that  he  had  paid  the  sum  of  Rs.  195  to  the  depositor  on  two  different 
occasions,  and  this  was  so  stated  by  the  prisoner  at  the  trial.  The  circum- 
stances relating  to  the  withdrawal  of  the  sums  of  Rs.  150  and  Rs.  45  from  the 
deposit  account  of  Narain  Dass  were  so  closely  interwoven  and  connected  to- 
gether that,  in  trying  the  accused  on  a  charge  regarding  either  of  these  sums, 
it  was  next  to  impossible  to  adduce  evidence  which  did  not  bear  upon  the 
withdrawal  of  the  other. 

The  Magistrate  held  that  the  statement  made  by  the  accused  as  to  the 
payment  of  the  sum  of  Rs.  195  to  the  depositor  was  untrue,  and,  finding  the 
accused  guilty,  sentenced  him  to  an  aggregate  punishment  of  six  years'  rigor- 
ous imprisonment,  and  to  pay  a  fine  of  Rs.  600,  or  in  default  to  undergo  18 
months'  additional  rigorous  imprisonment. 

The  prisoner  appealed  to  the  Sessions  Judge,  who  found  the  charges  to 
have  been  clearly  proved,  holding  that,  although  the  third  count  embraced  two 
distinct  offences,  and  made  up,  with  counts  one  and  two,  four  separate  offences, 
all  of  the  same  kind,  yet  the  circumstances  of  the  withdrawal  df  the  two  sums 
of  Bjs.  150  and  Rs.  45  (composing  the  third  count)  were  so  interwoven  toge- 
ther that,  if  the  prisoner  had  been  specifically  charged  with  misappropriating 
either  the  Rs.  150  or  the  Rs.  45,  the  evidence  for  the  prosecution  would  have 
been  precisely  the  same  as  was  taken  on  the  third  count,  and  that  therefore 
the  prisoner  had  not  been  prejudiced  in  his  defence  so  as  to  cause  a  failure  of 
justice,  although  the  proceedings  of  the  Magistrate  on  this  point  might  have 
been  irregular;  he  therefore  declined  to  direct  a  new  trial  on  that  account, 
having  regard  to  s.  537  of  the  Criminal  Procedure  Code,  and  to  the  ruling  of 
The  Empress  v.  Uitom  Koondoo}  and  dismissed  the  appeal.  But  found  that 
the  sentence  passed  by  the  Officiating  District  Magistrate  was  illegal,  as  he  had 
exceeded  the  power  conferred  on  him  by  s.  35,  cl.  b,  of  the  Criminal  Proce- 
dure Code ;  and,  therefore,  reduced  the  sentence  to  one  of  rigorous  imprison- 
ment for  one  year  and  four  months,  and  to  a  fine  of  Rs.  200,  on  each  of  the 
three  counts,  or  in  default  to  four  months'  additional  rigorous  imprisonment, 
or  in  all  to  four  years*  rigorous  imprisonment,  and  to  a  fine  of  Rs.  600,  or  in 
default  to  one  year's  additional  rigorous  imprisonment. 

The  prisoner  applied  to  the  High  Court  under  the  revisional  sections  of 
the  Criminal  Procedure  Code,  and  obtained  a  rule  calling  upon  the  Crown  to 
show  cause  why  the  order  made  in  the  case  should  not  be  set  aside. 


1886. 

In  THE 

MATTER  OF 

LucHMr- 

NARAIN, 

14  Caf.  f  49. 
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I.  L.  R.,  Cal.  91. 


Digitized  by 


Google 


722 


INDIAN  LA  W  REPORTS. 


1886. 


In  the 
jiatter  op 

LUCHMI- 
NARAIN, 

14  Cal.  128. 


•  The  Deputy  Legal  Remembrancer  (Mr.  Kilhy\  who  appeared  to  diow 
'  cause,  contended  that  the  third  count  could  not  be  split  up  so  as  to  form  two 
distinct  offences. 

And  even  supposing  it  to  be  so  considered,  the  irregularity  could  be  cured 
by  s.  537  of  the  Code,  the  prisoner  not  having  been  prejudiced  in  his  defence. 

.  Baboo  Umhica  Charan  Rose,  coniray  contended  that  the  trial  was  bad  in 
law  under  s.  234  of  the  Code  of  Criminal  Procedure ;  that  the  oflFences  charged 
against  the  prisoner  being  in  respect  to  different  sums  of  money  belonging  to 
different  persons,  he  should  not  have  been  tried  and  convicted  on  one  trial ;  and 
that  this  irregularity  had  materially  prejudiced  him  in  his  defence ;  he  further 
contended  that  the  sentence  passed  was  too  severe. 

The  order  of  the  Court  (Pethkram,  C.J.,  and  Beverley,  J.)  was  delivered 
by 

Petheram,  C.J. — In  this  case,  th^  prisoner,  who  was  a  clerk  in  the  Post 
Office  Savings  Bank,  has  been  charged  and  tried  for  embezzling  various  sums 
of  money  which  were  deposited  by  various  depositors  in  the  same  bank,  and  the 
present  application  is  really  an  application  upon  a  rule  which  has  been  obtained 
to  quash  the  whole  proceedings,  on  the  ground  that  the  trial  is  illegal,  because 
the  prisoner  has  been  tried  for  four  offences  of  the  same  kind  at  the  same  trial, 
whereas  under  s.  234  of  the  Code  of  Criminal  Procedure  he  could  only  be  tried 
for  three  such  offences. 

It  is  clear  from  the  terms  of  that  section  that  a  man  can  only  be  tried 
for  three  separate  offences  of  the  same  kind  at  the  same  trial,  and,  speaking 
for  myself,  I  think  that,  if  a  man  were  tried  for  four  specific  offences  at  one 
trial,  it  would  not  be  merely  an  irregularity  which  could  be  cured  by  s.  537  of 
the  Code,  but  a  defect  in  the  trial  which  would  render  the  whole  trial  inopera- 
tive, unless  it  were  cured  by  some  subsequent  proceeding  by  striking  out  some 
portion  of  the  charge,  and  as  to  the  propriety  and  legality  of  such  a  proceed- 
ing we  do  not  at  present  express  any  opinion. 

The  first  question  is  whether  the  prisoner  was  tried  for  more  than  three 
distinct  offences.  The  charges  in  respect  of  which  the  trial  took  place  were 
charges  for  embezzling  the  money  of  the  Post-Master-General,  the  money 
having  been  deposited  in  his  hands,  and  he  being  the  person  responsible  for 
it.  What  appears  to  have  been  proved  was  that  the  prisoner  was  the  man 
whose  duty  it  was  to  receive  deposits  and  make  payments,  and  also  to  enter 
in  the  books  of  the  Post  Office,  and  also  in  the  pass  books  supplied  to  the 
customers,  the  amounts  received  by  the  Post  Office  and  the  amounts  paid  out 
by  him.  In  some  way  or  other  suspicion  arose  and  enquiries  were  made,  and 
as  the  result  of  those  enquiries  it  was  ascertained  that  this  man's  cash  was  short 
by  a  certain  sum  of  money.  Having  found  out  that,  the  next  thing  to  be  done 
was  to  enquire  what  had  become  of  it,  and  it  does  appear  from  the  books  kept 
by  him  that  this  deficiency  was  in  respect  of  the  accounts  of  three  depositors. 
Those  depositors'  accounts  showed  that  they  had  received  particular  sums  of 
money,  but,  on  an  enquiry  being  made  from  the  depositors,  it  was  found  that 
they  had  not  received  them,  and  the  inference  was  thafe  the  cash  of  the  prisoner 
being  short  by  those  amounts,  and  the  depositors  not  having  received  them, 
those  sums  were  embezzled  by  him. 

As  to  two  of  the  depositors,  the  entries  made  in  the  books  of  the  prisoner 
were  entries  of  sums  which  were  alleged  to  have  been  paid  by  him  on  one 
particular  date,  but  that  is  not  made  out,  the  fact  being  that,  the  money  having 
been  embezzled  by  him,  the  entries  were  made  by  him  on  diat  particular  date 
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for  the  purpose  of  concealing  the  embezzlement,  but  in  the  case  of  these  de- 
positors, no  question  arises  as  to  their  being  more  than  one  offence,  and  there 
is  no  ground  for  suggesting  that  more  than  two  offences  were  committed. 

In  respect  of  the  third  depositor,  the  amount  was  short  by  Rs.  195  ;  that 
isthe  amount  by  which  his  cash  would  be  short,  and  is  the  amount  which  he 
says  he  has  not  received.  The  first  step  to  be  taken  in  regard  to  that  was  to  ex- 
amine the  books  which  were  kept  by  him  in  order  to  see  what  had  become 
of  the  money,  and  that  appears  in  his  own  hand  an  entry  which  shows  that  he 
paid  the  money  to  his  depositor  on  two  different  occasions,  and  he  says  so  in  his 
statement.  The  statement  that  he  paid  the  money  is  proved  to  be  untrue,  and 
is  a  statement  which  was  made  to  conceal  the  fraud  and  the  embezzlement  of 
the  money  of  which  he  had  been  guilty. 

Then  the  question  arises,  does  the  entry  clearly  show  that  the  embezzle- 
ment of  this  sum  of  Rs.  195  took  place  on  two  dates,  and  consisted  of  two 
separate  transactions,  so  that  it  was  an  offence  on  which  the  man  would  have 
to  be  charged  on  two  charges.  But  the  offence  is  an  offence  of  embezzling 
the  sum  of  Rs.  195 ;  so  far  as  we  know,  it  may  have  been  embezzled  at  one 
and  the  same  time,  and  the  only  use  of  the  two  false  entries  was  to  make  them 
part  of  the  evidence  in  the  general  charge  of  embezzlement.  Under  these  cir- 
cumstances, I  am  of  opinion  that  the  embezzlement  of  the  Rs.  195  was  really 
one  offence,  and  could  be  included  in  one  charge  ;  and  though  it  covers  the  two 
entries,  it  is  not  shown  that  it  was  two  offences. 

Under  these  circumstances,  I  do  not  think  it  is  shown  that  the  prisoner 
was  tried  for  more  than  three  offences  in  one  trial,  and  that  there  is  any  ground 
for  saying  that  the  trial  was  illegal ;  and  therefore  the  rule  must  be  discharged. 

T.  A.  P. 

Rule  discharged. 


1886. 


In  the 
matter  op 

LUCHMI- 
NARAIN, 

14  Cal.  198. 


CRIMINAL  MOTION. 

Before  Mr,  Justice  Mitter  and  Mr,  Justice  Grant. 

BAIDYA  NATH  SINGH  (Petitioner)  v.  MUSPRATT  and  others  (Oppo- 
site Parties).! 

Dismissal  of  Complaint — Report  of  Police  Officer  who  is  an  accused  person — Cri- 
minal Procedure  Code  (Act  X.  of  1882)^  ss.  200 — 203^  43J. 

Ss.  200  to  203  of  the  Criminal  Procedure  Code  must  be  read  together,  and  a  Magis- 
trate dismissing  a  complaint  under  the  provisions  of  s.  203  on  any  one  of  the  three  grounds, 
vie.  : — 

(i.)  If  he,  upon  the  statement  of  the  complainant,  reduced  to  writing  under  s.  200, 
finds  no  offence  has  been  committed  ; 

(2.)  If  he  distrusts  the  statement  made  by  the  complainant ;  and 

(3.)  If  he  distrusts  that  statement,  but  his  distrust  is  not  sufficiently  strong  to  warrant 
him  in  acting  upon  it,  except  upon  a  further  enquiry  as  provided  for  in  s.  202 — 
must  record  his  reasons  for  so  doing,  for,  if  such  reasons  were  not  recorded,  it  would  be  im- 
possible for  the  High  Court,  exercising  its  revisional  powers  under  s.  437  of  the  Criminal 
Procedure  Code,  to  consider  whether  the  discretion  01  such  Magistrate  nas  been  properly 
exercised. 

It  was  never  contemplated  that  a  Magistrate  should  call  for  a  report  from  an  accused 
person  under  s.  202  for  the  purpose  of  ascertaining  the  truth  of  the  complaint  if  such  ac- 
cmsed  happened  to  be  an  officer  subordinate  to  the  Magistrate. 

»  Criminal  Motion,  No.  376  of  1886,  against  the  order  passed  by  L.  Hare,  Esq.,  Ofli* 
ciating  Magistrate  of  Maldah,  dated  the  21st  of  July  1886. 


1886. 
Sep.  7. 


14  Cal.  141. 
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Where,  therefore,  a  complaint  was  made  against  a  police-officer,  and  complainant's 
■  ■  statement  was  duly  recorded,  and  the   Magistrate,  acting  under  the  provision  of  s.  202, 

Baidya  Nath  called  for  a  report  from  such  police-officer,  and,  acting  upon  that  report,  dismissed  the  com- 


SlNGH 
MUSPRATT, 

i4CaI.  141. 


plaint  under  s.  203: 

Held  that  he  had  acted  illegally,  and  that  his  order,  made  under  the  last-named  section, 
should  be  set  aside,  and  the  ca'se  proceeded  with  according  to  law  from  the  time  at  which 
the  complaint  was  made  and  the  complainant's  statement  so  recorded. 

The  facts  upon  which  this  rule  was  issued  were  as  follows  :  On  the  night 
of  the  27th  June,  some  unripe  indigo  was  cut  and  carried  off  from  certain  land, 
and  a  charge  of  theft  was  laid  against  one  Gopi  Mohun  Misser  and  others  with 
regard  to  that  indigo.  In  the  course  of  investigating  that  case,  Mr.  Muspratt, 
Assistant  Superintendent  of  Police,  accompanied  by  Mr.  Hemming,  an  indigo 
planter  and  complainant  in  the  case  against  Gopi  Mohun  Misser,  and  Mr.  Rice, 
his  manager,  proceeded  to  the  Nurutunpore  Indigo  Factory,  which  belonged  to 
the  accused,  where  it  was  alleged  the  stolen  indigo  had  been  taken,  for  the  pur- 
pose of  enquiring  into  the  matter.  On  the  5th  July  a  complaint  was  preferred 
by  one  Baidya  Nath  Singh,  a  servant  of  Gopi  Mohun  Misser,  against  Mr.  Mus- 
pratt,  Mr.  Hemming,  and  Mr.  Rice,  charging  them  with  theft,  criminal  trespass, 
and  assault.  The  complainant  alleged  that  the  three  accused,  accompanied  by 
others,  walked  into  the  factory  of  Gopi  Mohun  Misser  without  any  authority, 
broke  open  an  iron  chest,  and  took  some  money  from  it,  and  that  they  com- 
mitted mischief  by  digging  up  the  floor  of  the  room ,  going  into  the  cook-house 
and  breaking  the  cooking  pots,  and  spitting  into  the  food  that  was  being  cooked. 
It  was  also  alleged  that  some  of  Gopi  Mohun's  servants  had  been  assaulted.  After 
the  complaint  was  filed,  Baidya  Nath  Singh  was  examined  on  the  same  day  on 
solemn  affirmation  in  support  of  it,  and  he  deposed  to  the  truth  of  the  facts  con- 
tained in  the  complaint. 

After  that  evidence  had  been  taken  the  Magistrate  recorded  an  order  upon 
it  to  the  following  effect :  "  Forwarded  to  the  Assistant  Superintendent,  who  is 
requested  to  state  the  circumstances  under  which  the  house  of  Gopi  Mohun 
Baboo  was  searched,  if  it  was  searched  at  all." 

In  answer  to  the  Magistrate's  request,  Mr.  Muspratt  submitted  a  report, 
and  on  the  13th  July  the  Magistrate  recorded  the  following  order :  "The  search 
complained  of  was  clearly  within  the  power  of  the  police,  and  from  the  report 
submitted  by  the  Assistant  Superintendent,  it  does  not  appear  that  it  was  im- 
properly conducted.  A  primd  facie  case  of  theft  had  been  made  out,  of  which 
the  accounts  appeared  to  disclose  an  intention  on  the  part  of  the  accused  to 
use  violence  or  force,  if  necessary,  for  the  accomplishment  of  his  purpose,  and 
under  these  circumstances  a  search  to  discover  if  there  were  arms  without  license 
or  even  latties  in  unusual  number  was  reasonable.  The  complaint  will  be  filed.'' 

On  the  1 6th  July  the  complainant  Baidya  Nath  Singh  applied  to  the  Ma- 
gistrate by  petition  to  know  what  orders  had  been  passed  on  his  complaint,  and 
prayed  that  he  might  be  allowed  to  pay  the  process-fees,  and  that  a  summons 
should  issue  against  the  accused  and  witnesses,  and  that  the  case  might  be 
tried. 

On  the  2  ist  July  the  Magistrate  recorded  the  following  order :  "The  com- 
plaint does  not  disclose  any  offence  having  been  committed.  The  search  was 
in  accordance  with  the  provisions  of  the  law,  and  the  Assistant  Superintendent 
was  acting  within  his  powers  in  making  the  search.  As  to  the  other  parties 
named,  it  appears  from  the  Assistant  Superintendent's  report  that  they  merely 
accompanied  him  as  witnesses.     Complaint  is  dismissed.  ' 
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On  the  17th  August  the  complainant  moved  the  High  Court  to  set  aside        1886, 

that  order  under  the  provisions  of  s.  437  of  the  Code  of  Criminal  Procedure,  r j;j — 

on  the  ground  that  the  procedure  adopted  by  the  Magistrate  was  not  warranted  "^^^^^  ^^t" 
by  law,  and  that  his  petition  and  statement,  taken  in  support  of  it  on  solemn  affir-       Singh 
mation,  clearly  disclosed  facts  which  constituted  offences  under  the  sections  *• 

under  which  he  charged  the  accused.  Muspratt, 

Upon  that  application  the  present  rule  was  issued,  calling  upon  the  Ma-    '^CaL  141. 
gistrate  to  show  cause  why  his  order  dismissing  the  complaint  should  not  be 
set  aside,  and  why  he  should  not  proceed  to  hear  the  complaint  and  try  the  case. 

The  rule  now  came  on  to  be  heard. 

Mr.  M.  M.  Ghose  and  Mr.  A.  P.  Gasper  for  the  petitioner. 

Mr.  Kilby  and  Mr.  M.  P.  Gasper  for  Government. 

The  judgment  of  the  High  Court  (Mitter  and  Grant,  J  J.)  was  as  follows  : 

This  rule  was  issued  on  the  17th  of  August  last  upon  the  Magistrate  to 
show  cause  why  his  order,  dated  the  21st  of  July  last,  dismissing  the  complaint 
of  the  petitioner  who  obtained  this  rule,  should  not  be  set  aside.  That  order 
of  the  Magistrate  came  to  be  passed  under  the  following  circumstances.  The 
petitioner  filed  a  petition  before  the  District  Magistrate  on  the  5th  of  July  last, 
complaining  of  certain  offences  having  been  committed  by  the  three  accused 
persons.  He  was  examined  on  the  same  date,  and  after  recording  his  examina- 
tion, the  Mag^istrate  passed  the  following  order  on  the  same  date  :  "  Forwarded 
to  the  Assistant  Superintendent,  who  is  requested  to  state  the  circumstances 
under  which  the  house  of  Gopi  Mohun  Baboo  was  searched,  if  it  was  searched 
at  all. "  It  may  be  mentioned  here  that  the  Assistant  Superintendent  who  was 
requested  to  state  the  circumstances  was  the  accused  person  No.  3.  Upon  that 
the  Assistant  Superintendent  submitted  his  report,  we  are  informed,  on  the  nth 
of  July.  Although  that  report  is  part  of  the  record  of  this  case,  and  although  the 
record  was  sent  for,  the  report  has  not  been  appended  to  the  record  that  has  been 
sent  up.  That  the  report  is  part  of  the  record  appears  from  the  final  order  , 
passed  in  this  case,  to  which  we  shall  refer  hereafter.  On  that  report  being 
submitted  on  the  i^th  of  July,  the  Magistrate  recorded  the  following  order: 
"  The  search  complained  of  was  clearly  within  the  power  of  the  police,  and 
from  the  report  submitted  by  the  Assistant  Superintendent  it  does  not  appear 
that  it  was  improperly  conducted,  kprimd  facie  case  of  theft  had  been  made 
out,  of  which  the  accounts  appeared  to  disclose  an  intention  on  the  part  of  the 
accused  to  use  violence  or  force,  if  necessar)t,  for  the  accomplishment  of  his 
purpose;  and  under  these  circumstances  a  search  to  discover  if  there  were 
arms  without  license  or  even  latties  in  unusual  number  was  reasonable.  The 
complaint  will  be  filed."  Then  on  the  21st  of  July  the  Magistrate  dismissed 
the  complaint,  and  he  did  so  apparently  under  s.  203  of  the  Criminal  Proce- 
dure Code,  although  that  section  is  not  mentioned  in  the  order  itself.  The 
order  dismissing  the  complaint  is  to  the  following  effect :  **  The  complaint 
does  not  disclose  any  offence  as  having  been  committed.  The  search  made 
was  in  accordance  with  the  provisions  of  the  law,  and  the  Assistant  Superin- 
tendent was  acting  within  his  powers  in  making  the  search.  As  to  the  other 
parties  named,  it  appears  from  the  Assistant  Superintendent's  report  that  they 
merely  accompanied  him  as  witnesses.  Complaint  is  dismissed.''  This  is 
the  order  with  reference  to  which  this  rule  was  obtained.  It  was  passed,  as 
already  stated,  under  s.  203  of  the  Criminal  Procedure  Code.  That  section 
gives  very  large  powers  to  &e  Magistrate  to  dismiss  a  complaint  without  issu- 
ing a  process  at  all  against  the  apcused  persons,  but  certain  conditions  are 
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1886.        laid  down  in  the  chapter  in  which  that  section  occurs,  and  those  conditions 

"J ~ must  be  strictly  fulfilled  in  making  an  order  under  s.  203.     S.  200  provides 

iDYA  ATH  ^j^^j.  it  ^  Magistrate  taking  cognizance  of  an  offence  on  complaint  shall  at 
once  examine  the  complainant  upon  oath,  and  the  substance  of  the  examina- 
tion shall  be  reduced  to  writing,  and  shall  be  signed  by  the  complainant,  and 
also  by  the  Magistrate."  Then  s.  201  provides  the  procedure  to  be  adopted 
by  the  Magistrate  if  he  finds  himself  not  competent  to  take  cognizance  of  the 
case.  S.  202  lays  down  that  "  if  the  Chief  Presidency  Magistrate,  or  any 
other  Presidency  Magistrate  whom  the  Local  Government  may  from  time  to 
time  authorize  in  this  behalf,  or  any  Magistrate  of  the  first  or  second  class, 
sees  reason  to  distrust  the  truth  of  a  complaint  of  an  offence  of  which  he  is 
authorized  to  take  cognizance,  he  may,  when  the  complainant  has  been  ex- 
amined, record  his  reasons  for  distrusting  the  truth  of  the  complaint,  and  may 
then  postpone  the  issue  of  process  for  compelling  the  attendance  of  the  per- 
son complained  against,  and  either  inquire  into  the  case  himself,  or  direct  a 
previous  local  investigation  to  be  made  by  any  officer  subordinate  to  such  Ma- 
gistrate, or  by  a  police-officer,  or  by  such  other  person,  not  being  a  Magistrate 
or  police-officer,  as  he  thinks  fit,  for  the  purpose  of  ascertaining  the  truth  or 
falsehood  of  the  complaint."  Then  comes  s.  203,  which  says :  *'  The  Magis- 
trate before  whom  a  complaint  is  made,  or  to  whom  it  has  been  transferred, 
may  dismiss  the  complaint  if,  after  examining  the  complainant,  and  consider- 
ing the  result  of  the  investigation  (if  any)  made  under  s.  202,  there  is,  in  his 
judgment,  no  sufficient  ground  for  proceeding."  Reading  all  these  sections 
together,  it  seems  to  us  that  a  Magistrate  may  dismiss  a  complaint  under 
s.  203  on  any  one  of  these  three  grounds.  In  the  first  place,  under  s.  203,  if 
he,  upon  the  statement  made  by  the  complainant,  reduced  to  writing  under 
s.  200,  finds  that  no  offence  has  been  committed ;  in  the  second  place,  if  he 
distrusts  the  statement  made  by  the  complainant,  he  may  also  dismiss  the  com- 
plaint ;  and  in  the  third  place,  if  he  distrusts  the  complainant's  statement,  but 
his  distrust  is  not  sufficiently  strong  to  warrant  him  to  act  upon  it,  he  may 
direct  a  further  inquiry  as  provided  in  s.  200,  and  he  may  either  conduct 
this  inquiry  himself  or  depute  a  subordinate  officer  to  conduct  it.  These 
are  the  three  cases  in  which  a  Magistrate  has  power  to  dismiss  a  complaint 
under  s.  203,  and  refuse  the  issue  of  process.  It  is  clear  to  us  that,  under 
s.  202,  if  he  distrusts  the  statement  of  the  complainant,  he  must  record  his 
reasons.  In  any  case  he  is  bound  to  record  his  reasons  for  distrusting  the  com- 
plaint. That  appears  to  us  to  be  quite  reasonable.  Under  s.  437  of  the  Crimi- 
nal Procedure  Code  this  Court  is  vested  with  the  power  of  revising  the  orders 
passed  by  Courts  subordinate  to  it  under  s.  203,  and  it  would  be  impossible 
for  this  Court  to  consider  whether  the  discretion  vested  in  the  Magistrate  under 
s.  203  had  been  properly  exercised,  unless  the  Magistrate  recorded  his  reasons 
for  dismissing  the  complaint  under  s.  203.  Now,  in  this  case  it  appears  to 
us  that  the  grounds  upon  which  the  Magistrate  has  dismissed  the  complaint 
are  such  as  would  warrant  this  Court  in  revising  the  order  made  by  him.  The 
first  ground  is,  that  the  complaint  does  not  disclose  that  any  offence  has  been 
committed.  We  have  read  the  statement  in  the  complaint,  and  we  think  that, 
if  that  statement  is  believed,  and  not  distrusted,  there  was  sufficient  foundation 
for  some  kind  of  criminal  charge  against  the  accused  persons.  Then  the  order 
goes  on  to  say  :  "  The  search  made  was  in  accordance  with  the  provisions  of 
the  law,  and  the  Assistant  Superintendent  was  acting  within  his  powers  in  making 
the  search.  As  to  the  other  parties  named,  it  appears  from  the  Assistant  Su- 
perintendent's report  that  they  merely  accompanied  him  as  witnesses."  The 
Magistrate  in  recording  these  reasons  has  entirely  proceeded  upon  the  report 
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of  the  Assistant  Superintendent.     That  appears  clear,  because  he  asks  for  that         1886. 

report,  and  on  that  report  being  submitted  on  the  i  ith  of  July,  he  recorded  the 

order,  extracted  above,  on  the  13th,  and  in  his  final  order  he  refers  to  that  re-  Baidya  Nath 
port,  and  acts  upon  it.  Now,  it  seems  to  us  that  the  Magistrate  acted  illegally 
in  calling  for  a  report  from  the  Assistant  Superintendent,  who  in  this  case  was 
one  of  the  accused  persons,  and  it  was  never  contemplated  that  under  s.  202 
any  report  could  be  called  for  from  an  accused  person  if  that  accused  person 
happened  to  be  an  officer  subordinate  to  the  Magistrate.  Upon  this  irregularity 
alone  we  think  that  the  order  of  the  Magistrate  refusing  to  entertain  the  com- 
plaint must  be  set  aside.  We  therefore  set  it  aside,  and  return  the  record  to 
the  Magistrate,  and  direct  that  he  proceed  with  the  case  in  accordance  with  the 
provisions  of  the  law.  His  procedure  up  to  the  time  of  recording  the  com- 
plaint was  quite  regular  and  legal,  and  he  must  take  up  the  case  at  that  stage. 
Taking  up  the  case  at  that  stage,  he  will  proceed  to  deal  with  it  in  accordance 
with  the  provisions  of  the  Criminal  Procedure  Code. 

H.  T.  H. 

Rule  made  absolute. 


APPELLATE  CRIMINAL. 

Before  Sir  W,  Comer  Pel  her  amy  Knight,  Chief  Justice,  and  Mr,  Justice 

Beverley, 

JASPATH  SINGH  v.  QUEEN-EMPRESS.^ 

Charge  to  jury — Criminal  Procedure  Code  (ActX,  of  1882),  s,  2g8 — Duty  of  Judge 
when  the  jury  are  uncertain  as  to  the  offence  committed — Evidence  disbelieved  ' 
in  some  parts,  and  accepted  in  others, 

A  jury,  after  retiring,  returned  to  the  box,  and,  after  unanimously  finding  both  pri- 
soners not  guilty  of  the  charges  framed  against  them,  stated  to  the  Judge  that  they  thought 
an  offence  had  been  committed  by  one  of  the  prisoners,  but  were  uncertain  as  to  the  sec- 
lion  of  the  Penal  Code  applicable  to  his  case ;  the  Judge  thereupon  made  over  to  them  a 
copy  of  the  Penal  Code,  leaving  them  to  decide  under  what  section  the  offence  fell.  Held 
that  he  had  failed  in  his  duty,  and  that  he  should  have  asked  the  jury  what  doubts  they  had 
as  to  the  crime  which  had  been  committed,  and  should  have  explained  to  them  the  law, 
and  informed  them  what  offence  the  facts  would  prove  against  the  prisoner  if  they  believed 
those  facts. 

Where  the  evidence  at  a  trial  is  in  part  disbelieved,  as  to  which  part  it  is  thought  that 
the  witnesses  had  committed  perjury,  it  is  unsafe  to  accept  the  evidence  of  those  witness- 
es in  other  parts,  and  to  convict  the  prisoner  thereunder. 

Jaspath  Singh  and  Dino  Nath  Sen  were  charged  under  ss.  304  and  326 
of  the  Indian  Penal  Code. 

At  the  trial  before  the  Sessions  Judge,  amongst  a  large  number  of  witnesses 
for  the  prosecution,  five  spoke  to  the  fact  that  Jaspath  Singh  struck  the  blow 
(which  caused  the  death  of  one  Tara  Chand,  deceased)  at  the  direction  of  Dino 
Nath  Sen.  As  to  the  effect  of  the  evidence,  the  Judge,  in  charging  the  jury, 
amongst  other  things,  said  :  *'  There  are  five  alleged  eye-witnesses  of  the  oc- 
currence, and  the  question  for  you  to  decide  is,  do  you  believe  these  witnesses;  if 
you  do  believe  them,  there  can  be  no  doubt  that  there  is  ample  proof  against  the 
accused  ;  if,  however,  you  do  not  believe  the  witnesses,  and  consider  that  the  real 
facts  have  been  suppressed,  as  suggested  by  the  prisoner's  counsel,  and  that 
there  had  been  a  mutual  fight,  you  ought  to  acquit ;  but  it  is  only  if  the  real 

1  Criminal  Appeal,  No.  762  of  1886,  against  the  order  passed  by  H.  Beveridge,  Esq., 
Sessions  Judge  of  Howrah,  dated  the  13th  of  September  1886. 
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facts  have  been  misrepresented  in  important  matters  that  you  would  be  justi- 
fied in  throwing  over  the  solid  body  of  evidence  adduced." 

As  regards  the  law,  the  Judge  charged  as  follows : — 

"  If  you  believe  the  evidence,  it  can  hardly  be  doubted  that  the  offence 
is  one  of  culpable  homicide ;  it  is  well  known  that  the  head  is  a  dangerous  part 
of  the  body  to  strike,  especially  with  a  latit ;  the  man  who  struck  the  deceas- 
ed must  have  intended  to  kill  him,  or  at  least  knew  that  it  was  likely  that  he 
would  do  so ;  he  would,  therefore,  be  guilty  under  one  of  the  clauses  of  s.  304. 
You  may,  however,  form  a  different  opinion,  and  may,  if  you  like,  find  the 
prisoners  guilty  under  s.  326.  If  you  have  any  reasonable  doubt,  you  must 
give  the  prisoners  the  benefit  of  that  doubt." 

The  jury  eventually  acquitted  both  prisoners  of  the  charges  under  ss.  304 
and  326  of  the  Penal  Code ;  but  thought  that  Jaspath  Singh  had  committed 
some  offence,  although  they  were  uncertain  as  to  the  section  of  the  Penal  Code 
under  which  the  offence  (if  any)  fell ;  thereupon  the  Judge  handed  to  the  jury 
a  copy  of  the  Penal  Code,  leaving  them  to  apply  it  to  the  case  against  Jaspath 
Singh.  The  jury,  after  retiring,  returned  and  said  they  were  of  opinion  that 
Jaspath  Singh  was  guilty  of  an  offence  under  s.  325  of  the  Penal  Code. 

The  Judge  thereupon,  notwithstanding  the  fact  that  he  had  never  question- 
ed the  jury  as  to  the  doubts  which  they  had  inferentially  expressed,  and  had 
not  explained  the  law  as  set  out  in  s.  325  to  them,  sentenced  Jaspath  Singh  to 
four  years'  rigorous  imprisonment. 

The  prisoner  appealed  to  the  High  Court. 

Mr.  Ghose  for  the  appellant  contended  that,  the  jury  having  acquitted  on 
the  charges  under  ss.  304  and  326,  the  Judge  should  have  accepted  that  verdict; 
that  the  conviction  under  s.  325  was  unsustainable  on  the  evidence;  and  that 
the  Judge  was  wrong  in  leaving  the  jury  to  find  out  from  the  Penal  Code  the 
section  under  which  the  appellant,  Jaspath  Singh,  was  to  be  found  guilty. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilhy)  for  the  Crown. 

The  judgment  of  the  Court  was  delivered  by 

Petheram,  C.J.  (Beverley,  J.,  concurring). — I  think  that  this  appeal 
must  be  dismissed,  and  for  the  reason  that  this  is  a  finding  of  the  jury,  with 
which  this  Court  has  no  power  to  interfere ;  and  that,  if  the  verdict  of  the  jury 
is  correct,  and  I  must  take  it  to  be  correct,  because,  as  I  have  just  said,  I  have 
no  power  under  the  circumstances  to  interfere  with  it,  the  punishment  which 
has  been  inflicted  on  the  prisoner  for  killing  this  man  is  not  too  great. 

The  case  comes  before  us  in  a  way  which  discloses  a  state  of  things  as  to 
the  mode  in  which  trials  by  jury  are  conducted  in  this  country  that  is  much  to 
be  deprecated ;  and  in  what  I  say  now  I  am  speaking  for  myself  alone — I  do 
hope  that  Judges  in  explaining  the  law  to  juries  in  cases  in  which  juries  are 
to  act  will  take  more  pains  in  explaining  the  sections  of  the  Code,  and  not 
leave  the  Code  to  the  juries  for  them  to  find  out  the  meaning  of  it  themselves. 

I  think  that  in  this  case  there  is  a  possibility,  I  will  not  say  probability, 
that  there  has  been  a  miscarriage  of  justice,  and  if  there  is,  as  I  think  there 
is  this  possibility,  it  arises  from  the  fact  that  the  Judge  did  not  sufliciently  ex- 
plain the  law  to  the  jury,  and  my  reason  for  thinking  that  there  is  a  possibility 
of  a  miscarriage  of  justice  in  this  case  is,  that  the  Judge  in  his  charge  to  the 
jury  shows  that  he  had  come  to  the  conclusion  that  the  evidence  for  the  pro- 
secution was  to  be  taken  as  a  whole,  and  that  the  only  thing  for  the  jury  to  do, 
if  they  disbelieved  it  as  a  whole,  was  to  acquit  the  prisoner.    The  jury  did  not 
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Uke  that  course.  They  found  a  verdict  which  showed  that  they  disbelieved 
the  evidence  for  the  prosecution  in  certain  parts  as  to  which  they  thought  the  - 
witnesses  were  committing  perjury,  and  they  say  that  story  is  untrue  ;  but  they 
accepted  that  evidence  in  other  parts,  and  convicted  one  of  the  prisoners  upon 
it.  The  charge  of  the  Judge  shows  that  that  was  unsafe,  and,  speaking  for  my- 
self, I  quite  agree  with  him.  I  think  it  absolutely  unsafe  to  take  the  story  of 
certain  witnesses  which  is  shown  to  be  perjured  as  to  a  portion  and  to  accept 
their  statements,  and  act  upon  it.  Therefore,  I  think  that,  in  this  particular  case, 
on  the  Judge's  own  view,  there  is  a  miscarriage  of  justice ;  but,  as  I  said  before, 
1  am  not  able  to  interfere  on  that  ground,  because  the  Code  gives  us  no  power 
to  interfere  with  the  verdict  of  a  jury  in  cases  where  there  is  evidence  to  go 
before  them,  and  in  this  case  there  was  evidence  to  go  before  them. 

Then  the  question  is,  how  far  that  state  of  things  arose  from  the  fact  of  the 
law  being  insuflficiently  explained  to  the  jury  by  the  Judge.    As  the  charge  was 
originally  drawn  against  these  two  men,  it  was  a  charge  of  inflicting  injury 
which  either  amounted  to  homicide  or  grievous  hurt,  and  there  was  no  question 
before  the  Judge  as  to  there  being  any  provocation  on  either  of  those  charges, 
and  the  Judge  charged  the  jury  from  the  point  of  view  that  they  would  convict 
on  one  of  those  charges  taken  simply,  and  practically  his  charge  amounted  to 
this :    These  are  the  two  matters  in  respect  of  which  these  men  are  being  tried, 
and  it  will  be  for  you  to  say  whether  you  believe  the  evidence  for  the  prosecu- 
tion.   If  you  do,  you  must  convict  the  prisoners ;  but  if,  on  the  other  hand,  you 
do  not  believe  that  evidence,  you  must  acquit  them ;  and  the  only  matter  before 
the  jury  was  the  question  of  these  two  substantive  charges  taken  simpliciter 
without  any  question  of  mitigating  circumstances.     It  appears,  so  far  as  the 
prisoner  before  us  is  concerned,  that  the  jury  came  in  an  uncertain  state  of 
mind,  and  they  told  the  Judge  that  they  could  not  say  under  what  section  the 
offence  came.  Now,  upon  that,  I  think  the  duty  of  the  Judge  was  to  have  ask- 
ed the  jury  what  doubt  they  had  as  to  the  crime  which  had  been  committed ; 
and  if  he  had  done  that,  he  would  have  found  that  it  was  not  a  doubt  as  to 
whether  the  offence  amounted  to  culpable  homicide  or  grievous  hurt,  but  a 
doubt  under  a  totally  different  section  which  was  not  explained  to  them,  as  to 
whether,  if  this  man  had  inflicted  hurt,  he  did  it  under  circumstances  of  grave 
and  sudden  provocation.    If  the  Judge  had  asked  that  question  he  would  have 
carried  out  his  duty,  and  he  would  have  been  able  to  explain  to  the  jury  how 
it  is  that,  in  questions  of  this  kind,  the  substantive  offence  would  be  affected 
by  the  qualifying  clause  of  the  next  section.  But  he  did  nothing  of  the  kind ;  in- 
stead of  doing  that,  he  simply  gives  the  Penal  Code  to  the  jury,  in  order  that 
they  may  read  it  themselves,  and  apply  it  in  the  best  way  they  could.    In  do- 
ing that,  I  can  only  say,  and  I  must  say  it  here,  that  I  think  that  the  Judge  did 
not  do  his  duty.    I  think  that  it  is  the  duty  of  a  Judge  to  explain  the  law  to  the 
jury,  and  to  tell  them  what  offence  the  facts  would  prove  against  the  prisoner 
if  they  believed  them,  and  it  is  then  for  the  jury  to  say  whether,  within  the 
definition  given  by  the  Judge,  the  facts  as  proved  constitute  the  offence.    If 
the  Judge  had  done  that,  I  do  not  think  that  the  complications  would  have 
arisen  which  have  arisen  in  this-  case,  and  I  think  this  case  is  a  good  illustration 
to  show  how  very  important  it  is  that  Judges  should  not  leave  the  Code  to  the 
jury  in  this  kind  of  way  for  them  to  read  and  interpret  it  for  themselves,  but, 
as  I  said  before,  they  must  explain  the  law  to  the  jury,  and  tell  them,  not  un- 
der what  section  they  are  to  convict  the  accused,  but  in  some  kind  of  popular 
language  which  they  can  understand  of  what  offence  they  are  to  convict  him, 
whether  it  be  homicide,  or  grievous  hurt,  or  any  other.     It  is  for  the  Judge  to 
construe  the  law ;  it  is  for  the  jury  to  find  the  facts,  and  I  hope  that,  in  future, 
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1886.  Judges,  in  these  jury-trials,  will  be  careful  not  simply  to  leave  the  Code  to  the 
jury,  but  be  at  the  pains  to  explain  it  themselves.  For  these  reasons,  having 
in  mind  that  there  was  evidence  of  the  crime  of  which  the  prisoner  has  been 
convicted,  that  the  question  of  fact  was  for  the  jury,  and  that  there  was  no  ap- 
peal from  their  verdict,  I  think  that  this  appeal  must  be  dismissed. 

T.  A.  P. 

Appeal  dismissed. 

CRIMINAL  REVISION. 

Before  Sir  W.  Comer  Peiheram,  Knighi,  Chief  Justice^  and  Mr,  Justice 

Beverley, 

1886.  RAJA  BABU  (Petitioner)  v,  MUDDUN  MOHUN  LALL  (Opposite 

Nov.  27.  Party).^ 

14  Cal.  169.     Criminal  Procedure  Code  (Act  X,  of  1882),  s.  7^5 — Possession — Title — Symbolical 

possession. 

A  Magistrate,  trying  a  case  under  s.  145  of  the  Criminal  Procedure  Code,  in  deter- 
mining the  question  of  possession,  took  into  consideration  the  question  of  title.  Neid 
that  he  had  a  right  to  discuss  the  question  of  title,  if  in  his  opinion  it  was  material  upon 
the  question  of  possession ;  and  that  the  mere  fact  that  he  had  considered  and  discussed 
the  Question  of  title  would  not  invalidate  his  decision  on  the  point  of  possecslon,  pro- 
vided that  there  was  evidence  before  him  as'  to  who  was  in  possession. 

Semble. — In  the  absence  of  any  other  evidence  of  possession,  a  Magistrate  would  be 
justified  in  finding  possession  to  be  with  a  person  to  whom  symbolical  possession  has  been 
shown  to  have  been  given  in  execution  of  a  decree,  although  possibly  slight  evidence 
would  be  sufficient  to  rebut  such  evidence  of  possession. 

This  was  a  rule  obtained  on  the  29th  October  i886  by  Raja  Babu  and 
others,  calling  upon  Muddun  Mohun  Lall  and  others  to  show  cause  why  an 
order,  dated  the  21st  September  1886,  passed  by  the  Deputy  Magistrate  of 
Monghyr,  declaring  Muddun  Mohun  and  his  party  to  be  in  possession  of  a 
certain  orchard,  should  not  be  set  aside. 

The  facts  of  the  case  were  that  Muddun  Mohun  Lall  had  obtained  a  de- 
cree against  one  Sital  Pershad,  the  father  of  Raja  Babu,  for  Rs.  4,000  on  the 
8th  August  1884,  and,  on  the  17th  September  1884,  had  applied  for  execution, 
and  attached  the  orchard  above  referred  to,  the  sale  being  fixed  for  the  i6th 
March  1885.  The  sale  was  postponed,  and  the  orchard  eventually  sold  to 
Muddun  Mohun  Lall  some  time  in  1885  ;  this  sale  was  confirmed  Qn  the  16th 
May  1885.  Sital  appealed  to  the  High  Court  against  the  order  confirming  the 
sale,  but  his  appeal  was  dismissed.  On  the  19th  January  i886,  the  Subor- 
dinate Judge  issued  an  order  for  the  delivery  of  the  orchard  to  Muddun  Mo- 
hun, and  on  the  24th  January  he  was  given  symbolical  possession. 

On  the  5th  January  1886,  Raja  Babu  put  in  a  petition  before  the  Magis- 
trate, alleging  that,  on  the  4th  March  1884,  he  had,  in  execution  of  a  decree 
obtained  by  some  third  party  against  Sital  Pershad,  purchased  the  orchard  in 
the  name  of  one  Nursing  Sahai,  and  he  prayed  that  possession  of  the  orchard 
might  be  given  to  him,  he  already  having  been  in  legal  possession.  This  ap- 
plication was,  however,  reject/ed ;  on  the  26th  January  Nursing  Sahai  applied 
unsuccessfully  for  possession  on  his  own  account. 

^  Criminal  Revision,  No.  461  of  1886,  against  the  order  passed  by  Baboo  Mokendro 
Nath  Gupto,  Deputy  Magistrate  of  Monghyr,  dated  the  21st  of  ^ptember  x886. 
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On  the  25th  March  disturbances  having  taken  place  between  the  parties,         1886. 
the  Joint-Magistrate  stepped  in,  and  required  both  parties  to  show  cause  why 
they  should  not  be  bound  down  to  keep  the  peace ;  proceedings  under  s.  145        ^^ 
of  the  Criminal  Procedure  Code  were  also  initiated,  Raja  Babu  setting  up  the  *' 

facts  alleged  in  his  petition  of  the  5th  January — the  case  under  s.  107  result-     Muddon 
ing  in  Sital  Pershad,  Raja  Babu,  and  his  servents  being  bound  down  to  keep  MomunLall, 
the  peace;  and  the  case  under  s.  145  resulting  in  Muddun  Mohun  Lall  being    uCal.  iflg. 
declared  to  be  in  possession  of  the  orchard.     Raja  Babu  then  moved  the  High 
Court  in  both  cases;  and  the  order  under  s.  107  was  set  aside  as  against  him, 
the  order  under  s.  145  being  also  set  aside,  on  the  ground  that  no  evidence  as 
to  possession  of  the  orchard  had  been  taken  on  his  behalf. 

On  the  20th  June  1886,  in  consequence  of  further  disturbances  between 
the  parties,  the  Deputy  Magistrate  directed  the  police  to  make  enquiries,  the 
police  reporting  that  Raja  Babu  was  in  possession,  and  that  Muddun  Mohun 
Lall  had  attempted  to  dispossess  him.  The  Deputy  Magistrate,  after  himself 
visiting  the  spot,  took  up  the  case  on  the  petition  of  Raja  Babu  under  s.  145, 
and  after  entering  into  the  questions  as  to  whether  the  first  purchase  had  been 
made  benami,  and  as  to  whether  symbolical  possession  had  or  had  not  been 
given  by  the  Court  peon  to  Muddun  Mohun  Lall,  held  on  the  21st  September 
1886  that  Muddun  Mohun  Lall  was  entitled  to  retain  possession  of  the  orchard. 

Raja  Babu  then  obtained  the  present  rule  calling  upon  Muddun  Mohun 
to  show  cause  why  the  order  of  the  21st  September  should  not  be  set  aside. 

Mr.  Bonnerjee  (with  him  Mr.  Twiddle)  appeared  to  show  cause,  stated  the 
facts  out  of  which  the  case  arose,  and  contended  that  the  Magistrate  had  suf- 
ficient evidence  before  him,  showing  who  was  in  possession  at  the  time  of  en- 
quiry, irrespective  of  the  other  matters  touched  upon  in  his  judgment  to  justi- 
fy him  in  coming  to  the  decision  given. 

Mr.  Woodroffe  (with  him  Mr.  Amir  Ali)  appeared  for  Raja  Babu  in  sup- 
port of  the  rule,  and  contended  that  the  Deputy  Magistrate  had  enquired  into 
the  question  as  to  whether  the  orchard  had  or  had  not  been  purchased  bena- 
mi, whereas  he  ought  to  have  confined  his  attention  to  the  point  of  actual  pos- 
session ;  that  the  Deputy  Magistrate  had  further  made  his  order  on  the  strength 
of  the  symbolical  possession  given  by  the  Civil  Court,  and  cited  Juggobun- 
dhu  Mookerjee  v.  Ram  Chunder  Bysack^  as  showing  that  symbolical  posses- 
sion was  no  possession  as  against  third  parties,  and  was  no  evidence  of  actual 
possession;  that  the  Deputy  Magistrate,  in  accordance  with  Ambler  v.  Pu- 
shong?  should  have  alone  decided  who  was,  at  the  time  of  the  institution  of 
the  proceedings  under  s.  145,  in  possession.  That  all  the  proceedings  held 
by  the  Deputy  Magistrate  had  been  vitiated  by  the  manner  in  which  the  case 
had  been  tried,  because  {a)  the  Deputy  Magistrate  had  in  his  order  discussed 
the  question  of  benami,  and  determined  that  no  formal  possession  was  given 
until  after  the  sale  to  Muddun  Mohun  Lall,  {b)  because  he  had  discussed  the 
question  as  to  whether  possession  was  delivered  to  Muddun  Mohun  Lall  by 
Uie  Court  peon  ;  and  {c)  because  the  evidence  in  the  enquiry  showed  that  Ra- 
ja Babu  was  in  actual  possession,  the  evidence  on  Raja  Babu's  side  having 
been  given  by  the  police,  whereas  the  evidence  on  the  other  side  was  that  01 
the  retainers  of  Muddun  Mohun  Lall.  He  further  contended  that,  if  posses- 
sion was  with  Raja  Babu  from  the  8th  March  1884  to  the  24th  June  1886,  the 
presumption  of  law  was  that  possession  remained  in  him  until  it  was  altered, 
but  that  the  Magistrate  had,  by  his  order  of  the  21st  September,  found  that 

M.  L.  R.,  5  Cal.  584.  M.  L.  R.,  1 1  Cal.  365. 
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1886.       Sital  Pershad  was  in  possession  ;  he  had  therefore  tried  a  question  not  in  Ins 
'  power,  and  had  drawn  inferences  from  that.    The  learned  counsel  further  re- 


Raja  Babu    ^^^^^  ^^  j^  ^^  j^^^-  j^^^^^^  Thakur} 


V. 


MuDDUN  ^^®  order  of  the  Court  (Petheram,  C.J.,  and  Beverley,  J.)  was  deli- 

14  Cal.  169.  Petheram,  C.J. — ^This  was  a  rule  which  was  obtained  to  set  aside  an  order, 

dated  the  21st  September  in  this  year,  declaring  the  possession  of  a  particular 
person  to  some  property  under  s.  145  of  the  Code  of  Criminal  Procedure. 

The  Magistrate  appears  to  have  been  set  in  motion  by  a  police-enquiry 
which  was  held  in  consequence  of  there  being  a  likelihood  of  a  breach  of  the 
peace  in  the  neighbourhood,  and  having  been  so  set  in  motion,  he  proceeded 
to  enquire,  as  it  was  his  duty  to  do  under  the  section,  who  was  in  possession 
of  this  property,  for  the  purpose  of  maintaining  him  in  possession  until  the 
parties  could  get  their  rights  decided  by  a  Civil  Court. 

This  rule  was  obtained,  so  far  as  I  recollect,  upon  the  ground  argued 
to-day  by  Mr;  Woodroffe,  that  the  Magistrate  had  failed  to  try  the  question  of 
possession  at  all,  and  that  he  had  confined  his  attention  to  the  question  of  title  ; 
and,  no  doubt,  upon  the  face  of  his  judgment,  it  appears  that,  to  a  great  ex- 
tent, he  considered  who  was  the  person  entitled  by  law  to  the  enjoyment  of 
this  property,  and  it  was  pressed  before  us  that  he  had  considered  that  to  such 
an  extent  that  he  had  lost  sight  of  the  real  question  before  him,  and  which  he 
had  a  right  to  try,  namely,  who  was  in  possession  at  the  time,  and  had  a  right 
to  be  maintained  in  possession  under  this  particular  section  of  the  Code. 

That  being  the  case,  it  is  for  us  to  consider  whether  the  Magistrate  had 
materials  before  him  on  which  he  was  justified  in  coming  to  the  conclusion 
which  he  undoubtedly  came  to,  that  the  person  in  whose  favour  he  has  made 
the  order  was  in  the  actual  possession  of  this  property.  It  is  true  that  in  arriv- 
ing at  that  conclusion  he  has  considered  who  had  title,  and  the  last  authority 
cited  by  Mr.  Woodroffe  shows  that,  if  he  thought  that  material  upon  the  ques- 
tion of  possession,  he  had  a  right  to  consider  it  and  to  discuss  it,  and  the  mere 
fad  that  he  considers  and  discusses  it  does  not  invalidate  his  decision  on  the 
question  of  possession,  provided  there  is  evidence  as  to  who  is  in  possession. 

Then  on  the  question,  whether  there  was  any  evidence  of  possession,  the 
evidence  is,  that  this  person  whom  he  found  to  be  in  possession  of  this  parti- 
cular piece  of  property  purchased  it  at  execution,  when  it  was  put  up  for  sale 
at  his  instance  under  a  decree  of  Court  after  the  regular  forms  of  attachment 
and  advertisement  had  been  gone  through.  The  advertisement  was  made  in 
the  way  sales  are  advertised  in  this  country,  that  is,  the  notification  of  the  sale 
was  stuck  up  in  the  Court-room,  and  the  sale  took  place  on  the  date  fixed  in 
the  notification,  and  after  the  purchase  had  been  made,  the  form  was  gone 
through  of  giving  possession  to  the  purchaser.  This  is  proved.  No  doubt,  it 
may  be  said  that  this  is  a  mere  symbolical  possession,  but  in  the  absence  of 
an)rthing  else,  the  question  is  whether,  under  such  circumstances,  a  Judge  is 
justified  in  finding  possession,  if  he  is  satisfied  that  possession  was  thus  tsdcen. 
We  think  he  is,  even  supposing  there  was  no  other  evidence.  When  it  is  proved 
that  a  property  was  purchased  at  an  execution-sale,  and  that  subsequently  the 
the  peon  of  the  Court  went  through  the  form  of  giving  possession  to  the  pur- 
chaser, we  think  that  is  some  evidence  that  the  purchaser  took  possession.  It 
may  be  that  the  customs  of  the  country  are  such  that  very  slight  evidence  would 

»  I.  L.  R.,  7  Cal.  46. 
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suflSce  to  rebut  that,  and  the  Magistrate  had  to  find  on  the  facts  whether  there        1886. 
was  evidence  of  the  slightest  character ;  but  in  this  case,  the  Magistrate  says 


there  was  other  evidence,  on  which  he  comments ;  and  npon  that  evidence,  and    *^J^  ^sam 
the  other  evidence  to  which  I  have  alluded,  he  comes  to  the  conclusion  that  this  ^' 

man  took  possession  under  his  purchase,  and  that  he  had  been  in  possession     Muddun 
since  that  date,  and,  having  come  to  that  conclusion,  he  makes  an  order  con-  MohunLall, 
firming  his  possession.  14  Cal.  169. 

As  I  said  before,  the  only  question  we  can  consider  is  whether  there  was 
evidence  on  which  the  Magistrate  could  come  to  that  conclusion.  We  think 
there  was,  and  therefore  his  order  cannot  be  disturbed,  and  consequently  this 
mle  must  be  discharged. 

T.  A.  P. 

Rule  discharged, 

CRIMINAL  REVISION. 

Before  Sir  fP.  Comer  Petheram,  Knight y  Chief  Justice,  and  Mr,  Justice 

Beverley. 

MOTEERAM  (Petitioner)  v,  BELASEERAM  (Opposite  Party).i  ,886. 

Criminal  Procedure  Code  (A^  X,  of  1882),  s,  j/o  (cl,  i,J — Summary  Procedure        ^^^*  7» 
— Conviction f  Reasons  for.  .   r  1   t- 

The  meaning  of  s.  370  (cl.  i.)  of  Act  X.  of  1882  is  that,  where  the  offence  found  is 
sufficiently  grave  to  involve  a  fine  of  Rs.  200  or  imprisonment  as  the  substantive  sen* 
tence,  the  Magistrate  is  bound  to  record  his  reasons  for  the  conviction,  so  as  to  enable 
the  party  to  bring  the  matter  up  to  the  High  Court ;  but  in  petty  cases,  which  can  be  met 
by  a  fine  of  a  few  rupees,  the  decision  of  the  Magistrate  may  be  recorded  shortly.  A 
sentence  of  a  fine  of  Rs.  10,  and  imprisonment  in  default  of  payment  of  the  fine,  is  not 
a  sentence  of  imprisonment  within  the  meaning  of  the  section. 

In  this  case  the  accused  was  tried  summarily  before  a  Presidency  Magistrate 
for  an  assault,  and  convicted,  the  Magistrate  passing  the  following  order :  "  The 
charge  of  assault  is  proved  against  the  accused  under  s.  352  of  the  Penal  Code. 
He  is  fined  Rs.  10,  or  one  week's  rigorous  imprisonment." 

The  prisoner  obtained  a  rule  calling  upon  the  Magistrate  to  show  cause . 
why  this  order  should  not  be  set  aside,  on  the  ground  that,  under  s.  370  of  the 
Criminal  Procedure  Code,  the  Magistrate  should  have  given  reasons  for  the 
conviction. 

Mr.  Handley  in  support  of  the  rule. 

Baboo  Boidonath  Dutt  contra. 

The  order  of  the  Court  (Petheram,  C.J.,  and  Beverley,  J.)  was  deliver- 
ed by 

Petheram,  C.J. — ^We  think  that  this  rule  must  be  discharged.  These 
proceedings  were  held  under  s.  370,  and  the  only  matters  which  the  Presi- 
dency Magistrate  is  bound  to  record  are  the  matters  provided  in  that  section. 
The  first  question  and  the  real  question  in  this  case  is  whether,  in  a  sentence 
of  this  kind,  the  Magistrate  was  bound  to  record  any  reasons  at  all.  The  sen- 
tence is  a  sentence  of  a  fine  of  Rs.  10,  and,  in  default  of  payment  of  the  fine, 
a  short  term  of  imprisonment  is  imposed.  The  question  is,  whether  that  is  a 
sentence  of  imprisonment  within  the  meaning  of  s.  370  (cl.  i.).  In  our  opinion 

»  Criminal  Revision,  No.  473  of  1886,  against  the  order  passed  by  Syed  Ameer  Has- 
setHf  Khan  Bahadur,  Officiating  Presidency  Magistrate  of  Calcutta,  dated  the  21  st  Sep- 
tember 1886. 
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1886.  it  is  not.  We  think  that  it  is  a  sentence  of  a  fine,  and  that  the  latter  part  of 
the  sentence  is  a  mere  mode  of  compelling  payment  of  the  fine,  and  that  the 
meaning  of  that  section  is  that,  where  the  offence  was  sufficiently  grave  to  in- 
volve a  fine  of  Rs.  200  or  imprisonment  as  the  substantive  sentence,  the  Ma- 


MOTBERAM 

Bblasbbram,  gistrate  was  bound  to  record  his  reasons  so  as  to  enable  the  party  to  bring  the 
14  Cal.  174.  matter  up  to  this  Court.  But  in  petty  cases  which  the  Magistrate  thongbt 
would  be  met  by  a  fine  of  a  few  rupees,  the  Legislature  thought  that  his  decision 
ought  to  be  recorded  shortly,  and  if  the  parties  wanted  to  bring  it  up,  they 
could  do  so  in  some  other  form.  For  these  reasons  we  think  the  Magistrates 
order  was  quite  sufficient  under  s.  370,  and  that  the  rule  must  be  discharged. 
T.  A.  P. 

Rule  discharged. 


CRIMINAL  REFERENCE. 

Be/oreSir  W,  Comer  Pether am.  Knight,  Chief  Justice,  and  Mr,  Justice  Beverley, 

2)^^  ^  In  the  matter  oe  NEAZ  v.  MONSOR  and  another.^ 

Cattle  Trespass  (Act  /.  of  i8yi),  s.  22 — Joint  fine — Fine  and  compensation, 

'  Proceedings  under  s.  22  of  the  Cattle  Trespass  Act  are  ^ir^w-civil  in  their  nature ;  a 

Magistrate  being  at  liberty  under  that  section  to  assess  and  enforce,  in  a  summary  man- 
ncr,  compensation  for  an  injury  for  which  a  civil  action  might  be  brought. 

An  order,  therefore,  for  the  payment  of  a  sum  as  fine  and  compensation,  passed 
against  two  persons  under  that  section,  which  does  not  specify  the  proportionate  amount 
payable  by  each,  is  good. 

In  this  case  the  Deputy  Magistrate  of  Brahmanbariah  found  that  two  per- 
sons, Monsor  and  Dengoo,  had  illegally  impounded  19  head  of  cattle  belong- 
ing to  the  complainant,  thereby  causing  him  to  pay  a  sum  of  Rs.  7-2  for  the 
release  of  the  cattle ;  the  Magistrate  therefore  convicted  them  under  s.  22  of 
Act  I.  of  1 87 1  (The  Cattle  Trespass  Act),  directing  them  to  repay  the  sum  of 
Rs.  7-2  to  the  complainant  'as  a  fine,  and  also  Rs.  20  as  compensation ;  the 
order  containing  no  direction  as  to  the  proportion  in  which  the  sums  referred 
to  should  be  paid  by  Monsor  and  Dengoo. 

The  Sessions  Judge,  considering  the  order  to  be  illegal  on  the  ground 
that  Monsor  and  Dengoo  had  been  fined  jointly  Rs.  27,  sent  up  the  record  of 
the  case  to  the  High  Court  under  s.  438  of  the  Criminal  Procedure  Code. 

No  one  appeared  at  the  hearing  for  either  party. 

The  order  of  the  Court  (Petheram,  C.J.,  and  Beverley,  J.)  was  as  fol- 
lows : — 

In  this  case  we  are  of  opinion  that  under  s.*2  2  of  Act  I.  of  1871  the  order 
made  by  the  Deputy  Magistrate  was  a  legal  order.  The  matter  in  which  that 
order  was  made  was  not  a  regular  criminal  proceeding,  but  a  qucui-cwW  pro- 
ceeding, in  which  a  Magistrate  is  authorized  to  assess  and  enforce  in  a  sum- 
mary manner  compensation  for  an  injury  for  which  a  civil  action  might  be 
brought.  Under  these  circumstances,  we  think  that,  in  the  present  case,  the 
so-called  accused  are  jointly  and  severally  liable  for  the  compensation  and 
costs  awarded,  and  we  see  no  reason  to  interfere. 

T.  A.  P. 

Order  upheld. 

»  Criminal  Reference,  No.  222  of  1886,  made  by  F,  W.  J,  Rees,  Esq.,  Sessions  Judge 
of  Tipperah, dated  the  6th  of  December  1886,  against  the  order  passed  by  Moulvi  Bttmlctl 
Karim,  Deputy  Magistrate  of  Brahmanbariah,  dated  the  i8th  of  September  1886. 
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ORIGINAL  CRIMINAL. 
Before  Mr.  Justice  Trevelyan, 
EMPRESS  OF  INDIA  v,  KALIPROSONNO  DOSS  and  others.  '886.  ' 

Jan.  26. 
Practice — Evidence — Prosecutors^  right  of  reply — Witness  called  by  Court — Ten*        p^^^  2, 
dering  witnesses  for  cross-examination — Criminal  Procedure  Code  (ActX,  of , 


1882),  ss.  289,  540.  '  14  Cal.  245. 

The  giving  of  any  documentary  evidence  by  an  accused  person,  during  the  cross- 
examination  of  the  witnesses  for  the  prosecution,  and  before  he  is  asked  under  s.  289  if 
he  means  to  adduce  evidence,  does  not  give  a  right  of  reply  to  the  prosecution.  The 
Qu^en-Empress  v.  Grees  Chunder  Banerjee^  followed. 

In  a  trial  before  the  Sessions  Court,  the  prosecution  is  not  bound  to  tender  for  cross- 
examination  all  witnesses  called  before  the  committing  Magistrate.  The  Court  would 
not  call  a  witness  on  whose  evidence  it  could  not  put  implicit  reliance. 

The  prisoners  in  this  case  were  charged  with  cheating  and  abetment  of 
cheating  under  ss.  420,  and  109  and  420  of  the  Indian  Penal  Code. 

The  charges  were  brought  at  the  instance  of  one  Shoshee  Bhusan  Bose 
upon  the  allegation  that  he  had  been  induced  to  pay  the  prisoners  a  sum  of 
Rs.  3,850,  and  to  give  them  two  promissory; notes  for  Rs.  1,150  and  a  cheque 
for  Rs.  300,  upon  the  statement  that  he  would  be  employed  as  the  manager  of 
their  jute  business  at  Naraingunge  and  Seraj gunge. 

The  Standing  Counsel  (Mr.  Phillips)  and  Mr.  Dunne  for  the  prosecution. 

Mr.  M.  P,  Gasper  and  Mr.  K.  N.  Mitter  for  Kaliprosonno  Doss  and  an- 
other. 

Mr.  Henderson^  Mr.  A.  F.  M.  Abdur  Rahman^  and  Mr.  Panioty  for  the 
other  prisoners. 

During  the  cross-examination  of  the  complainant  Shoshee  Bhusan  Bose  by 
Mr.  Henderson^  counsel  put  into  the  witness's  hands  a  thanna  book,  contain- 
ing an  entry  of  the  charge  against  some  of  the  accused,  which  had  been  made 
at  the  thanna  by  the  complainant,  and  which  entry  purported  to  be  signed  by 
the  complainant,  and  sought  to  prove  the  signature  of  the  complainant  and  to 
put  in  the  entry  as  evidence  for  the  defence.  Before  doing  so,  however,  Mr. 
Henderson  asked  for  a  ruling  of  the  Court  as  to  whether,  by  putting  in  docu- 
mentary evidence  during  the  cross-examination  of  the  witnesses  for  the  Crown, 
the  prosecution  thereby  would  be  entitled  to  the  right  of  reply  after  he  had  ad- 
dressed the  jury.  He  referred  to  the  decision  in  the  case  of  The  Queen-Em- 
press v.  Grees  Chunder  Banerjee^  as  an  authority  that  the  prosecution  would 
not  be  entitled  to  reply,  and  relied  on  the  provisions  of  s.  289  of  the  Criminal 
Procedure  Code. 

Mr.  Dunne  contended  that  the  prosecution  would  be  entitled  to  reply, 
and  stated  that  the  decision  of  Mr.  Justice  Field  relied  on  by  Mr.  Henderson 
had  not  been  invariably  followed,  and  referred  to  an  unreported  case  in  which 
Mr.  Justice  Norris  had  ruled  the  other  way. 

Trevelyan,  J. — It  seems  to  me  that,  having  regard  to  the  provisions  of 
s.  289  of  the  Criminal  Procedure  Code,  the  putting  in  of  documentary  evi- 
dence by  an  accused  during  the  hearing  of  the  evidence  for  the  prosecution,  be- 
fore he  is  asked  whether  he  intends  to  call  any  evidence,  does  not  give  a  right 

>  I.  L.  R.,  10  Cal.  1024. 
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1886.        of  reply  to  the  Crown.    I  am  referred  to  the  decisions  of  Mr.  Tustice  Field 

— in  the  case  of  The  Queen-Empress  v.  Grees  Chunder  Banerjee^  and  of  Mr. 

Empress      justice  Norris  in  a  case  which  has  not  been  reported.    The  reasons  for  the  lat- 
op  India     ^^j.  decision  do  not  appear,  and  I  prefer  to  follow  the  decision  of  Mr.  Justice 
^'  Field  above  referred  to,  and  I  therefore  hold  that  by  putting  in  this  document 

Kalipro-    the  accused  does  not  give  the  Crown  the  right  of  reply. 

SONNO  Doss, 

14  Cal.  245.  After  Mr.  Phillips  had  examined  a  number  of  witnesses  for  the  prosecu- 

tion, and  tendered  others  for  cross-examination,  who  had  been  called  before 
the  Magistrate,  he  closed  the  case  for  the  prosecution  without  calling  Brahmo 
Pershad  Singh,  an  Inspector  of  Police,  or  tendering  him  for  cross-examination. 
Brahmo  Pershad  Singh  was  the  Inspector  of  the  Sukhea  Street  Thanna,  where 
the  original  charge  had  been  laid  by  the  complainant,  and  he  had  been  called 
as  a  witness  for  the  prosecution  before  the  Magistrate. 

Mr.  Gasper  thereupon  contended  that  the  prosecution  were  bound  to  ten- 
der Brahmo  Pershad  Singh  for  cross-examination,  or  that  the  Court  should  call 
him  so  as  to  give  the  prisoners  an  opportunity  of  cross-examining  him,  and  he 
referred  to  the  case  of  In  the  matter  of  The  Empress  v.  Grish  Chunder  Ta- 
lukdar^  as  an  authority  in  support  of  his  contention,  and  also  to  Roscoe's  Cri- 
mmal  Evidence,  9th  Ed.,  p.  138.  He  submitted  that,  at  all  events,  the  wit- 
ness should  be  called  by  the  Court. 

Mr.  Henderson  referred  to  s.  540  of  the  Criminal  Procedure  Code,  and 
contended  that  it  was  clear  that  he  was  a  witness  of  the  class  referred  to  in 
that  section,  as  his  evidence  was  essential  to  the  just  decision  of  the  case.  He 
also  referred  to  the  cases  of  R,  v.  Stmmonds^  and  R.  v.  Bodied 

Mr.  Phillips  contra. — The  prosecution  are  not  bound  to  call  any  witness 
or  to  tender  a  witness  called  before  the  Magistrate  for  cross-examination*  All 
that  they  are  bound  to  do  is  to  have  such  witnesses  in  attendance,  so  that  the 
defence  can  call  them  if  they  like.  The  prosecution  cannot  be  forced  to  put 
forward  a  witness  on  whose  evidence  no  reliance  can  be  placed. 

Trevelyan,  J.  (after  taking  time  to  consider  the  question). — I  have  been 
asked  by  Mr.  Gasper  to  call  Brahmo  Pershad  Singh  as  a  witness  so  as  to  give 
the  defence  an  opportunity  of  cross-examining  him.  Brahmo  Pershad  Singh 
was  the  Inspector  of  the  Sukhea  Street  Thanna,  and  was  called  as  a  witness  at 
the  Police  Court.  I  have  been  referred  by  Mr.  Henderson  to  the  provisions  of 
s.  540  of  the  Criminal  Procedure  Code  and  to  two  English  decisions  on  the 
subject.  In  a  case  in  which  there  is  a  matter  necessitating  enquiry,  or  there 
is  a  question  to  be  cleared  up,  and  the  witness  proj)osed  to  be  called  is  one 
upon  whose  testimony  the  Court  could  place  confidence,  I  think  I  should  call 
him,  but  I  certainly  should  not  call  any  witness  on  whose  evidence  I  could  not 
place  reliance,  at  any  rate  in  a  case  in  which  the  prisoner  is  defended  by  coun- 
sel. 

I  have  again  read  over  the  deposition  of  Brahmo  Pershad  Singh  before  the 
Police  Magistrate,  and  I  do  not  think  I  could  put  implicit  reliance  on  his 
evidence.  I  therefore  decline  to  call  him.  I  do  not  think  that  the  prosecution 
is  bound  to  tender  him  for  cross-examination,  or  do  more  than  have  him  pre- 
sent in  Court  for  the  accused  to  call  him  or  not  as  they  may  think  fit. 

H.T.H. 

>  I.  L.  R.,  10  Cal.  1024.  '  I.  L.  R.,  5  CaL  614. 

»  I  C.  &  P.  84.  *  6  C.  &  P.  x86. 
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CRIMINAL  REVISION. 

Before  Sir   W.  Comer  Petheram,  Knighty   Chief  Justice,  and  Mr.  Justice 

Beverley. 

In  thi  matter  of  the  Petition  of  GOLAM  AHMED  KAZI.^  »887. 

Feb.  ig. 
Penal  Code  (A£l  XLV.  of  i86oJy  s.  182 — False  information  to  the  police-^Charge  ■ 

made  against  no  specific  person-specific  Charge.  14  OJ.  314. 

S.  182  of  the  Penal  Code  must  be  read  as  an  entire  section,  and,  when  so  read,  it 
applies  to  those  cases  in  which  the  police  are  induced,  upon  information  supplied  to  them^ 
to  do  or  omit  to  do  something  which  might  affect  some  third  person,  and  which  they 
would  not  have  done  had  they  known  the  truth  of  the  matter  laid  before  them. 

On  the  14th  December  1886,  one  Golam  Ahmed  Kazi  informed  the  police 
that,  whilst  proceeding  along  a  certain  road  at  night,  he  was  attacked  and  rob- 
bed of  a  shawl ;  he,  however,  made  no  mention  of  any  particular  person  being 
implicated  in  the  attack.  On  this  information  the  police  inquired  into  the 
matter,  and  searched  the  house  of  the  mistress  of  Golam  Ahmed  Kazi,  but  from 
her  evidence  taken  by  the  police  on  the  enquiry,  it  transpired  that  the  shawl  in 
question  had  been  given  to  her  oy  Golam  Ahmed  Kazi  some  time  previously^ 
but  had  been  lent  to  him  by  her  for  a  short  time,  and  that  on  the  night  of  the 
1 4th  December  he  had  worn  the  shawl,  and  had,  at  her  request,  returned  it  to 
her.  Golam  Ahmed  Kazi  was  thereupon  accused  by  the  Inspector  of  Police 
of  having  given  false  information  to  the  effect  that  he  had  been  robbed  of  the 
shawl. 

The  Joint-Magistrate  of  Sealdah,  before  whom  the  case  was  heard,  charged 
the  accused  under  s.  182  of  the  Penal  Code,  and,  convicting  him  of  an  offence 
thereunder,  sentenced  him  to  six  weeks'  rigorous  imprisonment. 

The  prisoner  petitioned  the  Sessions  Judge  of  the  24-Pergunnahs  to  send 
for  the  record,  and  to  take  steps  to  have  the  conviction  set  aside.  The  Sessions 
Judge,  however,  refused  to  interfere,  and  with  reference  to  the  case  of  Reg.  v. 
Saraji  Mohun?  cited  in  the  notes  to  Mr.  O'Kinealy's  Penal  Code,  p.  122,  re- 
ferred to  by  the  pleader  making  the  application,  mentioned  that  the  case  was 
a  very  old  one,  and  was  not  cited  with  approval  by  Mr  O'Kinealy. 

The  prisoner  thereupon  moved  the  High  Court  under  the  revisional  sec- 
tions of  the  Criminal  Procedure  Code,  and  obtained  a  rule  calling  on  the  Crown 
to  show  cause  why  the  order  of  the  Joint-Magistrate  should  not  be  set  aside. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. 

Baboo  Kishori  Lai  Sircar  for  the  prisoner  contended  that  s.  182  did  not 
apply,  as  no  specific  person  was  mentioned  in  the  charge  to  the  police,  citing 
the  Bombay  case  above  referred  to. 

The  order  of  the  Court  (Petheram,  C.J.,  and  Beverley,  J.)  was  deliver- 
ed by 

Petheram,  C.J. — ^We  think  that  this  rule  must  be  made  absolute  to  set 
aside  the  conviction. 

The  facts  of  the  case  are  that  a  person  went  on  one  occasion  and  inform- 
ed the  police  that  he  had  been  robbed  in  the  street  of  a  shawl,  but  in  the  state- 

*  Criminal  Revision,  Na  28  of  1887,  aeainst  the  order  passed  by  C.  B.  Garrett^  Esq., 
District  Judge  of  24-PergunDahs,  dated  20th  of  January  1887,  confirmine  the  order  passed 
by  Baboo  Gopendra  Krishna,  Officiating  Joint-Magistrate  of  Sealdah,  dated  the  i  ith  of 
January  1887. 

'  Unreported. 

I.  L.  R.,  Cal.  93. 
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1887.        ment  which  he  made  to  the  police  he  did  not  indicate  any  particular  person  or 

— J describe  any  person  in  such  a  way  as  by  any  possibility  could  be  supposed  to 

IN  THE       implicate  any  one  as  the  person  who  committed  the  robbery.    All  he  said  was 

MATTER  OF    ^^i^x  he  was  robbed  by  a  person  whom  he  did  not  see,  so  that  in  the  statement 

THE  Petition  ^^^^^  he  made  he  did  not  say  anything  to  cast  suspicion  on  any  one  in  particular. 

OF  CoLAM     Under  these  circumstances,  there  was  no  offence  within  the  meaning  of  s.  182 

Ahmed  Kazi,  Qf  the  Penal  Code.     That  section  provides  that,  if  any  person  gives  any  inform-  . 

t4  Col.  314.   ation  to  a  public  servant  with  the  intention  of  inducing  him  to  put  his  powers 

in  force  to  the  injury  or  annoyance  of  any  person,  or  to  do  or  omit  anything 

which  such  public  servant  would  not  have  done  or  omitted  to  do  if  the  true  state 

of  facts  respecting  which  such  information  was  given  had  been  knowa  to  lum, 

shall  be  punished  in  a  certain  way  there  specified. 

As  it  seems  to  us,  that  section  must  be  read  as  a  whole  ;'and,  taken  as  a 
whole,  we  think  it  applies  to  those  cases  in  which  the  police  are  induced,  upon 
the  information  supplied  to  them,  to  do  or  omit  to  do  something  which  might 
affect  some  third  person,  and  which  they  would  not  have  done  if  they  had  known 
the  true  state  of  things. 

Upon  the  information  which  was  given  to  these  police-constables,  all  that 
they  could  be  justified  in  doing  was  to  examine  the  informant  aa  to  what  had 
happened  to  him,  and  then  make  such  enquiries  as  the  result  of  that  examination 
might  render  desirable,  but  they  would  have  no  right  to  interfere  with  any  one 
or  search  any  one's  house,  because  there  were  no  circumstances  brought  to  their 
knowledge  by  the  information  which  this  man  gave,  which  entitled  them  to 
suppose  that  any  particular  individual  was  guilty  of  any  offence.  Under  the 
circumstances  the  most  that  the  statement  of  the  accused  amounts  to  is,  that  it 
was  untrue,  and  was  made  for  the  purpose  of  hoaxing  the  police.  No  doubt, 
that  is  a  very  wrong  thing  for  any  man  to  do.  In  the  first  place,  it  is  wrong  to 
tell  lies,  and  in  the  second  place  it  is  extremely  wrong  to  take  up  the  time  of 
Government  servants  by  putting  them  to  useless  enquiries  under  circumstances 
of  this  kind;  but  I  do  not  think  myself  that  such  conduct  comes  within  the 
meaning  of  this  section,  or  amounts  to  anything  more  than  a  hoax,  for  which 
no  punishment  is  provided  by  the  Code.  Under  these  circumstances  we  cannot 
make  a  crime  when  it  is  not  made  one  by  the  Code,  or  provide  a  punishment 
for  it. 

The  rule  will  therefore  be  made  absolute  to  set  aside  the  conviction ;  the 
prisoner  will  be  discharged. 

T.  A.  P. 

Rule  absolute. 

CRIMINAL  REFERENCE. 

Be/ore  Sir  W.  Comer  Petheram^  Knight^  Chief  Justice,  and  Mr.  Jus* 

tice  Norris, 

1887.  QUEEN.EMPRESS  v.  CHANDU  GOWALA  and  ahothkr.1 

^^'  ^''      Magistrate,  Jurisdiction  of-^Criminal  Procedure  Code  (Act  X.  of  1882J,  s.  j-^9— 
14  Cal.  3SS.  Penal  Code,  Act  XLV.  of  i860,  s,  411 — Receiving  stolen  property. 

Under  s.  349  of  the  Criminal  Procedure  Code  a  Second-class  Magistrate  transmitted 
a  case  to  the  District  Magistrate,  being  of  opinion  that  a  more  severe  punishment  was 
doeerved  than  he  was  empowered  to  inflict    The  District  Magistrate  returned  the  record 

^  Criminal  Reference,  No.  51  of  1887,  made  by  T.  Smith,  Esq,,  Sessions  jodfe  of  Gya, 
dated  the  lath  of  March  1887.  j  -»  /-* 
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to  the  Second-class  Magistrate,  directing  him  to  commit  the  case, to  the  Sessions  Court 
The  committal  directed  was  duly  made.     The  High  Court  refused  to  interfere  in  the  matter,  . 
holding  that  the  proceedings  of  the  Second-class  Magistrate  were  not  illegal,  and  that 
there  was  nothing  done  which  took  away  the  jurisdiction  of  the  Second-class  Magistrate 
to  commit. 

Two  persons  were  accused  before  Baboo  Chandra  Bhusan  Chakravarti,  a 
Magistrate  of  the  second  class,  of  dishonestly  receiving  stolen  property,  and 
were  found  guilty ;  the  Magistrate,  there  being  a  previous  conviction  against 
one  of  the  accused  for  a  like  offence,  considering  that  the  case  required  a  high- 
er punishment  than  he,  as  Second-class  Magistrate,  was  empowered  to  give, 
forwarded  the  two  accused  to  the  District  Magistrate  to  be  dealt  with  in  ac- 
cordance with  s.  349  of  the  Criminal  Procedure  Code. 

The  District  Magistrate  considered  that  the  case  was  a  bad  one,  and  re- 
turned the  record  to  the  Second-class  Magistrate,  directing  him  to  commit  the 
case  to  the  Session.  The  accused  were,  therefore,  charged  under  s.  411  of  the 
Penal  Code,  and  were  committed  to  the  Sessions  Court  for  trial. 

The  Sessions  Judge,  considering  that  the  order  of  the  District  Magistrate 
and  the  fifnal  order  of  commitment  by  the  Second-class  Magistrate  to  be  illegal 
on  the  authority  of  the  case  of  Queen-Empress  v.  Havia  Tellapa}  reported  the 
matter  to  the  High  Court,  recommending  that  the  order  of  commitment  should 
be  quashed,  and  that  the  District  Magistrate  should  be  ordered  to  dispose  of 
the  case,  committing  it  to  the  Session  himself  should  he  think  that  the  case  was 
one  for  the  Sessions  Court,  and  remarking  that  the  prisoner,  against  whom  the 
previous  conviction  had  been  charged,  had  since  died  in  jail. 

No  one  appeared  before  the  High  Court,  and  the  Court  (Petheeam,  C.J., 
and  NoRRis,  J.)  passed  the  following  order  : — 

We  do  not  think  that  what  happened  took  away  the  jurisdiction  of  the 
Second-class  Magistrate  to  commit  the  case  to  the  Sessions,  and  as  his  proceed-  - 
ings  were  not  illegal  we  decline  to  interfere  ;  the  Sessions  Judge  must  proceed 
to  try  and  dispose  of  the  case. 

T.  A.  P. 

Order  of  cBmmiiial  upheld. 


18S7. 
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CRIMINAL  REFERENCE. 

Before  Sir  W,  Comer  Petheram,  Knight y  Chief  JusHce^  and  Mr.  Jusiice 

Cunningham, 

QUEEN-EMPRESS  v,  SRICHARAN  BAURI.^ 

Sentence — Penal  Code  (Act  XLV,  of  1860J,  ss,  ^s,  779, 57/ — Attempt  to  commit  an 
offence — Enhancement  of  sentence  for  previous  conviction^^Previous  convic  ' 
tion, 

A  person  who  has  been  convicted  of  the  oifence  of  theft  (an  offence  punishable  under 
Ch.  XVII.  of  the  Penal  Code)  does  not,  on  being  convicted  of  an  attempt  to  comnoit  the 
offence'  of  theft,  become  liable  to  the  enhanced  punishment  allowed  by  s.  75  of  the  Penal 
Code. 

One  Sricharan  Bauri,  who  had,  on  the  7th  April  1885,  been  convicted  of 
an  offence  under  s.  380  of  the  Penal  Code,  and  sentenced  to  three  months'  im- 

*  I.  L.  R.,  10  Bom.  196. 

'  Criminal  Reference,  No.  43  of  1887,  made  by  Col.  IV.  L.  Samuels^  Deputy  Commis- 
sioner of  Manbhoon,  dated  the  28th  of  February  1887. 
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prisonment,  was,  on  the  4th  February  1887,  convicted  of  an  attempt  to  com- 
mit theft  under  ss.  379  and  511  of  the  Penal  Code. 

The  Deputy  Magistrate,  before  whom  the  latter  case  was  tried,  in  passing 
sentence  on  Sricharan,  refused  to  take  into  consideration  the  former  conviction, 
which  had  been  duly  proved  against  him,  inasmuch  as  the  offence  for  which 
he  was  last  under  trial  was  an  attempt  to  commit  an  offence  only,  and  as  sach 
did  not  fall  within  the  meaning  of  s.  75  of  the  Penal  Code. 

The  Sessions  Judge  referred  the  case  to  the  High  Court  under  s.  438  of 
the  Criminal  Procedure  Code,  with  a  view  to  the  sentence  being  enhanced. 

No  one  appeared  for  either  side  on  the  hearing  of  the  reference. 

The  order  of  the  Court  (Petheram,  C.J.,  and  Cunningham,  J.)  was  as 
follows : — 

We  must  decline  to  interfere.  The  accused  has  been  convicted  of  an  at- 
tempt, and  the  conviction  therefore  does  not  fall  strictly  within  the  terms  of  s. 
75  of  the  Penal  Code. 

T.  A.  P. 


CRIMINAL  MOTION. 


Before  Sir  W.  Comer  Petheramy  Knight ^  Chief  Justice ^  and  Mr,  Justice 

Beverley. 

1886.  BACHU  MULLAH  and  others  (Petitioners)  v.  SIA  RAM  SINGH 

j^^^  77,  and  others  (Opposite  Party).i 

uCal.  3S8.    Irregularity  in  criminal  trial — Rioting ^  Counter-charges  of — Cross  cases  taken — 
•  Procedure  Code,  Act  X,  of  1882,  s.  sjy — Irregularity  prejudicing  the  accused 
— "  Failure  of  justice" 

A  Magistrate,  there  being  counter-charges  of  rioting  and  assault  before  him,  took  up 
and  tried  one  of  such  cases,  and,  having  heard  the  evidence  for  the  prosecution,  caJIed  on 
the  counter-case,  and  in  this  latter  case  examined  as  witnesses  some  of  the  accused  in  the 
first  case,  eventually  convicting  the  accused  in  the  first  case.  Held  that  such  a  procedure 
constituted  a  grave  irregularity,  but  that,  under  the  circumstances  of  the  particular  case, 
the  irregularity  was  cured  by  s.  537  of  the  Criminal  Procedure  Code. 

This  was  a  rule  obtained  by  Bachu  Mullah  and  others  calling  on  the  op- 
posite party  to  show  cause  why  the  order  of  the  Sessions  Judge  of  Bhagnlpore, 
confirming  the  order  of  the  Deputy  Magistrate  of  Begoo-serai,  convicting  Ba- 
chu and  his  party  of  rioting,  and  sentencing  them  to  sis^  months'  rigorous  im- 
prisonment each,  with  a  fine  of  Rs.  25,  and  in  default  to  a  further  sentence  of 
two  months'  rigorous  imprisonment,  should  not  be  set  aside.  It  appeared  that 
originally  there  were  cross  charges  of  rioting  and  assault  brought  in  the  Deputy 
Magistrate's  Court,  the  one  by  Bachu  Mullah  and  his  party  against  Sia  Ram 
Singh  and  his  party,  and  the  other  by  Sia  Ram  Singh  and  his  party  against  Bachu 
Mullah  and  his  party,  and  that  the  Deputy  Magistrate  first  took  up  and  heard  the 
case  of  Bachu  Mullah,  and  without  passing  any  order  tjiereon  called  on  the  cross 
case  of  Sia  Ram  Singh,  and  in  that  case  called  Bachu  Mullah  and  his  party  as 
witnesses ;  the  Magistrate  eventually,  finding  that  the  case  against  Bachu  Mullah 

1  Criminal  Motion,  No.  475  of  1886,  against  the  order  passed  by  J.  Whitmore,  Esq,, 
Sessions  Judge  of  Bhagulpore,  dated  the  13th  of  November  1886,  confirming  the  order  of 
y.  T.  Babonau,  Esq.,  Deputy  Magistrate  of  Begoo-serai,  dated  the  22nd  of  September 
1886. 
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and  his  party  had  been  proved,  convicted  thfem  and  sentenced  them  as  above 
mentioned,  dismissing  the  case  against  the  party  of  Sia  Ram  Singh. 

Mr.  Woodroffe  showed  cause. 
Mr.  M,  Ghose  in  support  of  the  rule. 

The  order  of  the  Court  (Petheram,  C. J .,  and  Beverley,  J .)  was  as  follows : — 
We  think  that  this  rule  must  be  discharged,  at  all  events  so  far  as  the  con- 
viction is  concerned. 

The  Magistrate  had  tried  two  cases  in  which  there  were  practically  counter- 
charges of  riot  and  assault.  He  has  tried,  first  of  all,  one  party,  and,  having 
taken  the  evidence  for  that  party,  he  has,  without  giving  his  decision  in  that  en- 
quiry, proceeded  to  take  the  evidence  for  the  other  party,  and  in  this  second 
enquiry  he  has  called  as  witnesses  some  of  those  very  persons  whose  conduct 
was  enquired  into  in  the  first  enquiry,  and  as  to  whose  guilt  or  innocence  he 
was  suspending  his  judgment. 

I  think  that  is  a  course  which  is  to  be  deprecated  to  the  last  degree.  I 
think  it  a  very  great  pity  that  Magistrates  should  ever  adopt  it.  There  is  no 
doubt,  to  my  mind,  that  it  constitutes  a  very  great  irregularity,  and  the  reason 
why  it  is  so  very  objectionable  is  that  you  call  a  man  as  a  witness  whose  con- 
duct has  been  enquired  into,  but  the  decision  in  whose  case  has  not  been  pro- 
nounced, and  you  hear  his  statement  of  the  case  given  before  the  very  person 
who  is  to  decide  upon  his  guilt  or  innocence  ;  and  by  doing  that  you  introduce 
an  element  into  the  question  whether  or  not  he  will  tell  the  truth,  which  ought 
not  to  be  there,  because  he  has  a  personal  interest  in  the  enquiry  ;  his  liberty  or 
life  may  be  at  stake  on  what  will  be  the  verdict  in  his  own  case,  and  it  is  not  in 
human  nature  to  suppose  that  he  would,  under  such  circumstances,  give  his  evi- 
dence in  the  impartial  way  that  it  ought  to  be  given  in  a  Court  of  Justice.  There- 
fore it  seems  to  me  that  it  is  not  only  an  irregularity,  but  an  irregularity  of  a  grave 
kind ;  and  in  this  matter  1  am  speaking  not  only  for  myself,  but  I  believe  for  my 
brother  Beverley  also,  and  therefore  1  hope  that  in  similar  enquiries  in  future  Judges 
and  Magistrates  will  discontinue  this  irregular  and  highly  objectionable  practice. 
What  they  can  do  in  a  case  of  this  kind  is,  they  can  try  and  decide  it,  and  having 
decided  it  they  can  convict  or  acquit  the  accused,  whose  interest  in  the  enquiry  will 
then  have  come  to  an  end,  and  they  can  then  becalled  into  the  witness  box  and  ex- 
amined in  the  other  case,  and  they  will  then  be  in  a  position  to  give  their  evidence 
without  having  any  personal  interest  in  the  evidence  which  they  are  being  called 
npon  to  give. 

For  these  reasons  we  think  this  irregularity  is  very  objectionable,  and  I  hope 
that  it  will  be  discontinued ;  but  as  to  whether  it  is  such  an  irregularity  as  to  lead 
ns  to  set  aside  the  conviction  and  order  a  new  trial  is  another  matter.  S.  537 
of  the  Code  of  Criminal  Procedure  provides  that  enquiries  are  not  to  be  set  aside 
for  irregularity  unless  the  Court  comes  to  the  conclusion  that  there  has  been  a 
** failure  of  justice,"  and  therefore  before  the  proceedings  can  be  set  aside  it 
must  be  shown  that,  by  reason  of  the  irregularity,  the  true  facts  have  not  come 
out,  or  that  there  is  danger  that  they  will  not  come  out.  But  that  is  not  the  case 
here.  As  I  said  before,  the  reason  why  this  irregularity  is  objectionable  is  that 
persons  have  a  very  strong  inducement  to  give  evidence  with  a  colouring  in  their 
own  favour.  In  this  case  they  have  given  their  evidence,  and  the  persons  >vho 
practically  object  are  the  persons  whose  evidence  was  actuUy  given.  It  can- 
not be  said  that  they  were  prejudiced  by  giving  evidence  too  strongly  in  their 
own  favour.  The  other  accused  were  not  concerned  one  way  or  the  other,  and 
therefore  we  think  that  there  is  no  prejudice  shown  to  the  disadvantage  of  any 
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of  the  accused.  That  being  so,  notwithstanding  the  fact  that  the  procedure  was 
irregular,  we  think  that  irregularity  is  cured  by  that  section,  and  we  cannot  in- 
terfere with  the  conviction,  and  therefore  on  that  ground  we  think  that  the  rule 
must  be  discharged. 

With  reference  to  the  sentence,  however,  we  think  that  the  sentence  of  im- 
prisonment is  sufficient  without  the  additional  fine ;  therefore  we  confirm  the  sen- 
tence, so  far  as  the  imprisonment  is  concerned,  and  remit  the  fine. 

T.  A.  P. 

Rule  ditckarged. 


1887. 
Mar,  i6. 

i4Ca].36i' 


CRIMINAL  MOTION. 

Before  Sir  W,  Comer  Petheram,  Knight,  Chief  Justice y  and  Mr,  Justice 

Cunningham, 

REID,  Manager  of  the  Suddowah  Factory  (Petitioner)  v.  RICHARDSON, 
Manager  of  the  Rajpore  Factory  (Opposite  Party).^ 

Criminal  Procedure  Code  (A3  X,  of  1882),  s.  14$ — Order  passed  under  s,  146  en 
proceedings  taken  under  s.  145,  Criminal  Procedure  Code — Power  of  Court  on 
revision — Evidence  on  revision. 

Where  a  Magistrate  has  passed  an  order  under  s.  145  of  the  Criminal  Procedure  Cod«, 
whereas  the  proper  order  in  the  case  should  have  been  one  under  s.  146,  the  Hi^^h  Court 
on  revision,  will  make  the  order  which  the  lower  Court  ought  to  have  made. 

Case  in  which  the  High  Court  on  revision  entered  into  the  whole  of  the  evidence  La 
the  case.     Rqja  Baboo  v.  Muddun  Mohun  Lall^  explained. 

This  case  orij^inally  arose  outof  disputes  concerning  theboundaries  between 
the  lands  held  by  the  Suddowah  and  Rajpore  Factories.  After  enquiry  the  police 
reported  that  proceedings  under  s.  1 45  of  the  Criminal  Procedure  Code  were  ne- 
cessary, a  breach  of  the  peace  being  imminent. 

The  Magistrate  thereupon  passed  an  order,  afterbeing  satisfied  that  a  breach 
of  the  peace  was  likely  to  occur,  summoning  the  parties  to  appear  before  him, 
stating  that  the  question  arising  was  whether  a  portion  of  certain  khorray  land, 
north  of  the  cultivated  part  of  a  certain  deara,  was  in  possession  of  the  Suddowah 
or  the  Rajpore  Factory.  After  hearing  the  evidence  on  both  sides  he  found  that 
the  Suddowah  Factory  had  failed  to  prove  possession  of  the  land  in  dispute,  and 
that  the  Rajpore  Factory  were  in  possession,  and  directed  that  they  should  be 
retained  in  possession  until  ousted  by  order  of  a  competent  Civil  Court. 

The  Manager  of  the  Suddowah  Factory  applied  to  the  High  Court,  and  ob- 
tained a  rule  «wi' calling  upon  the  Manager  of  the  Rajpore  Factory  to  show  cause 
why  the  order  of  the  Magistrate  above  referred  to  should  not  be  set  aside. 

The  grounds  on  which  this  rule  was  obtaiued  and  the  arguments  of  Coun- 
sel thereon  are  not  set  out  owing  to  the  view  taken  by  the  Court  at  the  hearing 
on  a  perusal  and  consideration  of  the  entire  evidence  in  the  case,  viz,,  that  the 
evidence  of  possession  was  extremely  unsatisfactory ;  that  an  important  witness 
as  to  the  fact  of  possession  had  not  been  examined,  although  his  examination 
was  applied  for ;  and  that  therefore  a  proper  trial  of  the  issue  of  possession  had 
not  been  held ;  and  that  the  parties  had,  by  proceeding  under  s.  145  of  the  Cri- 
minal Procedure  Code,  endeavoured  to  obtain  a  decision  as  to  the  boundaries 
between  their  respective  estates. 

1  Criminal  Motion,  No.  406  of  1886,  made  against  the  order  passed  by  W,  B,  Martiv, 
Esq.,  Deputy  Magistrate  of  Gopalgunge,  dated  the  3rd  of  July  1086. 
<  I.  L  R.,  14  Cal.  169. 
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Mr.  Woodroffe  and  the  Officiating  Standing  Counsel  (Mr.  Bonner ja)  show-        1S87. 
ed  cause. 


The  Advocate-General  (Mr.  Paul)  and  Mr.  Pugh  in  support  of  the  rule.  ^ 

The  order  of  the  Court  (Petheram,  C.J.,  and  Cunningham,  J.)  was  deliver-  RtcRAUDsoM, 
ed  byi  i4CaJ*36i. 

Cunningham,  J. — We  have  considered  this  case  at  great  length,  and  depart* 
ingfrom  the  ordinary  rule  which  the  Court  prescribes  to  itself  in  cases  of  revision, 
we  have  thought  it  desirable  to  go  into  the  whole  of  the  evidence  in  the  case, 
with  the  view  of  putting  ourselves  in  full  possession  of  all  the  facts  appearing 
upon  it,  and  we  have  also  kept  in  mind  the  circumstance,  which  is  constantly 
brought  before  us  in  these  cases,  that,  as  between  the  two  parties  to  the  present 
dispute,  s.  145  of  the  Code  of  Criminal  Procedure  is  being  used  for  a  purpose 
wholly  alien  to  that  for  which  it  was  originally  intended,  and  one  calculated  to 
produce,  in  whosoever  favour  it  is  made,  very  unexpected  and  unfair  results — 
in  fact,  that  a  squabble  about  some  grass  is  to  be  turned  into  an  important 
judicial  decision  as  to  the  boundar}'  of  two  large  estates.  That  is  a  state  of 
things  which  we  regard  with  great  disapproval,  and  which  it  is  the  object  of 
this  Court  to  discourage  as  far  as  possible ;  and  as  we  see  in  this  case  that  the 
decision,  whichever  way  it  went,  is  calculated  to  have  this  effect  in  a  very  high 
degree,  we  have  felt  it  necessary  to  scrutinise,  with  great  minuteness,  the  le- 
gal grounds  upon  which  the  decision  rests,  and  the  adequacy  of  the  evidence 
which  supports  the  decision  at  which  the  Magistrate  has  arrived. 

Referring  to  a  recent  case,  Raja  Bahu  v.  Muddun  Mohun  Lall}  and  to 
an  observation  made  by  the  Chief  Justice  on  that  occasion,  Mr.  Bonnerjee  has 
urged  before  us  that  we  are  not  at  liberty  to  decide  anything  except  whether 
there  was,  or  was  not,  any  evidence  to  justify  the  finding  of  the  Court  below. 
We  think  it  therefore  desirable,  before  dealing  with  the  present  case,  to  point 
out  the  true  meaning  of  that  observation.  The  question  before  the  Court  then 
was,  not  such  a  question  as  we  have  before  us  now,  but  whether  the  fact  of  a 
large  amount  of  attention  having  been  directed  by  the  Court  below  on  the  ques- 
tion of  title  ought  to  invalidate  its  decision.  The  observation  made  in  that 
ruling  with  reference  to  what  is  the  ordinary  procedure  of  this  Court  in  revision 
cases,  as  to  findings  of  fact,  does  not,  we  consider,  militate  against  the  view  that 
we  have  power  in  revision,  if  we  think  right,  to.  consider  the  whole  evidence. 

We  do  not  propose  at  present  to  consider  in  detail  the  whole  of  the  evidence 
on  which  the  conclusion  of  the  Magistrate  was  based.  With  regard  to  the  ques- 
tion of  jurisdiction,  we  had,  for  a  considerable  time,  some  hesitation  as  to 
whether  there  were  any  grounds  which  would  give  the  Magistrate  jurisdiction  to 
hold  the  enquiry.  There  was  certainly,  in  the  first  instance,  a  complaint  show- 
ing a  likelihood  of  a  dispute ;  upon  that  there  was  an  order  to  the  police  to  hold 
an  enquiry,  and  the  report  made  to  the  Magistrate,  in  compliance  with  that 
order,  though  it  did  not  certainly  state  very  categorically  the  grounds  which 
would  show  a  likelihood  of  such  a  dispute  as  was  necessary  to  give  the  Magis- 
trate jurisdiction  under  s.  145,  may,  we  think,  on  the  whole,  be  taken  as  suffi- 
cient to  confer  jurisdiction  on  the  Magistrate  under  that  section. 

We  next  come  to  consider  the  evidence  as  to  possession.  Now,  this  evi- 
dence, though  voluminous,  is  yet,  to  our  minds,  extremely  unsatisfactory.  Hav- 
ing given  it  the  best  consideration  that  we  can,  we  cannot  get  over  various 
circumstances  which  appeared  in  the  course  of  the  enquiry  which  make  us  feel 

1  I.  L.  R.,  14  OO.  169.  "^ 
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1887.        extremely  doubtful  as  to  the  justice  of  the  conclusion  at  which  the  Magistrate 

r has  arrived,  and  especially  with  regard  to  the  omission  to  examine  a  most  ma- 

^'°        terial  witness.     We  cannot,  on  the  proceedings,  as  they  now  stand,  consider 
**  that  it  is  in  any  degree  satisfactory,  or  that  there  has  been,  in  any  way,  what 

Richardson,  ^g  ^an  consider  a  proper  trial  of  what  we  think  was  an  important  issue  when 
14  Cal.  361.   we  have  the  fact  before  us  that  the  witness,  whose  evidence  we  think  was  like- 
ly to  be  of  a  very  material  character,  was  never  brought  before  the  Coart,  al- 
though the  first  party  asked  to  have  him  brought. 

In  these  cases  the  tribunal  trying  the  case  is  not  under  the  necessity  which  a 
Court  trying  a  civil  case  or  ordinary  criminal  cases,  is  under  of  coming  to  a  con- 
clusion at  all.  The  Legislature  contemplates  circumstances  in  which  it  may  be 
desirable  for  such  a  tribunal  as  that  of  a  Deputy  Magistrate,  presumably  unac- 
quainted with  the  conduct  of  civil  proceedings,  and  strictly  a  criminal  tribunal, 
to  say  that  the  facts  of  the  case  do  not  enable  him  to  come  to  a  conclusion,  and 
looking  at  the  circumstances  of  this  case  and  the  conflicting  nature  of  the  evi- 
dence, and  the  various  other  circumstances  which  were  before  the  Magistrate, 
we  think  that  the  wise  and  proper  course  for  him  to  have  adopted  would  have 
been  to  have  accepted  the  liberty  which  the  Code  gave  him  of  not  coming  to 
a  conclusion  as  to  the  fact  of  possession,  and  to  have  passed  an  order  under  s.  1 46, 
and  as  we  have  the  power,  in  revision,  to  make  the  order  which  the  lower  Court 
ought  to  have  made,  we  alter  the  order  of  the  Magistrate  from  an  order  under 
s.  145  to  one  under  s.  146  of  the  Code  of  Criminal  Procedure,  and  direct  that 
the  property,  the  subject  of  dispute,  be  kept  under  attachment  by  the  Magis- 
trate until  a  competent  Civil  Court  shall  have  determined  the  rights  of  the  par- 
ties thereto  or  the  person  entitled  to  the  possession  thereof. 

T.  A.  P. 

Order  varied, 

CRIMINAL  MOTION. 

Before  Sir  W,  Comer  Petheram,  Knight,  Chief  Justice,  and  Mr,  Justice  Gkose. 

1S87.  In  the  matter  of  the  Petition  of  CHANDI  SINGH  and  others. 

QUEEN-EMPRESS  v.  CHANDI  SINGH  and  others.* 

Criminal  Procedure  Code  (Act  X,  of  1882),  ss.  233,  234,  53J'-^eparate  charges  for 

distinct  offences. 

Five  persons  were  charged  with  having  committed  the  oifence  of  rioting  on  the  5th 
December;  four  out  of  those  persons,  and  one  F,  were  charged  with  having  committed 
the  oifence  of  criminal  trespass  on  the  9th  December.  These  two  cases  were  taken  up  and 
tried  together  in  one  trial,  and  were  decided  by  one  judgment. 

Held  that  the  trial  was  illegal,  and  the  defect  was  not  cured  by  s.  537  of  the  Crimi- 
nal Procedure  Code. 

On  the  loth  and  nth  December  two  cases  were  sent  up  to  the  Magis- 
trate by  the  Dalsing  Serai  Police.  In  the  first  of  these,  Chandi  Singh,  Ferangi 
Singh,  Batoram  Singh,  Bachu  Singh,  and  Bhagwan  Singh,  were  charged  under 
s.  147  of  the  Penal  Code  with  having  committed,  on  the  5th  December,  the 
offence  of  rioting  on  a  piece  of  land  belonging  to  the  Mow  Factory.  In  the 
second  case,  Ferangi  Singh,  Batoram  Singh,  Bachu  Singh,  and  Bhagwan  Singh, 

»  Criminal  Motion,  No.  55  of  1887,  against  the  order  passed  hy  A.  C.  Brett,  Esq., 
Sessions  Judge  of  Tirhoot,  dated  the  7th  of  February  1887,  affirming  the  order  paired  l^ 
].  C.  Price,  Esq..  Magistrate  of  Durbhanga,  dated  the  8th  of  January  1887. 
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were  charged  under  s.  447  of  the  Penal  Code  with  committing,  on  the  9th  De- 
cember, criminal  trespass  on  the  same  piece  of  land.  These  two  cases  were 
tried  together  in  one  trial  by  the  District  Magistrate  of  Darbhanga,  and,  pass* 
ing  one  judgment  in  the  two  cases,  he  convicted  and  sentenced  the  accused 
named  in  the  first  mentioned  case,  each  to  ^two  years'  rigorous  imprisonment, 
and  further  sentenced  the  accused  in  the  secondly  mentioned  case  to  undergo 
a  further  imprisonment  of  three  months  for  the  offence  committed  under  s.  447 
of  the  Penal  Code.  The  prisoners  appealed  to  the  Sessions  Judge,  who  sum- 
marily rejected  their  appeal  under  s.  421,  stating  that  the  trial  had  been  right- 
ly held  under  s.  234  of  the  Criminal  Procedure  Code.  The  prisoner  moved  the 
High  Court  to  have  the  conviction  set  aside,  and  obtained  a  rule  calling  upon 
the  other  side  to  show  cause  why  the  convictions  should  not  be  set  aside. 

Mr.  Gregory  and  Baboo  Ram  Charan  Mitter  showed  cause. 

Mr.  M.  P.  Gasper  in  support  <rf  the  rule. 

The  order  of  the  Court  (Petheram,  C.J.,  and  Ghose,  J.)  was  delivered  by 

Petheram,  C.J. — We  think  that  this  rule  must  be  made  absolute,  and  made 
absolute  on  the  legal  ground  alone.  With  reference  to  the  merits  of  the  case 
they  have  not  been  gone  into,  and  therefore  this  Court  is  not  in  a  position  to 
form  any  judgment  whatever,  but  the  ground  upon  which  we  base  our  judg- 
ment is  that  these  two  charges  have  been  tried  in  one  trial,  and  that  is  an  illegal 
proceeding  under  s.  233  of  the  Code  of  Criminal  Procedure. 

The  charges  were,  first  of  all,  a  charge  against  five  men  of  having  com- 
mitted a  riot  on  the  5th  December  1886,  and  against  four  out  of  the  five  men 
of  having  committed  criminal  trespass  on  the  9th  December  1886.  These  two 
charges  were  tried  together  in  one  trial,  and  were  decided  by  one  judgment. 

In  our  opinion,  this  proceeding  was  illegal  within  the  terms  of  s.  233,  and 
does  not,  as  the  Judge  supposes,  come  within  the  terms  of  s.  234.  The  only 
matter  which  is  common  to  both  charges  is  that  the  dispute  in  each  caae  arises 
oat  of  the  same  land,  but  the  charges  are  absolutely  distinct,  and  the  persons 
charged  are  not  the  same  body  of  men.  It  is  quite  true  that  there  were  some 
of  the  persons  common  to  both  charges,  but  the  second  charge  did  not  include 
all  the  persons  charged  under  the  first  charge. 

Under  these  circumstances  we  think  that  the  trial  was  illegal,  it  having 
been  a  triai  which  is  prohibited  by  the  terms  of  the  law  as  contained  in  s.  233, 
and  we  do  not  think  that  s.  537,  which  cures  errors,  omissions,  or  irregularities, 
is  intended  to  cure,  or  does  cure,  an  absolute  illegality.  For  these  reasons  we 
set  aside  the  trial  and  the  conviction,  and  direct  that  the  prisoners  be  discharged 
from  custody. 

T.  A.  P. 

Rule  absolute. 


1887. 

QUEBN- 

Emprbss 


Chandi 

Singh, 

14  Cai..  395. 
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Be/ore  Sir  W,  Comer  Pet  her  am.  Knight y  Chief  Just  ice  y  Mr.  Justice  WiUon^ 
Mr.  Justice  Tottenham,  Mr,  Justice  Norris,  and  Mr,  Justice  Ghose. 

,887.         HARADHAN  HAITI  (Appellant)  v,  QUEEN-EMPRESS  (Rkspondknt).i 
j^*^*^  4'  Forgery — Intention — Penal  Code,  s.  466. 

14  Cal.  513.  Where  a  document  is  made  for  the  purpose  of  being  used  to  deceive  a  Court  of  Jus- 

tice, it  is  made  with  the  intention  of  being  used  for  that  purpose. 

A  person,  therefore,  who,  at  the  request  of  another  sent  to  trap  him,  fabricates  a  do- 
cument purporting  to  be  a  notice  under  the  seal  and  signature  of  a  Deputy  Collector,  he 
being  informed  that  the  notice  was  required  by  such  other  person  for  the  purpose  of  being 
used  in  a  pending  suit  (there  being,  however,  in  reality  no  such  suit  in  existence),  is  guilty 
of  forgery,  it  not  being  necessary  that  the  intention  of  fraudulently  using  the  document 
should  exist  in  the  mind  of  any  other  person  than  the  person  fabricating  the  document. 

One  Haradhan  Maiti  was  charged  and  tried  before  a  Court  of  Session, 
sitting  with  assessors,  under  s.  466  of  the  Penal  Code  with  having  committed 
forgery  of  a  document  purporting  to  have  been  made  by  a  public  servant  in  his 
official  capacity,  and  under  ss.  109  and  466  of  the  Penal  Code  with  having 
abetted  by  conspiracy  the  offence  of  forgery. 

The  facts  were  that,  in  accordance  with  a  pre-concerted  plan,  a  sub-in- 
spector of  police  sent  a  constable  in  disguise,  named  Maslanddeen,  to  the  house 
of  Haradhan,  instructing  him  to  persuade  Haradhan  (who  was  alleged  to  be  a 
professional  forger)  to  forge  a  certain  notice  purporting  to  issue  from  the  office 
of  a  Deputy  Collector ;  and  that,  in  obedience  to  these  instructions,  Masland- 
deen, taking  with  him  an  original  notice  addressed  to  one  Mannu  issuing  from 
the  office  of  a  Deputy  Collector,  went  to  the  house  of  Haradhan,  and  after  tell- 
ing him  that  he  required  the  notice  for  the  purpose  of  a  suit  then  pending  be- 
tween himself  and  a  ryot  (there  being  in  reality  no  such  suit  in  existence),  and 
that  he  wished  it  to  run  in  his  name,  and  not,  as  in  the  original,  in  the  name 
of  Mannu,  arranged  that  the  forged  notice  should  be  prepared  and  ready  for 
delivery  on  the  next  day,  and  that  Rs.  25  should  be  paid  for  the  work.  On  the 
next  day  payment  was  made  in  rupees,  some  of  which  had  been  previously 
marked,  and  the  sum  paid  was  made  over  by  Haradhan  to  his  father.  After 
this  payment  had  been  made,  and  before  the  original  and  forged  notices  were 
made  over  by  Haradhan  to  Maslanddeen,  a  sub-inspector  and  his  constables, 
at  a  signal  arranged  and  given  by  Maslanddeen,  appeared  on  the  scene,  and 
arrested  Haradhan,  finding  both  the  original  and  forged  notice  on  his  person 
and  the  marked  rupees  on  the  person  of  his  father ;  and,  on  a  search  being 
made  in  the  house  of  Haradhan,  papers,  on  which  rough  copies  of  the  original 
notice  appeared,  were  found.  At  the  trial  the  prisoner  produced  no  evidence. 
The  Judge,  concurring  with  the  assessors,  found  Haradhan  guilty  of  an  offence 
under  s.  466  of  the  Penal  Code,  and  sentenced  him  to  seven  years'  rigorous 
imprisonment. 

The  prisoner  appealed  to  the  High  Court.  The  case  came  on  before  Sir 
Comer  Petheram,  C.J.,  and  Mr.  Justice  Ghose,  who  found  the  facts  to  be  as 
stated  above,  but,  doubting  whether  the  prisoner  could  be  convicted  of  forgery 
on  those  facts,  referred  the  question  to  a  Full  Bench. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. — ^The  re- 
ceipt of  money  by  the  accused  to  imitate  a  document  bearing  a  Munsif  s  seal 

1  Full  Bench  on  Criminal  Appeal,  No.  192  of  1887,  against  the  order  passed  by  F, 
Cowley,  Esq,,  Officiating  Sessions  Judge  of  Midnapore,  dated  the  23rd  of  March  1887. 
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and  signature,  and  the  fact  that  he  made  the  document  in  order  that  it  might 
be  used  to  obtain  a  decree  for  the  person  who  had  paid  him  to  make  it,  show 
that  the  document  was  a  false  one  within  the  definition  of  s.  464  of  the  Penal 
Code,  and  that  the  making  of  such  a  document  was  forgery  within  the  mean- 
ing of  8.  463,  inasmuch  as  it  was  made  with  the  intent  that  fraud  might  be 
committed.  The  ofiFence  is  made  up  of  the  act  of  making  the  document  and 
the  fraudulent  intent.  The  fact  that  the  person  who  paid  the  accused  to  make 
the  document  had  no  intention  of  using  it  fraudulently  does  not  afiFect  the  ac- 
cused ;  his  intention  was  undoubtedly  fraudulent,  and  it  is  only  his  intention 
that  the  law  refers  to.  I  submit  that  the  law  does  not  require  that  it  shall  be 
possible  that  a  fraud  can  be  committed  where  the  intention  is  clear.  In  Reg, 
V.  TytJey}  where  drugs  were  sold  to  a  woman  in  order  that  she  might  procure 
abortion,  it  was  held  that,  although  the  woman  was  not  in  the  condition  neces- 
sary, and  had  no  intention  to  use  the  drugs,  but  had  only  been  employed  by 
the  police  to  trap  the  accused,  the  accused,  having  sold  the  drugs  with  the  in- 
tent they  should  be  so  used,  was  guilty — R,  v.  Nash?  Maule,  J.,  says  that  it 
is  not  necessary  to  show  an  intent  to  defraud  any  particular  person ;  and  in 
R.  V.  Holden^  and  R,  v.  Marcus^  there  was  no  person  who  could  have  been 
defrauded. 

No  one  appeared  for  the  prisoner. 

The  judgment  of  the  Court  (Petheram,  C.J.,  Wilson,  J.,  Tottenham,  J., 
NoRRis,  J.,  and  Ghose,  J.)  was  delivered  by 

Petheram,  C.J. — This  case  of  Haradhan  Maiti  is  a  case  in  which  Mr. 
Justice  Ghose  and  myself  had  doubts  as  to  the  legality  of  the  conviction, 
because  we  felt  that  a  question  might  arise  whether,  upon  the  facts  which  were 
found,  the  offence  of  forgery  had  been  committed.  I  do  not  think  we  had  any 
doubt  that  the  facts  were  correctly  found  by  the  assessors  and  the  Judge,  and 
that  the  conclusion  of  fact  at  which  they  arrived  was  correct ;  the  only  doubt 
we  felt  was  whether  those  facts  amounted  to  a  crime. 

The  facts  of  the  case  are  that  in  some  town  a  person  resided  who  was  sus- 
pected of  being  a  professional  forger,  and  upon  that  suspicion  the  Sheristadar 
of  the  Judge's  Court  and  the  police  set  a  trap  to  catch  him,  and  the  trap  which 
they  set  for  him  was  that  they  took  him  a  notice  which  had  been  used  in  some 
suit,  and  asked  him  to  prepare  a  notice  like  it,  that  is,  to  make  an  exact  imi- 
tation of  it  in  that  form,  only  changing  one  or  two  names,  and  they  told  him 
that  their  object  in  having  the  imitation  of  the  notice  made  was  that  it  should 
be  used  in  the  proceedings  in  a  certain  case  for  the  purpose  of  deceiving  the 
Court ;  so  that  they  employed  him  to  forge,  or  rather  to  make,  a  document  for 
the  purpose,  as  he  understood  them,  of  its  being  used  to  deceive  the  Court. 

It  is  perfectly  clear  that,  if  the  persons  who  employed  the  prisoner  to  make 
this  imitation  had  been  persons  who  were  parties  to  a  real  suit,  and  they  had 
gone  to  him  to  prepare  this  document  in  order  that  they  might  be  able  to  de- 
ceive the  Court  in  that  suit,  and  he  had  made  the  document  for  the  purpose 
of  its  being  so  used,  he  would  have  been  guilty  of  forgery.  But  the  doubt  we 
had  was  whether  a  person. could  be  guilty  of  forging  a  documait  when  the  docu- 
ment was  never  intended  to  be  used  at  all,  and  represented  absolutely  nothing ; 
in  other  words,  whether  the  person  who  was  the  agent  of  the  other  for  the  purpose 
of  making  the  document  could  have  a  wicked  intention  when  the  person  who 
employed  him,  the  principal,  had  no  such  intention.      Feeling  that  doubt,  we 
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ii87.       decided  that  the  case  had  better  be  argaed  before  five  Judges,  in  order  that  the 
matter  might  be  considered  and  laid  at  rest  once  for  ail,  and  upon  a  consideration 
of  the  question  we  have  all  come  to  the  conclusion  that  the  facts  are  sufficient  to 
sustain  a  conviction,  and  we  rely  upon  the  case  of  Reg.  v.  Hillman}   In  that  case 
the  offence  with  which  the  prisoner  was  charged  was  that  of  supplying  a  noxioas 
drug  to  enable  a  woman  to  procure  abortion.   The  facts  proved  were  that  he  had 
supplied  a  drug,  the  effect  of  which,  if  it  had  been  taken  by  a  woman  with  child. 
Would  have  been  to  cause  abortion ;  but  that  the  drug  was  purchased  by  a  person 
whose  object  in  purchasing  it  was  to  entrap  the  prisoner,  and  there  being  in  fact 
no  woman  with  child  to  whom  it  was  intended  to  give  the  drug  for  the  purpose  of 
procuring  abortion.    In  that  case  the  same  question  arose,  namely,  whether  the 
offence  of  supplying  a  drug  to  obtain  abortion  was  committed  when  there  was, 
in  effect,  no  intention  to  obtain  abortion.    In  that  case  the  judgment  of  the 
Court  was  given  by  Sir  William  Erie,  who  was  then  Chief  Justice  of  the  Com- 
mon Pleas,  and  than  whom  no  greater  authority  ever  sat  on  the  English  Bencfa» 
and  what  he  says  is :  ''  The  question  asked  of  us  is  whether  the  intention  of  any 
other  person  than  the  defendant  is  necessary  to  the  commission  of  the  ofiFence 
made  punishable  under  this  Statute  (24  and  25  Vic,  c.  100,  s.  59).    We  are  all 
of  opinion  that  that  question  should  be  answered  in  the  negative.    The  Statute 
is  directed  against  the  supplying  of  any  substance  with  the  intention  that  it  shall 
be  employed  in  procuring  abortion.    The  prisoner,  in  this  case,  supplied  the 
substance,  and  intended  that  it  should  be  employed  to  procure  abortion.     He 
knew  of  his  own  intention  that  it  should  be  so  employed,  and  is,  therefore,  with- 
in the  words  of  the  Statute,  as  we  construe  them.     He  is  also,  in  our  opinion, 
within  the  mischief  of  the  Statute,  and  ought  to  be  convicted." 

It  seems  to  us  that  that  case  is  absolutely  on  all  fours  with  the  present,  be- 
cause Sir  William  Erie  there  says,  in  effect,  that  where  the  drug  was  supplied 
for  the  purpose  of  its  being  used  to  procure  abortion,  that  is  equivalent  to  sap- 
plying  it  with  the  intention  to  procure  abortion.  In  the  case  before  us  this  par- 
ticular document  was  made  for  the  purpose  of  being  used  to  deceive  the  Court, 
and,  being  made  for  that  purpose,  we  may,  for  the  same  reason  as  that  on  which 
it  was  held  that  an  offence  had  been  committed  in  the  other  case,  say  that  it 
was  made  with  the  intention  of  being  used  for  that  purpose,  and  therefore  we 
think  that  the  offence  was  committed,  and  that  the  prisoner  comes  within  the 
mischufoi  the  Statute ;  and  as  we  feel  no  doubt  that  the  facts  found  were  cor- 
rectly found  by  the  Judge  and  the  assessors,  we  confirm  die  conviction,  and 
dismiss  the  appeal. 
T.  A.  P. 

Appial  dismissed. 

CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  Tottenham  and  Mr,  Justice  Ghost. 

FEKOO  MAHTO  v,  THE  EMPRESS.'   ^ 

Cx>nfession — Confession  of  an  accused  person — Evidence ^  Admissibility  of  cotrfts- 
— ^— ^^—         sion  in— -Question  and  answer — Memorandum  in  English  by  Magistrate — Cr*- 
14  Cal.  539.  minal  Procedure  Code  (Act  X.  of  1882J,  ss,  164^  364,  and  5jj. 

It  is  not  necessary  that  the  English  memorandum  referred  to  in  para.  3  of  s.  364  of  the 
Criminal  Procedure  Code  should  be  made  in  respect  of  confessions  recorded  under  s.  164 

»  I  Leigh  &  Cave  C.  C.  343. 

'  Criminal  Reference,  No.  8  of  1887,  made  by,  and  Appeal  No.  163  of  1887  against  the 
order  passed  by,  J,  Wkitmore,  Esq.,  Sessions  Judge  of  Birbhum,  dated  the  17th  of  March 
1887. 
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as  the  manner  in  which  such  a  confession  is  to  be  recorded  under  the  provisions  of  that 
section  is  fully  set  out  in  the  first  two  paras,  of  s.  364. 

A  confession  of  an  accused  person  was  recorded  before  a  Deputy  Magistrate  by  one 
of  his  clerks,  under  the  provisions  of  s,  164  of  the  Criminal  Procedure  Code,  while  the  case 
was  under  investigation  by  the  police.  No  English  memorandum  of  the  nature  referred 
to  in  s.  364  was  made  by  the  Deputy  Magistrate.  A  further  confession  was  recorded  by 
the  Magistrate  undep  the  provisions  of  s.  364  while  the  case  was  being  heard  before  him. 
Both  confessions  was  recorded  in  narrative  form,  and  the  question.s  and  answers  were  not 
taken  down.  At  the  trial  before  the  Sessions  Judge  both  confessions  were  put  in  evidence, 
and  no  evidence  was  given  under  the  provisions  of  s.  533  of  the  Criminal  Procedure  Code 
that  the  accused  duly  made  the  statements  recorded.  The  accused  was  convicted  mainly 
on  the  strength  of  the  confessions. 

Held,  upon  the  authority  of  the  decision  in  Titu  Maya  v.  The  Queen}  that  as  the  ac- 
cused was  not  prejudiced  by  the  questions  and  answers  not  being  recorded,  it  was  unneces- 
sary for  the  Judge  to  take  evidence  under  s.  533,  and  that  the  conviction  based  on  the 
confessions  must  be  upheld 

In  this  case  the  accused  was  charged  with  the  murder  of  his  sister  and  her 
child.  The  evidence  against  him  consisted  mainly  of  two  confessions  made 
by  him — the  first  on  the  2  2nd  November  before  the  Sub-divisional  Magistrate,  and 
the  second  on  the  15th  December  before  the  Magistrate  during  the  enquiry 
into  the  case.  The  first  confession  was  recorded  in  Kaithi  by  a  clerk  in  the 
presence  of  the  Deputy  Magistrate,  in  the  form  of  a  narrative,  and  without  the 
questions  being  recorded,  and  moreover  no  memorandum  in  English  was  written 
or  signed  by  the  Magistrate,  and  appended  to  it  as  required  by  s.  364  of  the 
Criminal  Procedure  Code.  The  second  confession  was  recorded  in  the  nar- 
rative form,  but  had  the  requisite  memorandum.  The  other  evidence  and  facts 
of  the  case  are  not  material  for  the  purpose  of  this  report,  the  sole  question  be- 
ing as  to  whether  the  two  confessions  were  rightly  admitted  in  evidence  by 
the  Sessions  Judge.  The  accused  was  convicted  and  sentenced  to  death  in 
respect  of  the  murder  of  his  sister,  and  to  transportation  for  life  for  the  murder 
of  her  child,  and  consequently  the  Sessions  Judge  referred  the  case  to  the  High 
Court  under  the  provisions  of  s.  374  of  the  Criminal  Procedure  Code.  The 
accused  also  appealed. 

The  grounds  upon  which  it  was  suggested  that  the  two  confessions  were 
not  admissible  in  evidence  are  sufficiently  stated  in  the  judgment  of  the  High 
Court. 

No  one  appeared  for  the  appellant. 

Mr.  Kilhy  fcnr  the  Crown. 

The  judgment  of  the  High  Court  (Tottenham  and  Ghose,  JJ.)  was  as 
follows : — 

This  case  has  been  referred  to  this  Court  by  the  Sessions  Judge  of  Bir* 
bhum  under  s.  374  of  the  Criminal  Procedure  Code  for  confirmation  of  the  sen* 
tence  of  death  passed  by  him  on  the  prisoner.  The  prisoner  has  also  appealed 
against  the  conviction  and  sentence.  He  has  been  convicted  of  two  murders — 
that  of  his  sister  named  Basseja,  and  of  her  child.  The  sentence  of  .death  has 
been  passed  in  respect  of  the  murder  of  Basseja,  and  in  respect  of  the  other 
murder  the  prisoner  has  been  sentenced  to  tran^)ortation  for  life.  He  appeals 
against  both  convictions. 

The  case  depends,  we  may  say,  mainly  upon  the  confessions  put  in  evidence 
in  the  Sessions  Court.  There  were  two  confessions  made  by  the  prisoner  be- 
fore the  Magistrate.    The  first  was  apparently  under  s.  164  of  the  Criminal 

1  1. 1,.  R.,  8  Cal.  618  (note). 
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Procedure  Code,  while  the  case  was  still  under  investigation  by  the  police.  This 
•  confession  was  made  on  the  22  nd  of  November  last.  The  other  confession  was 
made  in  prisoner's  examination  before  the  Magistrate  during  the  inquiry  after 
the  case  had  been  sent  up  by  the  police.  This  examination  was  under  s.  364. 
The  examination  and  the  confession  unders.  164  have  the  defectthat  thequestions 
put  to  the  prisoner  were  not  recorded.  The  answers  were  given  in  narrative  form. 
As  regards  the  examination  under  s.  364  there  is  no  other  defect.  In  that  case 
the  Magistrate  made  a  memorandum  in  English  at  the  time  the  examination  was 
recorded,  and  the  proper  certificate  was  signed  by  him.  As  regards  the  confession 
recorded  under  s.  164  we  find  that  there  was  no  English  memorandum  made  by 
the  Magistrate,  but  the  certificate  required  by  that  section  was  duly  recorded. 
Both  the  confessions  were  admitted  in  evidence  in  the  Sessions  Court,  and  the 
conviction  is  based  mainly  upon  them.  Now  s.  533  provides  that,  "  if  any  Court 
before  which  a  confession  or  other  statement  of  an  accused  person  recorded 
under  s.  164  or  s.  364  is  tendered  in  evidence  finds  that  the  provisions  of  such 
section  have  not  been  fully  complied  with  by  the  Magistrate  recording  the  state- 
ment, it  shall  take  evidence  th^t  such  person  duly  made  the  statement  record- 
ed." We  have  had  some  little  doubt  as  to  whether  the  confession  recorded  under 
s.  164  was  admissible  without  the  evidence  referred  to  under  s.  533,  because 
there  was  no  English  memorandum  made  at  the  time  that  it  was  recorded.  But 
upon  examination  of  the  section  we  think  that  it  was  not  necessary  that  any  such 
English  memorandum  should  be  made  in  respect  of  that  confession.  S.  164 
provides  that  such  confession  shall  be  recorded  and  signed  in  the  manner  pro- 
vided by  s.  364.  S.  364  sets  out  the  manner  in  which  examinations  of  accused 
persons  should  be  recorded.  It  appears  to  us  that  the  manner  in  which  such 
examinations  should  be  recorded  is  fully  set  out  in  the  first  two  paragraphs  of 
that  section.  The  provision  for  an  English  memorandum  is  contained  in  the 
third  paragraph.  That  paragraph  provides  that  the  Magistrate  or  Judge  shall 
be  bound  "  to  make  a  memorandum  thereof  in  the  language  of  the  Court,  or 
in  English,  if  he  is  sufficiently  acquainted  with  the  latter  language ;  and  such 
memorandum  shall  be  written  and  signed  by  the  Magistrate  or  Judge  with  his 
own  hand,  and  shall  be  annexed  to  the  record."  This  shows  that  the  memo- 
randum is  not  itself  the  record  of  the  examination.  What  is  tendered  in  evi- 
dence is  the  examination  or  confession  recorded  in  the  manner  provided  by 
the  first  two  paragraphs  of  s.  364.  The  confession  of  the  22nd  November  was 
recorded  in  the  manner  prescribed,  excepting,  as  we  have  said,  that  the  ques- 
tions put  were  not  committed  to  writing.  But  that  this  omission  is  not  fatal 
where  the  accused  is  not  prejudiced  by  it  is  shown  by  a  Full  Bench  decision  in 
Tifu  Maya  v.  The  Queen^  reported  in  a  note  to  the  case  of  In  the  matter  of  the 
Petition  of  Munshi  Sheikh}  The  case  itself  was  decided  by  a  Division  Bench 
of  this  Court,  but  the  note  to  it  contains  the  Full  Bench  decision  referred  to  by 
us.  That  being  so,  we  do  not  think  that  it  was  necessary  for  the  Judge  in  the 
present  case  to  take  evidence  under  s.  533  in  respect  of  either  the  confession 
under  s.  164  or  the  examination  under  s.  364.  And  that  these  confessions  were 
substantially  true  we  think  there  is  no  reasonable  cause  to  doubt  The  interval 
between  the  two  was  more  than  three  weeks,  during  which  time  the  prisoner  was 
in  custody.  But  on  the  25th  December,  when  examined  during  the  inquiry,  he 
fully  confirmed  the  statement  made  by  him  on  the  previous  22nd  November, 
and  stated  that  it  was  all  true.  The  circumstances  under  which  the  murder  was 
discovered  and  suspicion  fell  upon  the  prisoner  are  set  out  in  the  judgment  of 
the  Sessions  Court,  and  were  such  that  we  think  it  highly  probable  that  the  pri- 
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soner,  a  simple  peasant,  would  suppose  it  to  be  useless  to  deny  his  guilt,  and 
would  make  a  full  confession.  There  seems  to  us  no  reason  to  discredit  the  • 
other  evidence  in  the  case,  which  evidence  shows  that  the  prisoner  followed  up 
his  confession  by  pointing  out  the  precise  scene  of  the  murder,  and  by  pointing 
out  and  giving  up  various  articles  which  had  been  in  the  possession  of  the 
deceased,  and  some  of  which  the  prisoner  had  concealed  after  her  death. 

In  the  Sessions  Court  the  prisoner  retracted  his  confession,  and  told  two 
stories  in  connection  with  it.  One  was  that  the  confession  recorded  was  not 
made  by  him  at  all,  and  the  other  that  it  was  extorted  from  him  by  torture, 
the  torture  alleged  being  branding  with  a  hot  iron  on  the  arm.  Neither  of 
these  stories  we  think  can  be  believed.  The  first  story  that  he  did  not  make  the 
confession  is  absolutely  negatived  by  the  Magistrate's  certificate.  As  to  the  other 
story,  it  is  simply  incredible  that  the  police  sending  in  a  prisoner  to  have  his  con- 
fession recorded  should  have  branded  him  with  a  hot  iron  in  such  a  manner 
that  the  fresh  marks  would  be  conspicuous.  Besides  that,  this  story  of  the  tor- 
ture was  never  told  by  the  prisoner  till  he  was  on  his  trial  in  the  Sessions  Court. 
We  find  therefore  no  reason  to  doubt  the  truth  in  the  main  of  the  confessions 
made  by  the  prisoner  upon  which  his  conviction  is  chiefly  based.  In  addition 
to  the  confession  there  is  evidence  to  show  that  the  prisoner  was  the  last  person 
with  whom  the  deceased  was  seen  alive,  and  upon  his  trial  in  the  Sessions  Court 
when  examined  he  admitted  what  he  had  at  one  time  denied,  that  the  deceased 
came  to  his  house,  and  that  he  had  seen  her  out  of  the  village,  the  motive  of 
her  removal  being  the  threat  on  the  part  of  his  caste-fellows  to  excommunicate 
him  if  he  allowed  her  to  continue  in  his  house. 

Finding  no  reason  for  differing  from  the  Sessions  Judge,  we  must  confirm 
the  sentence  of  death,  and  dismiss  the  appeal. 

H.  T.  H. 

Appeal  dismissed,  and  conviction  upheld. 
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FULL  BENCH  REFERENCE. 

Be/ore  Mr,  Justice  Mitter,  Mr.  Justice  Prinsep,  Mr.  Justice  Wilson,  Mr. 
Justice  Tottenham,  and  Mr,  Justice  Nor r is. 

In  the  matter  of  the  Petition  of  GIRHAR  NARAIN. 

TUSSUDUQ  HOSAIN  and  others  v,  GIRHAR  NARAIN  and  others.^ 

Legal  Practitioners  Act  (XVIII,  of  i8yg),  5,  32,  Construction  of — Outsider  prac-    , .  qj^  ^r^. 
tising  as  mukhtear,  his  liability  to  punishment — Mukhtears,  their  functions 
— Civil  Procedure  Code,  s,  J7. 

Act  XVIII.  of  1879  is  an  amending  as  well  as  a  consolidating  Act,  and  one  of  the 
respects  in  which  it  amended  the  old  law  was  the  conferring  upon  the  High  Court  power 
"  to  maike  rules  declaring  what  shall  be  deemed  to  be  the  functions,  powers,  and  duties 
of  the  mukhtears  practising  in  the  Subordinate  Courts. 

When  a  person  other  than  a  duly  certificated  and  enrolled  mukhtear  constantly,  and 
as  a  means  of  livelihood,  performs  any  of  the  functions  or  powers  which  the  rule  framed 
by  the  High  Court  in  accordance  with  the  provisions  of  the  Legal  Practitioners  Act  says 
are  the  functions  and  powers  of  a  mukhtear,  he  practises  as  a  mukhtear,  and  is  liable  to 
a  penalty  under  s.  32  of  the  Act. 

The  words  "any  person"  in  s. 32  embrace  pure  outsiders  as  well  as  duly  qualified 
and  enrolled  mukhtears  who  have  failed  to  take  out  their  certificates. 

'  Full  Bench  Reference,  in  Rule  No.  69  of  1886,  on  the  hearing  of  a  petition  from  an 
order  passed  hyJ.M.  Kirkwood,  Esq,,  District  Judge  of  Patna,  dated  6th  of  October  1885. 
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G  N,  though  not  a  certificated  mukhtear,  was  in  the  habit  of  appointing  and  in- 
.  structing  pleaders  in  the  Civil  Courts  on  account  of  certain  persons  who  paid  him  a  re- 
gular monthly  salary  for  so  doing.  In  a  proceeding  against  nim  under  the  Legal  Prac- 
titioners Act,  G  N  made  this  statement :  "  I  receive  a  letter  from  the  mofussil  from  a 
person  and  act  for  him,  he  sending  the  vakalalnatna  with  his  letter.  I  receive  monthly 
wages  from  each  of  the  persons  who  employ  me.  Each  of  the  employers  I  have  men- 
tioned belongs  to  a  distinct  family,  and  lives  in  a  separate  village." 

Held  that  G  N  was  neither  a  private  servant  nor  a  recognised  agent  of  any  of  his 
employers  within  the  meaning  of  s.  37  of  the  Civil  Procedure  Code,  and  was  liable  to  a 
penalty  under  s.  32  of  the  Legal  Practitioners  Act  for  having  practised  as  a  mnkhtear. 

Held  also  that,  having  regard  to  the  Court  in  which  G  N  practised,  the  words  in 
s.  32,  "  to  a  fine  not  exceeding  ten  times  the  amount  of  the  stamp  required  by  this  Adt 
for  a  certificate  authorising  him  so  to  practise  in  such  Court,"  were  equivalent  to  the 
words  "  to  a  fine  not  exce^ing  Rs.  250." 

On  the  2nd  of  October  1885,  certain  certificated  mukhtears  of  Pfttna 
presented  a  petition  to  the  District  Judge  complaining  that  certain  persons, 
Girhar  Narain,  Bansilal,  and  a  number  of  other  persons,  were  practising  as 
mukhtears  in  the  Civil  Courts  contrary  to  the  provisions  of  Act  XVIII.  of 
1879,  and  the  rule  and  direction  of  the  High  Court,  contained  in  the  Calcuiia 
Gazette^  Part  I.,  page  152,  February  15th,  1882,  describing  the  functions,  pow- 
ers, and  duties  of  mukhtears.  Upon  that  petition  notices  were  issued  against 
the  parties  complained  against  to  show  cause  why  they  should  not  be  punish- 
ed under  s.  32  of  Act  XVIIL  of  1879.  '^^  J^^^e  confined  his  enqairies  to 
the  case  of  Girhar  Narain  and  Bansilal  as  sample  cases.  In  his  answer 
to  the  Court,  Girhar  Narain  made  the  following  statement :  "  My  masters 
are  Tundon  Singh  of  Gya,  Babu  Fatteh  Bahadur  of  Gya,  Suni  Lai  of 
Kaehna  in  Patna,  Chamari  Singh  of  Panka,  Mussummat  Wajihun  of  the 
city,  Mussummat  Inderjit  Koer  of  Subulpur,  Babu  Sadir  Narain  Singh  of  Ba- 
zonna,  Babu  Ram  Sarun  Singh  of  Rajabag,  Babu  Gajadhur  Pershad  of  Bar- 
honna,  Babu  Mahto  of  Jaipur,  Gunpat  Mahto  of  Kundar,  and  I  cannot  remem- 
ber the  others,  but  there  are  several,  perhaps  some  ten  in  number.  I  receive 
a  letter  from  the  mofussil  from  a  person  and  act  for  him,  he  sending  the  vaka- 
latnama  with  his  letter.  I  receive  monthly  wages  from  each  of  the  persons  who 
employ  me.  Each  of  the  employers  I  have  mentioned  belongs  to  a  distinct  fa- 
mily, and  lives  in  a  separate  village.  I  sometimes  get  paid  by  the  year,  and 
sometimes  by  the  month.  ...  I  cannot  remember  the  names  of  the  other 
ten  or  so  who  employ  me  m  the  Civil  Courts.''  ....  Bansilal  also  made  a 
similar  statement.  It  was  admittted  by  his  pleaders  that  Girhar  Narain  was  in 
the  habit  of  appointing  pleaders  and  instructing  them  in  the  Civil  Courts  on 
account  of  his  several  masters.  The  Judge  held  that,  aldiough  neither  of  tte 
men  was  a  qualified  mukhtear,  they  were  in  the  habit  of  practishig  and  earn- 
ing the  greater  part  of  their  livelihood  as  mukhtears,  and  their  duties  far  ex- 
ceeded those  of  a  private  servant.  He  accordingly  inflicted  a  fine  of  Rs.  5  as 
a  nominal  punishment  on  each  of  the  persons  under  the  provisions  of  s.  32  of 
the  Legal  Practitioners  Ad;.  Girhar  Narain  and  Bansilal  thereupon  S4)ptied  lo 
the  High  Court  (Mitter  and  Agnew,  JJ.),  and  obtained  separate  rules  on  the 
certificated  mukhtears  to  show  cause  why  the  orders  of  the  Juc^  should  not 
be  set  aside.  Bansilal  having  died  in  the  meantime,  Girhar  Narain's  matter 
alone  came  up  for  argument  before  Mitter  and  Macpfaerson,  J  J.,  who  referred 
the  case  to  a  Full  Bench  with  the  following  observation :  "  Having  regard  to 
the  general  importance  of  the  question  rai^d  in  the  rule,  we  refer  it  to  a  Full 
Bench.  The  question  for  decision  is  whether,  upon  the  facts  admitted  by  the 
petitioner,  he  is  liable  to  be  punished  under  the  provisions  of  s.  32  of  the  L^al 
Practitionws  AO." 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  XIV. 


753 


At  the  hearing  before  the  Full  Bench, — 

Baboo  Saligram  Singh  in  support  of  the  rule. — ^The  District  Judge  had  " 
no  jurisdicftion.  Such  a  case  as  this  does  not  come  under  the  Legal  Practi- 
tioners Aft.  S.  32  affects  only  such  persons  as  are  eligible  to  practise  as  mukh- 
tears.  The  words  "  authorising  him  to  so  practise  in  such  Court  or  office  "  in 
s.  32  support  the  position.  Even  if  the  petitioner's  case  came  under  the  Legal 
Practitioners  Act,  the  man  has  done  nothing  which  is  rendered  punishable  by 
the  Act.  The  High  Court  rule  simply  enumerates  the  functions  of  a  mukh- 
tear.  It  nowhere  said  that  by  performing  any  of  those  functions  a  man  will  be 
considered  to  be  practising  as  a  mukhtear.  There  is  no  definition  of  **  prac- 
tising as  a  mukhtear.  *'  The  petitioner  is  a  private  servant,  and  a  private  ser- 
vant or  a  recognised  agent  is  not  within  the  provisions  of  the  Legal  Practitioners 
Aft.  .  The  Aft  contemplates  none  but  legal  practitioners  as  such — see  the  deci- 
sion of  Mitter,  J.,  in  Kali  Kumar  Roy  v.  Nohin  Chunder  Chuckerhutty  ;^  also 
Qujraj  Sing  A,  In  re  ;^  In  re  Kali  Churn  Chand  ;^  In  re  Fuzzle  Ali.^ 

Mr.  Woodroffe  (with  him  Mr.  O'Kinealy)  opposed  the  rule. — ;The  petitioner 
is  not  a  certificated  mukhtear.  He  acts  as  a  mukhtear,  and  shows  he  is  no 
private  servant.  The  old  cases  do  not  apply  herd.  Those  cases  were  under 
the  old  Aft  (XX.  of  1865),  which  did  not  confer  on  the  High  Court  the  power 
to  make  rules  as  has  now  been  conferred  by  s.  1 1  of  the  present  Aft.  For  the 
statutory  definition  of  "  practising  as  a  mukhtear  "  one  must  now  refer  to  s.  11 
and  the  rules  framed  by  the  High  Court  under  it.  Under  s.  1 3  a  pleader  be- 
comes guilty  of  unprofessional  conduct  by  receiving  instruction  from  such  a 
man  as  the  petitioner.  It  cannot,  therefore,  be  said  that  a  man  in  the  position 
of  the  petitioner  may  lawfully  give  such  instructions  as  he  has  been  found  to 
have  done.  S.  32  of  the  Aft  is  not  confined  to  men  who  are  eligible  to  practise 
as  mukhtears.  Any  one  who  does  any  of  the  acts  provided  by  s.  1 1  of  the  Act 
is  within  s.  32 — see  the  marginal  note.  On  the  value  of  a  marginal  note  see 
Attorney 'Generalv.  The  Great  Eastern  Railway  Company  ;^  Venourv.  Sellonfi 
Claydon  v.  Green^  does  not  apply  here.  Kali  Churn  Roy  v.  Nohin  Chunder 
Chuckerbutty^  discussed. 

The  judgment  of  the  Full  Bench  was  delivered  by 

NoRRis,  J.  (Mitter,  Prinsep,  Wilson,  and  Tottenham,  J  J.,  concurring). 
— On  2nd  October  1885,  certain  certificated  mukhtears  presented  a  petition  to 
the  District  Judge  of  Patna,  complaining  that  many  unauthorized  persons  were, 
contrary  to  law,  acting  in  Coiwt  as  certificated  mukhtears.  The  District  Judge 
caused  the  persons  complained  against  to  be  served  with  notice  to  show  cause 
why  they  should  not  be  punished  under  s.  32,  Act  XVIII.  of  1879.  ^  ^^c  ^^ 
October  1885,  Girhar  Narain,  one  of  the  persons  complained  against,  appear- 
ed by  pleaders  to  show  cause.  The  District  Judge  first  heard  what  Girhar  Na- 
rain's  pleaders  had  to  say  on  his  behalf,  and  then,  apparently  without  any  ob- 
jection on  his  part,  put  some  questions  to  him. 

The  statement  of  the  pleaders  and  the  examination  of  Girhar  Narain  are 
thus  recorded  by  the  District  Judge  :  "  It  is  admitted  by  his  pleaders  that  Gir- 
har Narain,  a  certificated  revenue  agent,  appoints  pleaders,  and  that  he  in- 
structs them  in  the  Civil  Courts ;  but  they  say  that  he  only  does  so  on  account 
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of  certain'persons  who  are  his  masters,  and  who  pay  him  a  r^^nlar  monthly  ^aiy 
for  so  doing."  In  answer  to  the  Court  Girhar  Narain  states :  "  My  masters 
are  Tundon  Singh  of  Gya,  Babu  Fatteh  Bahadur  of  Gya,  Suni  Lai  of  Kachna  in 
Patna,  Chamari  Singh  of  Panka,  Mussummat  Wajihun  of  the  city,  Musstun- 
mat  Inderjlt  Koer  of  Subulpur,  Babu  Sadir  Narain  Singh  of  Bazonna,  Babu 
Ram  Sarun  Sing  of  Rajabag,  Babu  Gajadhur  Pershad  of  Barhonna,  Babu 
Collector  Mahto  of  Jaipur,  Gunput  Mahto  of  Kundar,  and  I  cannot  remem- 
ber the  others,  but  there  are  several,  perhaps  some  ten  in  number.  I  receive 
a  letter  from  the  mofussil  from  a  person  and  act  for  him,  he  sending  the  va- 
kaUUnama  with  his  letter.  I  receive  monthly  wages  from  each  of  the  persons 
who  employ  me.  Each  of  the  employers  I  have  mentioned  belongs  to  a  dis- 
tinct family,  and  lives  in  a  separate  village.  I  sometimes  get  paid  by  the 
year,  and  sometimes  by  the  month.  Collector  Mahto  pays  me  Rs.  10  a  year ; 
he  pays  me  that  every  Assin,  and  has  done  so  every  year  for  1 2  years.  The 
business  I  have  referred  to,  and  the  names  I  have  given  as  those  of  my  em- 
ployers, refer  only  to  those  who  employ  me  in  Civil  Courts.  I  cannot  remem- 
ber the  names  of  the  other  ten  or  so  who  employ  me  in  the  Civil  Courts,  but 
they  pay  me  a  yearly  retainer.  Mussummat  Gujibun  gives  me,  for  what  I  do 
for  her  in  connection  with  the  Civil  Courts,  Rs.  25  per  mensem.  She  pays  me 
more  than  any  one  else.  Tundon  Singh  gives  me  Rs.  80  a  year."  Upon  this 
admission  and  statement  the  District  Judge  passed  judgment  as  follows : — 

'*  I  am  of  opinion  that  the  action  admitted  by  Girhar  Narain  far  exceeds 
action  as  a  private  servant.  In  India  pleaders  and  mukhtears  seldom  get 
cases  out  of  the  circle  of  their  own  recognised  clients ;  they  each  have  clients 
who  habitually  employ  them.  That  is  precisely  the  nature  of  the  employment 
admitted  by  Girhar  Narain,  but  he  says  he  receives  remuneration  by  the 
month  or  year  instead  of  for  the  act.  He  may  do  this  in  some  cases,  but  I 
doubt  his  doing  so  in  all ;  if  he  does,  his  memory  is  marvellously  short  in  not 
being  able  to  mention  their  names,  and  I  do  not  think  the  method  of  remunera- 
tion makes  any  real  difference.  When  a  man  is  so  little  of  a  private  servant 
that  he  admittedly  acts  for  at  least  twenty  different  families  in  different  parts 
of  this  and  other  districts,  he  seems  to  me  to  be  practising  generally  and  profes- 
sionally, earning  a  greater  part  of  his  livelihood  thus  as  a  mukhtear.  This  is  a 
sample  case,  and  I  inflict  the  nominal  fine  of  Rs.  5  under  s.  32  of  Act  XVIII. 
of  1879,  my  object  being  not  so  much  to  punish  what  has  already  been  done 
as  to  prevent  similar  conduct  for  the  future." 

On  the  5th  January  1886,  Girhar  Narain  moved  before  Mitterand  Agnew, 
J  J.,  for  a  rule  calling  upon  the  certificated  mukhtears  to  show  cause  why  the  order 
of  the  District  Judge  should  not  beset  aside  on  the  following  grounds,  viz. :  First, 
that  it  was  made  without  jurisdiction ;  second j  that  ss.  10  and  32  of  the  Legal 
Practitioners  Act,  1879,  ^^^  ^^^  ^PP^y  ^^  ^^^  case;  third,  that  the  District 
Judge  ought,  upon  the  materials  before  him,  to  have  held  that  the  nature  of  the 
petitioner's  work  was  not  in  contravention  of  any  law  or  of  any  rule  of  the  High 
Court,  and  as  such  he  was  guilty  of  no  offence  against  the  provisions  of  the 
Legal  Practitioners  Aft ;  fourth,  that  the  District  Judge  had  misunderstood  and 
misconceived  the  law  in  determining  the  case.  The  learned  Judges  granted 
a  rule,  which,  on  8th  December  1886,  came  on  for  hearing  before  Mitter  and 
Macpherson,  J  J.,  who  made  the  following  order,  viz. :  "  Having  regard  to  the 
general  importance  of  the  question  raised  in  this  rule,  we  refer  it  to  a  Full 
Bench ;  the  question  for  decision  which  we  refer  is  whether,  upon  the  facts 
admitted  by  the  petitioner,  he  is  liable  to  be  punished  under  the  provisions  of 
s.  32  of  the  Legal  Practitioners  Ad* " 
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The  case  was  argued  before  us  on  the  15th  April,  when  Baboo  Saligram 
Singh  was  heard  in  support  of  the  rule,  and  Mr.  Woodroffe  and  Mr.  O'Kinealy 
appeared  to  show  cause.  At  the  conclusion  of  the  arguments  we  took  time  to 
consider  our  judgment.  The  first  argument  urged  by  the  learned  vakeel  for  the 
petitioner  was  that,  assuming  that  Girhar  Narain  had  practised  as  a  mukhtear 
without  being  duly  authorised  so  to  do,  yet  he  was  not  liable  to  punishment  under 
the  provisions  of  s.  32  of  Act  XVIII.  of  1879,  as  that  Act  applied  only  to  mukh- 
tears  who  had  passed  the  required  examination,  received  a  certificate,  and  had 
practised,  after  neglecting  to  renew  the  certificate,  or  during  suspension,  or  after 
dismissal.  In  support  of  his  first  argument  the  learned  vakil  referred  to  the 
preamble  of  the  Act,  and  pointed  out  that  it  was  an  Ad  ''  to  consolidate  and 
amend  the  law  relating  to  Legal  Practitioners ;"  to  the  definition  of  "Legal 
Practitioner  "  as  given  in  s.  3  of  the  Aft ;  to  the  power  conferred  upon  the  High 
Court  by  s.  6  "  to  make  rules  as  to  the  qualifications,  admission,  and  certificates 
of  proper  persons  to  be  mukhtears ; "  to  the  provision  of  s.  7  as  to  the  granting 
and  renewing  of  certificates ;  and  to  the  provisions  of  ss.  10  and  11 :  and  from 
the  language  used  in  these  sections,  he  argued  that  the  Aft  was  not  applicable  to  a 
person  in  the  position  of  his  client,  but  only  to  **  legal  practitioners"  as  defined  by 
the  Aft.  The  learned  vakeel  also  laid  much  stress  on  the  words  of  s.  32.  That 
section  enacts  "  that  any  person  who  practises  in  any  Court  in  contravention 
of  s.  10  shall  be  liable,  by  the  order  of  such  Court,  to  a  fine  not  exceeding  ten 
times  the  amount  of  the  stamp  required  by  this  Aft  for  a  certificate  authorising 
him  so  to  practise  in  such  Court.  "  The  words  "  the  amount  of  the  stamp  re- 
quired by  this  Aft  for  a  certificate  authorising  him  so  to  practise,  *'  it  was  urged, 
pointed  clearly  to  the  case  of  a  person  who  had  passed  the  necessary  examina- 
tion for  a  mukhtear,  and  was  practising  without  a  certificate,  and  not  to  an  en- 
tirely unauthorised  person  such  as  the  petitioner. 

In  the  case  of  Kali  Kumar  Roy  v.  Nohin  Chunder  Chuckerhutty}  which 
was  a  case  under  Aft  XX.  of  1865,  which  is  repealed  by  Aft  XVIII.  of  1879, 
it  seems  to  have  occurred  to  Mitter,  J.,  that  s.  13  of  Aft  XX.  of  1865,  which 
corresponds  to  s.  32  of  Act  XVIII.  of  1879,  "applied  only  to  such  persons  as 
were  qualified  and  enrolled  as  mukhtears,  but  who  had  practised  as  mukhtears 
without  obtaining  their  certificates.  "  This  view  does  not  seem  to  have  been 
shared  by  White,  J.,  for  he  makes  no  reference  to  it  in  his  judgment ;  and  Garth, 
C.J.,  says  :  "The  language  of  s.  13  does  certainly  seem  to  afford  some  ground 
for  this  view ;  and  yet  it  would  seem  an  absurdity  that  a  man  who  is  duly  qualifi- 
ed and  enrolled  as  a  mukhtear,  and  who  has  only  neglected  to  take  out  his  cer- 
tificate, should  be  subject  to  penalties  and  disabled  under  that  section  from  suing 
for  his  fees,  whilst  a  man  who  is  neither  qualified  nor  enrolled  as  a  mukhtear, 
nor  certificated,  should  be  enabled  to  recover  his  fees,  and  be  subject  to  no 
p>enalties ;  it  is  difiicult  to  conceive  that  this  could  have  been  the  intention  of  the 
Legislature."  Whatever  may  be  the  proper  construction  to  be  put  upon  s.  13  of 
Act  XX.  of  1865,  upon  which  I  express  no  opinion,  I  feel  no  difficulty  in  hold- 
ing that  the  construction  sought  to  be  put  on  s.  32  of  Act  XVIII.  of  1879  is 
not  the  true  one.  S.  32  in  distinct  terms  imposes  a  penalty  on  "any  person  " 
who  practises  in  any  Court  in  contravention  of  the  provisions  of  s.  10,  "which 
enacts  that  no  person  shall  practise  as  a  mukhtear  in  any  Court  not  established 
by  Royal  Charter,  unless  he  holds  a  certificate  issued  under  s.  7,  and  has  been 
enrolled  in  such  Court,  or  in  some  Court  to  which  it  is  subordinate."  I  am 
altogether  unable  to  give  the  words  "any  person"  in  s.  32  the nanow construction 
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sought  to  be  placed  upon  them.  They  seem  to  me  to  embrace  pure  outsiders  like 
the  petitioner,  as  well  as  duly  qualified  and  enrolled  mukhtears  who  have  failed  to 
take  out  their  certificates.  The  words  in  s.  3  2, "  to  a  fine  not  exceeding  ten  times 
the  amount  of  the  stamp  required  by  this  Act  for  a  certificate  authorising  him  so  to 
practise  in  such  Court,"  are,  I  think,  equivalent  (in  this  particular  case,  having  re- 
gard to  the  Court  in  which  the  petitioner  practised)  to  the  words  "  to  a  fine  not  ex- 
ceeding Rs.  2  50."  It  is  to  be  observed  that,  where  the  Legislature  wishes  to  deal 
with  the  duly  qualified  and  enrolled  mukhtear,  it  does  so  in  precise  terms — seess. 
33  and  34  and  cl.  c  of  s.  36.  The  second  argument  of  the  learned  vakeel 
was  that  the  petitioner  had  not  practised  as  a  mukhtear.  In  support  of  the 
argument  reliarlce  was  placed  on  the  case  of  In  re  Gujraj  Singh}  decided  by 
L.  S.  Jackson,  J. ;  on  /«  re  Kali  Churn  Chand ;^  on  In  re  Fuzzle  Ali;^  and 
on  the  before-mentioned  case  of  Kali  Kumar  Roy  v.  Nobin  Chunder  Chucker- 
hutty^  All  these  cases  were  cases  under  the  old  Act  of  1865,  which  confer- 
red no  power  on  the  High  Court  "  to  make  rules  declaring  what  shall  be  deemed 
to  be  the  functions,  powers,  and  duties  of  mukhtears  " — such  powers  were 
first  given  by  s.  11  of  Act  XVIII.  of  1879.  ^^  ^^  ^^^  of  In  re  Gujraj  Singh} 
L.  S.Jackson,  J.,  says :  "The  Court  has  had  frequent  diflBculties  in  answering  en- 
quiries as  to  what  the  Legislature  appeared  to  contemplate  as  the  functions  or 
privileges  of  mukhtears  under  the  Pleaders  and  Mukhtears  Act,"  and  then  goes 
on  to  decide  that "  there  is  nothing  in  the  provisions  of  that  Act  which  restrains 
any  person  from  coming  into  the  presence  of  the  Judge  and  suppljring  infor- 
mation to  the  vakeels."  In  In  re  Kali  Churn  Chand^  Kemp  and  Glover,  JJ.,  held 
that  the  mere  writing  out  of  a  petition  for  a  party  who  himself  presented  it  in 
Court  was  not  an  "  acting  "  as  a  mukhtear  within  the  meaning  of  s.  11  of  Act 
XX.  of  1865.  In  In  re  Fuzzle  Ali^  Phear  and  Ainslie,  JJ.,  held  that  "acting 
as  a  mukhtear"  within  the  meaning  of  s.  5  of  Act  XX.  of  1865  meant  "  the 
doing  something  as  the  agent  of  the  principal  party  which  shall  be  recognised 
or  taken  notice  of  by  the  Court  as  the  act  of  that  principal,  such,  for  instance, 
as  filing  a  document."  In  Kali  Kumar  Roy  v.  Nohin  Chunder  Chuckerbuiiy^ 
White,  J.,  speaking  for  himself  and  Mitter,  J.,  said  :  "  The  question  then  re- 
solves itself  into  this,  whether  the  looking  after  a  regular  appeal,  and  the  giv- 
ing instructions  to  pleaders  in  connection  with  it,  are  practising  as  a  mukh- 
tear within  the  meaning  of  the  section.  There  is  no  definition  in'  the  Act  of 
what  the  Legislature  meant  by  practising  as  a  mukhtear,  but  I  think  the 
meaning  may  be  gathered  from  s.  1 1  of  the  Act,  which  enacts  that  '  mukhtears 
duly  admitted  and  enrolled  may  be  subject  to  the  conditions  of  their  certifi- 
cates as  to  the  class  of  Courts  in  which  they  are  authorised  to  practise,  appear, 
and  act'  (in  the  report  the  word  *  plead '  is  evidently  by  mistake  used  for  *  act') 
in  any  Civil  Court,  and  may  appear,  plead,  and  act  in  any  Criminal  Court  with- 
in the  same  limits.  It  may  fairly  be  concluded  from  this  that,  by  practising  as 
a  mukhtear  in  a  Court,  the  Legislature  meant,  in  the  case  of  a  Civil  Court,  ap- 
pearing or  acting  in  that  Court ;  in  the  case  of  a  Criminal  Court,  appearing, 
pleading,  or  acting  in  that  Court.  Did  the  plaintiff  then  appear  or  act  in 
Court }  I  think  not.  These  words  have  a  well-defined  and  well-known  mean- 
ing. To  appear  for  a  client  in  Court  is  to  be  present  and  to  represent  him  in 
various  stages  of  the  litigation  at  which  it  is  necessary  that  the  client  should  be 
present  in  Court  by  himself  or  some  representative.  To  act  for  a  client  in 
Court  is  to  take  on  his  behalf  in  the  Court,  or  in  the  oflBces  of  the  Court,  the 
necessary  steps  that  must  be  taken  in  the  course  of  the  litigation  in  order  that 
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his  case  may  be  properly  laid  before  the  Gjurt.     What  the  plaintiff  is  found  to 
have  done  in  the  present  case  was  not  appearing  or  acting  for  the  defendant  in  - 
the  sense  in  which,  I  think,  the  words  must  be  understood,  nor  involved  any 
such  appearance  or  acting." 

The  Aft  of  1879  >s,  as  was  pointed  out  by  Prinsep,  J.,  in  the  course  of  the 
argument,  an  "  amending ''  as  well  as  a  "  consolidating  "  Aft  :  and  one  of  the 
respects  in  which  it  amended  the  old  law  was  the  conferring  upon  the  High 
Court  power  "to  make  rules  declaring  what  shall  be  deemed  to  be  the  functions, 
powers,  and  duties  of  the  mukhtears  practising  in  the  Subordinate  Courts,"  thus 
obviating  the  difficulty  which  had  been  felt  by  the  learned  Judges  in  the  cases 
above  cited.  The  High  Court  has  accordingly  framed  a  rule  prescribing  the 
functions,  powers,  and  duties  of  mukhtears  practising  in  the  Subordinate  Courts, 
and  I  am  clearly  of  opinion  that,  if  any  person  other  than  a  duly  certificated 
and  enrolled  mukhtear  constantly,  and  as  a  means  of  livelihood,  performs  any 
of  the  functions  or  powers  which  the  rule  says  are  the  functions  or  powers  of 
a  mukhtear,  he  practises  as  a  mukhtear,  and  is  liable  to  a  penalty  under  s.  32. 
One  of  the  functions  or  powers  of  a  mukhtear  practising  in  the  Subordinate 
Courts  is  that  of  "appointing  and  instructing  pleaders."  This  the  petitioner 
admits  he  does,  and  that  not  for  one  person  only,  but  for  twenty ;  he  has  there- 
fore practised  as  a  mukhtear. 

It  was  also  argued  that  the  petitioner  was  the  private  servant  or  recognis- 
ed agent  of  his  various  employers,  and  therefore  outside  the  provisions  of  the 
Aft.  No  doubt,  under  s.  13,  a  pleader  may  take  instructions  from  the  private 
servant  of  a  party  or  the  recognised  agent  of  such  party  within  the  meaning  of 
the  Civil  Procedure  Code,  but  there  is  no  provision  authorising  a  mukhtear  to 
take  such  instructions,  and  if  there  were  I  do  not  think  the  petitioner  is  the  pri- 
vate servant  of  any  of  his  employers  or  the  recognised  agent  of  any  of  them 
within  the  meaning  of  s.  37  of  the  Civil  Procedure  Code. 

I  would  answer  the  question  referred  to  us  in  the  aflSrmative. 
The  result  will  be  that  the  rule  will  be  discharged  with  costs. 
K.  M.  C. 

Rule  discharged, 

APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  Tottenham  and  Mr,  Justice  Ghose. 

SUKAROO  KOBIRAJ  (Appellant)  v,  THE  EMPRESS  (Respondknt).i 

Causing  death  by  a  rash  and  negligent  act — Kobiraj — Surgical  operation — Un- 
sknled  medical  practitioner — "  Good  faith  " — "  Accepting  risk  " — PenalCode  ' 
(Act  XLV,  of  i86oJf  ss,  304At  88 ^  and  52. 

A  kobiraj  operated  on  a  man  for  internal  piles  by  cutting  them  out  with  an  ordinary 
knife.  The  man  died  from  haemorrhage.  The  kobiraj  was  charged,  under  s.  3O4A  of 
the  Penal  Code,  with  causing  death  by  doing  a  rash  and  negligent  act. 

It  was  contended  that,  inasmuch  as  the  prisoner  had  performed  similar  operations 
on  previous  occasions,  it  was  not  a  rash  act  within  the  meaning  of  that  section,  and  that, 
at  all  events,  he  was  entitled  to  the  benefit  of  s.  88  of  the  Penal  Code,  as  he  did  the  act 
in  good  faith,  without  any  intention  to  cause  death,  and  for  the  benefit  of  the  patient 
who  had  accepted  the  risk. 

'  Criminal  Appeal,  No.  173  of  1887,  ag^ainst  the  order  passed  by  y.  R,  Hallett^  Esq., 
Sessions  Judge  of  Rungpore,  dated  ihe  14th  of  March  1887. 


1887. 
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GiRHAR 

Narain, 
14  Cal.  556. 
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April  30. 
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Held  that,  as  the  prisoner  was  admittedly  uneducated  in  matters  of  surj^cry,  and 
having  regard  to  the  meaning  of  "  good  faith  "  as  defined  in  s.  52  of  the  Penal  Code,  he 
SuKAROO      was  not  entitled  to  the  benefit  of  s.  88. 


KOBIRAJ 
V. 

Thb 
Empress, 
14  Cal.  566. 


Held,  further,  that  s.  88  did  not  apply  to  the  case,  as  it  was  not  shown  by  the  accus- 
ed, on  whom  the  burden  of  proving  that  fact  lay,  that  the  deceased  knew  the  risk  he  was 
running  in  consenting  to  the  operation,  and  he  could  not  therefore  be  said  to  have  ac- 
cepted the  risk. 

Held,  also,  that  under  the  circumstances  the  conviction  under  s.  304A  was  a  proper 
one. 

In  this  case  the  prisoner  was  charged  with  an  oflFence  under  s.  304  A  of 
the  Penal  Code.  There  was  no  dispute  about  the  facts.  The  prisoner  was  a 
kobiraj,  and  he  operated  on  one  Manai,  a  peasant,  for  internal  piles.  The 
operation  consisted  in  cutting  out  the  piles  with  a  common  clasp  knife  after 
pulling  them  down  with  an  iron  hook.  The  result  of  the  operation  was  that 
Manai,  who  was  an  old  and  feeble  man,  bled  to  death.  The  Civil  Surgeon 
was  called  and  examined,  and  stated  that  the  operation  was  a  most  dangerous 
one.  In  his  defence  the  prisoner  called  four  witnesses,  two  of  whom  stated 
that  he  had  cured  them  of  piles,  and  two  of  other  diseases  by  the  use  of  the 
knife.  The  District  Judge,  disagreeing  with  the  assessors,  convicted  the  ac- 
cused, and  sentenced  him  to  one  year's  rigorous  imprisonment. 

The  prisoner  appealed. 

Baboo  Ishar  Chunder  Chuckerhutty  for  the  appellant. 

Mr.  Kilhy  for  the  Crown. 

The  grounds  upon  which  it  was  sought  to  show  that  the  conviction  should 
be  set  aside  are  sufficiently  stated  in  the  judgment  of  the  High  Court  (Tottkk- 
HAM  and  Ghose,  J  J.),  which  was  as  follows  : — 

The  appellant  is  a  kobiraj  who  has  been  convicted  by  the  Sessions  Judge 
of  Rungpore  of  an  offence  under  s.  304 A  of  the  Penal  Code,  and  has  been 
sentenced  to  suffer  rigorous  imprisonment  for  one  year.  He  caused  the  death 
of  a  patient  by  performing  what  is  shown  to  be  a  very  dangerous  operation, 
namely,  the  cutting  out  of  internal  piles.  He  was  unable  to  stop  the  consequent 
bleeding,  and  the  patient  died  the  following  day.  This  has  been  held  by  the 
Sessions  Judge  to  be  a  rash  act  within  the  meaning  of  s.  304A. 

Baboo  Ishar  Chunder  Chuckerhutty  for  the'appellant  contended  before  us 
that  it  was  not  a  rash  act  within  the  meaning  of  that  section,  inasmuch  as  the 
prisoner  was  a  kobiraj,  and  had  previously  performed  surgical  operations  in 
one  or  two  cases  of  the  same  nature,  and  in  other  cases  of  a  diffierent  char- 
acter ;  and  that  it  has  not  been  shown  that  he  ever  before  caused  the  death  of 
a  patient.  The  vakeel  also  contended  that,  if,  notwithstanding  these  consider- 
ations, the  Court  should  still  be  of  opinion  that  the  act  was  a  rash  one  within 
the  meaning  of  s.  304A,the  prisoner  would  nevertheless  be  entitled  to  the  bene- 
fit of  s.  88  of  the  Penal  Code,  because  he  did  the  act  in  good  faith,  without  any 
intention  to  cause  death,  and  for  the  benefit  of  the  patient  who  had  accepted 
the  risk. 

We  are  of  opinion  that  the  prisoner  is  not  entitled  to  the  benefit  of  s.  88. 
It  is  quite  true  that  he  had  no  intention  to  cause  the  death  of  the  patient.  No- 
body accuses  him  of  such  intention.  It  is  also  true  that  he  acted,  as  he  thought, 
for  the  benefit  of  the  patient.  But  it  is  very  doubtful  whether  he  can  be  said 
to  have  acted  in  good  faith,  regard  being  had  to  the  definition  of  good  faith  in 
s.  52  of  the  Penal  Code,  namely,  "Nothing  is  said  to  be  done  in  good  faith 
which  is  done  without  due  care  and  attention."    The  prisoner  is  admittedly 
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uneducated  in  matters  of  surgery, 
ters  of  medicine. 


He  has  had  no  regular  education  in  mat-        1887. 


It  has  been  contended  on  his  behalf  that  he  had  no  idea  that  the  oper- 
ation that  he  undertook  to  perform,  and  did  perform,  would  be  attended  with 
danger  to  the  patient.  But  it  was  proved  by  exj>ert  medical  evidence  adduced 
by  the  prosecution  that  the  operation  which  he  performed  was  one  so  immi- 
nently dangerous  that  educated  surgeons  scarcely  ever  attempt  it.  They  treat 
the  complaint  of  internal  piles  in  a  totally  different  way.  It  seems  almost  im- 
possible therefore  to  say  that  the  prisoner,  in  experimenting  in  the  way  he  did, 
"without  any  knowledge  of  the  subject,  was  acting  in  good  faith  within  the  meaning 
of  the  degnition  already  referred  to.  But,  apart  from  that,  we  think  that  s.  88 
will  not  apply  to  the  case,  because  it  is  not  shown  that  the  patient  did  indeed 
accept  the  risk  which  turned  out  to  be  fatal  to  him.  A  patient  can  hardly  be 
said  to  accept  a  risk  of  which  he  is  not  aware.  We  think  it  was  for  the  de- 
fence pleading  the  exception  to  show  that  the  patient  in  the  present  case  did 
accept  the  risk,  and  that  consequently  he  was  aware  of  it.  But  no  attempt  was 
made  to  show  that  the  patient  did  know  what  risk  he  was  undertaking.  The 
evidence  is  only  to  the  extent  that  he  consented  to  the  operation  with  great  un- 
willingness, and  that  the  only  information  communicated  to  him  by  the  prisoner 
on  the  subject  was  that  if  he  submitted  to  the  operation  he  would  be  cured. 
Upon  that  understanding  he  did  submit ;  and  died.  It  seems,  therefore,  quite 
impossible  to  say  that  he  accepted  the  risk  of  the  prisoner's  act. 

The  question  then  remains  whether  the  prisoner  is  guilty  under  s.  304A. 
There  is  no  doubt  that  by  his  act  he  caused  the  death  of  the  deceased.  In  Eng- 
land he  would  have  been  indicted  for  manslaughter.  In  this  country  the  pro- 
visions of  s.  304A  seem  to  apply  to  cases  where  there  is  no  intention  to  cause 
death,  and  no  knowledge  that  the  act  done  in  all  probability  would  cause  death. 
It  was  pleaded  for  the  prisoner  that,  inasmuch  as  he  had  successfully  perform- 
ed similar  operations  on  other  persons,  he  could  have  no  knowledge  that  he 
was  likely  to  cause  death  in  this  case. 

We  are  willmg  to  accept  this  view  of  the  matter ;  but,  as  I  have  already 
observed,  the  prisoner's  ignorance  only  made  his  act  the  more  rash.  We  think 
it  is  impossible  to  acquit  him  of  the  offence  of  which  he  has  been  convicted. 
We  have  no  wish  by  this  decision  to  deter  kobirajes  from  legitimately  exercis- 
ing their  profession.  In  many  cases,  no  doubt,  they  do  very  successfully  treat 
certain  disorders ;  but  we  think  it  very  important  that  the  public,  especially  the 
poorer  part  of  the  public,  who  mostly  have  to  rely  upon  such  practitioners  as 
kobirajes,  should  be  protected  from  ignorant  experiments  in  surgery. 

We  think,  therefore,  that  the  conviction  must  be  affirmed .  But  we  do  not 
think  it  necessary  for  the  ends  of  justice  to  sustain  the  severe  sentence  passed 
upon  the  prisoner.  Similar  acts  by  really  professional  men  have  been  visited 
in  this  country  with  much  less  punishment.  We  think  that,  as  this  is  the  first 
case  from  the  Mofussil  with  which  we  have  had  to  deal,  it  would  be  sufficient 
to  inflict  the  penalty  of  a  fine  instead  of  imprisonment. 

The  sentence  of  one  year's  rigorous  imprisonment  will,  therefore,  be  set 
aside,  and  a  fine  of  a  hundred  rupees  imposed  upon  the  prisoner.  In  default 
of  payment  he  must  suffer  three  months'  rigorous  imprisonment. 


SUKAROO 

KOBIRAJ 

V. 

The 
Empress, 
14  Cal.  566. 


H.  T.  H. 


Coninciion  upheld. 
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CRIMINAL  REFERENCE. 

Before  Sir  W.  Comer  Petheram,  Knight,  Chief  Juilice,  and  Mr.  Justia 

Ghose. 

"887.  QUEEN-EMPRESS  v.  KARIM  BUKSH.i 

yune  10. 

■  False  charge — Penal  Code,  s,  211, 

14  Cal.  633.  A  fajse  charge  before  the  police  is  a  false  charge  falling  within  the  first  portion  ol 

s.  21 1  of  the  Penal  Code. 

The  latter  portion  of  s.  2ii  of  the  Penal  Code  is  confined  to  cases  in  which  criminal 
proceedings  have  been  instituted,  and  does  pot  apply  to  false  charges  merely.  Empress  cf 
India  v.  Pitam  Rai^  and  Empress  v.  Parahu^  followed. 

The  accused  in  this  case,  one  Karim  Buksh,  a  writer  constable,  had  laid 
a  charge  of  theft  against  a  certain  person  before  the  police.  The  police  report- 
ed the  case  to  be  false,  whereupon  the  District  Magistrate  made  over  the  case 
to  a  Deputy  Magistrate  for  trial.  On  the  day  fixed  for  trial,  Karim  Buksh  did 
not  appear  to  prosecute,  and  the  Deputy  Magistrate  therefore  returned  the  re- 
cord to  the  District  Magistrate.  The  District  Magistrate  then  passed  an  order 
in  the  case  declaring  it  to  be  false,  and  directed  that  Karim  Buksh  should  be 
prosecuted  under  s.  211  of  the  Penal  Code.  The  case  against  Karim  Buksh 
was  then  taken  up,  and  he  was  convicted  of  an  ofifence  under  s.  2 1 1  of  the  Penal 
Code,  and  sentenced  to  a  fine  of  Rs.  50,  or  in  default  to  two  months'  rigorous 
imprisonment. 

The  District  Magistrate  sent  up  the  case  to  the  High  Court  for  revision, 
considering  that  the  order  of  the  Deputy  Magistrate  was  wrong  in  Uw,  inasmuch 
as  the  criminal  proceedings  instituted  by  Karim  Buksh  having  been  taken  un- 
der s.  380  of  the  Penal  Code,  which  carried  a  maximum  sentence  of  seven  years' 
rigorous  imprisonment,  the  Deputy  Magistrate  had  no  alternative  but  to  pass  a 
sentence  of  imprisonment  under  the  latter  part  of  s.  2 1 1  of  the  Penal  Code. 

Baboo  Makunda  Nath  Rai  for  Karim  Buksh  contended  that  the  sentence 
of  fine  was  legal,  the  case  falling  under  the  first  part  of  s.  2 1 1  of  the  Penal  Code ; 
that  the  first  part  of  the  section  dealt  with  criminal  proceedings  as  well  as  false 
charges,  and  a  sentence  of  fine  only  would  be  perfectly  legal,  although  such  false 
charges  related  to  offences  punishable  with  death,  transportation  for  life,  or  im- 
prisonment for  seven  years  or  upwards ;  that  in  the  latter  part  of  the  section, 
criminal  proceedings  only  are  spoken  of ;  that  here  the  false  charge  having  been 
made  before  a  police-oflfier,  no  criminal  proceeding  was  instituted  in  any  Court; 
that  therefore  the  Deputy  Magistrate  was  quite  competent  to  pass  a  sentence  <rf 
fine  only.     See  Empress  of  India  v.  Pitam  Rai^  and  Empress  v.  Parahu? 

The  order  of  the  Court  (Petheram,  C.J.,  and  Ghose,  J.)  was  as  fol- 
lows : — 

Petheram,  C.J. — In  this  case  we  think  there  is  no  reason  for  the  interfer- 
ence of  the  Court.  This  case  has  been  referred  to  us  by  the  Magistrate  in  order 
that  this  Court  may  revise  the  sentence  of  fine  which  has  been  passed  on  the 
accused  on  a  conviction  of  having  made  a  false  charge  before  the  police,  b^ 
cause  the  charge  which  he  made  was  a  charge  of  an  offence  under  s.  380  of  the 
Indian  Penal  Code,  the  punishment  for  which  may  be  seven  years'  rigorous 

>  Criminal  Reference,  No.  137  of  1887,  made  by  C.  R.  Marindin,  Esq.,  Magistrate  of 
Dinagepore,  dated  the  27th  of  May  1887,  against  the  sentence  passed  by  H.  Thompson, 
Esq.,  Deputy  Magistrate  of  Dinagepore,  dated  the  loth  of  May  1887. 

M.  L.  R.,  5AII.  215. 

M,  L.  R.,  5  All.  598. 
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i  mprisonment,  and  the  Magistrate  thinks  that  tdie  sentence  of  fine  was  illegal, 
because,  by  the  latter  portion  of  s.  21 1  of  the  Indian  Penal  Code,  the  punish-  • 
xnent  most  be  a  punishment  of  imprisonment,  and  there  is  no  option  to  impose 
a.  fine  only. 

The  facts  of  the  case  here  are,  that  the  accused  made  a  charge  before  the 
f>olice  which  he  did  not  afterwards  press  before  the  Magistrate,  and  the  only  of- 
fence which  he  has  committed  has  been  that  of  making  a  false  charge  before 
the  police,  and  not  of  instituting  any  criminal  proceedings  beyond  that.  The 
question  which  arises  is,  whether  the  offence  which  he  has  committed  comes 
vrithin  the  earlier  or  later  portions  of  s.  2 1 1  of  the  Indian  Penal  Code. 

The  earlier  portion  of  that  section  provides  that  "  whoever,  with  intent  to 
cause  injury  to  any  person,  institutes  or  causes  to  be  instituted  any  criminal 
proceeding  against  that  person,  or  falsely  charges  any  person  with  having  com- 
mitted an  offence,  knowing  that  there  is  no  just  or  lawful  ground  for  such  pro- 
ceeding or  charge  against  that  person,  shall  be  punished  with  imprisonment 
of  either  description  for  a  term  which  may  extend  to  two  years,  or  with  fine, 
or  with  both  ;"  this  is  the  first  part  of  the  section.  And  then  the  section  goes 
on  to  say :  "  And,  if  such  criminal  proceeding  be  instituted  on  a  false  charge 
of  an  offence  punishable  with  death,  transportation  for  life,  or  imprisonment 
for  seven  years  or  upwards,  the  person  instituting  such  criminal  proceeding 
shall  be  punishable  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  seven  years,  and  shall  also  be  liable  to  fine."  The  class  of 
offence  which  is  included  in  the  last  half  of  this  section  is  punishable  with  im- 
prisonment without  option  of  fine ;  and  the  question  is,  whether  the  offence  of 
which  the  accused  has  been  guilty  is  within  the  latter  half  of  the  section. 

Now,  the  latter  half  of  the  section  is  confined  to  criminal  proceedings  insti- 
tuted on  false  charges,  and  by  the  earlier  part  of  the  section  the  distinction  is 
drawn  between  criminal  proceedings  instituted  and  false  charges  alone.  We 
think  that  we  must  make  the  same  distinction,  and  must  hold,  as  has  been  held 
in  several  cases  in  the  Allahabad  Court,  though  not  in  this  Court,  that  the  latter 
part  of  the  section  is  confined  to  cases  in  which  criminal  proceedings  have 
been  instituted,  and  that  it  does  not  apply  to  false  charges  merely. 

But,  as  I  said  before,  the  accused  in  this  case  did  not  institute  any  crimi- 
nal proceedings  in  the  sense  of  his  instituting  any  proceedings  in  any  Court. 
What  he  did  was  to  make  a  false  charge  before  the  police,  and  that,  it  seems  to 
us,  is  the  kind  of  false  charges  which  is  dealt  with  in  the  first  part  of  the  section, 
and  consequently  that  the  Magistrate  was  entitled  to  infiict  the  punishment 
which  is  provided  by  that  part  of  the  section,  and  that  he  was  not  compelled  or, 
indeed,  empowered  to  inflict  the  punishment  fixed  by  the  latter  half  oi  the 
section,  and  therefore  it  was  competent  to  him  to  award  a  fine  only,  if  in  his 
discretion  he  thought  fit. 

Fov  these  reason3  we  think  that  the  Deputy  Magistrate  committed  no  legal; 
error  in  the  coucse  he  took  in  this  case,  and  there  is  no  reason  for  the  interference 
of  the  Court. 


1887. 


Queen- 
Empress 

V. 

Karim 

BuiKSHi 

14  Cal.  ^3- 


T.  A.  P. 


Ordrr  upheld. 


t  L.  R.,  Cal.  96. 


Digitized  by 


Google 


762  INDIAN  LA  W  REPORTS, 

CRIMINAL  MOTION. 
Be/ore  Sir  W.  Comer  Petheram,  Knight,  Chief  Justice,  and  Mr.  Justice  Gh&su 
1887.        In  the    matter  of  the  Petition  of  ISWAR  CHUNDER   GUHO   and 

June  30.  others.^ 


14  Cal.  653.  False  evidence — Affidavit  affirmed  before  a  Deputy  Magistrate — Prosecution  on 
facts  stated  in  an  affidavit  affirmed  before  a  Deputy  Magistrate — Penal  Code 
(Act  XLV,  of  i86o)y  ss,  igj,  igg — Declaration  by  law  receivable  as  evidence— 
Sanction  to  prosecute ^  Order  for ^  quashed, 

A  Deputy  Magistrate  has  no  power  to  administer  an  oath  to  a  person  making  a  de- 
claration in  the  shape  of  an  affidavit ;  and  such  person  cannot,  on  the  facts  stated  in  sucb 
declaration,  be  prosecuted  for  committing  an  offence  either  under  s.  193  or  s.  199  of  the 
Penal  Code. 

This  was  a  rule  calling  upon  the  District  Magistrate  of  Mymensingh  to 
show  cause  why  an  order  passed  by  him  sanctioning  a  prosecution  under  s. 
199  of  the  Penal  Code  should  not  be  quashed. 

The  sanction  referred  to  was  given  under  the  following  circumstances  :— 

One  Dherai  Duffadar,  a  cattle-dealer,  had  preferred  a  complaint  against 
Sarat  Chunder  Bhoomick  and  Gazi  Shaik,  charging  them  with  wrongful  re- 
straint in  having  prevented  his  cattle  from  being  taken  to  a  certain  mela.  Baboo 
Shama  Chunder  Dass,  a  Deputy  Magistrate  of  Jamalpur,  referred  the  complaint 
to  the  police  for  investigation,  and  the  police  subsequently  sent  up  the  two 
accused  with  a  report  that  the  charge  was  true.  On  the  application  of  Gazi 
Shaik  the  Magistrate  of  the  District  made  an  order  transferring  the  case  to  the 
Court  of  Baboo  Akhoy  Coomar  Bose,  Deputy  Magistrate  of  Mymensingh ;  bat 
the  order  not  having,  for  some  reason  or  another,  reached  Baboo  Shama  Chun- 
der Dass,  the  case  was  heard  by  him.  Before,  however,  the  case  was  actually 
entered  into,  one  Iswar  Chunder  Guho,  at  the  request  of  Sarat  Chunder  Bhoo- 
mick, drafted  a  petition  praying  Baboo  Shama  Chunder  Dass  not  to  proceed 
with  the  case,  inasmuch  as  he  was  practically  the  prosecutor  in  the  case,  and  an 
order  for  transfer  had  already  been  made,  but  that,  that  order  not  having  been 
received,  the  petitioner  was  desirous  of  renewing  his  application  for  such  trans- 
fer. 

This  petition  was  presented  by  Sarat  Chunder  Bhoomick,  together  with 
an  aflftdavit  aflSrmed  before  the  Deputy  Magistrate,  which  contained  an  allega- 
tion that  the  police  had  started  the  case  with  the  assistance  and  under  the  di- 
rection of  the  Deputy  Magistrate  himself,  and  that  the  charge  was  false.  The 
case  was,  however,  proceeded  with,  and  the  accused  acquitted. 

Baboo  Shama  Chunder  Dass  subsequently  to  this  applied  to  Mr.  Glazier, 
the  District  Magistrate,  for  sanction  to  prosecute  Sarat  Chunder  Bhoomick 
and  Iswar  Chunder  Guho  for  giving  false  evidence  in  a  stage  of  a  judicial 
proceeding,  the  alleged  false  evidence  being  the  statement  contained  in  the 
affidavit  of  Sarat  Chunder  Bhoomick,  charging  the  Deputy  Magistrate  with 
having  inspired  the  prosecution  in  that  case.  Mr.  Glazier  thereupon  sanctioned 
the  prosecution  of  those  persons,  and  made  over  the  case  to  Moulvie  Mahomed, 
a  Deputy  Magistrate  of  Mymensingh,  for  trial. 

The  accused  applied  for  and  obtained  the  rule  above  mentioned,  calling 
upon  Mr.  Glazier,  the  District  Magistrate  of  Mymensingh,  to  show  cause  why 
the  order  directing  proceedings  to  be  taken  against  them  should  not  be  quashed. 

*  Criminal  Motion,  No.  163  of  1887,  against  the  order  passed  by  E,  G,  GloMter,  Esq,, 
District  Magistrate  of  Mymensingh,  dated  the  27th  of  April  1887. 
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Mr.  Monomohun  Ghose  for  the  accused  contended  that  Sarat  Chunder        1887. 
Bhoomick  had  committed  no  offence,  the  Deputy  Magistrate  having  no  author- 
ity to  receive  an  affidavit  in  the  course  of  a  criminal  trial,  nor  any  authority 
under  the  Criminal  Procedure  Code  to  administer  an  oath  to  a  person  making 


In  the 
matter  of 
a  declaration  to  an  affidavit,  and  the  accused  could  not,  therefore,  be  prosecut-  ''"^  Petition 
ed  under  s.  199  of  the  Penal  Code ;  that  Iswar  Chunder  Guho  had  merely  draft-     op  Iswar 
ed  the  petition ;  and  that  the  proceedings  held  by  Baboo  Shama  Chunder  Dass     Chunder 
were  coram  nonjudice,  they  being  held  at  a  time  when  the  order  for  transfer       Guho, 
was  in  force.  14  Cal.  653. 

No  one  appeared  to  show  cause. 
The  order  of  the  Court  (Petheram,  C.  J.,  and  Ghose,  J.)  was  as  follows : — 

This  rule  was  obtained  to  set  aside  certain  pending  proceedings  taken 
against  two  persons  for  perjury.  They  have  been  ordered  to  be  prosecuted, 
but  no  commitment  has  taken  place,  and  the  question  is  whether  there  is  any 
evidence  of  their  having  committed  perjury.  What  is  alleged  is  that  they  have 
made  an  affidavit  under  the  sanction  of  an  oath  or  affirmation  before  the  Depu- 
ty Magistrate,  who  was  enquiring  into  the  case  of  one  of  them  for  the  purpose 
of  intimating  to  him  that  he  intended  to  apply  under  s.  526  of  the  Code  of  Cri- 
minal Procedure  to  have  the  case  removed  for  trial  to  some  other  Court. 

Upon  that  statement  of  the  case  the  question  arose  whether  he  had  power 
to  administer  an  oath  to  a  person  for  the  purpose  of  swearing  an  affidavit,  so  as 
to  nwike  it  binding  upon  them  under  s.  199  of  the  Indian  Penal  Code. 

We  have  searched  the  Code,  and  have  enquired  about  this  matter,  but  we 
can  find  no  power  in  a  Deputy  Magistrate  to  administer  an  oath  to  a  person 
making  a  declaration  in  the  shape  of  an  affidavit. 

Under  these  circumstances  we  do  not  see  how  this  case  can  come  under 
s.  199  of  the  Indian  Penal  Code,  inasmuch  as  this  was  not  a  declaration  which 
any  public  servant  was  bound  or  authorised  by  law  to  receive  as  evidence  of  the 
facts  stated  in  it. 

Under  these  circumstances  we  think  that  upon  the  admitted  facts  of  this 
case  these  persons  are  not  alleged  to  have  made  any  affirmation  or  taken  any 
oath  within  the  meaning  of  the  Penal  Code,  and  therefore  they  are  not  liable 
to  prosecution  for  perjury  under  s.  IQ9  or  s.  193.  The  proceedings  pending 
before  the  Deputy  Magistrate  against  Iswar  Chunder  Guho  and  Sarat  Chunder 
Bhoomick  will,  therefore,  be  quashed. 

T.  A.  P.  Rule  absolute. 


CRIMINAL  MOTION. 


Before  Sir   W.   Comer  Petheram,  Knight,   Chief  Justice,  and  Mr.  Justice 

Beverley. 

In  the  matter  of  the  Petition  of  UMESH  CHANDRA  KAR  and  an-        1887. 

0THER.1  July  9* 


Public  nuisance — Penal  Code  (A^  XLV.  of  i86oJ,ss.  268,  283,  2go — Obstruction        ^  ,  g^ 

on  tidal  navigable  river.  ^       '   ^' 

Persons  placing  a  bamboo  stockade  across  a  tidal  navigable  river  for  the  purpose  of 
fishing,  although  leaving  in  such  stockade  a  narrow  opening  for  the  passage  of  boats^  which 

*  Criminal  Motion,  No.  i88  of  1887,  against  the  order  passed  by  Baboo  Bhoyrub  Natk 
Palit,  Deputy  Magistrate  of  Burdwan,  dated  the  nth  of  February,  and  confirmed  on  ap- 
peal by  W.  Oldham,  Esq.,  District  Magistrate  of  Burdwan,  dated  the  4th  of  March  1887. 
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passage  was,  however,  kept  closed  except  oo  the  actual  passage  of  a  boat,  were  charged  at 
-  the  instance  of  a  sub-divisional  officer  with  causing  an  obstruction  under  s.  283  of  the  Pcaal 
Ui  THB        Code. 

MATTER  AF  Held  that,  although  it  was  doubtful  Iwhether  s.  283  applied  to  the  case,  they  had 

X01S  Petition  committed  an  oifence  under  s.  268  of  the  PenB.1  Code,  and  were  punishable  under  s.  290 

of.Ujiesh     of  that  Code. 

CwAypBA  The  accused  were  charged  at  the  instance  of  a  sub-divisional  oflScer  under 

1^^        s.  283  of  the  Penal  Code  with  causing  obstruction  to  the  public  by  raising  a  bam- 

i4<^-^5^-  boo  stockade  for  the  purpose  of  fishing  across  the  whole  breadth  of  the  Bharu, 
a  tidal  navigable  river,  close  to  the  ferry  at  Mirzapur.  It  was  proved  at  the 
trial  before  the  Deputy  Magistrate  that  the  stockade  reached  across  the  river 
from  one  bank  to  the  other ;  that  an  opening  four  or  five  cubits  wide  near  the 
northern  bank  of  the  river  was  made  for  the  passage  of  boats,  but  this  passage 
was  kept  closed  by  bamboos,  it  being  opened  only  when  necessary  to  allow 
boats  to  pass  through,  and  that  only  at  the  convenience  of  the  people  using 
the  stockade ;  that  a  light  was  placed  on  the  stockade  at  night ;  that  the  stock- 
ade bad  never  been  used  in  former  years ;  and  that,  although  the  passage  was 
large  enough  for  dinghies  to  pass  freely,  yet  a  larger  cargo  boat  could  only  do 
so  with  great  difficult}',  and  several  man j  his  were  called,  who  proved  that  their 
boats  bad  been  prevented  from  passing  freely  over  all  parts  of  the  river  at  the 
point.  The  Deputy  Magistrate  on  the  above  facts  held  that  the  public  were 
entitled  to  the  use  of  the  entire  breadth  of  the  river,  and  that  the  accused  had. 
by  placing  this  stockade  across  the  river,  caused  an  obstruction,  and  thereby 
committed  an  offence  under  s.  283  of  the  Penal  Code  ;  he  therefore  senten- 
ced them  to  pay  a  fine  of  Rs.  25  each,  or  in  default  to  undergo  imprisonment 
for  fifteen  days. 

The  prisoners  moved  before  a  Bench  of  the  High  Court  consisting  o^ 
P^heram,  C.J.,  and  Ghose,  J.,  and  obtained  a  rule  calling  upon  the  Crown 
to  show  cause  why  the  conviction  and  sentence  should  not  be  set  aside  on  the 
ground  that  there  was  no  evidence  of  injury  to  any  particular  individual,  aad 
no  complaint  by  any  one  of  any  such  injury, and  that  therefore  no  offence,  under 
8.  383  <^  the  Penal  Code,  had  been  committed,  inasmuch  as  that  section  con- 
templated an  injury  to  some  particular  person. 

The  rule  came  on  for  hearing  before  the  Chief  Justice  and  Mt.  Justice 
Beverley. 

Mr.  O.  C.  Mullick  and  Baboo  Jashoda  Nundun  Paramanick  in  support 
of  the  rule  cited  Empress  v.  Ram  Singh^  and  The  Queen  v.  Khader  Moidin^ 
as  showing  that  it  must  be  proved  that  obstruction  was  caused  to  some  parti- 
cular individual  before  a  conviction  could  be  had  under  s.  283. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilhy)  to  show  cause  contended 
that,  whether  or  no  s.  283  applied,  the  case  fell  under  ss.  268  and  290  of  the 
Penail  Code. 

The  order  of  the  Court  (Petheram,  C.J.,  and  Beverley,  J.)  was  as  fol- 
lows : — 

This  rule  has  been  obtained  for  the  purpose  of  setting  aside  a  conviction 
and  ^sentence  passed  upon  the  petitioners  for  committing  a  public  nuisance 
by  obstructing  a  navigable  river.  Now,  the  facts  which  are  absolutely  undis* 
puted  are  that  there  is  a  navigable  river  somewhere  in  Bengal  across  which 
ihe  defendants  in  this  case  have  set  up  a  bamboo  dam  of  some  kind  for  the 
purpose  of  catching  fish.    That  bamboo  dam  seems  to  extend  all  the  way 


'  II  C.  L.  R.462. 


» I  L.  R.,  4  Mad.  ^35. 
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across  the  river,  but  there  is  a  place  which  is  opened  at  times,  and  through        rssy. 
which  boats  can  then  proceed.    This  place  is  also  kept  lighted  and  guarded  - 


by  men  for  the  purpose  of  seeing  that  no  accidents  happen.    The  first  ques-      ^^  *^"^ 
tion,  and  in  fact  the  only  question,  is  wiiether  this  is  a  public  nuisance  under  s.    matter  op 
268  of  the  Indian  Penal  Code.     I  do  not  think  there  can  be  the  slightest  doubt  the  Petition 
about  it  myseif,  because,  this  being  a  navigable  river,  the  public  have  a  right  to    op  <Umb8h 
navigate  over  the  whole  place,  and  any  one  who  interferes  with  the  free  navi-     CHANmtA 
gation  of  it  without  any  right  to  do  so  commits  a  public  nuisance.     It  is  ad-        Kar, 
mitted  that  this  obstruction  extends  over  the  whole  width  of  the  river  with  the    14  Cal.  656. 
exception  of  a  small  outlet,  through  which  boats  can  pass  by  using  consider- 
able precaution.     Under  these  circumstances  I  do  not  feel  any  doubt  that  this 
is  a  public  nuisance.   Then  the  only  other  question  is  whether  this  is  an  offence 
which  can  be  punished  by  fine  under  the  Indian  Penal  Code.    When  this  rule 
was  applied  for  it  was  moved  and  granted  upon  the  ground  that  there  was  no 
evidence  of  injury  to  any  particular  individual,  and  no  complaint  by  any  one 
of  any  such  injury,  and  that  for  that  reason  the  petitioners  were  not  liable  to  be 
punished  under  s.  283,  which  contemplates  an  injury  to  some  particular  person ; 
but,  on  looking  further  to  s.  290,  that  section  provides  for  cases  in  which  there 
is  no  special  punishment  provided  for  a  public  nuisance,  and  it  is  clear  that,  when 
a  person  is  guilty  of  a  public  nuisance  of  any  kind,  he  may  be  punished  under 
s.  390.     Under  these  circumstances  I  do  not  think  that  there  is  the  slt^test 
doubt  that  this  was  a  public  nuisance  under  s.  268  of  the  Code,  and  as  I  said 
before,  although  I  had  some  doubt  whether  it  was  punishable  under  s.  283, 1 
have  no  doubt  that  it  is  punishable  under  s.  290  of  the  Indian  Penal  Code,  and 
the  fine  of  Rs.  25,  which  has  been  imposed  in  this  case,  is  not  too  heavy. 

We  think  therefore  that  this  rule  must  be  discharged. 

T.  A.  P. 

Rule  discharged. 

FULL  BENCH. 

Be/ore  Sir  Ff.  Comer  Feiheram^  Knight ,  Chief  Justice,  Mr.  Justice  Wilson, 
Mr.  Justice  Tottenham,  Mr.  Justice  Norris^  and  Mr.  Justice  Ghose. 

QUEEN-EMPRESS  v.  SHAM  LALL.i  ,887. 

False  charge^— Criminal  Procedure  Code  (Act  X.  of  1882J,  s.  igr — 'Cognisance  of      June  20. 
an  offence  on  suspicion-^Ptnal  Code  (Act  XtV,  of  rS6o),  s.  211-^Police-re-  — — — — 
port^-Fahe  charge.  Prosecution  for,  'without  first  enquiring  into  truth  of    14  Cal.  707. 
original  complaint. 

A  p^erson  having  laid  an. information  before  the  police,  the  police  reported  the  case 
as -false  ;  the  informant  then  appeared  before  a  Magistrate,  asking  that  his  case  might  be 
investigated,  and  his  witnesses  summoned.  This  application  was  refused,  and  the  Ma- 
gistrate, after  perusing  the  police-report,  passed  an  order  directing  him  to  be  pvosecuted 
under  s.  211  of  the  Penal  Code. 

Held  that  the  application  to  the  Magistrate  was  "  a  complaint"  within  the  meaning 
of  s.  191  of  the  Criminal  Procedure  Code  into  which  the  Magistrate  was  bound  to  have 
enquired. 

A  Magistrate  n^y  take  cognizance  under  s.  191  of  the  Criminal  Procedure  Code  of 
an  offence  brought  to  his  notice  by  a  police-report  which  affords  ground  for  a  suspicion 
that  an  offence  has  been  committed  ;  but,  as  a  matter  of  sound  judicial  discretion,  a 
Magistrate  should  not  so  proceed  and  direct  that  the  person  suspected  be  tried  until  some 

*  Reference  made  by  C.  A.  Wilkins,  Esq.,  the  Sessions  Judge  of  Bhagulpur,  under 
8.  436  of  Act  X.  of  1882,  dated  lOth  May  1887. 
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1887.         person  aggrieved  has  complained,  or  until  he  has  before  him  a  police-report  on  the  sub- 

-^—  ject  based  on  an  investigation  directed  to  the  offence  to  be  tried,  and  in  cases  of  alleged 

Queen-       false  charges  until  it  is  clear  that  the  original  charge  has  been  either  heard  and  dlsmiss- 

Empress      ^^  ^^  abandoned.     And  before  the  order  to  prosecute  for  the  false  charge  is  made,  the 

person  who  made  the  original  charge  should  be  offered  an  opportunity  of  supporting  it 

"•  or  abandoning  it. 

Sham    all.  Reference  to  the  High  Court  by  the  Sessions  Judge  of  Bhagulpur. 

14  Cal*  7^7* 

On  ihe  15th  March  1887,  one  Sham  Lall  gave  information  to  the  police 

that  Muni  Lai  and  others  had  looted  his  crops*    Sham  Lall  claimed  to  hold 

the  land  on  which  the  crops  stood  under  a  registered  pottah  not  produced.    The 

police  investigated  the  matter,  and,  after  having  examined  six  witnesses  for 

the  informant  Sham  Lall,  and  twelve  witnesses  on  behalf  of  Muni  Lai  and  the 

others  charged  with  him,  came  to  the  conclusion  that  the  land  had  been  sown 

and  cultivated  by  Muni  Lai,  and  that  the  case  involved  a  question  of  title  ;  they, 

therefore,  returned  the  case  in  C  Form  as  "  false  owing  to  a  question  of  title 

being  involved/'     This  report  was  forwarded  to  the  Magistrate  on  the  22nd 

March.     On  the  24th  March  the  District  Magistrate,  after  perusing  the  report, 

declared  the  charge  false,  and  ordered  a  prosecution  against  Sham  Lall  for 

having  brought  a  false  complaint. 

On  the  24th  or  25th  March  Sham  Lall  appeared  before  the  District  Ma- 
gistrate, and  asked  to  have  his  witnesses  summoned,  and  the  case  tried.  This 
application  was  rejected  on  the  31st  March  ;  on  the  ist  April  Sham  Lall  made 
another  application  to  the  same  purport,  but  this  application  was,  on  the  5th 
April,  also  refused. 

Sham  Lall  then  moved  the  Sessions  Judge  for  an  order  revoking  "  the 
sanAion  given  by  the  Magistrate."  The  Sessions  Judge  declined  to  interfere, 
stating  that  he  was  unable  to  do  so,  as  the  Magistrate's  order  direfting  the  pro- 
secution was  not  a  "  sanftion  "  within  the  terms  of  s.  195  of  the  Criminal  Pro- 
cedure Code,  inasmuch  as  the  complaint  declared  to  be  false  was  made,  not  in 
any  Court,  but  before  the  police ;  and  that  neither  was  he  able  to  direft  that 
the  complaint  should  be  enquired  into  under  s.  437  of  the  Criminal  Procedure 
Code,  as  the  complaint  had  not  been  "  dismissed  "  under  s.  203  of  that  Code, 
and  the  accused  had  not  been  *'  discharged."  But,  being  of  opinion  that  Sham 
Lall  should  not  be  prosecuted  before  he  had  an  opportunity  of  proving  his  com- 
plaint to  be  a  true  one,  the  Sessions  Judge  referred  the  case  to  the  High  Court, 
recommending  that  the  order  of  the  District  Magistrate,  dated  the  24th  March, 
should  be  set  aside,  and  the  original  complaint  heard. 

The  case  came  on  for  hearing  before  a  Full  Bench  of  the  Court. 

Mr.  Z.  M,  Ghose  for  the  accused. — The  order  of  the  24th  March  in  its  in- 
ception was  bad  (a)  because  the  conclusion  arrived  at  by  the  police,  if  embo- 
died in  their  report,  would,  if  true,  point  to  an  offence  under  ss.  182  and  499 
of  the  Penal  Code  equally  with  one  under  s.  2 1 1  ;  nor  are  offences  under  ss. 
182  and  499,  if  judged  by  the  punishment  inflifted  in  respeft  of  them,  of  a  less 
serious  nature  than  an  offence  under  s.  2 1 1 .  An  offence,  however,  under  5- 
i>82,  would  be  only  cognizable  "  on  the  previous  sanftion  and  complaint  of 
the  public  servant  concerned,"  &c.,  and  an  offence  under  s.  499  could  only  be 
taken  cognizance  of  *'  upon  a  complaint  made  by  some  person  aggrieved  by 
such  offence."  It  could  not,  therefore,  have  been  the  intention  of  the  Legis- 
lature to  allow  a  Magistrate  to  take  cognizance  of  an  offence  of  making  a  false 
charge  under  s.  211  except  upon  the  fulfilment  of  one  or  other  of  the  condi- 
tions precedent  to  the  authority  of  the  Magistrate  to  take  cognizance  of  offen- 
ces under  ss.  182  and  499 ;  and  {jb\  as  Sham  I^ill  had  had  no  opportunity  of 
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establishing  the  proof  of  the  original  charge  made  by  him,  the  Magistrate  had 
no  jurisdiftion  to  direft  a  prosecution  against  Sham  Lall  under  s.  211  of  th6  - 
Penal  Code  without  first  affording  him  such  an  opportunity ;  see  Empress  v. 
Karimdad}  which  case  has  been  followed  by  Empress  of  India  v:Radha  Kis- 
han?  and  also  by  Empress  v.  Jamni^2Si^  The  Queen- Empress  v.  Ganga  Ram.^ 
There  is  also  the  case  of  Ramasami  v.  Queen-Empress^  where  the  case  last 
above  mentioned  was  distinguished  ;  the  case  of  Sheikh  Erad  v.  Nusibunnissa 
Bihi^  is  also  in  my  favour.  There  are  one  or  two  cases  against  me,  viz.,  Nu- 
sibunnissa  Bibiw.  Sheikh  Erdd  Ali ;^  that  case,  however,  turns  on  the  point 
that  a  lower  Court  cannot  interfere  with  a  sanftion  granted,  and  there  was  there, 
moreover,  a  quasi']\xd\Q\d\  enquiry  into  the  original  complaint.  Another  case 
is  rather  against  me,  viz.y  In  re  Bramanund  Bhutiacharjee^  but  the  exaft  point 
was  not  determined,  as  there  was  no  complaint  before  the  Magistrate.  In  the 
case  of  Gyan  Chunder  Roy  v.  Protab  Chunder  Dass,^  Prinsep,  J.,  makes  a 
distinftion  between  a  sanftion  given  under  s.  470  of  the  Criminal  Procedure 
Code  of  1872,  and  the  institution  of  proceedings  by  a  Court  of  its  own  motion, 
and  says  that  a  preliminary  enquiry  is  only  necessary  when  the  Court  takes 
upon  itself  to  order  a  prosecution.  That  distinftion  is,  however,  erroneous,  and 
the  expression  of  opinion  is  obiter.  The  police-report  here  was  not  one  which 
the  Magistrate  could  have  taken  cognizance  of  under  s.  191  of  the  Procedure 
Code ;  under  that  sedion  he  could  only  take  cognizance  of  an  offence  of  which 
some  one  had  complained  either  before  him  or  the  police,  and  not  on  his  own 
motion.  [Petheram,  C.J. — Sub-s.  ^  of  s,  19  is  against  you;  he  can  take  cogni- 
zance on  suspicion.]  The  Magistrate  does  not  profess  to  have  acted  under 
that  sub-section.  Under  s.  1 57  the  police  can  send  up  their  report  to  the  Magis- 
trate, and  under  s.  167  the  Magistrate  may  take  cognizance  of  the  matter.  The 
police-report  does  not  terminate  the  proceedings,  as  they  have  to  bring  up  the 
accused  on  bail  or  in  custody,  and  the  offence,  of  which  the  Magistrate  may 
lake  cognizance  under  that  section,  is  the  offence  under  investigation  by  the 
police. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. — Accord- 
ing to  the  practice  in  force  before  the  old  Code  of  Criminal  Procedure  it  was 
considered  that,  in  the  case  of  heinous  offences,  the  complainant  should  al- 
ways inform,  in  the  first  instance,  the  police.  After  that  Code  the  cases  show 
that,  where  proceedings  have  been  concluded  before  the  police,  the  informant 
can  complain  to  the  Magistrate,  and  the  Magistrate  is  bound  to  hear  the  com- 
plaint. The  Madras  High  Court  have  held  that,  before  a  prosecution  for  per- 
jury is  commenced  against  the  informant,  his  original  case  must  have  been 
determined. 

The  following  judgments,  were  delivered  by  the  Court  (Petheram,  C.J., 
Wilson,  J.,  Tottenham,  J.,  Norris,  J.,  and  Ghose,  J.): — 

Petheram,  C.J.,  after  stating  the  facts,  continued.— Upon  the  above  facts 
three  questions  arise  : — 

First. — Were  the  applications  made  by  Sham  Lall  to  the  Magistrate  on 
the  24th  or  25th  of  March  and  the  ist  of  April  "complaints"  within  the 
meaning  of  s.  191,  Criminal  Procedure  Code,  into  which  the  Magistrate  was 
bound  to  enquire  ? 


1887. 


Queen- 
Empress 

V. 

Sham  Lall, 
14  Cal.  707. 


»  I.  L.  R.,  6  Cal.  496;  7  C.  L.  R.  467. 
2  I.  L.  R.,  5  All.  36. 
»  I.  L.  R,  5  All.  387. 
*  I.  L.  R.,  8  All.  38. 

9  I.  L.  R.,  7  Cal.  208. 


*  I.  L.  R.,  7  Mad.  292. 

«4C.L.R.535. 

'  4  C.  L.  R.  413 ;  I.  L.  R.,  4  Cal.  869. 

«  8  C.  L.  R.  233. 
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1887. 


Queen- 
Empress 

V. 

Sham  Lall, 
14  Cal.  707. 


Second. — Had  the  Magistrate,  upon  the  report  o£  the  police,  dated  2  and 
March  1887,  jurisdiction  to  make  the  order  of  March  24th,  1887  ?  and 

Third. — If  he  had  jurisdiction  to  make  it,  did  he  exercise  a  sound  Judi- 
cial discretion  in  doing  so  ? 

I  am  clearly  of  opinion  that  the  first  question  must  be  answered  in  the 
affirmative. 

Sham  Lall,  on  the  days  in  question,  appeared  before  the  Magistrate,  stat- 
ed that  the  ofPence  had  been  committed,  and  requested  that  it  might  be  inves- 
tigated by  calling  and  examining  his  witnesses.  This,  it  seems  to  me,  was  the 
only  complaint  he  could  make,  and,  having  made  it,  he  was  entitled,  as  a  mat- 
ter of  common  justice,  to  have  it  enquired  into  by  the  Magistrate,  and  that 
gentleman  could  not  avoid  the  responsibility  of  making  the  enquiry  himself 
merely  by  accepting  the  conclusion  of  the  police  on  the  subject. 

The  second  question  is  more  difficult ;  but  after  a  careful  consideration  of 
the  sections  of  the  Code,  and  of  the  cases^  on  the  subject,  I  have  come  to  the 
conclusion  that  it  also  must  be  answered  in  the  affirmative. 

The  facts  alleged,  if  they  are  true,  might  constitute  an  offence  under  s.  21 1, 
and  a  Magistrate  may  take  cognizance  of  such  an  offence  if  it  is  properly  broug^ht 
before  him ;  and  it  seems  to  me  that,  where  a  state  of  facts  is  brought  to  his 
notice  by  a  police-report,  which  affords  ground  for  supposing  that  the  offence 
has  been  committed,  he  has  jurisdiction  under  ss.  191  and  192  to  enquire  into 
or  try  the  charge  himself,  or  to  send  it  for  enquiry  or  trial  to  one  of  his  sub- 
ordinates. 

My  answer  then  to  the  second  question  is  in  the  affirmative. 

The  third  question  must,  in  my  opinion,  be  answered  in  the  negative.  As 
before  explained,  I  think  that,  under  the  circumstances,  the  Magistrate  would 
have  the  jurisdiction.  But,  as  a  matter  of  sound  judicial  discretion,  I  also  think 
that  in  all  cases  in  which  there  is  a  suspicion,  for  it  can  be  called  nothing  but  * 
a  suspicion,  arising  from  circumstances  which  have  come  under  the  Magistrate's 
notice  on  the  perusal  of  the  report  of  the  investigation  into  another  charge,  that 
some  offence,  of  which  no  one  has  complained,  has  been  commiUed,  the 

^  Queen  v.  Subbanna  Gaundan,  i  Mad.  H.  C.  30. 
Bhokteram  v.  Heera  Kolita,  I.  L.  R.,  5  Cal.  i&^ 
AshrofAli  v.  The  Empress,  I.  L.  R.,  5  Cal.  281, 
Empress  of  India  v.  Abul  Hasan,  I.  L.  R.,  i  All.  407. 
Empress  of  India  v.  Bkawani  Prashad,  I.  L.  R.,  4  All.  182. 
Ramasami  v.  Queen- Empress,  I.  L.  R.,  7  Mad.  293. 
Cyan  Chunder  Roy  v.  Proiap  Chunder  Das,  I.  L.  R.,  7  Cal.  208. 
Empress  v.  Salik  Roy,  8  C.  L,  R.  355. 
Bramanund  Bhuttacharjee,  In  re,  8  C.  L.  R.  233. 
Empress  v.  Shiio  Behara,  8  C.  L.  R.  265. 
Ckukradar  Potti,  In  re,  8  C.  L.  R.  289. 
Sakhina  Bibi,  In  re,  8  C.  L.  R.  387. 
Queen  v.  Heera  Lai  Ghose,  13  W.  R.  Cr.  37. 
Syed  Nissar  Hossein  v.  Ram  Golam  Singh,  2$  W.  R.  Cr.  10. 
Biyxfgi  Bhagut,  In  re,  4  C.  L.  R.  134, 
Sheikh  Erad  Ali  v.  Nusibunnissa  Bibi,  4  C.  L.  R.  534. 
Russick  Loll  Mullick,  In  re,  7  C.  L.  R.  383. 
Empress  v.  Karimdad,  7  C.  L.  R.  467. 
Girdhari  Mondul,  In  re,  I.  L.  R.,  8  Cal.  435. 
Empress  of  India  v.  Baldeo,  I.  L.  R.,  3  All.  322. 
Empress  of  India  v.  Radha  Kishan,  I.  L.  R.,  5  All.  :fi. 
Empress  v.  Jamni,  I.  L.  R.,  5  All.  387. 
Queen-Empress  v.  Ganga  Ram,  I.  L.  R.,  8  AIL  38. 
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Magistrate  ought  not  to  take  cognizance  of  such  offence  under  s.  191,  and  di-  1887. 

rect  that  the  persons  suspected  be  tried,  until  some  person  aggrieved  has  com-  "~ — — — 

plained,  or  until  he  has  before  him  a  police-report  on  the  subject,  based  on  Q""**- 

an  investigation  directed  to  the  offence  to  be  tried,  and  in  cases  of  alleged  false  E>"**8ss 

charges,  until  it  is  clear  that  the  original  charge  has  been  either  heard  and  •• 

dismissed  or  abandoned;  and  I  should  add  that,  in  order  to  show  conclusively  Sw^**  Lall» 

that  such  a  charge  has  been  abandoned,  I  think  that,  before  the  order  to  pro-  *4  Ctl.  j&f. 
secute  for  the  false  charge  is  made,  the  person  who  nlade  the  original  charge 
should  be  offered  an  opportunity  of  supporting  it  or  abandoning  it. 

In  the  present  case,  in  addition  to  these  reasons  which  apply,  to  all  such 
cases,  I  think  that  the  order  of  the  Magistrate  must  be  set  aside,  because  the 
suspicion  is  not  justified  by  the  police-report  on  which  it  is  founded. 

The  Magistrate's  order  will  accordingly  be  set  aside. 

NoRRis,  J. — This  case  comes  before  us  on  a  reference  under  s.  438,  Cri- 
minal Procedure  Code,  from  the  Sessions  Judge  of  Bhagulpore. 

The  facts  are  as  follows:  On  the  15th  March  1887,  one  Sham  Lall  gave 
information  to  the  police  that  on  the  previous  day,  at  about  4  a.m.,  three  men, 
named  Muni  Lai,  Ata  Roy,  and  Luchmun  Roy,  had  stolen  growing  com  of  the 
value  of  Rs.  100  from  his  field. 

In  his  first  complaint  Sham  Lall  named  four  witnesses ;  when  the  police 
came  to  make  enquiry  into  the  alleged  theft  on  the  spot,  he  stated  that  three 
of  his  witnesses  had  gone  over  to  the  side  of  the  accused,  and  he  named  six 
fresh  witnesses. 

The  police  examined  the  one  witness,  out  of  the  four  first  named,  who  had 
not  gone  over  to  the  accused,  and  five  out  of  the  six  subsequently  named.  One 
witness  said  :  '*  On  Monday,  at  4  a.m.,  I  went  to  the  field,  and  saw  that  the  ac- 
cused had  been  causing  the  crops  of  my  master's  field  to  be  reaped  through 
his  labourers  and  coolies ;  upon  this  I  went  to  Monghyr,  and  gave  information 
to  my  master ;  my  master  came  and  lodged  the  complaint."  Another  witness 
said :  "  On  Tuesday  I  saw  the  accused  reaping  crops  on  the  field  of  the  com- 
plainant." The  remaining  witnesses  deposed  from  hearsay,  *'  that  in  this  year 
the  complainant  grew  barley  on  the  field  in  dispute,  and  that  the  said  field  was 
the  jote  of  Muni  Lai,  one  of  the  accused."  Muni  Lai,  in  answer  to  the  charge, 
said :  "  This  field  has  continued  in  my  jote  since  five  or  seven  years ;  in  this 
year  I  also  made  cultivation,  and  reaped  and  brought  the  rabi  crops  on  Mon- 
day last ;  the  complainant  falsely  alleges  that  in  this  year  he  made  cultivation 
and  grew  crops,  the  reason  being  that  I  hold  shikmi  nukdi  jote  under  Gokhal 
Kumhar,  who  is  brother-in-law  of  Jhumuk  Ram  Kumhar,  auction-purchaser, 
who  held  nukdi  jote  under  the  said  Jhumuk  Ram  Kumhar ;  since  two  years  the 
rent  of  this  field  has  fallen  due  by  me ;  Jhumuk  Ram  Kumhar,  the  zemin- 
dar, has,  on  the  part  of  the  real  jotedar,  Gokhal  Kumhar,  caused  a  suit  to 
be  instituted  against  me  for  arrears  of  rent ;  owing  to  the  annoyance  caused 
by  the  said  non-payment  of  rent,  Jhumuk  Kumhar,  the  zemindar,  has,  by  the 
advice  of  Gokhal  Kumhar,  the  real  jotedar,  caused  a  pottah  to  be  executed  and 
registered  in  favour  of  Sham  Lall  Kumhar"  (the  complainant),  "  his  relation, 
and  a  person  of  the  same  caste,  in  respect  of  jote  land,  without  my  knowledge, 
and  laid  this  plan  to  eject  me  from  the  field,  and  now  caused  this  false  com- 
plaint to  be  brought  by  the  complainant  against  me  for  taking  the  crops  grown 
by  me  ;  but  in  this  year  I  cuhivated  and  grew  crops  on  my  entire  field  as  be- 
fore, and  carried  away  the  crops  of  the  same.*' 

I.  L.  R.,  Cal.  97. 
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1887.  Ata  Roy ''  pleaded  his  absence  of  concern  in  this  field,  and  corroborated,  ac- 

-'•' cording  to  Muni  Lai's  answer,  that  the  field  in  suit  was  the  jote  of  Muni  Lai,  ac- 

QuBBN-      cused/*  Luchmun  Roy  does  not  appear  to  have  been  examined.  Twelve  witnesses 
Emprbss     ^gj.g  examined  by  the  police  on  the  part  of  Muni  Lai,  one  of  them  being  one  <rf 
^  the  witnesses  named  by  the  complainant  in  his  first  complaint,  and  who  was  al- 

.  Sham  Lall,  leged  by  him  to  have  gone  over  to  the  accused.  The  statement  of  Mnni  Lai  and 
14  Cal.  707.  the  evidence  of  his  witnesses  satisfied  the  police  '*  that  the  complainant  had  not 
cultivated  the  field,  that  the  complaint  was  altogether  false,  that  the  plan  had 
been  laid  on  the  part  of  Jhumuk  Ram  Kumhar,  zemindar,  for  dispossessing 
the  accused  of  his  field  and  for  taking  away  this  year's  crops  of  his  field,  that 
in  reality  the  land  was  cultivated  and  sown  with  crops  by  Muni  Lai,  accused  ;" 
they,  therefore,  forwarded  a  report  in  Form  C  (false  case),  stating  in  column  7, 
under  the  heading,  "  Particulars  of  the  enquiry,  with  names  of  any  persons  ac- 
cused or  suspected,  but  not  arrested."  "  On  enquiry  the  charge  against  Mani 
Lai,  Ata  Roy,  and  Luchmun  Roy,  accused,  is  not  proved,  for  in  this  case  the 
question  of  title  is  involved ;"  and  at  the  end  of  column  9,  under  the  heading, 
"  Course  adc^ted  by  the  police,  and  reasons  of  failure,"  they  said,  "  The  case 
is  found  false  owing  to  question  of  title  being  involved;  consequently  no  charge 
of  bringing  false  complaint  can  be  made."  The  report  was  sent  to  the  Deputy 
Magistrate,  who  forwarded  it  to  the  District  Magistrate,  Mr.  Mosley,  who,  on 
24th  March,  made  an  order  ''  that  the  complainant  be  prosecuted  for  bringing 
a  false  complaint,  the  occurrence  being  false."  On  the  24th  or  25th  of  Mar(£ 
Sham  Lall  applied  to  the  District  Magistrate  ''  to  have  his  witnesses  summon- 
ed, and  the  case  tried  ;"  this  application  was  rejected  on  31st  March.  On  the 
I  St  April  Sham  Lall  again  applied  to  have  his  complaint  tried ;  this  application 
was  rejected  on  5th  April ;  and  on  7th  April  the  charge  against  Sham  Lall  of 
bringing  a  false  charge  was  made  over  by  the  District  Magistrate  to  a  Deputy 
Magistrate  for  enquiry  or  trial. 

Sham  Lall  then  petitioned  the  Sessions  Judge  "  to  revoke  the  sanction 
given  by  the  District  Magistrate." 

The  Sessions  Judge,  as  he  correctly  points  out  in  his  letter  of  reference, 
cannot  interfere.  The  District  Magistrate's  order  for  the  prosecution  of  Sham 
Lall  is  not  a  "  sanction"  within  the  meaning  of  s.  195,  Code  of  Criminal  Pro- 
cedure, for  the  alleged  oflFence  of  bringing  a  false  charge  was  not  "  committed 
in,  or  in  relation  to,  any  proceeding  in  any  Court,"  but  before  the  police,  and 
no  sanction  to  prosecute  was  necessary ;  thus  there  is  no  "  sanction  given  by 
an  authority  subordinate"  to  the  Sessions  Judge  which  he  can  revoke.  Neither 
can  the  Sessions  Judge,  under  s.  437,  Code  of  Criminal  Procedure,  "himself 
make  or  direct  the  District  Magistrate  by  himself  or  by  any  of  the  Magistrates 
subordinate  to  him  to  make  further  enquiry  into"  Sham  Lall's  complaint  against 
Muni  Lai  and  the  others,  for  it  has  not  been  dismissed  under  s.  203,  OSie  of 
Criminal  Procedure,  nor  have  the  accused  persons  been  discharged. 

Under  these  circumstances  the  Sessions  Judge  has  referred  the  case  to 
us  with  a  recommendation  that  the  District  Magistrate's  order  of  24th  March 
should  be  set  aside,  and  that  he  be  directed  to  hear  Sham  Lall's  complaint 

I  am  of  opinion  that  we  ought  to  act  in  accordance  with  the  Sessions  Judge's 
recommendation.  The  District  Magistrate  in  his  letter  of  explanation  to  the 
Sessions  Judge  says :  "  There  are  contradictory  rulings  on  this  subject  of 
prosecution  under  ss.  182  and  211  of  the  Indian  Penal  Code,  but  what  runs 
through  all  that  I  have  been  able  to  consult  is  that,  when  a  man  has  made  a 
complaint  before  a  Magistrate,  he  must  have  proper  opportunities  to  prove  his 
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case  before  he  can  be  prosecuted  under  the  above  sections ;  but  there  was  no        1887. 
complaint  of  Sham  Lall's  before  a  Magistrate  in  this  case,  for  a  petition  to  be  — 
allowed  to  call  his  original  witnesses,  put  in  after  a  prosecution  was  instituted,      2"==^- 
was  not  a  complaint."  Empress 

V. 

I  think  that  the  view  taken  by  the  District  Magistrate  of  Sham  LalFs  ap-  Sham  Lall, 
plication  or  petition  is  erroneous.  I  am  clearly  of  opinion  that  it  was  a  "  com-  ,4  Cal.  707^ 
plaint"  within  the  meaning  of  s.  191,  Code  of  Criminal  Procedure.  That  sec- 
tion authorises  a  Magistrate  to  "  take  cognizance  of  any  offence  upon  receiv- 
ing a  complaint  of  facts  which  constitute  such  offence."  This  "  complaint" 
may  be  by  word  of  moUth  or  in  writing ;  no  prescribed  form  of  words  is  ne- 
cessary ;  all  that  is  required  is  that  facts,  which  primd  facie  constitute  an  of- 
fence, should  be  brought  to  the  notice  of  the  Magistrate  by  the  complainant 
It  is  clear  that  the  question  of  the  time  when  an  application  or  petition  is  made 
to  a  Magistrate  cannot  be  a  circumstance  to  be  taken  into  consideration  in 
arriving  at  a  conclusion  as  to  whether  it  is  a  "  complaint"  or  not. 

The  precise  form  of  Sham  Lall's  application  or  petition  is  not  before  us. 
The  District  Magistrate  speaks  of  it  as  "a  petition  to  be  allowed  to  call  his 
original  witnesses."  The  Sessions  Judge  says  Sham  Lall  "  asked  to  have  his 
witnesses  summoned,  and  the  case  tried."  Even  if  the  petition  was,  as  the 
District  Magistrate  describes  it,  a  bare  application  to  be  allowed  to  call  the 
original  witnesses,  it  must,  of  course,  be  read  in  connection  with  the  police- 
report  which  was  before  the  Magistrate,  and  which  he  says  he  had  "  carefully 
considered ;"  and,  so  read,  the  petition  could  mean  nothing  less  than  a  reitera- 
tion by  Sham  Lall  of  his  charge  to  the  police,  and  a  request  that  such  charge 
should  be  enquired  into.  If,  as  the  Sessions  Judge  says,  Sham  Lall  "  asked 
to  have  his  witnesses  summoned  and  the  case  tried,"  it  is  difficult  to  conceive 
of  any  element  wanting  to  constitute  ''  a  complaint." 

Sham  Lairs  petition  being,  in  niy  opinion,  a  complaint,  it  was  the  duty 
of  the  Magistrate  to  proceed  with  it  according  to  law ;  and  it  was  none  the  less 
his  duty  so  to  proceed,  because  the  charge  in  respect  of  which  the  complaint 
was  made  had  been  returned  by  the  police  as  false. 

I  am,  therefore,  of  opinion  that  Sham  LalFs  complaint  should  be  enquir- 
ed into  and  dealt  with  according  to  law. 

In  determining  whether  the  District  Magistrate's  order  for  the  prosecution 
of  Sham  Lall  for  an  offence  under  s.  211,  Indian  Penal  Code,  should  be  set 
aside  or  not,  two  questions  arise :  First,  had  the  Magistrate,  under  the  circum- 
stances of  the  case,  and  upon  the  materials  before  him,  jurisdiction  to  make 
the  order  ?  Second,  if  he  had  jurisdiction,  has  he  exercised  it  with  judicial 
discretion  1 

I  am  of  opinion  that  the  first  question  should  be  answered  in  the  affirm- 
ative. S.  191  of  the  Code  of  Criminal  Procedure  authorises  a  Magistrate  "  to 
take  cognizance  of  any  offence  (a)  upon  receiving  a  complaint  of  fads  which 
constitute  such  an  offence ;  (^)  upon  a  police-report  of  such  fads ;  {c)  upon  in- 
formation received  from  any  person  other  than  a  police-officer,  or  upon  his 
own  knowledge  or  suspicion  that  such  offence  has  been  committed." 

It  is  clear  that  the  Magistrate  in  this  case  had  such  materials  before  him 
as  upon  a  consideration  of  which  he  might  ''  susped"  the  offence  had  been 
committed. 

Mr.  Ghose,  in  arguing  for  the  petitioner,  contended  that,  whereas  the  con- 
clusions arrived  at  by  the  police,  and  embodied  in  their  report,  would,  if  true, 
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1887.       point  to  the  commission  of  an  offence  by  Sham  Lall  under  ss.  182  and  499, 

— "P^ Indian  Penal  Code,  equally  with  one  under  s.  2 1 1 ,  Indian  Penal  Code,  and 

Queen-      ^^^  whereas  offences  under  ss.  182  and  499,  Indian  Penal  Code,  were,  if  judged 
Emprbss     ^y  ^ijg  punishment  which  might  be  inflicted  in  respect  of  them,  much  less 
^*  serious  than  an  offence  under  s. 211,  Indian  Penal  Code;  and  that  whereas 

Sham  Lall,  an  offence  under  s.  182,  Indian  Penal  Code,  could  only  be  taken  cognizance 
14  Cal.  707.  of  "  with  the  previous  sanction  or  on  the  complaint  of  the  public  servant  con- 
cerned, or  of  some  public  servant  to  whom  he  is  subordinate ;  "  and  that  where- 
as an  offence  under  s.  499,  Indian  Penal  Code,  could  only  be  taken  cognizance 
of  "  upon  a  complaint  made  by  some  person  aggrieved  by  such  offence, "  it 
could  not  have  been  the  intention  of  the  Legislature  to  allow  a  Magistrate  to 
take  cognizance  of  an  offence  of  making  a  false  charge  under  s.  211,  Indian 
Penal  Code,  except  upon  the  fulfilment  of  one  or  other  of  the  conditions  pre- 
cedent to  the  authority  of  the  Magistrate  to  take  cognizance  of  offences  under 
ss.  182  and  499,  Indian  Penal  Code.  I  am  unable  to  give  effect  to  this  arga- 
ment. 

The  Legislature  has  deliberately,  under  s.  195,  cl.  b,  Code  of  Criminal 
Procedure,  limited  the  protection  of  a  preliminary  sanction  in  respect  of  offences 
under  s.  211,  Indian  Penal  Code,  to  cases  where  "such  offence  is  committed 
in,  or  in  relation  to,  any  proceeding  in  any  Court.  "  It  is  for  the  Legislature 
to  decide  whether  the  same  protection  should  be  given  to  persons  charged  un- 
der s.  211,  Indian  Penal  Code,  with  making  a  false  charge  to  the  police,  as  is 
given  to  persons  charged  under  that  section,  "  when  the  offence  is  committed 
in,  or  in  relation  to,  any  proceeding  in  any  Court, "  and  to  persons  charged 
under  ss.  182  and  499,  Indian  Penal  Code. 

Mr.  Ghose  further  contended  that  when,  as  in  this  case,  the  complainant 
has  had  no  opportunity  of  establishing  the  truth  of  his  original  charge,  the  Ma- 
gistrate had  no  jurisdiction  to  take  cognizance  of  an  alleged  offence  under  s. 
211,  Indian  Penal  Code,  until  the  complainant  has  had  such  opportunity  afford- 
ed him.  I  do  not  think  this  is  so.  I  can  find  no  provision  in  the  Code  of  Cri- 
minal Procedure  thus  clogging  the  Magistrate's  jurisdiction,  and  the  reported 
cases  do  not  support  the  argument. 

The  case  mainly  relied  upon  by  Mr.  Ghose  was  Empress  v.  Karimdad} 
where  Garth,  C.J.,  in  giving  judgment,  is  reported  to  have  said :  "  Whatever  opi- 
nion may  have  been  formed  by  the  Magistrate  upon  the  police-report  as  to  the 
truth  of  Karimdad's  complaint,  when  he  appeared  with  his  witnesses,  and  asked 
to  be  allowed  to  prove  his  case,  we  think  that  the  Magistrate  could  not,  without 
hearing  him  and  his  witnesses,  and  deciding  upon  the  truth  or  falsehood  of  his 
charge,  proceed  to  put  him  upon  his  trial  under  s.  2 1 1  of  the  Penal  Code.'' 
If  the  learned  Judge  by  "could  not''  meant  "was  not  authorised  by  law,"  I 
am  unable  to  agree  with  him.  But  if  he  meant,  as  I  think  a  perusal  of  the  con- 
cluding paragraph  of  his  judgment  shows  that  he  did  mean,  "could  not  with 
due  regard  to  judicial  discretion, "  the  case,  so  far  from  being  an  authority  in 
Mr.  Ghose's  favour,  is  an  authority  against  him. 

I  now  proceed  to  consider  whether  in  this  particular  case  the  Magistrate 
has  exercised  a  judicial  discretion  in  taking  cognizance  of  the  alleged  offence 
under  s.  211,  Indian  Penal  Code,  and  directing  a  prosecution  therefor.  I  am 
of  opinion  that  he  has  not,  and  that  his  order  must  be  set  aside. 

As  already  pointed  out,  the  District  Magistrate  admits  "  that,  although  there 
are  contradictory  rulings  on  the  subject  of  prosecutions  under  ss.  182  and 

»  7  C.  L.  R.  467 ;  I.  L.  R.,  6  Cal.  496. 
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311,  Indian  Peiial  Code,  yet  what  runs  through  all  he  has  been  able  to  con-  1887. 
suit  is  that,  when  a  man  has  made  a  complaint  before  a  Magistrate,  he  must  — — — - 

have  proper  opportunities  of  proving  his  case  before  he  can  be  prosecuted  un-  Qubkn- 

der  thQ  above  sections.  *'                                               •  Empress 

If  for  "  can  be  prosecuted, "  we  read  "  ought  to  be  prosecuted,  "  the  Dis-  ^^ 

trict  Magistrate's  interpretation  of  the  cases  is  quite  right.  ™f      ^^' 


As,  therefore,  I  have  already  held  that  Sham  Lall's  application  or  petition 
of  the  24th  March  was  a  ''complaint"  within  the  meaning  of  s.  191,  Code  of 
Criminal  Procedure,  it  is  clear  that  upon  his  own  view  of  the  authorities  the 
Magistrate's  order  must  be  set  aside. 

It  is  manifest,  too,  that  the  District  Magistrate  has  misapprehended  the 
nature  of  the  police-report  in  this  case.  He  says,  in  his  letter  of  explanation 
to  the  Sessions  Judge,  '*  the  real  complaint  was  in  the  police-report,  where  the 
police  complained  against  Sham  Lall  and  asked  for  a  prosecution,  and  after 
carefully  considering  that  complaint,  and  moreover  studying  the  evidence  by 
which  it  was  supported,  I  made  the  case  over  for  trial."  Now,  the  police-report 
was  not  "  a  complaint  of  facts  constituting  an  offence  "  within  s.  191,  Code  of 
Criminal  Procedure,  and  so  far  from  its  "  asking  for  a  prosecution,"  it  distinctly 
stated,  it  may  be  on  quite  insufficient  grounds,  "  that  no  charge  of  bringing  a 
false  complaint  could  be  laid  owing  to  a  question  of  title  being  involved." 

I  am  also  of  opinion  that  the  conclusions  of  the  police  as  embodied  in 
their  report  were  not  of  such  a  character  as  to  reasonably  warrant  the  Magis- 
trate in  ''  suspecting  "  that  Sham  Lall  had  committed  an  offence  under  s.  211, 
Indian  Penal  Code. 

It  is  not  in  accordance  with  the  ordinary  practice  in  criminal  cases  that 
Magistrates  should  take  cognizance  of  non-cognizable  offences  except  upon  the 
complaint  of  the  aggrieved  persons,  though  there  may  be  exceptional  cases  in 
which  they  may  exercise  a  judicial  discretion  in  doing  so.  And  there  is  no- 
thing in  the  Code  of  Criminal  Procedure  to  indicate  that  the  Legislature  intend- 
ed charges  under  s.  211,  Indian  Penal  Code,  to  stand  on  any  different  footing 
from  charges  of  any  other  non-cognizable  offence. 

I  am  also  of  opinion  that  a  Magistrate  should  'not  take  cognizance  of  an 
alleged  offence  under  s.  21 1,  Indian  Penal  Code,  until  the  alleged  offender  has 
bad  an  opportunity  of  substantiating  the  original  charge,  and  such  original 
charge  has  been  disposed  of  in  due  course  of  law. 

There  is  no  doubt  that  the  decided  cases  show  that  a  Magistrate  may  take 
cognizance  of  the  offence  of  making  a  false  charge  when  the  original  complaint 
has  been  abandoned,  but  he  must  do  so  on  proper  materials. 

The  necessary  ingredients  to  constitute  a  false  charge  under  s.  21 1,  Indian 
Penal  Code,  are  three.  In  the  first  place,  it  must  be  made  with  intent  to  in- 
jure ;  in  the  second  place,  it  must  be  false ;  and  in  the  third  place,  it  must  be 
made  without  just  or  lawful  ground ;  in  other  words,  it  must  be  made  malici- 
ously. 

Now,  it  does  not  at  all  follow  that  because  a  person  has  charged  another 
to  the  police  with,  say,  theft,  and  has  not  applied  to  a  Magistrate  to  take  cog- 
nizance of  the  charge  after  the  police  have  found  it  false,  and  in  that  sense  has 
abandoned  it,  that  he  thereby  admits  that  the  charge  was  made  with  intent  to 
injure,  or  that  it  was  made  maliciously.  He  may  have  made  the  charge,  as  in 
this  case,  upon  the  information  of  a  third  person,  and  during  the  progress  of  the 
police-investigation  he  may  have  satisfied  himself  that  his  informant  was  mis> 


14  Cal.  707. 
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1887.        taken,  and  the  charge,  therefore,  in  the  sense  of  being  nntrue,  false.     Or  again, 

having  made  the  charge  on  his  own  responsibility,  he  may  be  satisfied,  after  the 

Queen-      police-investigation,  that  i^t  is  a  case  of  mistaken  identity,  or  that  the  person  whom 

Empress     j^^  ^^^  charged  took  the  article,  said  to  have  been  stolen,  under  a  bofidfide  claim 

^'  of  right. 

Sham  Lall,  Therefore  it  by  no  means  follows  from  the  failure  of  a  person  to  apply  tea 

14  Cal.  707.    Magistrate  to  take  cognizance  of  a  charge  which  has  been  found  by  the  police 

to  be  false  that  there  need  be  grounds  for  preferring  a  charge  against  him  under 

s.  211,  Indian  t'enal  Code,  of  making  a  false  charge. 

Wilson,  J. — I  concur  in  the  judgments  that  have  been  delivered. 

Tottenham,  J. — I  too  concur  generally  in  these  judgments,  but  I  am  not 
quite  satisfied  that  the  Magistrate  should  be  deterred  from  taking  cognizance  of 
offences  against  public  justice  except  on  the  complaint  of  parties  actually  ag- 
grieved by  them. 

Ghosk,  J. — I  concur  generally  in  the  judgments  that  have  been  delivered 
by  the  Chief  Justice  and  Mr.  Justice  Norris. 

T.  A.  P. 


FULL  BENCH. 


Be/ore  Sir  W,  Comer  Petheram,  Knight^  Chief  Justice^  Mr,  Justice  Prinsep, 
Mr,  Justice  Pigot,  Mr.  Justice  Ghose,  and  Mr,  Justice  Beverley. 

1887.  QUEEN-EMPRESS  v.  KARTICK  CHUNDER  DAS.i 

July  20.  Evidence^  Admissibility  of— Previous  conviction  for  the  purpose  of  increasing 

*P  I  the  evidence  at  the  trial  against  accused — Evidence  Act  (I.  of  1892 ),  s.  $4— 

14  cai.  721.  Criminal  Procedure  Code  (Act  X.  of  1882J,  s.  310, 

Under  s.  54  of  the  Evidence  A6t  a  previous  conviction  is  in  all  cases  admissible  in 
evidence  against  an  accused  person. 

On  the  loth  June  1887,  one  Kartick  Chunder  Das  was  charged  under  s. 
4 1 1  of  the  Penal  Code  with  receiving  stolen  goods.  During  the  coarse  of  the 
trial  the  prosecution  tendered  as  evidence  against  the  accused  a  previous  con- 
viction, three  years  old,  for  attempting  to  commit  the  same  offence.  The  evi- 
dence was  tendered  under  S..54  of  the  Evidence  Act  as  tending  to  show  guilty 
knowledge.  The  evidence  was  objected  to,  but  the  objection  was  overruled  by 
the  Magistrate,  and  the  evidence  admitted.  The  prisoner  was  subsequently  con- 
victed of  the  offence  charged  subject  to  a  reference  to  the  High  Court  on  the 
question  whether  the  evidence  of  the  previous  conviction  was  properly  admit- 
ted or  not. 

On  the  reference  being  called  on  for  hearing  the  Court  (Petheram,  C.J., 
and  Beverley,  J.)  considered  the  question  to  be  one  of  great  importance,  and 
without  giving  any  opinion  on  the  question  referred  decided  to  call  a  Full  Bench 
to  hear  the  point  argued.  The  case  then  came  on  before  a  Full  Bench,  con- 
sisting of  Petheram,  C.J.,  Prinsep,  J.,  Pigot,  J.,  Ghose,  J.,  and  Beverley,  J. 

The  Officiating  Standing  Counsel  (Mr.  Bonnerjee)  for  the  Crown. — Since 
the  Evidence  Act  there  are  only  two  reported  cases  on  s.  54,  viz.y  Roskun 
Doosadh  v.  Empress^  and  Reg,  v.  Parhhudas  Amharam^    The  Bombay  case 

*  Criminal  Reference,  No.  i  of  1887,  made  by  C,  H.  Reily,  Esq.,  the  Chief  Presidency 
Magistrate  of  Calcutta,  under  s.  432  of  the  Code  of  Criminal  Procedure. 
«  I.  L.  R.,  5  Cal.  768. 
3  II  Bom.  H.;C.  90. 
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shows  the  difference  between  the  two  parts  of  s.  54.  Reading  ss.  2  and  5  of  the 
Evidence  Aft  together,  it  appears  as  if  evidence  may  be  given  in  criminal  pro-  - 
ceedings  of  previous  conviftions  of  accused  persons.  S.  1 1  shows  when  fa6ts 
not  otherwise  relevant  become  relevant.  The  definition  of  the  word  "  evidence  " 
is  given  in  s.  3.  A  similar  section  to  s.  54,  viz,,  s.  19  of  34  and  35  Vic,  c.  112, 
was  in  force  in  England  before  the  Indian  Evidence  Aft  was  passed,  and  that 
seftion  applied  to  special  cases.  In  the  Calcutta  case  cited  the  Judges  say  evi- 
dence of  bad  character  is  relevant,  but  they  do  not  say  the  Sessions  Judge  was 
in  error  in  admitting  the  evidence,  but  they  do  say,  so  far  as  it  was  treated  as 
evidence  of  bad  character,  the  Judge  was  wrong.  There  is  a  case  decided 
before  the  Evidence  Aft  in  which  it  was  decided  that  a  previous  conviftion  was 
not  admissible,  viz.y  Queen  v.  Thakoordass  Chooiur} 

[Pbtheram,  C.J. — Why  did  the  Legislature  pass  s.  310  of  the  Criminal 
Procedure  Code  ?  If  s.  54  has  the  meaning  you  ascribe  to  it,  the  whole  of  any 
fafts  shut  out  by  s.  310  might  be  brought  in  under  s.  54  of  the  Evidence  Aft.] 
S.  310  of  the  Code  and  s.  54  of  the  Evidence  Aft  must  be  read  together. 

[Petheram,  C.J. — ^The  provisions  of  s.  310  of  the  Criminal  Procedure  Code 
are  safeguards  for  the  proteftion  of  prisoners,  and  as  the  Code  was  passed  in 
1882,  it  cannot  be  supposed  that  the  Evidence  Aft,  passed  in  1872,  should 
override  it.] 

Taylor  on  Evidence,,par.  345,  p.  325,  ed.  1885,  sums  up  the  English  law  on 
the  subject.  S.  54  cannot  be  limited  to  any  particular  cases ;  it  must  be  read 
broadly,  leaving  it  to  the  judicial  officers  to  take  care  that  it  is  made  use  of  in 
a  proper  manner.  In  charges  under  s.  413,  Penal  Code,  a  previous  conviction 
would  be  admissible.  You'may,  under  s.  14  of  the  Evidence  Act,  give  evi- 
dence  that  an  accused  had  other  stolen  property  in  his  possessioji.  I  submit, 
therefore,  that  evidence  of  a  previous  conviction  may  be  given  at  the  trial  in  all 
cases,  whether  such  previous  conviction  is  connected  or  not  with  the  offence 
the  accused  is  charged  with. 

Mr.  Garth  for  the  accused. — The  question  is  not  one  of  English  law,  but 
of  Indian  law.  But  even  in  England,  before  34  and  35  Vic,  c  112,  previous 
convictions  could  not  be  given  in  evidence  except  for  the  purpose  of  enhanc- 
ing punishment,  and  since  that  Statute  they  can  only  be  given  in  certain  cases 
and  for  particular  purposes. 

It  is  clear  that,  prior  to  the  passingof  the  Indian  Evidence  Act,  the  English 
law,  as  it  existed  before  34  and  35  Vic,  c  112,  prevailed  in  India.  See  Queen 
V.  Thakoordass  Chooiur^  Queen  v.  Gopal  Thakoor^  and  Queen  v.  Phoolchand.^ 
If  the  construction  of  s.  54  of  that  Act  contended  for  by  the  Crown  is  correct, 
the  effect  of  it  is  to  admit  evidence  of  a  previous  conviction  of  any  offence,  even 
one  of  a  wholly  different  character  from  that  charged,  and  at  any  stage  of  the 
trial.  This  would  have  been  a  most  radical  change,  going  far  beyond  the  exist- 
ing law  in  England,  and  opposed  to  all  the  English  authorities.  Surely,  if  this 
had  been  intended,  the  change  would  have  been  mentioned  in  the  speeches  of 
Sir  Fitzjames  Stephen  upon  the  bill.  But  the  section  is  never  alluded  to.  Sure- 
ly also  the  change  would  have  been  effected  by  more  apt  and  precise  words.  It 
is  submitted  that  s.  54  was,  in  reality,  only  intended  to  codify  the  existing  law, 
not  to  alter  it.  Evidence  of  previous  convictions  is  relevant,  and  was  so  before 
the  passing  of  the  Evidence  Act,  in  criminal  proceedings,  but  only  for  the  pur- 
pose of  enhancing  punishment,  and  it  was  for  this  purpose  only  that  the  Legis- 
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lature  intended  to  make  it  relevant  by  this  Act.    This  view  is  supported  by  the 
authority  of  Mr.  Norton  in  his  treatise  on  the  Evidence  Act — see  ed.  9,  p.  231. 

By  s.  55  character  includes  reputation  and  disposition,  and  evidence  can 
only  be  given  of  general  reputation  and  disposition,  and  not  of  particular  acts. 
It  is  submitted  that  evidence  of  a  previous  conviction  could  only  be  relevant 
(if  at  all)  before  conviction  as  a  particular  fact  showing  reputation  or  disposi- 
tion.,    If  so,  by  the  express  term  of  the  Act  it  is  inadmissible. 

The  Legislature  have  also  themselves  put  a  construction  on  the  section — 
see  s.  3 10  of  the  Criminal  Procedure  Code.  All  the  elaborate  precautions  there 
taken  would  be  useless  if  the  evidence  was  admissible  under  s.  54.  It  might, 
if  the  argument  for  the  Crown  is  correct,  be  first  used  as  evidence  during  the 
trial,  and  after  conviction  be  made  the  basis  of  a  fresh  charge  against  the  ac- 
cused for  the  purpose  of  enhancing  punishment.  This  could  never  have  been 
intended. 

The  construction  contended  for  would  work  the  grossest  injustice.  It  is 
said  the  Court  has  a  discretion.  But  the  words  of  the  section  are  precise  and 
allow  of  no  discretion,  and  in  any  case  the  discretion  would  be  a  dangerous  one 
to  entrust  to  the  subordinate  tribunals  of  the  country. 

The  opinion  of  the  Full  Bench  was  delivered  by 

PfGOT,  J.  (Petheram,  C.J.,  Prinsep,  Ghose,  and  Beverley,  JJ.,  concur- 
ring).— ThequestionreferredtousbytheChief  Presidepcy  Magistrate  is  whether, 
upon  the  trial  of  a  person  charged  with  being  in  dishonest  possession  of  stolen 
property,  evidence  can  be  given  of  a  previous  conviction  of  the  accused  for  at- 
tempting to  receive  stolen  property  knowing  it  to  be  stolen,  under  ss.  5 1 1  and 
411  of  the  Indian  Penal  Code.  There  is  not,  in  the  law  of  this  country,  any 
such  special  provision  as  is  made  by  34  and  35  Vic,  c.  112,  s.  19,  relating  to 
the  admission  in  evidence  against  a  person  charged  with  having  received  stolen 
goods  knowing  them  to  be  stolen,  of  a  previous  conviction  of  such  person,  for 
any  offence  involving  fraud  or  dishonesty.  The  question,  therefore,  involves 
the  determination  of  the  construction  to  be  put  on  s.  54  of  the  Evidence  Act. 

S.  54  is  one  of  a  group  of  ss.  52  to  55  inclusive,  placed  in  the  Act,  under 
the  heading  "  Character  when  relevant."  Ss.  53  and  54  relate  to  criminal  pro- 
ceedings only ;  52  and  55  to  civil  cases ;  the  explanation  to  s.  55  relates  to  all 
four  sections. 

Ss.  53  and  54  and  this  explanation  are  as  follows  : — 
S.  53  says :  "  In  criminal  proceedings  the  fact  that  the  person  accused  is 
of  a  good  character  is  relevant." 

S.  54  says :  "  In  criminal  proceedings  the  fact  that  the  accused  person  has 
been  previously  convicted  of  any  offence  is  relevant ;  but  the  fact  that  he  has  a 
bad  character  is  irrelevant,  unless  evidence  has  been  given  that  he  has  a  good 
character,  in  which  case  it  becomes  relevant." 

"  Explanation, — In  ss.  52,  53,  54,  and  55,  the  word  "  character"  includes 
both  reputation  and  disposition  ;  but  evidence  may  be  given  only  of  general  re- 
putation and  general  disposition,  and  not  of  particular  acts  by  which  reputa- 
tion or  disposition  were  shown." 

The  Standing  Counsel  to  Government  contends  that  under  s.  54  evidence 
may  be  given  of  a  previous  conviction  of  an  accused  person  of  any  offence 
whatever,  whether  such  previous  offence  be  connected  or  not  in  any  way  what- 
ever with  the  offence  with  which  he  is  charged  ;  that  it  may  be  given  as  direct 
evidence  upon  his  trial,  and  not  merely  in  reply  to  evidence  of  good  character 
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offered  on  the  part  of  the  accused ;  and,  of  course,  that  it  may  be  given,  whether 
or  not  the  accused  be  charged  under  s.  75  of  the  Indian  Penal  Code. 

Mr.  Garth  for  the  accused  contended  that  the  Legislature  cannot  possibly 
have  contemplated  so  serious  a  change  in  the  law  of  evidence  in  criminal  cases 
as  this  construction  of  the  section  would  involve  ;  that  the  section  was  not  meant 
to  alter  but  to  codify  the  existing  law,  and  that  it  cannot  have  been  intended 
that  evidence  of  a  previous  conviction  should  be  given,  save  for  the  purposes  of 
punishment  under  s.  75,  Indian  Penal  Code  ;  and  he  urged  that  under  the  ex-  P^^* 
planation  to  s.  55  evidence  can  be  given  only  of  general  reputation  and  gene-  14CAL.731. 
ral  disposition,  and  not  of  particular  acts  by  which  reputation  or  disposition 
were  shown. 

The  question  appeared  to  be  not  merely  of  great  importance,  but  of  much 
difficulty.  The  words  of  the  section  are  express.  On  the  other  hand,  we  felt 
great  difficulty  in  attributing  to  those  words  a  meaning  which  might  involve  the 
admission  as  evidence  against  an  accused,  of  proof  of  a  conviction,  the  fact  of 
which  might,  in  many  cases,  have  no  possible  bearing  whatever  upon  the  ques- 
tion whether  he  was  guilty  or  innocent  of  the  offence  charged  against  him,  and 
could,  in  such  cases,  have  no  effect  save  to  produce  against  him  a  prejudice 
which,  to  use  the  words  of  an  English  Aft  to  be  referred  to  presently,  would 
"  not  be  consistent  with  a  fair  and  impartial  enquiry"  as  regards  the  subject- 
matter  of  the  charge  against  the  accused. 

We  doubted  whether  the  Legislature  could  have  omitted  to  advert  to  this 
danger;  and  we  thought  it  our  duty  to  consider  whether  some  construction 
could  not  properly  be  given  to  the  section  such  as  would  avoid  it. 

We  were  the  more  impressed  with  the  force  of  this  consideration  because 
the  Legislature  has,  in  s.  3 10  of  the  Criminal  Procedure  Code,  expressly  guarded 
against  the  possibility  of  a  jury's  being  prejudiced  against  a  prisoner  while  on 
his  trial  upon  one  charge  by  being  made  aware  of  his  being  charged  under 
s.  75  with  a  previous  conviction. 

S.  310  is  as  follows : — 

"  In  the  case  of  a  trial  by  jury  or  with  the  aid  of  assessors,  where  the  accused 
is  charged  with  an  offence  committed  after  a  previous  conviction  for  any  offence, 
the  procedure  laid  down  in  ss.  271,  286,  305,  306,  and  309,  shall  be  modified 
as  follows  : — 

(a)  The  part  of  the  charge  stating  the  previous  conviftion  shall  not  be  read 
out  in  Court,  nor  shall  the  accused  be  asked  whether  he  has  been  pre- 
viously convided  as  alleged  in  the  charge,  unless  and  until  he  has 
either  pleaded  guilty  to,  or  been  convided  of,  the  subsequent  offence. 

(hi)  If  he  pleads  guilty  to,  or  is  convided  of,  the  subsequent  offence,  he  shall 
then  be  asked  whether  he  has  been  previously  convifted  as  alleged  in 
the  charge. 

(r)  If  he  answers  that  he  has  been  so  previously  convifted,  the  Judge  may 
proceed  to  pass  sentence  on  him  accordingly ;  but,  if  he  denies  that 
he  has  been  so  previously  convifted,  or  refuses  to,  or  does  not,  answer 
such  question,  the  jury,  or  the  Court  and  the  assessors  (as  the  case 
may  be),  shall  then  enquire  concerning  such  previous  convidion,  and 
in  such  case  (where  the  trial  is  by  jury)  it  shall  not  be  necessary  to 
swear  the  jurors  again." 

That  section,  it  is  true,  relates  only  to  a  very  limited  class  of  cases.  Still 
it  appears  to  recognise,  as  to  sach  cases  at  least,  the  principle  that  a  prisoner 
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on  his  trial  ought  not  to  be  prejudiced  by  a  statement  of  a  previous  convic- 
tion suflFered  by  him.  That  provision  appears  to  be  taken  from  English  Sta- 
tute Law,  and  originally  appeared  in  6  and  7  Will.  IV.,  c.  iii.,  entided  "  An 
Act  to  prevent  the  fact  of  a  previous  conviction  being  given  in  evidence  to  the 
jury  on  the  case  before  them  except  when  evidence  to  character  is  given." 

The  preamble  is  as  follows :  "  Whereas  by  an  Act  passed  in  the  seventh 
and  eighth  years  of  the  reign  of  King  George  the  4th,  intituled  An  A61  for  fur- 
ther improving  the  Administration  of  Justice  in  Criminal  Cases ^  provision  is 
made  for  the  more  exemplary  punishment  of  offenders  who  shall  commit  any 
felony  not  punishable  with  death  after  a  previous  conviction  for  felony  :  And 
whereas  since  the  passing  of  the  said  Act  the  practice  has  been  on  the  trial  of 
any  person  for  any  such  subsequent  felony  to  charge  the  jury  to  enquire  at  the 
same  time  concerning  such  previous  conviction :  And  whereas  doubts  may 
be  reasonably  entertained  whether  such  practice  is  consistent  with  a  fair  and 
impartial  enquiry  as  regards  the  matter  of  such  subsequent  felony,  and  it  is  ex- 
pedient that  such  practice  should  from  henceforth  be  discontinued."  Then 
comes  the  enacting  part  of  the  Act,  which  provides  that  evidence  of  a  previous 
conviction  shall  not  be  given  until  after  the  finding  for  a  subsequent  fekmy, 
except  where  evidence  of  good  character  is  given. 

We  felt,  as  we  have  said,  that  the  indiscriminate  admission  against  an  ac- 
cused person  of  any  previous  convictions  against  him  would  not  merely  oper- 
ate in  many  cases  so  as  to  work  what  we  should  have  called  an  unjust  and  un- 
reasoning prejudice ;  but  also  that,  by  the  construction  contended  for  on  behalf 
of  the  prosecution,  a  formidable  novelty  must  be  admitted  into  the  rules  of  evi- 
dence applied  in  criminal  proceedings ;  for  in  a  multitude  of  cases  the  section, 
by  this  construction,  renders  admissible — and  declares  by  its  statutory  force  to 
be  relevant — facts  which,  in  no  possible  sense,  save  the  technical  statutory  sense 
in  which  the  word  is  used  in  the  Act,  could  be  relevant.  It  is  not  necessary 
to  dwell  on  many  of  the  innumerable  examples  which  might  be  suggested.  A 
previous  conviction  for  bigamy  would,  under  this  construction,  be  relevant  on 
a  charge  of  theft ;  a  previous  conviction  for  cheating,  on  a  charge  of  riot,  and 
so  on.  Great,  therefore,  as  the  difficulty  is  of  adopting  any  other  constmction 
of  the  words  of  the  section,  when  taken  by  themselves,  we  might,  perhaps,  aided 
by  the  indication  of  the  intention  of  the  Legislature  as  disclosed  in  s.  310. 
have  adopted  the  construction  of  the  section  laid  down  by  a  Division  Bench 
of  this  Court  in  Roshun  Doosadh  v.  Empress} 

But  we  thought  it  right  from  the  proceedings  of  the  Legislative  Council 
at  the  time  this  measure  was  in  preparation  to  obtain  such  light  as  they  could 
throw  on  the  intention  and  scope  of  the  section  in  question.  Such  a  course 
has  been  more  than  once  taken  by  the  Courts  here  in  recent  times :  and  in  a 
case  of  such  difficulty  and  importance  as  this  appeared  to  be  we  felt  bound  to 
adopt  it. 

The  Evidence  Act  is,  as  it  was  intended  to  be,  a  complete  Code  of  the 
Law  of  Evidence  for  British  India.  It  received  the  assent  of  the  Governor^ 
General  in  Council  on  the  15th  March  1872.  It  was  the  subject  of  two  re- 
ports by  Select  Committees  of  that  Council.  In  the  first  of  these  reports  the 
subject  now  under  consideration  in  dealt  with.  That  report  is  published  in 
the  Gazette  of  India  for  June  24th,  1871,  at  pp.  235 — 242.  It  is  signed  by  the 
then  Legal  Member  of  Council  (now  Mr.  Justice  Stephen)  and  by  the  other 
Members  of  the  Committee,  whose  names  follow :  Messrs.  J.  Strachey,  F.  S. 
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Chapman,  F.  R.  Cockerell,  J.  F.  D.  Inglis,  and  W.  Robinson.  It  is  a  report 
by  a  Committee  consisting  of  nearly  one-half  of  the  Members  of  the  Legisla- 
tive Council,  and  including  the  Legal  Member  in  charge  of  the  Bill,  accom- 
panying the  draft  Bill  as  settled  by  them,  stating  at  length  the  scope  of  the 
proposed  measure,  the  intentions  and  the  reasons  by  which  they  have  been  in- 
fluenced in  framing  it,  and  so  submitting  both  to  the  Council.  A  second  re- 
port was  made  upon  the  measure  in  the  following  year  by  the  Select  Committee 
upon  the  Bill,  consisting  of  the  same  gentlemen,  together  with  Messrs.  Stewart 
and  Bullen-Smith.    It  does  not  touch  on  the  subject-matter  of  this  section  at  all. 

The  first  report  contains  at  p.  239  the  following  unexpected  paragraph  : 
''  In  reference  to  the  conduct  of  the  parties  on  previous  occasions  we  embody 
in  three  sections  the  existing  law  of  England  as  to  evidence  of  character,  with 
some  modifications.  We  include  under  the  word  "  character  "  both  reputation 
and  disposition,  and  we  permit  evidence  to  be  given  of  previous  conviction 
against  a  prisoner  for  the  purpose  of  prejudicing  him.  We  do  not  see  why  he 
should  not  be  prejudiced  by  such  evidence  if  it  is  true."  That  is  the  whole 
paragraph.  There  is  nothing  else  in  the  report  to  qualify  it.  It  is  the  only 
passage  in  the  report  which  deals  with  the  subject  now  under  consideration. 

In  the  drafts  of  the  Bill  laid  before  the  Council  with  the  first  report,  the 
section  now  numbered  54  was  numbered  22.  It  stands  in  the  Act  in  exactly 
the  ^me  terms  as  in  the  draft  referred  to  in  the  paragraph  above  set  out. 

It  is*  impossible  that  we  should  disregard  the  terms  of  this  report,  when 
construing,  in  the  face  of  the  difficulties  which  >¥e  have  adverted  to,  this  sec- 
tion of  the  Act.  We  are  asked  to  reject  the  most  natural  meaning  of  the  words 
as  one  leading  to  a  resuh  manifestly  unjust.  We  cannot  disregard  the  fact 
that  the  Committee  deputed  to  frame,  and  to  advise  the  Legislature  upon,  the 
proposed  Code,  framed  this  section  and  advised  its  adoption  to  secure  the 
result  so  described ;  and  that  the  Legislature,  being  so  advised,  passed  the  sec- 
tion so  framed.  We  think  we  must  treat  it  as  plainly  shown  that  the  danger 
which,  ai3  we  were  disposed  to  hold,  the  Legislature  must  be  supposed  to  have 
intended  to  avoid,  was,  in  truth,  the  object  which  the  Legislature  sought  to  at- 
tain. It  is  stated  in  language  plain,  forcible,  and  concise.  The  Legislature 
lets  in  the  evidence  "for  the  purpose  of  prejudicing"  the  man  upon  his  trial. 
It  is,  as  is  justly  stated  in  the  report,  the  law  of  England  "  with  some  modi- 
fications." The  British  Legislature  passes  an  Act  for  the  sole  purpose  of 
shielding  an  accused  from  prejudice.  The  L.egislature  in  this  country  enacts 
a  provision  for  the  express  purpose  of  prejudicing  him. 

Having  thus  ascertained  that  the  peremptory  language  of  the  section  was 
meant  to  have  the  full  effect  which  the  words  do,  no  doubt,  primdfacU  bear, 
we  are  relieved  from  the  second  difficulty  which  also  oppressed  us.  It  is,  in 
truth,  of  the  less  consequence  that  the  fact  of  previous  convictions  may  have 
no  possible  bearing,  and  constitute  no  possible  guide  upon  the  question  of 
the  truth  of  the  charge  at  trial,  because  it  is  not  for  that  purpose  that  they  are 
admitted  in  evidence,  but  for  another  wholly  different,  and  for  which  relevancy 
in  the  ordinary  sense  is  immaterial. 

We  are  constrained  to  answer  this  reference  by  saying  that  previous  con- 
victions are  in  every  case  admissible.  That  must  be  the  law  so  long  as  this  sec- 
tion remains  unaltered. 

We  own  that,  could  we  have  come  to  any  other  conclusion,  we  should  have 
done  so ;  but  it  is  our  duty  to  carry  out  the  intentions  of  the  Legislature. 

T.  A.  P. 
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CRIMINAL  MOTION. 
Before  Mr,  Justice  Prinsep  and  Mr,  Justice  Pigot, 
1887.  In  the  matter  of  the  Petition  of  BASUDEB  SURMA  GOSSAIN 

Aug.  8.  AND  ANOTHER.^ 

i4Cal.834.  BASUDEB  SURMA  GOSSAIN  v.  NAZIRUDDIN. 

Criminal  Procedure  Code^  1882,  s.  5/7 — Order  as  to  property  as  to  which  offence 
has  been  committed — Discharge  of  accused. 

On  the  dismissal  of  a  charge  against  certain  persons  of  criminal  misappropriation  of 
an  elephant,  the  Magistrate,  under  5.  517  of  the  Criminal  Procedure  Code,  ordei^  the  ek- 
phant  to  be  given  to  the  Executive  Engi  neer  of  the  district,  holding  that  it  was  the  pro- 
perty of  Government.  Held  that  the  dismissal  of  the  charge  beinc^  in  fact  a  findiog  that 
no  offence  had  been  committed  in  respect  of  the  elephant,  the  Magistrate's  order  was  ille- 
gal, and  must  be  set  aside.  In  setting  it  aside  the  High  Court  held,  however,  following 
In  re  Annopuma  Bai?  that  they  had  no  power  to  order  restitution  of  the  elephant. 

The  petitioners  were  the  Government  lessees  of  certain  Government  me- 
hals,  and  were  charged  und  er  ss.  403  and  i  '](i  of  the  Penal  Code,  and  s.  7  of 
Act  VI.  of  1 879,  with  the  cri  minal  misappropriation  of  an  elephant.  The  Extra 
Assistant  Commissioner  of  Tezpore,  before  whom  they  were  brought,  ordered 
their  discharge,  and  made  an  order  under  s.  517  of  the  Criminal  Procedure 
Code  that  the  elephant  should  be  made  over  to  the  Executive  Engineer  of  the 
district,  on  the  ground  that  it  was  the  property  of  Government. 

The  petitioners  now  moved  the  High  Court  under  s.  439  of  the  Criminal 
Procedure  Code  to  set  this  order  aside. 

Baboo  Amhica  Churn  Base  for  the  petitioners. 

Baboo  Ram  Churn  Mitter  contra. 

The  judgment  of  the  Court  (Prinsep  and  Pigot,  JJ.)  was  as  follows  : — 

Two  persons  were  brought  before  the  Extra  Assistant  Commissioner,  a 
Magistrate  of  the  first  class  at  Tezpore,  charged  with  criminal  misappropria- 
tion of  an  elephant.  They  were  discharged.  The  Magistrate,  however,  under 
s.  517  of  the  Criminal  Procedure  Code,  ordered  the  elephant  to  be  given  to  the 
Executive  Engineer,  Durrung,  holding  that  it  was  the  property  of  Gk)vemment, 
and  the  elephant  has  consequently  been  made  over  to  that  officer  by  the  police. 
We  are  of  opinion  that  the  Magistrate  was  not  competent  to  pass  this  order 
under  s.  517  of  the  Criminal  Procedure  Code,  because  the  elephant  was  not 
property  produced  before  him  regarding  **  which  any  offence  had  been  com- 
mitted, or  which  had  been  used  for  the  commission  of  any  offence,"  the  Ma- 
gistrate having  held  that  no  offence  was  committed  regarding  this  animal.  We, 
fiierefore,  set  aside  this  order,  although  we  are  unable  to  give  it  any  effect,  by 
ordering  the  restitution  of  the  elephant.  In  this  matter  we  follow  the  case  d 
In  re  Annopurna  Bai.^    The  rule  is  made  absolute  without  costs. 

J.  V.  W. 

Rule  made  absolute. 

>  Criminal  Motion,  No.  22  of  1887,  against  the  order  passed  by  'B?A}ooMadhub  Ckunder 
Bordolai,  Extra  Assistant  Commissioner  of  Tezpore,  dated  the  22nd  of  December  1886. 
'  I.  L.  R.,  I  Bom.  630. 
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CRIMINAL  MOTION. 

Be/ore  Mr.  Justice  Prinsep  and  Mr.  Justice  Pigot. 

In  the  matter  of  The  QUEEN-EMPRESS  v.  REOLAH  and  others.^  "^^ 

Nov.  r. 


Practice — Criminal  Procedure  Code'(A^  X.  of  1882) ^  s,  435 — Revision  by  the  High 
Court — Revision  where  lower  Court  has  concurrent  jurisdiction  with  High  Court,    >4  Cal.  887. 

The  High  Court  will  not  entertain  an  application  for  revision  in  cases  where  the  Dis- 
trift  Court  or  Magistrate  has  concurrent  revisional  jurisdiction  with  the  High  Court  save 
on  some  special  ground  shown,  unless  a  previous  application  shall  have  been  made  to  the 
lower  Court ;  but  in  cases  in  which  concurrent  jurisdiction  is  not  possessed  by  the  lower 
Courts  no  such  general  rule  exists. 

This  was  an  application  made,  on  7th  October  1887,  during  the  vacation, 
to  set  aside  a  conviction  and  sentence  of  the  Deputy  Magistrate  of  Giridhi,  on 
the  ground  that  he  had  heard  and  tried  cross  cases  of  rioting  together,  and  had 
thereby  prejudiced  the  applicants  in  their  defence. 

Before  hearing  the  application,  the  Court  (Mr.  Justice  Norris  and  Mr. 
Justice  Ghose),  on  discovering  that  the  applicant  had  not,  before  coming  up  to 
the  High  Court,  applied  to  the  Sessions  Judge,  and  being  divided  in  opinion  as 
to  whether  the  applicant  was  legally  bound  so  first  to  apply  to  the  Sessions 
Judge,  directed  that  the  application  should  be  renewed,  if  necessary,  before  the 
Criminal  Bench  after  the  le-opening  of  the  Court  after  the  vacation. 

On  the  I  St  November  1887,  the  application  was  renewed  before  Mr.  Justice 
Prinsep  and  Mr.  Justice  Pigot,  who,  after  hearing  Mr.  Bell  on  behalf  of  the 
applicant,  and  after  consultation  with  the  Chief  Justice  and  the  other  Judges 
of  the  Court  on  the  point,  decided  that  they  would  hear  the  application,  intimating 
that  the  practice  of  the  Court  should  be  understood  to  be,  that  in  cases  where 
the  Distrid  Court  or  Magistrate  has  concurrent  revisional  jurisdiction  with  the 
High  Court,  an  application  in  revision  will  not  be  entertained  save  on  some 
special  grounds  shown,  unless  a  previous  application  shall  have  been  made  to 
the  lower  Court ;  but  that  in  cases  in  which  concurrent  jurisdiction  is  not  possess- 
ed by  the  lower  Courts  no  such  general  rule  exists. 

T.A.P. 

Application  admitted. 

*  Criminal  Motion,  No.  309  of  1887,  from  an  order  of  J.  R.  Jarho,  Esq.^  Deputy  Magis- 
trate of  Giridhi,  dated  15th  September  1887. 
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VOLUME  XV. 


CRIMINAL  REVISION. 
Before  Mr,  Justice  Pigot  and  Mr,  Justice  Macpherson. 
KUTUHUL  SINGH  and  others  (Petitioners)  y.  UMA  SINGH  1887. 

AND  OTHERS  (OPPOSITE  PaRTY).!  Aug.  g. 


Criminal  Procedure  Code  (A^  X,  of  1882)^  s.  14$ — Joint  hearing  of  the  case  of    15  Cal.  31. 
several  claimants — Possession — Number  of  plots  ^  Dispute  as  to — Practice, 

A  Magistrate,  proceeding  under  s.  145  of  the  Criminal  Procedure  Code,  in  a  case 
in  which  one  party  (thirty-nine  in  number;  claimed  to  be  the  tenants  of  708  bighas  of  land 
belonging  to  one  Tofuzul  Hossein,  and  the  members  of  the  other  party  (seventeen  in 
number)  claimed  to  hold  the  same  land  in  separate  parcels  as  their  maurasi  jote,  tried  the 
question  of  possession  as  between  the  two  narties  in  one  case,  notwithstanding  the  pro- 
test of  the  maurasi  claimants  to  this  mode  of  procedure,  and  decided  that  possession  was 
with  the  party  of  thirty-nine,  directing  that  they  as  a  body  should  remain  in  possession 
until  ousted  by  the  order  of  a  Civil  Court. 

Held  that  the  course  pursued  by  the  Magistrate  at  the  hearing  was  prejudicial  to  the 
case  of  the  maurasi  claimants ;  and  that  the  form  of  his  order  was  open  to  the  objection 
that  it  would  render  it  necessary  for  the  party  out  of  possession  to  make  all  the  persons 
declared  to  be  in  possession  defendants  in  any  civil  suits  brought  to  recover  possession 
of  the  land. 

ABtm  Mollah  v.  Satoo  Poramanick^  distinguished. 

This  case  arose  out  of  a  claim  made  to  the  possession  of  708  bighas  of 
land,  of  which  one  Tofuzul  Hossein  was  the  zemindar,  the  party  of  Uma 
Singh,  thirty-nine  in  number,  claiming  to  be  tenants  under  Tofuzul  Hossein 
of  the  land  in  dispute,  whilst  the  party  of  Kutuhul  Singh,  seventeen  in  number, 
claimed  to  be  interested  in  the  land  in  dispute  in  various  portions  as  their  mau- 
rasi jote.  On  this  state  of  facts  the  Magistrate,  on  the  nth  February  1887, 
proceeding  under  s.  145  of  the  Criminal  Procedure  Code,  directed  the  two  par- 
ties to  file  their  written  statements,  giving  full  particulars  of  the  lands  claimed 
by  them.  The  members  of  the  party  of  Kutuhul  Singh  put  in  separate  writ- 
ten statements  with  respect  to  the  lands  held  by  them  separately,  and  objected 
to  the  Magistrate  trying  their  cases  together  in  one  case.  The  Magistrate,  how- 
ever, overruled  this  objection,  and  passed  an  order,  dated  the  23rd  June  1887, 
to  the  effect  that  the  party  of  Uma  Singh  were  entitled  to  possession  of  the  708 
bighas  in  dispute  until  evicted  therefrom  by  due  course  of  law. 

The  party  of  Kutuhul  Singh  obtained  a  rule  in  the  High  Court  calling 
upon  the  party  of  Uma  Singh  to  show  cause  why  the  order  of  the  23rd  June 
should  not  be  set  aside  on,  amongst  others,  the  following  grounds,  viz.,  (a)  that 
the  order  did  not  specify  the  particular  portions  of  land  of  which  the  several 
members  of  the  party  of  Uma  Singh  were  declared  to  be  in  possession,  an 
omission  which  disenabled  the  separate  members  of  the  party  of  Kutuhul  Singh 
from  instituting  suits  in  the  Civil  Courts  against  the  parties  who  had  been  de- 
clared to  be  in  possession  of  the  land ;  and  (5)  that  the  Magistrate  should  not 
have  tried  the  several  claims  to  possession  of  the  numerous  parties  on  each 
side  jointly,  passing  one  joint  and  indiscriminate  order  thereon. 

>  Criminal  Revision,  No.  214  of  1887,  against  the  order  passed  by  A.  Leeds,  Esq., 
Assistant  Magistrate  of  Barh,  dated  23rd  June  1887. 
'  10  C.  L.  R.  523. 
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1887. 


KUTUHUL 

Singh 

V. 

Uma  Singh, 
isCal.ji. 


Mr.  M,  Ghose,  Mr.  Abul  Hossein,  and  Mr.  C  Gregory,  in  showing  cause, 
cited  the  case  of  Aztm  Mollah  v.  Satoo  Poramantck} 

Baboo  Umbica  Churn  Bose  in  support  of  the  rule. 

The  order  of  the  Court  (Pigot  and  Macpherson,  JJ.)  was  as  follows  :— 

This  matter  before  us  turns  upon  a  rule  granted  on  the  20th  July  1887, 
calling  upon  the  party,  in  whose  favour  an  order  under  s.  145  was  passed,  to 
show  cause  why  the  order  of  the  Assistant  Magistrate  of  the  23rd  June  1887 
should  not  be  set  aside.  The  order  was  one  made  under  s.  145  of  the  Code  of 
Criminal  Procedure.  The  dispute,  upon  the  allegation  of  the  existence  of  which 
the  Magistrate  took  action,  arose  between  classes  of  persons,  each  of  whom 
claimed  to  be  possessed  of  land  of  which  Tofuzul  Hossein  was  the  zemindar. 
The  persons  for  whom  Mr.  M.  Ghose  and  Mr.  Gregory  appear,  to  the  number 
of  39  individuals,  claim  to  be  interested  as  tenants  under  that  zemindar  in  the 
property  with  reference  to. which  the  order  is  made.  The  persons  against  whom 
the  order  has  been  made,  and  for  whom  Baboo  Umbica  Churn  Bose  appear^ 
are  Kutuhul  Singh  and  others,  being  seventeen  in  number,  persons  claiming 
to  be  interested  in  various  portions  of  land  with  reference  to  which  the  order 
is  passed  as  occupancy  tenants  holding  lands  in  difEerent  quantities  and  under 
interests  which  appear  to  have  been  acquired  at  different  times.  Under  these 
circumstances  the  Magistrate,  by  a  notice  dated  the  nth  February,  served  on 
the  19th  February  of  this  year,  instituted  proceedings  under  s.  145. 

It  is  unnecessary  now  to  see  how  it  came  to  pass  that  those  proceedings 
were  initiated  under  that  section.  The  matter  having  been  gone  into  in  detail, 
and,  as  we  are  informed,  after  minute  examination  on  both  sides  of  the  title  to 
the  lands  in  question,  the  Magistrate  came  to  a  finding  in  these  words :  '*  I 
therefore  order  that  the  first  party  are  entitled  to  possession  of  the  708  bighas 
of  Gogi  Kandah,  Mouzah  Mokama,  until  evicted  therefrom  by  due  course  of 
law,  and  I  forbid  all  disturbance  of  such  possession  until  such  eviction.  "  The 
petitioners,  Kutuhul  Singh  and  others,  have  obtained  this  rule,  and  they  object 
in  the  first  place  that  that  order  is  bad,  and  that  the  investigation  held  which 
led  up  to  it  is  bad,  on  the  ground  that  the  several  claims  to  possession  of  the 
numerous  parties  on  each  side  were  jointly,  or  at  least  indiscriminately,  inves- 
tigated, and  have  been  jointly  or  indiscriminately  adjudicated  upon.  They 
raised  that  objection  in  the  written  statement  filed  by  them  in  the  proceedings 
so  early  as,  I  understand,  the  15th  April  of  this  year,  and  they  raised  it,  accoiS- 
ing  to  the  translation  of  the  Official  Interpreter  of  this  Court,  in  these  words; 
**The  case  under  s.  145,  Code  of  Criminal  Procedure,  can  by  no  means  joint- 
ly and  individually  proceed  unless  it  is  shown  what  piece  of  land  is  claimed, 
by  what  tenants  alleged  by  Tofuzul  Hossein,  proprietor.  But  no  such  fact  ex 
ists  on  the  record. "  We  have  been  referred  to  the  case  of  Azim  Mollah  v. 
Saloo  Poramanick^  as  showing  that  an  order  under  s.  145  may  well  be  made, 
although  it  does  compendiously  order  that  one  set  of  persons  are  in  possession 
as  against  another  set  of  persons  without  attempting  to  specify  which  is  entitled 
as  against  which  to  which  portion  of  the  land  in  question.  The  circumstances 
of  that  case  appear  to  be  sufficiently  different  from  those  of  the  present.  Here 
the  classes  of  persons  claiming  under  the  s^me  zemindar  assert,  in  respect  of 
different  parcels  of  land,  different  and  independent  rights,  and  the  contest  as 
in  respect  of  each  parcel  of  land  claimed  by  Kutuhul  Singh  and  any  one  of  his 
party  is  plainly  as  between  that  person  and  any  of  the  persons  on  the  other  side 
who  claim  that  parcel  of  land.     We  think  that,  apart  from  any  question  of  pre- 

*  10  C.  L.  R.  523. 
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judice  arising  hereafter  from  the  form  of  the  order,  the  party  of  the  persons,         1887. 
-who  complain  of  the  investigation  being  miixed  up  as  it  were,  are  entitled  to 
maintain  that  objection  on  the  ground  that  the  investigation  into  their  case 
might  well  be,  and  probably  was,  prejudiced  by  that  course  being  pursued.  We 
think  that  they  are  also  entitled  to  object  to  the  form  of  the  order  on  the  ground  •• 

stated  by  their  learned  pleader,  that  proceedings  by  civil  suit  would,  in  the  face  ^^^  Singh, 
of  an  order  in  this  form,  render  necessary  the  making  as  defendants  of  a  multi-  «5  Cal.  31. 
tude  of  persons  who  are  by  the  terms  of  the  order  held  to  be  in  possession  of 
the  land  in  question.  It  is  suggested  that  we  should  remit  the  case  to  the  Ma- 
gistrate for  a  finding  which  should  cure  that  last  defect,  the  defect  of  the  order 
by  enabling  him,  or  in  truth  directing  him,  to  make  39  separate  orders  under 
s.  145  declaring  the  39  claimants  entitled  to  possession  of  the  several  parcels 
claimed,  and,  as  we  are  told,  set  out  in  boundaries  by  them  in  their  written  state- 
ment. Were  it  possible  to  do  that  it  would  not  cure  the  objections  to  these 
proceedings  on  the  other  ground.  But  it  appears  that  the  Magistrate,  who  heard 
the  greater  part  of  the  case,  is  no  longer  Magistrate  in  that  district.  We  have  no 
means  of  telling  further  whether,  if  he  were  there,  he  could  do  more  than  make 
the  compendious  order  which  is  before  us,  and  which  in  eflFect  is  that  these  peo- 
ple (the  party  of  Uma  Singh)  in  a  body  are  in  possession  of  the  entirQ  land  in 
dispute.  But  in  any  •ase  it  would  be  impossible  now  to  cure  the  original  defect 
of  the  proceedings  that  is  pointed  out  in  the  paragraph  of  the  written  statement 
to  which  we  have  referred.  Under  these  circumstances  we  think  that  the  rule 
must  be  made  absolute  and  the  proceedings  set  aside. 

Rule  absolute.  . 


CRIMINAL  REVISION. 

Be/ore  Mr.  Justice  Norris  and  Mr.  Justice  Ghose. 

In  the  matter  of  the  Petition  of  AHMED  MAHOMED. 

MAHOMED  JACKARIAH  &  CO.  v,  AHMED  MAHOMED.^ 

Inspection  of  Documents  in  Criminal  Case — Discovery — Power  of  Court  to  order 
Inspection — Criminal  Procedure  Codcj  1882^  ss.  94-99 — Search-warrant f  Form 
and  Validity  of 

A  and  T.  the  latter  of  whom  was  the  book-keeper  in  the  firm  of  y.  M.  &  Co.,  were 
charged,  on  the  complaint  of  that  firm,  with  cheating  by  having  dishonestly  induced  them 
to  deliver  to  A  certain  sums  of  money  between  1882  and  1887,  and  with  having  abetted 
each  other  in  the  commission  of  the  said  ofifence.  The  ofiFence  charged  was  carried  out  by 
T  omitting  to  make  entries  in  the  account-books  of  sums  due  by  A  to  the  firm,  and  by  mak- 
ing false  entries  therein  of  payments  by  A.  Whilst  the  charge  was  pending,  the  Presidency 
Magistrate,  before  whom  the  charge  had  been  made,  granted  a  search-warrant  in  the  follow- 
ing terms  :  "  To  Inspector  M. — Whereas  A  and  another  have  been  charged  before  me  with 
the  commission  or  suspected  commission  of  the  offence  of  cheating,  and  it  has  been  made 
to  appear  to  me  that  the  production  of  khatta-books  for  the  years  1882  to  1887  is  essential 
to  the  inquiry  now  being  made,  or  about  to  be  made,  into  the  said  offence  or  suspected 
offence,  this  is  to  authorize  and  require  you  to  search  for  the  said  property  in  the  house  of 
A,  No.  13,  Pollock  Street,  and,  if  found,  to  produce  the  same  forthwith  before  this  Court." 
In  execution  of  this  warrant  certain  books  and  papers  found  in  the  hous6  of  A  were  seized 
and  taken  possession  of  by  the  police ;  and  of  those  books  and  papers  the  Magistrate,  on 
the  application  of  the  prosecution,  made  an  order  for  inspection.  On  a  rule  granted  by  the 
High  Court  to  show  cause  why  the  order  for  inspection  should  not  be  set  aside,  it  was  con- 
tended that  the  search-warrant  had  been  granted  without  proper  judicial  inquiry  and  upon 


1887. 
Oct.  13. 


15  Cal.  109. 


>  Criminal  Revision,  No.  258  of  1887,  against  the  order  passed  by  Syud  Ameer  Hossein, 
Presidency  Magistrate  of  Calcutta,  Northern  Division,  dated  the  23rd  of  August  1887. 

I.  L«  R.,  Cal.  99. 
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iSg^.         insufficient  materials ;  that  it  was  bad  on  the  face  of  it,  as  it  did  not  ^'  specify  clearly,"  as 
_— ^.1.1—  directed  in  Form  VIII.,  Sch.  V.  of  the  Criminal  Procedure  Code,  whose  khatta-books  ^ 


Mahombd 

Jackakiah 

&Co. 

AltMID 

Mahombd, 
15  Cal.  109. 


to  be  produced ;  and  that  there  was  nothing  in  the  criminal  law  to  enable  a  Court  to  make 
an  order  for  inspection  of  documents  by  the  prosecution  in  a  criminal  case.  Held^  per 
NoRRis,  J.,  that,  assuming  the  contention  as  to  the  search-warrant  arose  on  the  rule  as  g^rant- 
ed,  the  warrant  must  be  looked  at  as  a  whole,  and  so  looked  at  it  sufficiently  clearly  shoved 
that  it  was  the  khatta>books  of  A  which  were  referred  to  as  being  essential  to  tbeenqaii;, 
and  the  objects  of  the  directed  search ;  nor  was  there  anything  to  show  that  the  wanasi 
was  issued  otherwise  than  regularly  and  in  due  course. 

Per  NoRRis,  J. — Though  the  Courts  in  England  have  constantly  refused  to  compd 
discovery  in  criminal  cases,  on  the  ground  that  no  man  should  be  compelled  to  produce 
evidence  to  criminate  himself,  the  Legislature  in  this  country  has  authorized  the  produc- 
tion, and  under  certain  circumstances  the  compulsory  production,  of  an  accused  person's 
documents  in  Court.  When  once  an  accused  person's  documents  are  in  the  possession  di 
the  Court  by  virtue  of  the  due  execution  of  a  search-warrant  issued  under  the  provisions  of 
s.  96  of  the  Criminal  Procedure  Code,  there  is  no  distinction  between  such  docaments  and 
those  of  any  description  found  upon  his  person  at  the  time  of  his  arrest,  or  on  his  premises 
at  the  time  of,  or  subsequent  to,  his  arrest,  and  it  was  never  doubted  that  the  latter  may  be 
used  in  evidence  against  him.  If,  as  laid  down  in  the  case  of  Dillon  v.  O'Brien^  the  right 
to  seize  and  detain  property  of  any  description  in  the  possession  of  a  person  lawfully  ar- 
rested for  treason,  felony,  or  misdemeanor,  rests  "  upon  the  interest  which  the  State  has 
in  a  person  justly  or  reasonably  believed  to  be  guilty  of  a  crime  being  brought  to  justice, 
and  in  a  prosecution  once  commenced  being  determined  in  due  course  of  law,  "  a  ri^ht  to 
inspect  such  property  must  exist,  as  well  as  a  right  to  seize  an^detain  it,  and  the  proper 
persons  to  inspect  it  are  those  conducting  the  prosecution.  It  would,  moreover,  be  un- 
reasonable that  the  police  or  those  conducting  the  prosecution  should  not  have  an  oppor- 
tunity of  inspecting  and  examining  documents,  &c,  found  on  a  prisoner  when  arres^ed^ 
or  on  his  premises  at  the  time  of,  or  subsequent  to,  his  arrest,  before  tendering  them  in 
evidence. 

Per  Ghose,  J. — The  contention  as  to  the  validity  of  the  search-warrant  did  not  arise 
on  the  rule  as  granted,  but  semble  that  the  search-warrant  was  bad  in  law,  no  summons 
under  s.  94  of  the  Criminal  Procedure  Code  having  been,  in  the  first  instance,  issued  for 
the  production  of  the  documents,  and  there  being  no  evidence  to  show  that  they  would 
not  be  produced  on  summons  only ;  that,  although  the  warrant  was  not  specific,  still,  in- 
asmuch as  no  objection  was  raised  to  the  form  of  the  warrant  before  the  Magistrate,  and 
the  accused  had  not  been  prejudiced  by  reason  of  the  specification  of  the  documents  being 
somewhat  indistinct,  and  it  was  clear  what  was  really  meant,  the  objection  as  to  the  form 
of  the  warrant  should  be  disallowed. 

Per  Ghosb,  J. — There  is  no  doubt  that  by  the  criminal  law  of  this  country,  as  laid 
down  in  the  Criminal  Procedure  Codes  since  1861,  an  accused  person  may  be  .compelled 
to  furnish  evidence,  the  production  of  which  might  have  the  effect  of  criminating  him. 
The  Magistrate  has  to  determine,  at  the  time  when  he  makes  an  order  under  s.  94.  of  the 
Criminal  Procedure  Code,  or  issues  a  search-warrant  under  s.  96,  whether  the  documents 
are  necessary  for  the  inquiry ;  but  when  they  are  brought  into  Court,  the  inspection  should 
not  rest  with  the  Macpstrate,  who  does  not  prosecute,  and  has  no  interest  one  way  or  the 
other  in  the  result  of  the  prosecution.  It  is  reasonable  that  those  who  conduct  the  pro- 
secution should  have  such  inspection,  for  the  production  of  such  documents  is  for  the  par- 
pose  of  using  them  in  evidence,  and  this  could  not  be  done  unless  the  prosecution  had  an 
opportunity  of  inspecting  them.  In  the  case  of  a  search  or  seizure  by  the  police  under 
Ch.  XIV.  of  the  Criminal  Procedure  Code,  the  prosecutor  would  necessarily  hare  an 
opportunity  of  looking  at  the  documents  and  articles  seized,  and  there  is  no  reason  why 
he  should  not  have  the  same  opportunity  or  privilege  where,  under  the  order  of  the  Court, 
any  particular  docunnent  or  other  thing  is  seized  under  a  search-warrant,  and  brought  up 
to  the  Court.  Bearing  in  mind  the  purpose  for  which  any  document  or  thing  is  seized 
and  brought  before  the  Court,  it  seems  that  the  Legislature,  while  providing  for  Uie  seizure 
and  production  in  Court  of  documents,  &c.,  intended  by  implication  that  the  prosecutioa 
should,  under  the  order  of  the  Court,  have  the  power  to  inspect  them,  and  determine 
whether  they  should  go  in  as  evidence. 

Held^  per  Curiam — for  the  reasons  above  given — that  the  Magistrate  had  power  to  al- 
low the  inspection,  but  such  inspection  must  be  limited  to  the  books  named  in  the  search- 
warrant. 
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The  petitioner  and  one  Topun  Ramchore  were  charged  on  the  complaint 
of  Jackariah  Mahomed  &  Co.,  under  ss.  418,  420,  and  109  of  the  Penal  Code,  - 
"witii  having  cheated  the  complainants  by  having  dishonestly  induced  them  to 
deliver  to  the  petitioner  certain  sums  of  money  on  various  specified  occasions 
between  1882  and  1887  in  Calcutta,  and  with  having  abetted  each  other  in 
the  commission  of  the  said  offence.  The  accused  Topun  Ramchore  was  the 
book-keeper  in  the  complainants'  firm,  and  the  cheating  was  carried  on,  in  ac- 
cordance with  an  agreement  to  that  effect  between  the  two  accused  persons,  by 
bis  omitting  to  make  entries  of  sums  due  by  the  petitioner,  and  by  making  false 
entries  of  payments  by  him  in  the  books  of  the  complainants'  firm. 

The  charges  were  made  before  the  Presidency  Magistrate  for  the  North- 
em  Division  of  Calcutta,  and  warrants  issued,  and  on  an  application  made  on 
behalf  of  the  complainants,  the  Magistrate,  on  20th  August,  issued  a  search- 
warrant  for  the  premises  No.  13,  Pollock  Street,  the  place  of  business  of  the 
petitioner,  to  search  for  and  produce  the  khatta-books  of  the  petitioner's  busi- 
ness for  the  years  1882  to  1887  inclusive,  as  being  essential  to  the  inquiry  into 
the  above  charges;  and  in  execution  of  this  warrant  certain  books  and  papers 
f  oiind  in  the  house  of  the  petitioner  were  seized  and  taken  possession  of  by  the 
police.  Various  applications  to  set  aside  the  search-warrant  were  refused  by 
the  Magistrate,  who  eventually  made  an  order  on  23rd  August  for  the  inspec- 
tion by  the  prosecution  of  the  books  found  by  the  police  at  the  petitioner's 
place  of  business,  such  inspection  to  take  place  in  the  Court-house  in  the  pre- 
sence of  the  petitioner  and  an  oflficer  of  the  Court. 

The  petitioner,  after  applying  to  the  Magistrate  to  set  aside  the  order  for 
inspection,  applied,  on  petition,  to  the  High  Court,  and  a  rule  was  issued 
calling  on  the  prosecutors  to  show  cause  why  the  order  granting  inspection 
should  not  be  set  aside,  and  an  order  made  that,  pending  the  hearing  of  the 
rule,  there  should  be  no  inspection  by  the  prosecutors  of  the  books  and  papers 
of  the  accused. 

The  Advoca/e- General  (Mr.  Paul),  Mr.  Garth,  and  Mr.  Adkin^  appeared 
to  show  cause. 

Mr.  Hill^  Mr.  Palif^  and  Baboo  Rally  Nath  Mitter,  in  support  of  the  rule. 

The  facts  of  the  case  and  the  arguments  are  fully  stated  in  the  judgments. 

The  following  judgments  were  delivered  by  the  Court  (Norris  and  Ghosb, 
JJ.):- 

Norris,  J. — On  the  20th  August  Hadjee  Jackariah  Mahomed  &  Co., 
through  Mr.  Hume,  their  attorney,  applied  to  the  Presidency  Magistrate  of  the 
Northern  Division  of  Calcutta  for  warrants  for  the  arrest  of  Ahmed  Mahomed 
and  Topun  Ramchore  on  charges  of  cheating  and  abetment  thereof. 

In  support  of  the  application,  Noor  Mahomed,  a  member  of  the  prosecu- 
tor's firm,  was  examined  on  solemn  afSrmation.  His  deposition  was  as  fol- 
lows : — 

I  am  a  member  of  Hadjee  Jackariah  and  Co.  I  have  been  a  member  of  that 
firm  since  1 874.  I  know  the  first  defendant  Ahmed  Mahomed.  He  is  a  boat-owner. 
He  has  had  business  with  us  since  1879.  He  kept  a  floating  account  with  us.  The 
first  defendant's  ledger  was  kept  by  Topun  Ramchore  in  my  office.  He  used  to  make 
entries  in  the  cash-book  occasionally.  When  defendant  No.  i  came  to  my  office 
for  money,  1  used  to  ask  defendant  No.  2  to  look  at  the  ledger,  and  say  whether 
No.  I  had  a  credit  balance.  No.  2  always  said  he  had  credit  balance.  Day  before 
yesterday  No.  i  came  to  my  office  and  asked  for  Rs.  300.    We  sent  for  his  ledger. 
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After  examining  it  we  found  Rs.  800  on  the  debit  side.  No.  i  said,  "  This  is  not 
correct ;  I  have  to  get  money  from  you."  We  got  suspicious,  and  examined  his  ac^ 
counts  from  1882  up  to  date.  The  result  was  that  the  first  defendant  had  overdrawn 
upwards  of  a  lac  of  rupees.  On  the  30th  April  1887,  the  ledger,  as  written  up  by 
Topun,  the  defendant  No.  2,  showed  a  balance  of  nearly  Rs.  5,000  in  favour  of  th« 
first  defendant,  but  this  was  not  correct.  The  correct  account  showed  nearly  Rs. 
8,000  against  him.  On  the  13th  of  May  1887  we  paid  him  (first  defendant)  Rs .  1,200. 
This  is  the  entry  for  the  Rs.  1,200.  On  the  19th  May  1887  we  paid  him  Rs.  800.  On 
the  20th  June  last  we  paid  him  Rs,  3,000  in  notes.  These  first  and  third  payments 
were  made  in  Topun's  presence.  I  handed  over  the  money  to  Topun,  and  he  paid 
them  to  the  first  defendant.  I  made  these  payments  on  the  belidF  that  there  was  a 
balance  in  his  favour.  If  1  knew  that  there  was  no  balance  in  his  favour,  I  would  not 
have  made  any  payment.  Defendant  No.  2  made  a  statement  to  Mr.  Hume.  This 
is  it  (produced  and  marked  A). 

Topun  Ramchore's  statement  to  Mr.  Hume  was  made  in  answer  to  ques- 
tions put  by  that  gentleman.  The  statement,  question  and  answer,  is  as  fol- 
lows : — 

Q. — I  am  going  to  ask  you  some  questions ;  you  can  answer  them  or  not  as 

like. 


you 


A, — Whatever  you  ask  I  will  give  truthful  answers  to. 


Q, — Whose  servant  were  you  ? 

A» — Hadjee  Jackariah  Mahomed  &  Co.'s.     I  was  their  writer. 

Q, — What  books  did  you  keep  ? 

A. — I  kept  the  nund,  the  ledger,  and  sometimes  the  cash-book ;  the  ledger  for 
1887  is  all  in  my  writing. 

Q, — Messrs.  Hadjee  Jackariah  Mahomed  &  Co.  have  examined  the  ledger  for 
five  years  past,  from  which  they  have  discovered  that  much  cheating  has  been  go- 
ing on.  Do  you  know  anything  about  the  cheating,  and  are  you  willing  to  tell  me 
about  it  ? 

i4. — I  am  willing  to  tell  you  what  I  know  about  it,  and  the  whole  truth.  I  know 
everything  about  it. 

Q. — Very  good,  what  you  know  tell  me. 

A, — In  1882  Ahmed  Mahomed  said  to  me,  "  I  will  give  you  Rs.  20  in  every  Rs. 
100  if  you  will  make  agoolmal  in  my  account  with  the  firm,  so  that  I  can  get  {zaida) 
more  money."     I  agreed  to  this,  and  I  commenced  to  make  a  goolmal, 

Q, — What  sort  of  a  goolmal  ? 

A, — If  he  took  Rs.  2,000  from  cash,  I  omitted  to  write  it  in  ledger,  and  out 
of  the  Rs.  2,000  I  will  get  Rs.  400  from  Ahmed  Mahomed  at  his  house.  I  used  also 
to  do  as  follows  (atsa  bhee  kta) :  If  he  took  Rs.  2,000  from  the  cash,  I  used  to  cre- 
dit him  with  this  sum  in  the  ledger.  In  February  13th,  1887,  Ahmed  Mahomed 
took  from  the  cash  in  my  presence  from  the  hands  of  Noor  Mahomed  Rs.  1,500; 
this  Rs.  1,500  I  never  entered  in  the  khatybn,  but  I  did  in  the  cash-book.  On  the 
6th  March  1887  he  took  Rs.  1,500.  I  entered  this  in  the  cash-book,  but  not  in  the 
ledger.  I  did  this  intentionally  (sumuj  ke  chordia).  On  the  7th  April  1887  he  took 
from  cash  Rs.  2,000.  This  amount  I  credited  him  with  in  the  khatyon.  On  the  24th 
April  1887,  he  took  Rs.  4,000,  and  I  wrote  in  the  khatyon  Rs.  400.     On  the  loth 

January  1887  ^  credited  in  the  khatyon  Rs.  1,500  in  the  name  of  Ahmed  Mahomed, 
ut  I  received  from  him  that  day  only  Rs.  500,  which  I  credited  in  cash-book.  On 
the  30th  January  1887  I  received  from  Ahmed  Mahomed  Rs.  900,  but  in  the  khaty- 
on I  credited  Rs.  1,900.  On  the  30th  April  I  credited  him  with  Rs.  1,000,  but  on 
that  day  I  received  nothing  from  him.  When  Ahmed  Mahomed  used  to  come  few 
money,  a  man  used  to  come  with  him.  Ahmed  Mahomed  is  blind  for  the  last  two 
years.  He  used  to  ask  Noor  Mahomed  for  money,  and  he,  Noor  Mahomed,  used 
to  ask  me:  *' Ahmed  Mahomed  ke hisah kaisa  hai ;'*  and  I  used  to  say,  *'usko 
junta  hat. "     I  always  used  to  say  there  was  a  credit,  but  it  was  not  true.    When 
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I  used  to  be  asked  about  the  account  of  Ahmed  Mahomed  by  Noor  Mahomed,  I 
used  always  to  tell  him  from  the  khatyon.  I  have  been  falsifying  the  account  of 
Ahmed  Mahomed  since  1882  till  now  {ahhee  tuk) ;  then  says,  *'  till  30th  April  1887." 

Q, — According  to  your  khatyon  in  what  state  is  Ahmed  Mahomed's  account 
for  1887  on  3th  April  1887,  that  is,  from  January  to  30th  April  1887  ? 

A, — He  has  to  receive  a  little  more  than  Rs.  5,000 ;  but  this  account  is  false. 
Hadjee  Jackariah  Mahomed  &  Co.  in  truth  ought  to  receive  from  Ahmed  Maho- 
med Rs.  8,500. 

Since  1882  up  to  30th  April  1887,  I  have  falsified  Ahmed  Mahomed's  account 
to  the  extent  of  Rs.  70,000. 

"  At  2  p.  M.  to-day,  I  went  to  Hadjee  Jackariah  Mahomed's  Office,  and  asked 
the  servants  for  tVie  books  of  1 886-1887  ;  they  said  the  books  were  upstairs.  I  said 
bring  them  down.  They  said  saheb  logue  have  gone  out ;  the  books  (duftur  bund 
hai),  I  asked  where  the  sahebs  were.  By  sahebs  I  mean  my  masters.  I  went  up- 
stairs and  saw  the  books  being  looked  at  by  one  Tyub.  He  is  a  writer.  I  saw  him 
looking  at  the  account  of  Ahmed  Mahomed.  I  then  got  suspicious  {hutnara  dil 
ntai  shuk  paida  hud)  that  whatever  ^oo/wa/  was  in  the  account  would  be  discover- 
ed (khubber  malum  hogd),  I  went  to  Ahmed  Mahomed  at  his  house  at  Nibbotol- 
lah  Gully.  He  was  asleep.  I  asked  his  wife  to  wake  him.  She  did  so.  I  went  and 
said  to  him  :  The  saheb  logue  are  looking  at  your  account ;  on  that  account  {yih 
stibab  se)  you  go  to  them  and  tell  them  you  have  taken  all  the  money,  and  that  what- 
ever money  you  have  got  you  will  give  them,  and  ask  them  to  forgive  you.  He 
then  said  to  me,  don't  take  or  mention  my  name  (humara  nam  mut  lo)  \  you  take 
it  all  upon  yourself  {tumara  oopar  sub  lo),  and  say  you  did  it  all,  and  if  afterwards 
they  do  anything  I  will  spend  money  to  defend  you  (rupia  khuruch  karage  tumko 
bhachane  ke  waste)  ;  you  say  the  cash  was  with  Noor  Mahomed,  and  that,  if  you 
made  mistakes  {bhool  kya),  Noor  Mahomed  knows  it  all,  I  then  said  I  will  not  tell 
all  these  lies.  If  you  don't  go  they  will  be  angry,  and  will  take  out  warrants  against 
us  and  arrest  us,  and  then  your  issut  (respect)  will  not  remain.  He  then  said  you 
gro,  I  am  getting  fever,  go  home  and  lie  down,  and  say  you  are  not  well  (tubeeat 
accha  nahi),  I  said  I  would  not  tell  these  lies,  that  I  was  going  to  the  sahebs,  I 
left  Ahmed  Mahomed ;  and  as  I  was  going  to  office  I  met  with  Hadjee  Vydanah, 
one  of  my  masters,  in  the  street,  and  told  nim  everything,  and  he  took  me  to  you 
(Mr.  Hume).  I  have  got  Rs.  1,500  or  Rs.  1,600  in  notes,  and  Rs.  700  or  800  in 
jewellery  left  from  this  fraud,  and  if  my  masters  will  take  this  property  I  will  give 
it  up.    I  have  received  in  this  fraud  from  Ahmed  Mahomed  about  Rs.  9,000.  " 

After  hearing  the  application  the  Magistrate  granted  a  summons  against 
the  defendant  No.  i,  Ahmed  Mahomed,  and  a  warrant  against  defendant  No. 
2,  Topun  Ramchore. 

On  the  same  day,  after  grant  of  process  against  the  defendants,  Mr.  Hume, 
upon  the  same  materials  upon  which  he  had  applied  for  warrants,  applied  "  for  a 
search-warrant  to  search  the  premises  No.  13,  Pollock  Street,  Calcutta,  the  place 
of  business  of  the  accused  Ahmed  Mahomed,  for  the  books  of  his  business  for 
the  years  1882  to  1887  inclusive. "  This  application  was  made  in  the  presence 
of  Ahmed  Mahomed,  who  happened  to  be  in  the  Magistrate's  Court  as  a  com- 
plainant in  a  case,  and  the  Magistrate  called  his  attention  to  the  fact  that  such 
application  was  being  made. 

The  Magistrate's  order  upon  this  application  was,  "  Issue  search-warrant. " 
The  search-warrant  was  in  the  following  terms : 

To  Inspector  Merriman — 

Whereas  Ahmed  Mahomed  and  another  has  been  charged  before  me  of  the 
commission,  or  suspected  commission,  of  the  offence  of  cheating,  and  it  has  been 
made  to  appear  to  me  that  the  production  of  khatta-books  for  the  years  1882  to  1887 
is  essential  to  the  inquiry  now  being  made,  or  about  to  be  made,  into  the  said  of- 
fence or  suspected  onence  : 


Mahomed 

Jackariah 

&Co. 

V, 

Ahmed 
Mahomed, 
15  Cal.  109. 


Digitized  by 


Google 


790 


INDIAN  LA  W  REPORTS. 


Mahomed 
Jackariah 

&Co. 
«• 

Ahmed 
Mahomed, 
15  Cal.  109. 


This  is  to  authorize  and  require  you  to  search  for  the  said  property  in  the  house 
.  of  Ahmed  Mahomed,  No.  13,  Pollock  Street,  and,  if  found,  to  produce  the  same 
forthwith  before  this  Court ;  returning^  this  warrant  with  an  endorsement  certifying 
what  you  have  done  under  it  immediately  upon  its  execution. 

Given  under  my  hand  and  seal  of  the  Court,  dated  this  20th  day  of  August 

1887. 

(Sd.)    SYUD  AMEER  HOSSEIN, 

Presiden cy  Magistra  te, 

Calcutta,  N.  Division, 

The  search-warrant  was  executed  on  the  2|st  August.  What  was  done  in 
pursuance  of  the  search-warrant  appears  by  an  endorsement  thereon,  which  is 
as  follows : — 

Warrant  executed  in  the  presence  of  the  following  gentleman  by  Inspectors 
Merriman  and  Hefferman  on  the  21st  August  1887,  vis,,  Mr.  Upton,  Attomey-at- 
law;  Mr.  Manuel,  Attorney-at-law ;  Hadjee  Yusuff  Mahomed;  Hadjee  Abdoola 
Dagma ;  Hadjee  Noor  Mahomed ;  Hadjee  Abdoola  Zackariah  Solyman ;  Moha- 
med  Moosa,  and  defendant  Ahmed  Mahomed. 

The  following  books  and  papers  were  found  at  No.  1 3,  Pollock  Street : — 

Room  on  ground  floor. 

1.  Nine  khattas,  one  marble  paper  cover  book,  and  some  loose  papers. 

2.  On  a  wooden  almirah,  1 1  khattas,  four  marble  paper  cover  books. 

3.  Inside  the  same  almirah,  three  khattas. 

4.  On  a  wooden  tucktapose,  one  khatta. 

5.  On  the  wall,  three  files  of  papers. 

6.  One  wooden  box,  locked,  containing  some  khattas  and  papers.  The  box 
after  being  locked  is  taken  over  by  the  police,  and  the  key  kept  with  Moosa,  de- 
fendant's son. 

7.  Inside  a  large  wooden  box,  three  small  bundles  of  manuscript. 

8.  In  an  adjoining  godown  in  a  wooden  box  with  brass  clamps  some  loose 
papers. 

9.  In  an  inner  godown,  the  door  of  which  was  locked,  inside  a  roll  of  canvas, 
six  khattas. 

At  this  stage  Hadjee  Adam,  Hadjee  Osman  arrived. 

10.  In  a  wooden  chest  on  a  table,  one  khatta  and  four  press  copy  letter  books. 

11.  Upstairs  bed  room.  In  an  almirah,  glass  panes,  two  envelopes  containing 
manuscript. 

12.  On  the  top  of  a  box,  nine  khattas  and  i  torn  khatta. 

13.  On  the  top  of  another  almirah,  four  small  khattas. 

14.  Three  files  of  papers. 

15.  On  an  iron  safe,  eight  English  bound  books. 

16.  On  the  top  of  another  almirah,  one  khatta  and  one  bundle  of  papers. 

17.  Inside  a  Bombay  carved  almirah,  six  small  khattas.  In  the  drawer  there* 
of,  two  khattas,  one  bundle  of  papers.  In  another  drawer  thereof,  one  bundle  of 
papers. 

18.  In  a  wooden  almirah,  a  bundle  of  letters. 

19.  One  wooden  box,  locked,  containing  papers,  the  key  with  Hadjee  Maho- 
med Yusuff. 

20.  Inside  the  small  iron  safe  opened  by  Hadjee  Yusoof  Mahomed,  3  G.  C. 
notes  of  Rs.  100  each,— -26200,  26199,  26igS,  not  taken.  One  Bengali  document 
on  Re.  I  stamp-paper,  which  is  kept  inside  wooden  box  No.  19, 
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21.  In  a  glass  case  adjoining,  two  small  khattas  and  two  letters. 

At  this  stage  Baboo  Mohendro  Nath  Dutt,  pleader  for  defendant,  came  in. ' 
In  the  adjoining  room  Hadjee  Ahmed  Ismail  here  comes  with  the  keys  of  the  two 
safes. 

The  one  in  this  room  is  opened ;  only  jewellery  found.  In  the  large  safe  opened 
in  the  first  room  nothing  found  except  some  title  deeds,  &c.,  not  taken. 

22.  In  the  office-room,  in  a  tiled  shed  outside  the  house,  a  large  chest  full  of 
books. 

23.  In  the  upper  shed,  over  the  coach-house,  two  khatta-books,  one  file  of  old 
papers,  one  account-book. 

All  the  above  are  contained  in  three  wooden  boxes  and  two  gunny  bags  which 
were  sealed  by  defendant's  people  before  taken  away  by  the  police. 

On  22nd  August,  Mr.  Pittar,  an  attorney,  appeared  before  the  Magistrate 
on  behalf  of  Ahmed  Mahomed,  and  applied  that  the  warrant  might  be  set  aside, 
and  that  the  prosecutors  might  not  be  allowed  to  inspect  the  books  found  by  the 
police  on  the  premises  No.  1 3,  Pollock  Street,  on  the  previous  day.  Mr.  Hume 
opposed  the  application,  and  it  was  refused. 

On  Mr.  Hume's  application  the  Magistrate  ordered  that  the  prosecutors 
should  have  inspection  of  the  books  on  notice  to  the  accused  Ahmed  Maho- 
med. 

On  the  same  day  the  following  notice  was  served  upon  Ahmed  Maho- 
med:— 

Take  notice  that  we,  on  behalf  of  the  prosecutors  above-named,  purpose  to* 
morrow,  Tuesday,  the  23rd  day  of  August  instant,  at  12  o'clock  at  noon,  with  the 
permission  of  the  Magistrate  of  the  Northern  Division  of  Calcutta,  and  in  company 
with  a  member  of  prosecutors'  firm,  to  inspect  in  the  Court  of  the  said  Magistrate 
the  several  books  and  documents,  now  lying  there  and  belonging  to  you.  This 
notice  is  given  you  in  order  that  you  may,  if  so  advised,  attend  at  the  said  inspec- 
tion either  personally  or  by  solicitor  or  some  other  representative. 

On  23rd  August,  Mr.  Wheeler,  an  attorney,  appeared  before  the  Magistrate 
on  behalf  of  Ahmed  Mahomed,  and  applied  to  have  the  search-warrant  set  aside; 
the  Magistrate  refused  the  application.  Mr.  Wheeler  then  applied  for  a  post* 
ponement  of  the  inspection  of  the  books  for  four  days  to  allow  him  to  get  com- 
plete instructions ;  but  the  Magistrate  declined  to  grant  a  longer  postponement 
than  24  hours,  and  directed  the  inspection  to  take  place  at  the  Court-house  in 
the  presence  of  the  accused  or  his  agent,  and  an  officer  of  the  Court,  on  the 
following  day.  On  24th  August  Mr.  Chatterjee,  counsel  for  the  accused,  ap- 
plied to  the  Magistrate  to  set  aside  the  search-warrant,  which  he  refused  to  do, 
and  directed  that  the  inspection  should  take  place  in  the  Court-house,  in  the 
presence  of  Ahmed  Mahomed  or  his  agent,  and  an  officer  of  the  Court.  The 
inspection  of  the  books  thereupon  commenced  in  the  Magistrate's  office,  in  the 
presence  of  a  pleader  on  behalf  of  Ahmed  Mahomed,  of  Mr.  Hume,  of  Noor 
Mahomed,  and  of  two  officers  of  the  Court. 

During  the  progress  of  the  inspection  an  account  of  Topun  Ramchore  with 
Ahmed  Mahomed  was  discovered  in  the  books  for  the  year  1882,  showing  pay- 
ments of  various  sums  of  money  by  Ahmed  Mahomed  to  Topun  Ramchore 
amounting  to  Rs.  4,158;  and  certain  entries  in  one  of  the  khatta-books  were 
initialled  by  Mr.  Hume,  who  brought  the  fact  of  the  alleged  discovery  to  the 
notice  of  Ahmed  Mahomed's  pleader,  and  requested  him  to  go  and  see  the  book, 
which  the  pleader  declined  to  do,  saying,  "  What  is  the  use  of  my  going." 

On  the  25th  August  Mr.  Bonnerjee  applied  to  us  for  a  rule  calling  upon 
the  prosecutors  to  show  cause  why  the  order  granting  the  search-warrant  and 
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the  order  granting  inspection  of  the  books  should  not  be  set  aside.  We  took 
time  to  consider  whether  we  should  grant  a  rule,  and  intimated  that,  in  the 
meantime,  the  inspection  should  not  be  proceeded  with. 

On  29th  August  we  granted  a  rule,  "  to  show  cause  why  the  Magistrate's 
order  of  23  rd  August,  granting  inspection  of  all  books,  papers,  and  documents 
found  by  the  police  at  the  premises  of  the  accused  Ahmed  Mahomed,  and  seized 
and  brought  away  by  them  to  his  Court,  should  not  be  set  aside,  and  such 
other  order  made  on  the  premises  as  to  this  Court  may  seem  meet." 

The  rule  was  argued  before  us  on  the  7th,  8th,  and  9th  September ;  Mr. 
Hill  and  Mr.  Palit  appearing  in  support  of  it;  the  Advocate-General  and  Mr. 
Garth  showing  cause. 

Mr.  Hill's  first  argument  was  that  the  issue  of  a  search-warrant  by  a  Ma- 
gistrate is  a  judicial  act;  that  before  he  can  have  "  reason  to  believe"  within 
the  meaning  of  s.  96  of  the  Criminal  Procedure  Code,  he  must  be  satisfied  by 
judicial  inquiry ;  and  he  urged  that  this  warrant  had  been  granted  withoat  a 
proper  judicial  inquiry,  and  upon  insufficient  materials. 

In  support  of  the  first  branch  of  his  argument,  he  cited  a  passage  from 
2  Hale's  P.  C.  15,  and  Queen  v.  Hossein  Alt  Chowdhry} 

I  agree  with  Mr.  Hill  that  the  issue  of  a  search-warrant  is  a  judicial  act,  and 
that  it  ought  only  to  be  issued  after  judicial  inquiry,  and  upon  proper  materials. 
But,  assuming  the  point  taken  by  the  learned  counsel  to  be  open  to  him  upon 
argument  of  the  rule  as  granted,  upon  which  I  entertain  the  gravest  doubt,  I 
can  see  nothing  to  lead  me  to  the  conclusion  that  this  search-warrant  has  been 
issued  without  a  judicial  inquiry  or  upon  improper  materials. 

Mr.  Hill's  second  objection  was  that  the  warrant  was  bad  on  the  face  of 
it.  Here  again  I  must  say  that  I  have  considerable  doubt  whether  this  point 
is  open  to  argument  upon  this  rule.  But,  assuming  that  it  is,  I  am  of  opinion 
that  the  warrant  is  good. 

Mr.  Hill  argued  that,  by  virtue  of  s.  554  of  the  Criminal  Procedure  Code, 
the  forms  in  Sch.  V.  are  to  be  taken  as  integral  parts  of  the  Act ;  that,  there- 
fore, the  words  "  specify  clearly  "  in  Form  VIH.  of  Sch.  V.  are  an  integral  part 
of  the  Act,  and  that  the  recital  in  the  warrant,  "  that  the  production  of  khaiia- 
books  for  the  years  1882  to  i88>j  is  essential  to  the  enquiry  now  being  made  or 
about  to  be  made,"  was  not  a  clear  specification.  No  doubt,  it  would  have 
been  better  if  the  warrant  had  recited  "  that  the  production  of  the  khatta-books 
of  the  said  Ahmed  Mahomed  for  the  years  1882  to  1887  is  essential." 

But  I  think  that  the  warrant  must  be  looked  at  as  a  whole. 

It  recites  that  a  charge  has  been  made  against  Ahmed  Mahomed,  that  the 
production  of  khatta-books  for  the  years  1882  to  1887  is  essential  to  the  in- 
quiry, and  then  it  authorizes  the  officer  to  whpm  it  is  directed  "  to  search  for 
the  said  property  in  the  house  of  Ahmed  Mahomed  "  (it  would  have  been  belter 
if  it  had  said  "the  said  Ahmed  Mahomed"),  "No.  13,  Pollock  Street."  I 
think  the  warrant  sufficiently  clearly  shows  that  it  was  the  accused's  khatta- 
books  for  the  years  1882  to  1887  that  had  been  made  to  appear  to  be  essential 
to  the  inquiry,  and  that  it  was  those  khatta-books  which  the  officer  to  whom  the 
warrant  was  directed  was  to  search  for.  In  support  of  his  argument,  Mr.  Hill 
referred  to  Entick  v.  Carringion?  The  facts  of  this  case  are  so  familiar  to 
every  lawyer  and  every  student  of  the  constitutional  history  of  England,  that  it 
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'^wrould  be  affectation  and  waste  of  time  to  give  even  the  briefest  outline  of  them. 
The  case  decided,  amongst  other  things,  that  general  warrants  were  bad.  The 
'warrant  in  this  case  is  not  a  general  warrant ;  but,  as  I  have  already  pointed 
out,  a  warrant  to  search  for  and  seize  certain  specified  documents. 

Mr.  Hiirs  next  argument  was  that  there  was  no  power  under  the  Criminal 
Procedure  Code  to  issue  a  search-warrant  for  documents  at  all.  Again,  calling 
in  aid  the  provisions  of  s.  554  of  the  Criminal  Procedure  Code,  and  reiterating 
the  argument  that  by  virtue  thereof  Form  VIII.  in  Sch.  V.  was  an  integral  part 
of  the  Act,  he  contended  that  a  document  was  not  "  a  thing." 

Now,  assuming  that  the  forms  in  Sch.  V.  of  the  Criminal  Procedure  Code 
are  by  virtue  of  s.  554  of  that  Code  to  be  taken  as  integral  parts  of  the  Act  (a 
very  large  assumption  I  think),  they  clearly  cannot  over-ride  and  render  nuga- 
tory the  enabling  sections. 

S.  94  of  the  Criminal  Procedure  Code,  so  far  as  is  material  to  this  case, 
says  :  '*  Whenever  any  Court  considers  that  the  production  of  any  document  or 
other  thing  is  necessary  or  desirable  for  the  purpose  of  any  investigation,  in- 
quiry, trial,  or  other  proceeding  under  this  Code  by  or  before  such  Court,  such 
Court  may  issue  a  summons  to  the  person  in  whose  possession  or  power  such 
document  or  thing  is  believed  to  be,  requiring  him  to  attend  and  produce  it, 
or  to  produce  it  at  the  time  and  place  stated  in  the  summons."  S.  96  of  the 
Criminal  Procedure  Code  says,  so  far  as  is  material  to  this  argument :  "  When 
any  Court  has  reason  to  believe  that  a  person  to  whom  a  summons  under  s.  94 
has  been  or  might  be  addressed  will  not,  or  would  not,  produce  the  document 
or  other  thing  as  required  by  such  summons,  it  may  issue  a  search-warrant,  and 
the  person  to  whom  such  warrant  is  directed  may  search  or  inspect  in  accord- 
ance therewith  and  the  provisions  hereinafter  contained."  The  words  of  s.  94 
are  of  the  widest  possible  character.  Any  person  in  whose  possession  or  power 
a  document  or  other  thing,  which  the  Court  considers  necessary  or  desirable 
for  the  purposes  of  any  investigation,  inquiry,  or  trial,  is,  may  be  summoned  to 
produce  it.  The  words  of  s.  96  are  equally  wide.  Any  person  to  whom  a 
summons  under  s.  94  has  been  or  might  be  addressed,  and  who,  the  Court  has 
reason  to  believe,  will  not  or  would  not  produce  the  document  or  other  thing, 
is  liable  to  have  his  premises  searched  ;  searched  for  what  ?  Surely  for  the  do- 
cument or  other  thing  which  the  Court  has  reason  to  believe  he  will  not  or 
would  not  produce.  The  whole  object  of  s.  96  would  be  frustrated  if  we  were 
to  hold  that,  because  Form  VIII.,  Sch.  V.,  says,  "specify  the  thing  clearly" 
and  not  "  specify  the  document  or  other  thing  clearly,"  there  was  no  authority 
to  issue  a  search-warrant  for  a  document.  I  do  not  think  it  would  serve  any 
useful  purpose  to  consider,  as  Mr.  Hill  invited  us  to  do,  whether  a  search-war- 
rant for  documents  in  the  premises  of  an  accused  person  could  be  lawfully  is- 
sued in  England.  The  judgment  in  the  Court  of  Common  Pleas  as  delivered 
by  Lord  Camden  in  Enlick  v.  CarringtonS  is  no  doubt  a  great,  almost  an  over- 
whelming, authority  against  the  legality  of  such  a  proceeding;  and  it  maybe 
that  the  issue  of  a  search-warrant  in  the  case  of  Reg,  v.  Colucci^  was  illegal ;  see 
the  note  of  Mr.  Graves,  the  learned  author  of  Russell  on  Crimes,  at  p.  433  of 
Vol.  III.,  5th  Edition. 

The  judgment  of  Lord  Camden  was  based  upon  the  fact  "  that  there  was 
no  written  law  giving  any  Magistrate  powers  to  issue  a  search-warrant  for  papers." 
The  absence  of  such  statutory  authority,  which  continues,  as  far  as  I  know,  up 
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to  the  present  time,  is  no  doubt  the  reason  for  Mr.  Graves'  query.  Amongst 
'  the  many  astonishing  legislative  enactments  of  this  country,  there  is  one  authoriz- 
ing under  certain  circumstances  the  issue  of  a  search-warrant  for  documents  not 
only  in  the  premises  of  an  accused  person,  but  also  in  the  premises  of  any  other 
person  in  the  world,  using  the  word  "  world"  in  a  somewhat  restricted  sense. 

I  don't  think  I  do  Mr.  Hill's  able  and  exhaustive  argument  any  serious  in- 
justice when  I  say  that  the  points  to  which  I  have  alluded  were  in  the  nature  of 
preliminary  skirmishes,  attacks  upon  his  enemies'  outpost,  preparatory  to  the  real 
combat  which  was  waged  upon  the  right  claimed  by  the  prosecution  to  inspect 
the  books. 

Mr.  Hill  urged  that  any  right  on  the  part  of  the  prosecution  to  inspect  these 
books  must  depend  upon  the  statutory  law  of  the  land.  S.  5  of  the  Criminal 
Procedure  Code,  he  pointed  out,  enacts  that  "all  offences  under  the  Indian  Penal 
Code  shall  be  inquired  into  and  tried  according  to  the  provisions  hereinafter  con- 
tained ;"  and  if,  he  said,  the  Criminal  Procedure  Code  is  silent,  2^  the  Advocate- 
General  admitted  it  is  as  to  any  right  of  inspection  of  documents  seized  under 
a  search-warrant,  they  cannot  be  inspected,  at  any  rate  not  by  the  prosecution. 

It  was  urged  that  the  only  object  of  ss.  94  and  96  of  the  Criminal  Proce- 
dure Code  was  to  procure  the  production  of  documents.  It  was  pointed  out  that 
the  heading  of  the  chapter  in  which  these  sections  find  a  place  is,  "  Of  process 
to  compel  the  production  of  documents  and  for  the  discovery  of  persons  wrong- 
fully confined ;"  that  in  Aft  X.  of  1875,  which  contains  in  ss.  86  and  87  provi- 
sions similar  to  those  in  ss.  94  and  96  of  the  Criminal  Procedure  Code,  the  chap- 
ter in  which  those  sections  are  to  be  found  is  headed,  "  Of  securing  attendance 
of  witnesses  and  production  of  documents ;"  that  in  Ad  IV.  of  1877,  which  in 
ss.  144  and  145  also  contains  provisions  similar  to  those  of  ss.  94  and  96  of  the 
present  Code,  the  chapter  in  which  those  sections  occur  is  headed,  "Of  evidence," 
and  the  sub-division  of  the  chapter  containing  ss.  144  to  147  is  headed,  "Of 
securing  documentary  evidence." 

It  was  admitted  by  the  Advocate-General,  as  contended  for  by  Mr.  Hill, 
that  the  word  "  inspect"  in  cl.  3  of  s.  96  of  the  Criminal  Procedure  Code  ap- 
plies only  to  locality  or  place,  not  to  "  document  or  other  thing."  A  reference 
to  s.  97  of  the  Criminal  Procedure  Code  shows  that  this  view  is  correct. 

Mr.  Hill  then  entered  into  an  elaborate  history  of  the  law  of  discovery.  He 
pointed  out  that  at  common  law  there  was  no  right  to  discovery  in  civil  cases ; 
he  traced  the  action  of  the  Courts  of  Equity  in  aiding  discovery  in  civil  actions, 
and  stated  the  main  principles  upon  which  those  Courts  aded  in  granting  dis- 
covery to  be  three  in  number,  viz,,  1  st,  that  the  docun^ents  sought  to  be  discovered 
should  be  specifically  mentioned ;  2nd,  that  discovery  should  only  be  granted  as 
against  the  parties  to  a  suit ;  3rd,  that  it  should  only  be  granted  in  aid  of  civil 
rights ;  and  he  cited  authorities  to  show  that  these  were  the  principles  upon  which 
Courts  of  Equity  had  acted.  These  principles,  he  contended,  found  legislative 
sanction  in  tYie  statute  law  of  this  country.  The  first  principle  was  embodied 
in  s.  163  of  the  Civil  Procedure  Code ;  the  second  in  the  provisions  of  Ch.  X.  of 
the  Civil  Procedure  Code ;  and  the  third  in  s.  132  of  the  Evidence  Ad.  Having 
traced  the  history  of  discovery  in  relation  to  civil  actions,  Mr.  Hill  pointed  out 
that  there  were  no  provisions  in  the  Criminal  Procedure  Code  similar  to  those 
contained  in  Ch.  X.  of  the  Civil  Procedure  Code,  and  this  he  said^was  because  die 
common  law  with  regard  to  discovery  had  never  been  modified  by  statute  with 
reference  to  criminal  cases ;  nor  had  the  second  of  the  three  principles  upon 
which  Courts  of  Equity  acted  in  aid  of  the  common  law  ever  been  s^plied  to 
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criminal  cases.  There  was,  urged  Mr.  Hill,  no  right  of  discovery  at  all  in  cri- 
minal cases.  In  support  of  this  proposition  the  following  authorities  were  cited,  • 
zns,,  Bacon's  Abridgment,  vol.  2,  page  286,  title  "  Evidence  ;"  3  Russell  on  Cri- 
mes, page  433  (5th  Ed.) ;  Reg,  v.  Mead  ;^  Rex  v.  Purnell  ;2  Rex  v.  Cornelius  ^ 
Roed.  Haldane  v.  Harvey  /*  Rex  v.  Justices  of  Buckingham  ;^  and  Rex  v.  Earl 
qfCadogan.^  I  have  examined  all  these  authorities,  and  no  doubt  they  establish 
very  clearly  the  proposition  that  the  English  Courts,  from  an  early  date  down  to 
the  year  1828,  have  constantly  refused  to  compel  discovery  in  criminal  cases. 

With  great  resped  to  the  learned  counsel,  I  must  take  leave  to  say  that 
this  argument,  able  and  captivating  as  it  was,  is  beside  the  mark.  The  Legis- 
lature in  this  country  has  authorized  the  production,  and,  under  certain  cir- 
cumstances, the  compulsory  production,  of  an  accused  person's  documents  in 
Court.  The  question  is — what  are  the  rights  of  the  prosecution  with  regard 
to  them  now  they  are  in  Court  ?  Mr.  HilFs  answer  to  the  question,  which  I  put 
to  him  during  the  course  of  the  argument,  is  this  :  They  may,  upon  the  chance 
that  a  certain  entry  in  one  of  the  books  will  support  their  case,  call  for  the  entry 
and  examine  it,  and,  if  they  do  this,  they  must  put  it  in,  whether  it  tells  for 
them  or  against  them.  If  this  is  so,  the  prosecution  would  be  in  a  worse  posi- 
tion than  a  plaintiff  in  a  civil  suit,  for  though  a  party  calling  for  a  document 
which  he  has  given  the  other  party  notice  to  produce  is  bound,  if  the  document 
is  produced  and  inspected,  to  put  it  in  if  required  to  do  so,  yet  as  a  matter  of 
practice  notice  to  a  party  to  produce  documents  is  not  given  unless  the  party 
giving  it  has  obtained  a  knowledge  of  their  contents,  either  from  answers  to 
interrogatories,  or  by  inspection  before  trial,  or  from  some  private  source. 

When  once  an  accused  person's  documents  are  in  the  possession  of  the 
Court  by  virtue  of  the  due  execution  of  a  search-warrant  issued  under  the  pro- 
visions of  s.  96  of  the  Criminal  Procedure  Code,  I  can  see  no  distinction  be* 
tween  such  documents  and  those  of  any  description  found  upon  his  person  at 
the  time  of  his  arrest,  or  on  his  premises  at  the  time  of,  or  subsequent  to,  his 
arrest.  I  asked  Mr.  Hill  in  the  course  of  the  argument  if  he  could  point  to  any 
distinction,  and  he  admitted  that  he  could  not.  Nor  can  I  see  any  distinction 
between  such  documents  and  any  other  things  found  upon  a  prisoner  when 
arrested,  or  upon  his  premises  at  the  time  of  or  after  his  arrest.  That  docu- 
naents  or  other  things  found  upon  a  prisoner  at  the  time  of  his  arrest,  or  upon 
his  premises  at  the  time  of,  or  subsequent  to,  his  arrest,  may  be  used  in  evi- 
dence against  him  if  material  to  the  issue,  is  too  plain  for  argument.  The  books 
are  full  of  reports  of  cases  where  this  has  been  done ;  it  is  a  matter  of  daily 
occurrence  at  every  Criminal  Assize,  at  every  Quarter  Sessions. 

Now,  can  it  be  argued  with  any  show  of  reason  that  the  police,  or  the  soli- 
citor for  the  prosecution,  are  not  to  have  an  opportunity  of  inspecting  and 
examining  documents  or  other  things  found  upon  a  prisoner  when  arrested,  or 
upon  his  premises  at  the  time  of,  or  subsequent  to,  his  arrest,  before  tendering 
them  as  evidence  ?  A  man  is  charged  with  burglary.  The  evidence  shows  that 
he  was  found  in  a  counting-house  where  there  was  a  safe,  that  the  windows  of 
the  counting-house  had  been  forced  open,  and  the  safe  unlocked.  Upon  the 
prisoner,  when  arrested,  or  at  his  premises  at  the  time  of,  or  subsequent  to,  his 
arrest,  are  found  house-breaking  instruments  and  abunchof  keys;  the  prosecution 
allege  that  the  window  was  forced  open  with  one  of  the  house-breaking  instra« 
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meats,  and  the  safe  opened  with  one  of  the  keys ;  must  they  produce  the  frmme 
'  of  the  window  before  the  Court  and  the  house-breaking  instnimentSi  call  for 
the  latter  one  by  one,  and  see  if  either  of  them  fits  the  mark  in  the  wooden 
frame  ?  Must  they  produce  the  safe  and  the  keys,  call  for  the  latter  one  by  one, 
and  try  each  separately  to  see  if  it  fits  the  lock  of  the  safe  ?  If  this  is  the  law, 
it  is  consistently  and  persistently  broken  every  day ;  and  if  it  is  the  law  one 
would  expect  to  find  some  trace  of  an  expression  of  opinion  by  some  Judge  that 
it  is  so ;  and  we  should  exped  to  find  that  amongst  the  thousands  of  learned 
counsel  who  have  defended  prisoners  an  objection  was  taken,  that  the  f>olice 
had  no  right  to  ascertain,  before  they  came  to  Court,  whether  any  of  the  house- 
breaking instruments  fitted  the  window  frame,  or  whether  any  one  of  the  keys 
fitted  the  lock,  or,  in  other  words,  that  the  police  had  no  right  to  inspeft  the 
house-breaking  instruments  or  the  keys.     I  might  multiply  illustrations,  but  I 
will  take  a  reported  case.     In  Reg,  v.  Bernard,^  which  was  a  trial  under  a  special 
commission  before  Lord  Campbell,  C.J.,  Pollock,  C.B.,  Erie  and  Crowder,  JJ., 
a  sergeant  of  police  stated  that,  after  the  prisoner  was  in  custody,  he  had  searched 
a  room  at  his  residence,  and  there  found  a  letter  from  one  Allsop,  which  he  had 
handed  to  the  Solicitor  for  the  Treasury ;  the  Attorney-General,  Sir  FitzRoj 
Kelly,  proposed  to  have  the  letter  read,  and  this  before  any  evidence  had  been 
given  to  connect  Allsop  with  the  prisoner.     Now,  can  it  be  conceived  that  tbe 
letter  had  not  been  read  by  the  Solicitor  to  the  Treasury  when  he  was  preparing 
his  briefs  and  by  the  Attorney-General  before  he  proposed  to  have  it  read  ?  How 
else  could  they  have  known  whether  or  not  it  was  relevant  to  the  enquiry  ?  The 
prisoner  was  defended  by  Mr.  Edwin  James,  Q.C.,  Mr.  Simon,  Mr.  Hawkins 
(now  Mr.  Justice  Hawkins),  Mr.  Sleigh,  Mr.  Brewer,  and  Mr.  Scobell ;  they 
objected  to  the  admission  of  the  letter,  not  upon  the  ground  that  the  Court  or 
the  Treasury  had  no  right  to  its  custody,  or  to  inspect  it,  but  upon  the  ground 
that,  the  charge  against  the  prisoner  being  one  of  murder,  the  principle  u{x>n 
which,  upon  a  charge  of  treason,  documents  found  after  the  arrest  have  been  held 
admissible  did  not  apply.    Admitting  that  the  letter  was  shown  to  have  been  in 
the  prisoner's  possession,  there  was  no  evidence,  beyond  the  receipt  of  the  letter, 
which  was  a  passive  ad,  to  connect  him  with  the  writer.      The  Court  was  an- 
animously  of  opinion  that  the  letter  was  admissible,  *'  not  on  the  ground  that  the 
writer  of  the  letter  was  a  co-conspirator  with  the  prisoner,  but  on  the  ground  that 
U  was  found  in  the  prisoner's  possession,  and  that  its  contents  were  relevant  to 
the  present  enquiry." 

If  I  am  right  in  holding  that  documents  and  other  things  seized  upon  the 
premises  of  an  accused  person  by  virtue  of  a  search-warrant  issued  under  s.  96 
of  the  Criminal  Procedure  Code  stand  upon  precisely  the  same  footing  as  doca- 
ments  and  other  things  found  in  his  possession  upon  a  lawful  arrest  for  an  of- 
fence under  the  Indian  Penal  Code,  which,  as  I  have  already  pointed  out,  is 
pot  denied  by  Mr.  Hill,  and  which,  I  think,  is  the  case,  it  seems  to  me  to  fol- 
low as  a  matter  of  course  that  there  must  be  a  right  of  inspection. 

The  question  of  the  legality  of  the  seizure  of  chattels,  including  documents 
la  the  possession  of  persons  charged  with  an  offence,  was  considered  very  lately 
in  the  case  of  Dillon  v.  O'Brien?  The  facts  of  that  case  were  as  follows :  The 
plaintiff  was  engaged  in  carr3ring  out  the  notorious  "•  Plan  of  the  campaign  " 
^Che  modus  operandi oi  which  I  need  not  describe),  which  was  admitted  to  amount 
to  a  conspiracy  at  common  law.  Whilst  so  engaged,  he  was  arrested  upon  a  war- 
rant, and  certain  bank-notes,  gold  and  silver  coins,  paper  books,  paper  docu- 
mentSy-and  writings  then  in  his  possession,  were  seized.    The  plaintiff  brought 
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an  action  of  trover  in  respect  of  the  chattels  seized :  the  defendant  justified 
getting  out  the  warrant  for  the  arrest  of  the  plaintiff,  and  justified  the  seizure  ' 
of  the  chattels  "  for  the  purpose  of  producing  the  same  as  evidence  on  the  pro- 
secution of  the  plaintiff,"  averring  that  the  same  was  and  are  material  and  neces- 
sary evidence  in  the  said  prosecution ;  the  plaintifiF  demurred,  and  the  demurrer 
was  argued  before  Palles,  C.B.,  Dowse,  B.,  and  Andrews,  J.  In  delivering  the 
judgment  of  the  Court,  Palles,  C.B.,  says: — 

I,  therefore,  treat  it  as  clear  and  beyond  doubt  that,  at  least  in  cases  of  treason 
and  felony,  constables  (and  probably  also  private  persons)  are  entitled,  upon  a  law- 
ful arrest  by  them  of  one  charged  with  treason  or  felony,  to  take  and  detain  pro- 
perty found  in  his  possession  which  will  form  material  evidence  in  his  prosecution 
tor  that  crime ;  and  I  take  the  only  real  question  upon  this  defence  as  being  whether 
this  right  extends  to  cases  of  misdemeanour. 

Although  no  case  has  been  cited  (nor  have  I  myself  found  any)  in  which  the 
right  has  (in  reference  to  misdemeanours)  been  judicially  decided  to  exist,  or  any 
text-book  which  draws  the  distinction  here  attempted  to  be  taken,  the  circumstances 
of  one  case  at  least,  viz,^  that  so  much  relied  on  tor  the  plaintiff  {Entickv,  Carring^ 
ion^\  were  such  that,  if  there  was  any  trace  of  such  a  distinction,  it  could  hardly  fail 
to  have  been  referred  to  either  at  the  Bar  or  by  the  Bench.  The  absence,  however, 
of  express  or  direct  authority  entitles  the  defendants  to  have  the  matter  determined 
on  principle. 

For  this  purpose  I  must  first  ascertain  the  reason  of  the  rule  as  applicable  to 
felony.  The  characteristic  by  which  felony  is  distinguished  from  misdemeanour  is 
that  at  common  law  the  goods  of  the  felon  were  forfeited  upon  conviction.  The 
only  right,  however,  to  these  goods  which  the  books  mention  as  being  in  the  Crown 
before  conviction,  by  reason  of  the  possible  future  conviction,  is  that  of  taking  (and 
detaining  them  for  a  reasonable  time)  for  the  purpose  of  making  an  inventory. 
Such  a  right  has  nothing  in  common  with  that  of  taking  for  the  purpose  of  evidence. 
Forfeiture  in  felony,  therefore,  cannot  be  the  origin  of  the  ri^ht.  To  what  then  is 
it  to  be  referred  ?  Its  purpose  and  object,  v/>.,  to  produce  m  evidence  in  a  judi- 
cial proceeding,  appears  to  me  to  show  that  it  must  be  derived  from  the  interest 
which  the  State  has  in  a  person  guilty  (or  reasonably  believed  to  be  guilty)  of  a 
crime  being  brought  to  justice,  and  in  a  prosecution,  once  commenced,  bemg  de- 
termined in  due  course  of  law.  On  the  existence  of  this  interest  in  the  State  many 
of  the  most  important  principles  of  our  jurisprudence  depend.  It  is  this  which  ren- 
ders illegal  an  agreement  to  compromise  a  prosecution,  whether  for  felony  or  (with 
one  possible  exception,  Keir  v.  Leeman^)  for  misdemeanour.  It  is  this,  too,  which 
prevents  even  a  malicious  prosecution  against  an  innocent  person  constituting^  a 
cause  of  action  if  there  be  reasonable  and  probable  cause  for  its  institution.  The 
paramount  nature  of  this  interest  is  well  illustrated  by  the  power  which,  for  the 
purpose  of  enforcing  it,  the  law  gives  to  the  officer  in  whose  custody  a  per- 
son charged  with  a  crime  lawfully  is.  There  is  no  doubt  that  he  may  kill  his  pri- 
soner in  case  of  resistance  if  he  cannot  otherwise  secure  his  custody ;  and  this  as  well 
when  the  charge  is  misdemeanour  as  felony.  But  the  interest  of  the  State  in  the 
person  charged  being  brought  to  trial  in  due  course  necessarily  extends  as  well  to 
the  preservation  of  material  evidence  of  his  guilt  or  innocence  as  to  his  custody  for 
the  purpose  of  trial.  His  custody  is  of  no  value  if  the  law  is  powerless  to  prevent 
the  obstruction  or  destruction  of  this  evidence,  without  which  a  trial  woula  be  no 
more  than  an  empty  form.  But  if  there  be  a  right  to  production  or  preservation 
of  this  evidence,  I  cannot  see  how  it  can  be  enforced  otherwise  than  by  capture. 

If  material  evidences  of  crime  are  in  the  possession  of  a  third  party,  production 
can  be  enforced  by  the  Crown  by  subpcena  duces  tecum.  But  no  such  writ  can  be 
effective  in  the  case  of  the  person  charged. 

It  appears  to  me  to  be  clear  that  this  must  be  the  origin  of  the  right  in  felony, 
and  that,  being  derived  from  the  common  law,  it  ought,  primd  facie  at  least,  to  be 
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deemed  to  exist  in  all  cases  in  which  that  interest  of  the  State  exists*  and  cannot 
-  (at  least  without  express  authority)  be  so  confined  as  to  be  inapplicable  in  cases  of 
custodies  of  such  value  in  the  eyes  of  the  law  as  to  justify,  for  their  preservation, 
the  taking  of  life. 

Let  me,  however,  assume  for  a  moment  that  the  rule  does  not  extend  to  mis- 
demeanours, and  see  whether  the  results  which  necessarily  would  flow  from  this 
distinction  would  be  those  reasonable  ones  which  usually  are  found  to  spring  from 
the  application  of  rules  having  their  origin  in  the  common  law.  All  attempts  to 
commit  felonies  are,  at  common  law,  misdemeanours  only,  and  therefore  inflicting 
a  mortal  wound  was,  at  common  law,  until  the  actual  death  of  the  victim,  no  more 
than  a  misdemeanour ;  and  if  we  are  to  confine  the  rule  in  question  to  felonies,  we 
must  face  this  absurdity,  that  in  cases  of  murder,  by  firing  at,  wounding,  or  poison, 
the  right  of  the  constable  to  take  the  instrument  of  the  crime  and  the  evidence  of 
guilt  would  depend,  not  upon  the  commission  of  the  act  which  results  in  death,  but 
upon  the  victim  having  actually  ceased  to  breathe.  All  reason  is  against  such  an 
implication ;  and  I  can  be  no  party  to  it  unless  coerced  by  authority. 

This  brings  me  to  the  only  case  relied  on  by  the  plaintiff — Enttck  v.  Carring- 
ton}  The  question  there  was  as  to  the  legality  of  a  warrant,  not  only  to  seize  and 
apprehend  the  plaintiff  and  bring  him  before  a  Secretary  of  State,  but  also  to  seize 
his  books  and  papers.  In  that  case  there  was  no  allegation  of  the  plaintiff's  guilt, 
nor  that  there  was  a  reasonable  and  probable  cause  for  believing  him  to  be  guilty, 
nor  that  a  crime  had,  in  fact,  been  committed  by  any  one,  nor  that  he  had  in  his 
possession  anything  that  was  evidence  of  (or  that  there  were  reasonable  grounds  for 
Relieving  might  be  evidence  of)  a  crime  committed  by  him  or  any  one  else.  The  na- 
ture of  the  question  there  is  shown  by  the  statement  of  Lord  Camden,*  that,  "if 
this  point  should  be  determined  in  favour  of  the  jurisdiction,  the  secret  cabinets  and 
bureaux  of  every  subject  in  this  kingdom  will  be  thrown  open  to  the  search  and  in- 
spection of  a  messenger  whenever  the  Secretary  of  State  shall  think  fit  to  charge, 
or  even  to  suspect,  a  person  to  be  the  author,  printer,  or  publisher  of  a  seditious 
libel.*'  Lord  Camden  takes  pains  to  show  that  the  word  "  papers"  in  the  warrant 
could  not,  in  point  of  law,  be  restrained  to  libellous  papers  only ;  and  he  adds  : 
'*  All  the  papers  and  books,  without  exception,  if  the  warrant  be  executed  accord- 
ing to  its  tenor,  must  be  seized  and  carried  away,  for  it  is  observable  that  nothing 
is  left  either  to  the  discretion  or  to  the  humanity  of  the  officer."  It  was,  of  course, 
decided  that  that  warrant  was  illegal ;  but  the  case  as  a  decision  is  not  in  point  here. 
The  right  here  claimed  is  not  to  take  all  the  plaintiff's  papers,  but  those  only  which 
are  evidence  of  his  guilt ;  and  the  claim  is  based,  not  as  in  Enttck  v.  Carrtngton} 
upon  a  warrant  issued  upon  mere  suspicion,  but  upon  an  allegation  of  actual  guilt 
and  a  lawful  apprehension  of  the  guilty  person.  If  (by  the  law  as  then  understood)  the 
right  to  seize  evidences  of  guilt  in  the  possession  of  the  person  charged  was  confined 
to  cases  of  treason  and  felony,  the  judgment  would  have  been  rested  on  that  sim- 
ple ground ;  the  care  which  was  taken  to  show  that  the  warrant  embraced  all  pa- 
pers would  have  been  thrown  away,  and  the  entire  of  the  elaborate  judgment  of 
Lord  Camden  would  have  been  unnecessary.  For  myself  I  am  satisfied  that,  in 
pronouncing  that  judgment.  Lord  Camden  had  not  before  his  mind  cases  of  seizure 
of  evidences  of  guilt  upon  lawful  apprehension  as  distinguished  from  general  war- 
rants to  seize  all  papers. 

In  this  country  there  is  no  distinction  between  felony  and  misdemeanour. 
Now,  if  the  right  to  seize  and  detain  property  of  any  description  in  the  posses- 
sion of  a  person  lawfully  arrested  for  treason,  felony,  or  misdemeanour,  rests 
"  upon  the  interest  which  the  State  has  on  a  person  guilty  or  reasonably  be- 
lieved to  be  guilty  of  a  crime  being  brought  to  justice,  and  on  a  prosecution, 
once  commenced,  being  determined  in  due  course  of  law,"  how  can  such  in- 
terest be  protected  unless  there  is  a  right  to  inspect  as  well  as  to  seize  and  de- 
Uin  ?    The  latter  would  be  almost  useless  without  the  former.     Mr.  Hill  ad- 

*  19  Howell's  State  Trials,  at  pp.  1063,  1064. 
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mitted  that,  though  there  was  no  express  legislative  enactment  authorising  him 
to  do  so,  the  Magistrate  might  inspect  theses  books,  but  he  said  he  could  not " 
delegate  his  authority. 

Now,  the  Magistrate  is  not  conducting  the  prosecution ;  it  is  no  part  of 
his  duty  to  suggest  or  dictate  what  evidence  shall  be  put  in. 

I  am  fully  conscious  of  the  dangers  to  which  Mr.  Hill  and  Mr.  Palit  al- 
luded as  possibly  resulting  from  this  view  of  the  law.  I  admit  that,  if  the  right 
of  inspection  claimed  here  exists,  it  exists  equally  with  regard  to  the  books  of 
third  parties.  There  is  nothing,  except  the  discretion  of  the  Magistrate,  to 
prevent  the  seizure  of  the  books  of  any  merchant  or  banker  in  this  city.  There 
is  nothing  except  the  discretion  of  an  officer  in  charge  of  a  police-station  to 
prevent  the  seizure  of  the  books  and  plant  of  an  indigo-concern  in  the  mofussil. 

But,  as  Maule,  J.,  said  in  the  well-known  bigamy  case,  **that  is  no  busi- 
ness of  mine."  All  I  have  to  do  is  to  interpret  the  law  of  this  country  to  the 
best  of  my  ability. 

If  the  dangers  to  which  attention  was  called  are  real,  and  I  think  they  are 
not  only  real  but  forcible,  the  Legislature  must  be  invoked  to  remove  them. 

I  am  of  opinion  that  the  Magistrate  had  a  right  to  allow  inspection  of  these 
books,  and  that  consequently  this  rule  should  be  discharged ;  but  the  inspec- 
tion must  be  limited  to  the  books  named  in  the  search-warrant. 

Ghose,  J. — ^This  rule  arises  out  of  an  order  made  by  the  Presiding  Ma- 
gistrate of  the  Northern  Division  of  Calcutta  on  the  23rd  August  last,  granting 
inspection  of  all  the  books  and  papers  found  in  the  premises  of  one  Ahmed 
Mahomed,  and  seized  and  brought  up  by  the  police  under  a  search-warrant 
issued  by  the  said  Magistrate  on  the  20th  idem.  The  circumstances  of  the 
case  are  shortly  as  follow  : — 

On  the  20th  August  last  Mr.  Hume,  on  behalf  of  the  firm  of  Messrs. 
Jackariah  &  Co.,  laid  an  information  before  the  Magistrate  against  two  indivi- 
duals, Ahmed  Mahomed  and  Topun  Ramchore,  charging  them  with  the  of- 
fence of  cheating  in  a  large  sum  of  money ;  and  in  support  of  the  application 
that  Mr.  Hume  made,  one  Noor  Mahomed,  a  member  of  the  aforesaid  firm, 
was  examined,  and  a  statement  made  before  Mr.  Hume  by  Topun  Ramchore 
on  the  previous  day,  /*.  e,,  on  the  19th  idem,  was  produced  before  the  Magis- 
trate. The  evidence  of  Noor  Mahomed  was  shortly  to  the  effect  that  both  the 
accused  had  cheated  the  Company  in  the  sum  of  about  a  lac  of  rupees  between 
the  years  1882  to  1887 ;  and  the  statement  of  Topun  Ramchore  was  that  he  en- 
tered into  a  conspiracy  with  Ahmed  Mahomed  in  defrauding  the  Company  in 
the  manner  in  which  they  did.  The  Magistrate,  upon  the  materials  that  were 
laid  before  him,  ordered  a  summons  to  issue  against  Ahmed  Mahomed,  and 
a  warrant  of  arrest  against  the  other  accused,  Topun  Ramchore.  Later  on  the 
same  day,  it  would  appear  that  an  application  for  a  search-warrant  was  appli- 
ed for  on  behalf  of  the  prosecutor  for  the  purpose  of  searching  the  premises 
of  Ahmed  Mahomed,  No.  13,  Pollock  Street,  for  the  books  of  his  business 
from  1882  to  1887.  The  order  that  was  passed  upon  this  application  was,  that 
a  search-warrant  do  issue ;  and,  in  accordance  with  this  order,  a  warrant  was 
drawn  up  in  the  form  prescribed  by  No.  8,  Sch.  V.  of  the  Criminal  Procedure 
Code.    The  warrant  was  as  follows  : — (Reads  warrant ;  see  anie,  p.  789,  790.^) 

The  police  on  the  authority  of  this  warrant  went  to  the  premises.  No.  13, 
Pollock  Street,  and  seized,  not  only  certain  khatta-books  found  on  the  premises, 

'  See  p.  785  of  this  handbook. 
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but  also  various  other  papers  as  detailed  in  the  return  of  the  police ;  and  in  due 
•  course  forwarded  the  same  to  the  Court  of  the  Magistrate.  It  also  appears  that, 
subsequent  to  the  issue  of  the  order  of  the  20th  of  August  for  a  search-warrant, 
several  applications  were  made  on  behalf  of  Ahmed  Mahomed  for  the  purpose 
of  withdrawing  the  said  order,  but  they  were  refused  ;  and  on  the  23rd  of  Au- 
gust the  order,  which  is  the  subject-matter  of  this  rule,  was  made  by  the  Ma- 
gistrate, vt'z.y  granting  to  the  prosecutor  inspection  of  the  books  and  p^ers 
found  in  the  house  of  the  accused  and  brought  up  by  the  police. 

The  application  that  was  made  to  us  on  behalf  of  Ahmed  Mahomed  ques- 
tioned the  legality  of  the  order  granting  a  search-warrant,  as  also  that  of  the 
order  granting  inspection  of  the  books  and  papers,  but  the  rule  that  was  grant- 
ed was,  rightly  or  wrongly,  confined  to  the  order  of  inspection.  This  rule  has 
now  been  heard  before  us,  and  discussed  at  considerable  length,  and  with 
great  ability,  by  the  learned  counsel  on  either  side. 

Mr.  Hill  on  behalf  of  Ahmed  Mahomed,  in  the  first  place,  contended  that 
there  were  no  materials  whatever  before  the  Magistrate,  properly  so  called,  upon 
which  he  could  grant,  under  s.  96  of  the  Criminal  Procedure  Code,  the  order 
for  a  search-warrant.  If  the  matter  was  open  before  us,  speaking  for  mjrself, 
I  should  be  inclined  to  hold  that  the  said  order  of  the  Magistrate  was  bad  in 
law,  for  it  would  appear  that  no  summons  under  s.  94  of  the  Criminal  Proce- 
dure Code  was  in  the  first  instance  issued  upon  Ahmed  Mahomed  for  the  pro- 
duction of  any  particular  documents  ;  and  there  was  nothing  to  indicate  upon 
the  evidence  of  Noor  Mahomed  that  there  was  any  reason  to  believe  that  the 
said  documents  would  not  be  produced  upon  summons  being  served.  And  as 
regards  the  statements  made  before  Mr.  Hume  by  Topun  Ramchore,  I  need 
hardly  say  that  they  were  no  evidence  whatever  against  Ahmed  Mahomed  ;  and 
besides  there  was  also  nothing  even  upon  those  statements  to  justify  the  grant 
of  a  search-warrant.  Search-warrants  are  judicial  acts,  and  must  be  granted 
upon  proper  materials.  But,  as  I  have  already  said,  the  matter  i^  not  open 
before  us,  and  the  order  itself  having  been  executed,  and  the  books  and  papers 
having  been  brought  up  before  the  Magistrate,  the  question  does  not  now  really 
arise. 

The  next  point  that  was  raised  by  Mr.  Hill  was  that  the  warrant  that  was 
issued  was  bad,  because  it  was  not  specific,  but  too  wide  and  general  in  its 
character.  As  to  this  matter  it  seems  to  me  that,  although  it  would  have  been 
desirable,  nay  proper,  for  the  Magistrate  to  specify  the  books  of  what  par- 
ticular business,  and  whoge  books  were  to  be  brought  up,  still  there  can  be  no 
doubt  what  the  warrant  really  meant ;  and  it  does  not  appear  that  any  such 
objection  as  is  now  raised  was  raised  before  the  Magistrate.  I  think  that  the 
accused  has  not  been  prejudiced  by  reason  of  the  specification  of  the  docu- 
ments required  to  be  seized  being  somewhat  indistinct ;  and  on  this  ground,  and 
also  on  the  ground  that  upon  the  rule  as  granted  the  matter  is  not  properly 
open  before  us,  I  agree  with  my  learned  colleague  in  disallowing  the  objection. 

The  next  matter  that  was  urged  by  Mr.  Hill  was  that  in  granting  an  or- 
der for  a  search-warrant,  and  also  in  granting  inspection  of  all  the  documents 
brought  up,  the  Magistrate  has  in  effect  compelled  the  defendant  to  make  a 
discovery  as  against  himself  in  aid  of  the  criminal  prosecution.  He  contend- 
ed, quoting  many  authorities,  that  in  England  no  man  could  be  compelled  to 
produce  evidence  so  as  to  criminate  himself,  and  that  discovery  was  only  grant- 
ed in  equity  in  aid  of  civil  rights,  and  never  in  aid  of  a  criminal  prosecution ; 
and  he  argued  that  the  law  in  this  country  ought  to  be  administered  in  the  same 
way  as  in  England. 
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There  can,  I  think,  be  no  doubt,  upon  the  authorities  which  have  been 
laid  before  us,  that  in  England  the  law  is  as  it  has  been  contended  for ;  but  it 
seems  that  the  law  in  this  country  is  not  the  same.  With  a  view  to  see  how 
the  law  which  we  have  to  administer  stands,  it  may  be  necessary  shortly  to 
refer  to  the  history  of  the  legislation  on  the  subject,  and,  in  doing  so,  it  is  not 
necessary  to  refer  back  further  than  the  year  1861.  In  that  year  an  Act,  No. 
XXV.  of  1 86 1,  was  passed.     S.  1 14  of  that  Act  ran  as  follows  : — 

When  a  Magistrate  shall  consider  that  the  production  of  anything  is  essential 
to  the  conduct  of  an  enquiry  into  an  offence  known  or  suspected  to  have  been  com- 
mitted, he  may  grant  his  warrant  to  search  for  such  thing,  and  it  shall  be  lawful 
for  the  officer  charged  with  the  execution  of  such  warrant  to  search  for  such  thing 
in  any  house  or  place  within  the  jurisdiction  of  such  Magistrate.  In  such  case  the 
Magistrate  may  specify  in  his  warrant  the  house  or  place  or  part  thereof  to  which 
only  the  search  shall  extend. 

It  will  be  observed  that  the  Legislature  used  the  expressions  "  anything  *' 
and  "such  thing;"  the  word  "document"  was  not  specifically  mentioned. 

This  Act  was  amended  injstme  respects  by  Act  VIII.  of  1869,  but,  80  far 
as  the  particular  matter  now  before  us  for  consideration  is  concerned,  the  law 
remained  the  same  as  in  1861.  The  next  Act  upon  the  subject  is  Act  X.  of 
1872,  by  which  the  law  regulating  the  procedure  of  the  Courts  of  Criminal 
Judicature  other  than  the  High  Courts  and  the  Presidency-towns  and  the  Courts 
of  Police  Magistrates  was  consolidated  and  amended,  and  the  portions  of  this 
Act  which  ought  here  to  be  referred  to  are  ss.  365  to  367  and  Ch.  XXVII. 

S.  365  ran  as  follows :  "  Whenever  an  oflUcer  in  charge  of  a  police-station, 
or  any  Court,  considers  that  the  production  of  any  document  is  necessary  or 
desirable  for  the  purposes  of  any  investigation  or  judicial  proceeding,  such 
officer  or  Court  may  issue  a  summons  to  the  party  in  whose  keeping  such  do- 
cument is  believed  to  be,  requiring  him  to  attend  and  produce  such  document 
at  the  time  and  place  stated  in  the  summons." 

S.  366  :  "  If  there  appears  reason  to  believe  that  the  person  to  whom  the 
summons  is  addressed  will  not  produce  it  as  directed  in  the  summons,  such 
officer  or  Court  may  issue  a  search-warrant  for  the  document  in  the  first  in- 
stance." 

S.  367 :  "  Any  Court  may,  if  it  thinks  fit,  impound  any  document  pro- 
duced before  it,  or  may,  at  the  conclusion  of  the  proceedings,  order  such  do- 
cument to  be  returned  to  the  person  who  produced  it." 

It  is  not  necessary  to  refer  in.  detail  to  the  several  sections  in  Ch.  XXVII. 
It  is  sufficient  to  say  that  the  law  upon  the  matter  of  that  chapter,  as  it  existed 
in  1869,  was  somewhat  amplified. 

On  referring  to  ss.  365  to  367,  it  will,  however,  be  observed  that  in  1872, 
for  the  first  time,  special  provisions  were  made  for  the  production  of  docu- 
ments by  a  party  either  by  summons  or  by  search-warrant ;  and  this  was  per- 
haps thought  necessary  by  reason  of  a  decision  of  the  High  Court  of  Calcutta 
in  Queen  v.  Hossein  Alt  Chowdhry^  as  to  the  right  construction  to  be  put  upon 
s.  114  of  Act  XXV.  of  i86i,  and  as  to  the  powers  conferred  thereby  upon 
the  Court  and  police-officers  in  respect  of  searching  for  documents  or  any 
other  thing.  The  party  might  be,  as  it  is  obvious,  either  the  accused  himself 
or  a  third  party,  and  the  Legislature  in  1872  thought  it  right  to  lay  it  down  in 
clear  terms  that  any  party  might  be  compelled  to  produce  documents  for  the 
purpose  of  any  investigation  or  judicial  proceeding. 
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It  may  be  useful  here  to  refer  to  some  extent  to  the  proceedings  of  the 
Legislative  Council  upon  the  Criminal  Procedure  Bill  of  1872. 

It  would  appear  from  the  speech  of  Mr.  Fitzjames  Stephen  that  was  made 
on  the  occasion  {vide  pp.  393,  394,  Vol.  XI.  of  the  Proceedings  of  the  Legis- 
lative Council  of  India)  that  he  did  not  quite  agree  with  several  of  the  provi- 
sions of  the  Bill ;  and  as  to  the  modifications  upon  the  then  existing  system 
which  had  been  made  by  the  Select  Committee,  he  referred,  for  the  reasons 
thereof,  to  his  colleagues,  and  specially  to  the  then  Lieutenant-Governor  of 
Bengal  The  Lieutenant-Governor  in  his  speech  in  pages  409  and  410  then, 
amongst  other  matters,  said  as  follows  : — 

The  criminal  law  was,  as  the  Honourable  Member  had  said,  a  law  of  over- 
whelming importance  in  this  country  ;  he.meant  not  only  the  law  for  the  administra- 
tion of  criminal  justice,  but  the  executive  administration  as  carried  on  through  the 
Magistrates.  The  prevailing  ideas  on  the  subje<5l  of  criminal  law  had  been  somewhat 
affected  by  the  English  law  ;  and  the  departures  from  the  rules  of  the  English  law 
which  the  Committee  recommended  were  founded  on  this  ground,  that  many  of  the 
prominent  parts  of  the  English  law  were  based  on  political  considerations,  the  objedt 
of  those  familiar  rules  of  criminal  law  being  not  to  bring  the  criminal  to  justice  but 
to  protect  the  people  from  a  tyrannical  Government,  and  the  functions  of  juries  of 
the  people  having  been  for  many  centuries  principally  directed  to  the  protection  of 
the  mterests  of  the  people.  Not  only  were  those  provisions  now  unnecessary  in 
England,  but  they  were  especially  out  of  place  in  a  country  where  it  was  not  pre- 
tended that  the  subje<5l  enjoyed  that  liberty  which  was  the  birthright  of  an  English- 
man, and  it  was  not  intended  to  introduce  rules  into  the  criminal  law  which  were 
designed  with  the  obje<?t  of  securing  the  liberties  of  the  people.  That  being  so,  His 
Honour  thought  they  might  fairly  get  rid  of  some  of  the  rules,  the  obje<5l  of  which 
was  to  secure  for  the  people  that  jealous  protection  which  the  English  law  gave  to 
the  accused.  It  seemed  to  him  that  they  were  not  bound  to  protecfl:  the  criminal 
according  to  any  Code  of  fair  play,  but  that  their  obje<5l  should  be  to  get  at  the  truth, 
and  anything  which  would  tend  to  elicit  the  truth  was  regarded  by  the  Committee 
to  be  desirable  for  the  interests  of  the  accused  if  he  was  innocent,  for  those  of  the 
public  if  he  was  guilty.  That  being  so,  he  would  say  that  he  had  no  sympathy 
whatever  for  some  of  those  things  which  his  Honourable  friend  Mr.  Stephen  had 
called  superstitions.  For  instance,  His  Honour  did  not  see  why  they  should  not 
get  a  man  to  criminate  himself  if  they  could  ;  why  they  should  not  do  all  which  they 
could  to  get  the  truth  from  him  ;  why  they  should  not  cross-question  him,  and  adopt 
every  other  means,  short  of  absolute  torture,  to  get  at  the  truth.  They  had  already 
done  a  good  deal  in  the  direction  of  clearing  away  English  prejudices,  and  the 
Committee  proposed  to  make  further  concessions  to  common  sense  in  the  present 
Bill,  &c.,  &c.,  &c. 

It  is  obvious,  upon  a  consideration  of  the  observations  which  I  have  just 
quoted,  that  the  Legislature  was  quite  sensible  to  the  many  important  differ- 
ences that  existed  between  the  English  law  and  the  law  which  existed  in  this 
country,  and  which  was  then  being  enacted. 

One  of  the  matters  of  difference  which  must  have,  as  I  may  assume,  oc- 
curred to  them  was  as  to  the  compelling  of  an  accused  person  furnishing  or 
producing  evidence  as  against  himself ;  and,  according  to  the  speech  of  the 
then  Lieutenant-Governor,  they  thought  that  the  same  protection,  which  an  ac- 
cused in  England  was  entitled  to  receive,  need  not  be  extended  to  an  accused 
in  this  country ;  and  that  "  they  were  not  bound  to  protect  the  criminal  ac- 
cording to  any  Code  of  fajr  play,  but  their  object  should  be  to  get  at  the  truth ;" 
and  that  they  "  did  not  see  why  they  should  not  get  a  man  to  criminate  himself 
if  they  could."  And  I  further  observe,  with  reference  to  the  particular  matter 
now  before  us,  that  the  Select  Committee  in  their  supplementary  report,  dated 
the  1 2th  March  1872,  evidently  referring  to  ss.  365  to  367  of  the  Bill,  said  thai 
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they  had  made  "  the  necessary  provision  for  securing  documentary  evidence 
and  for  impounding  such  documents  as  the  Court  thinks  fit/'  The  words 
**  securing  documentary  evidence,"  read  by  the  light  of  the  remarks  of  the  then 
Lieutenant-Governor,  are  to  my  mind  significant  as  showing  the  intention  of 
the  Legislature. 

Whether  the  policy  which  influenced  the  action  of  the  Legislature  in  187a 
was  right  or  not,  it  is  not  for  me  to  say.  But  it  is  clear  that  they  intended  that 
an  accused  person  might  be  compelled  to  furnish  evidence,  the  production  of 
which  might  have  the  effeft  of  criminating  him. 

The  other  Acts  that  may  be  referred  to  upon  the  same  sub j eft  are  Aft  X. 
of  1875  (the  High  Courts*  Criminal  Procedure  Aft),  ss.  79-86 ;  and  Aft  IV.  of 
1877  (t^^  Presidency  Magistrates  Aft),  ss.  144-147  ;  wherein  the  law  was  practi- 
cally the  same  as  in  the  Aft  of  1872. 

We  then  come  to  the  present  Criminal  Procedure  Code,  Aft  X.  of  1882, 
whereby  the  previous  laws  in  the  Mofussil  and  in  the  Presidency-towns  were 
consolidated  and  amended ;  and,  so  far  as  the  particular  matter  before  us  is 
concerned,  the  law  will  be  found  in  ss.  94  to  99. 

S.  94  runs  as  follows :  "  Whenever  any  Court,  or,  in  any  place  beyotid  the 
limits  of  the  towns  of  Calcutta  and  Bombay,  any  officer  in  charge  of  a  police- 
station,  considers  that  the  production  of  any  document  or  other  thing  is  neces- 
sary or  desirable  for  the  purposes  of  any  investigation,  enquiry,  trial,  or  other 
proceeding  under  this  Code  by  or  before  such  Court  or  oflScer,  such  Court 
may  issue  a  summons,  or  such  oflScer  a  written  order,  to  the  person  in  whose 
possession  or  power  such  document  or  thing  is  believed  to  be,  requiring  him 
to  attend  and  produce  it,  or  to  produce  it  at  the  time  and  place  stated  in  the 
summons  or  order. 

"  Any  person  required  under  this  section  merely  to  produce  a  document 
or  other  thing  shall  be  deemed  to  have  complied  with  the  requisition  if  he  cause 
such  document  or  thing  to  be  produced  instead  of  attending  personally  to  pro- 
duce the  same. 

"  Nothing  in  this  section  shall  be  deemed  to  affect  the  Indian  Evidence 
Aft,  1872,  ss.  123  and  124,  or  to  apply  to  a  letter,  post-card,  telegram,  or  other 
document  in  the  custody  of  the  Postal  or  Telegraph  Authority." 

S.  96  says :  "  Where  any  Court  has  reason  to  believe  that  a  person  to 
whom  a  summons  or  order  under  s.  94  or  a  requisition  under  s.  95,  paragraph 
I ,  has  been  or  might  be  addressed,  will  not  or  would  not  produce  the  document 
or  other  thing  as  required  by  such  summons  or  requisition  *' — 

"Or  where  such  document  or  other  thing  is  not  known  to  the  Court  to  be 
in  the  possession  of  any  person — 

"  Or  where  the  Court  considers  that  the  purposes  of  any  enquiry,  trial,  or 
other  proceeding  under  this  Code,  will  be  served  by  a  general  search  or  in- 
spection— 

"  It  may  issue  a  search-warrant,  and  the  person  to  whom  such  warrant  is 
directed  may  search  or  inspect  in  accordance  therewith  and  the  provisions  here- 
inafter contained. " 

"  Nothing  herein  contained  shall  authorize  any  Magistrate,  other  than  a 
District  Magistrate  or  Chief  Presidency  Magistrate,  to  grant  a  warrant  to  search 
for  a  document  in  the  custody  of  the  Postal  or  Telegraph  Authorities." 

It  will  be  observed  that  the  law,  so  far  as  the  immediate  subject  before  us 
is  concerned,  is  practically  the  same  as  it  was  in  1872  ;  and  there  can,  I  think, 
be  no  doubt  that  the  Legislature  intended,  as  I  have  already  observed,  that  an 
accused  person  might  be  compelled  to  produce  evidence  against  himself ;  and 
reading  the  above  sections  with  Sch.  V.,  No.  VIII.  of  the  Criminal  Proce- 
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dure  Code,  the  only  safeguards,  as  far  as  I  can  see,  which  the  L^^istatore 
'  provides,  are :  ist,  that  the  documents  called  for,  or  in  regard  to  which  a  seardi- 
warrant  is  issued,  must  be  distinctly  specified ;  2nd,  that  the  documents  are 
necessary  for  the  purpose  of  the  enquiry ;  and,  3rd,  that  while  granting  a  search- 
warrant,  the  Magistrate  must  exercise  his  judicial  discretion,  and  that  he  should 
not  make  such  an  order  unless  the  materials  before  him  justify  him  in  so  do- 
ii«. 

The  documents,  when  seized,  are,  as  indicated  in  No.  VIII.  of  the  schedule, 
to  be  brought  before  the  Court ;  and  then  arises  the  question,  when  they  are  so 
brought  before  the  Court,  whether  the  Magistrate  may  grant  to  the  prosecutor 
the  liberty  to  inspect  them.  According  to  a  strict  reading  of  the  sections  them- 
selves, referred  to  above,  there  is  no  power  given  even  to  the  Court  to  inspect 
them ;  but  it  would  be  simply  idle  to  say  that  the  Court  would  not  have  that 
power.  Then,  again,  the  production  of  such  documents  is,  as  the  learned  Ad- 
vocate-General has  justly  argued,  for  the  purpose  of  their  being  used  as  evi- 
dence in  the  cause ;  and  one  fails  to  see  how  it  is  possible  that  this  should  be 
done  unless  the  prosecutor  has  an  opportunity  of  inspecting  them.  It  was  con- 
tended by  Mr.  Hill  that  the  Magistrate,  and  the  Magistrate  alone,  has  the  power 
to  inspect,  and  that  he  is  bound  to  determine  by  examination  made  by  himself 
or  through  an  interpreter  as  to  the  bearing  or  relevancy  of  any  particular  docu- 
ment. But  it  is  obvious  that  the  Magistrate  does  not  prosecute  the  case,  and 
he  has  no  interest,  one  way  or  the  other,  in  the  result  of  the  prosecution ;  and 
he  cannot  be  expected  to  know  and  decide  for  himself  whether  any  particular 
document  is  to  go  in  as  evidence. 

Whether  the  documents  are  necessary  for  the  enquiry  is  a  matter  which 
must  be  determined  by  the  Magistrate  at  the  time  when  he  makes  an  order  un- 
der 8. 94,  or  issues  a  search-warrant  under  s.  96 ;  and  therefore  it  seems  to 
me  that,  when  they  are  brought  before  the  Court  under  an  order  duly  made, 
the  Magistrate  would  have  the  power  to  allow  the  prosecutor  the  inspection 
thereof.  They  stand,  when  they  are  brought  to  Court,  precisely  in  the  same 
position,  as  my  learned  brother  has  so  forcibly  pointed  out,  as  documents  or 
things  found  either  upon  the  person  of  a  prisoner  at  the  time  of  his  arrest,  or 
at  his  house  upon  a  search  made  by  the  police,  and  afterwards  forwarded  to  the 
Court.  On  referring  to  Ch.  XIV.  of  the  Criminal  Procedure  Code,  which  deals 
with  the  power  and  duties  of  the  police,  it  would  appear  that  under  s.  165  the 
police  are  authorized  to  search  for  any  document  or  thing  necesssuy  for  tli  in- 
vestigation of  a  case ;  and  then  s.  1 70  provides  that,  if  upon  an  investigation 
under  that  chapter  there  is  sufficient  evidence  against  an  accused,  he  shall  for- 
ward him  to  the  Magistrate  with  any  weapon  or  other  articles  which  may  be 
necessary  to  produce  before  him,  and  shall  require  the  complainant,  if  any,  and 
all  persons  acquainted  with  the  circumstances  of  the  case,  to  appear  before  the 
Magistrate,  prosecute,  and  give  evidence  in  the  matter  of  the  charge.  When, 
therefore,  upon  search,  a  police-officer  finds  any  documents  which  he  thinks 
necessary  for  the  investigation  of  the  case,  he  has  to  forward  the  same  to  tkc 
Court ;  and  this  he  does  evidently  under  s.  170 ;  and  he  requires  the  complain- 
ant to  appear  before  the  Magistrate  and  prosecute  the  case.  Now,  it  is  obvious 
that,  in  the  very  nature  of  things,  the  prosecutor  would  have  an  opportunity  of 
looking  at  the  documents  thus  seized ;  and  it  is  difficult  to  conceive  that,  if  in 
the  case  of  a  search  and  seizure  by  the  police,  the  prosecutor  necessarily  inspects 
the  documents  or  article  seized,  the  Legislature  intended  that  he  should  not 
have  the  same  opportunity  or  privilege  when  under  the  order  of  the  Court  aiqr 
particular  document  or  other  thing  is  seized  under  a  search-warrant  and  brought 
up  to  the  Court. 
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Mr.  Hill,  as  also  Mr.  Falit,  contended  before  us  that  the  privilege  claimed 
for  the  prosecution  in  this  case  is  not  enjoyed  by  a  party  to  a  suit  in  a  civil  case 
vrhen  his  adversary  or  a  witness  in  the  cause  produces  a  document  in  Court ; 
that  whereas,  in  the  case  of  a  witness,  he  may  object  to  the  production  of  a 
document  called  for  from  him,  and  in  the  case  of  a  party  to  a  suit,  if  his  ad- 
versary inspects  the  document,  the  latter  is  bound  to  put  it  in  as  evidence ;  but 
that  in  the  case  of  a  criminal  trial  or  enquiry  the  prosecutor  would,  if  the  con- 
tention of  the  learned  Advocate-General  was  right,  be  entitled  to  inspect  a  do- 
cument without  even  being  compelled  to  put  it  in  as  evidence.  They  also  called 
attention  to  the  fact  that  both  the  Criminal  Procedure  Bill  and  the  Civil  Proce- 
dure Bill  passed  through  the  Legislative  Council  about  the  same  time,  and  that 
it  was  hard  to  believe  that  the  Legislature  could  have  meant  to  give  to  a  pro- 
secutor such  extraordinary  privileges  which  they  denied  to  a  party  to  a  civil  suit. 
It  is  indeed  true  that  the  power  of  inspection  is  not  in  distinct  terms  given  in 
the  Criminal  Procedure  Code  to  a  prosecutor.  In  fact,  the  Code  is  silent  up- 
on the  matter,  whereas  the  Civil  Procedure  Code  clearly  makes  provision  for 
such  inspection  under  certain  circumstances.  If,  however,  the  argument  of  the 
learned  Counsel  for  the  petitioner  were  carried  to  its  legitimate  extent,  it  must 
come  to  this,  and  indeed  they  did  contend  for  that  position,  that  a  prosecutor 
in  a  criminal  case  can,  under  no  circumstances,  be  permitted  to  inspect  a  do- 
cument or  thing  produced  by  the  police,  unless  it  be  at  the  trial  a/Zer  such  do- 
cument or  thing  is  put  in  evidence.  But  even  as  to  this,  viz.,  as  to  its  being 
put  in  evidence  at  the  trial,  the  Code  is  silent ;  in  fact,  it  stops  short  with  say- 
ing that  the  documents  or  things,  when  seized  by  the  police,  are  to  be  brought 
up  to  Court.  Then,  again,  who  is  to  put  the  documents  or  things  in  evidence  ? 
That  the  Legislature  intended  that  the  Magistrate  should  conduct  the  case  for 
the  prosecution,  and  have  the  responsibility  of  determining  by  inspection  as  to 
whether  any  document  is  to  go  in  as  evidence,  is  a  proposition  which  seems  to 
me  almost  impossible  to  accept.  If  this  is  a  correct  view,  and  if  we  bear  in 
mind  the  true  purpose  for  which  any  document  or  thing  is  seized  and  brought 
up  to  Court,  one  cannot  help  thinking  that  the  Legislature,  while  providing  for 
the  seizure  and  production  in  Court  of  documents,  intended  by  implication  that 
the  prosecutor  should,  under  the  orders  of  the  Court,  have  the  power  to  inspect 
and  determine  whether  they  should  go  in  as  evidence. 

It  was  further  contended  by  Mr.  Hill  that  all  that  the  prosecutor  in  this 
case  might  have  called  for  were  the  particular  entries  in  the  books  of  the  ac- 
cused, and  when  they  were  brought  into  Court  they  could  be  put  in  as  evidence 
at  the  trial,  and  that  f^en  the  prosecutor  would  have  the  liberty  of  inspecting 
them.  But  it  seems  to  me  that  it  would  be  simply  impossible  for  a  prosecutor 
in  a  case  like  this  to  give  the  precise  dates  of  the  entries  in  the  books  of  the 
accused  without  inspection  beforehand. 

There  is  one  other  matter  which  I  think  it  right  to  mention  here.  It  is 
this,  that  the  order  of  the  Court  was  to  search  for  and  bring  up  the  khatta-books 
of  the  defendants'  business  from  1882  to  1887.  The  police  evidently  exceeded 
their  authority,  and  seized  not  only  certain  khatta-books,  but  also  various  other 
papers.  I  think  that  those  other  papers  are  not  properly  before  the  Court ;  and  it 
follows  that  no  inspection  can  be  had  in  respect  to  them.  While,  therefore,  I  agree 
with  my  learned  colleague  in  holding  that  the  order  granting  inspection  in  the 
circumstances  of  this  case  cannot  be  set  aside,  I  think  that  the  inspection  should 
be  confined  to  the  documents  covered  by  the  warrant  of  the  21st  August  last. 

J.  V.  W. 

Rule  discharged. 
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CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Prinsep  and  Mr.  Justice  Pigot. 

1887.        In  the  matter  of  the  Petition  of  ABDUL  HOSSEIN ;  QUEEN-EMPRESS 
Aug,  29.  ,  V,  ABDUL  HOSSEIN.i 

15  Cal.  194.  Police  Act  (V,  of  1861),  s,  2g — Power  to  make  rules  under  Act  V.  of  1861 — Dis^ 
trict  Superintendent  of  Police ^  Power  of — A  rule  or  regulation  and  a  lawful 
order  distinguished. 

There  is  no  expre<is  power  given  by  Act  V.  of  1861  to  any  officer  save  the  In- 
spector-General of  Police  to  make  rules ;  therefore  the  violation  of  a  general  rule 
alleged  to  have  been  made  by  a  District  Superintendent  of  Police  to  the  effect  that 
constables  are  to  be  within  the  lines  at  a  particular  time  or  at  roll-call  is  not  pun- 
ishable under  s.  29  of  the  Act. 

Semble, — ^The  violation  of  a  special  order  made  by  a  District  Superintendent 
of  Police  requiring  the  presence  of  an  officer  or  of  certain  officers  within  the  police 
lines,  and  issued  expressly  to  him  or  each  of  them,  would  come  within  s.  29  of  the 
Act  as  being  not  "  a  rule  or  regulation,"  but  a  *'  lawful  order,"  made  by  a  compe- 
tent authority,  and  relating  to  the  duties  of  the  officer  or  officers. 

Abdul  Hossein,  a  police-constable,  was  sentenced  by  the  District  Magis- 
trate of  Dinagepore  to  six  weeks'  rigorous  imprisonment  for  disobedience  of 
orders  under  s.  29  of  Act  V.  of  1861.  The  order  alleged  to  have  been  dis- 
obeyed was  to  the  effect  that  '*  constables  are  to  be  within  the  lines  at  9  p.m." 
The  Sessions  Judge  was  of  opinion  that  there  was  no  satisfactory  evidence  to 
show  that  to  be  absent  from  the  lines  after  9  o'clock  was  against  rules,  and 
further  that,  in  order  to  render  the  prisoner  punishable  under  s.  29  of  the  Act, 
it  would  be  necessary  to  prove  that  the  offence  fell  under  s.  1 2  of  the  Act.  The 
Sessions  Judge,  therefore,  referred  the  case  to  the  High  Court  under  s.  438  of 
the  Criminal  Procedure  Code  with  the  view  that  the  conviction  and  sentence 
should  be  set  aside. 

Baboo  Ram  Charan  Mitter  appeared  in  support  of  the  conviction. 

No  one  appeared  for  the  prisoner. 

The  judgment  of  the  Court  (Prinsep  and  Pigot,  JJ.)  was  as  follows  : — 

This  is  a  case  reported  under  s.  438  of  the  Criminal  Procedure  Code  by 
the  Sessions  Judge  of  Dinagepore,  who  has  also,  under  that  section,  suspend- 
ed the  sentence,  and  let  the  petitioner  out  on  bail. 

Petitioner,  a  police-constable,  was  tried  summarily  by  the  District  Magis- 
trate of  Dinagepore,  convicted  of  the  offence  of  disobedience  of  orders,  and  sen- 
tenced under  s.  29  of  the  Police  Act,  V.  of  1861,  to  six  weeks'  rigorous  impri- 
sonment. The  Sessions  Judge  is  of  opinion  that  the  conviction  of  the  Ma- 
gistrate is  bad  in  law. 

The  petitioner  was  sent  up  to  the  Magistrate  for  punishment  by  the  Dis- 
trict Superintendent  with  a  memo,  which  is  attached  to  the  record,  and  runs 
as  follows:  **  246  W.  C.  Abdul  Hossein  is  again  reported  for  absence  from 
roll-call  on  the  night  of  the  4th  May,  and  says  he  went  to  eat  at  his  house  and 
fell  asleep.  In  D.  O.  385  he  was  fined  ten  days'  pay  for  this  very  offence,  and 
has  been  warned  not  to  leave  his  lines."  *'  His  disobedience  of  orders  is  wilful 
and  a  defiance  of  my  authority.     I  forward  his  case  to  the  Magistrate  for  ex- 

'  Criminal  Reference,  No.  199  of  1887,  made  by  C.  A.  Kelly,  Esq.,  Sessions  Judge  of 
'  Dinagepore,  dated  the  21st  of  July  1887,  against  the  order  passed  by  C.  R.  Afarindin,  Esq.^ 
District  Magistrate  of  Dinagepore,  dated  the  13th  of  May  1887. 
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cmplary  punishment  under  s.  29,  Act  V/' 
disobedience  to  orders. 


The  prisoner  was  charged  with         1887. 


The  Magistrate's  decision  is:  "It  is  satisfactorily  proved  that  the  accus- 
ed was  absent  from  the  lines  after  9  o'clock  on  the  night  in  question,  which  is 
against  rules."  The  evidence  as  to  rules  is  that  of  the  line  sub-inspector,  who 
says  that  "  the  orders  are  that  constables  are  to  be  within  the  lines  at  9  p.m." 
The  evidence  against  the  accused  was,  first,  a  former  punishment  for  absence 
from  9  o'clock  roll-call;  second,  that  of  Debiram  that  accused  was  absent  from 
the  12  o'clock  roll-call ;  third,  Bital  proved  the  absentee  roll-call.  "  I  call  out 
the  names.  The  havildar  said  such  and  such  are  not  present,  and  I  wrote  his 
name  down.  Eighteen  constables  were  absent.  The  havildar  stood  the  file  of 
men  there.  I  was  in  a  hut  with  a  light;  "  fourth,  Ramlal  said  :  *'  Abdul  Hossein 
was  absent  from  roll-call  on  May  4th  at  midnight.  I  was  helping  the  havildar 
to  take  the  roll-call.  Bital  was  calling  over  the  names.  He  was  sitting  by  a 
door  with  a  lantern.  Bital  was  with  me  when  we  looked  for  the  men  who  did  not 
answer.  Bital  marked  down  the  absentees  after  they  were  called  out  and  did 
not  answer."  That  is  the  evidence  for  the  prosecution.  Some  evidence  was 
given  for  the  accused  which  the  Magistrate  apparently  did  not  believe.  The 
Sessions  Judge  thinks,  first,  that  there  is  no  satisfactory  evidence  that  the  ac- 
cused was  as  a  fact  out  of  the  lines  at  1 2  o'clock ;  second,  that  there  is  no  evi- 
dence that  to  be  absent  from  the  lines  after  9  o'clock  is  against  rules,  except 
the  statement  of  the  line  sub-inspector  set  out  above ;  third,  that  there  is  nothing 
to  show  by  whom  the  rule,  if  it  exists,  was  made ;  and  fourth,  he  thinks  that 
no  rule  the  violation  of  which  is  punishable  under  s.  29  of  the  Police  Act  can 
be  made,  save  by  the  Inspector-General,  under  s.  1 2  of  the  Act. 

We  think  the  first  three  grounds  for  reversing  the  conviction  are  sufficient. 
If  the  rule  be  that  the  officers  must  be  and  remain  within  the  lines  after  9  p.  m., 
there  is  no  evidence  that  the  accused  violated  it,  for  there  is  no  proof  that 
he  was  searched  for,  and  was,  as  a  fact,  absent  from  the  lines.  If  there  be  a 
rule  that  the  officers  must  attend  roll-call  at  midnight,  or  at  any  other  hour  at 
which  the  roll  is  called,  no  evidence  of  the  existence  of  such  a  rule  was  given. 
It  is  to  be  observed  that  it  was  for  absence  from  roll-call  apparently  that  the 
accused  was  sent  up ;  and  it  was  to  his  not  having  attended  roll-call  that  the 
evidence  was  directed.  We  think  the  Sessions  Judge  well  advised  in  pointing 
out,  as  he  does,  the  distinction  between  a  judicial  and  a  departmental  punish- 
ment. Rigorous  imprisonment  is  no  light  punishment,  and  the  law  or  rule,  for 
the  violation  of  which  it  is  imposed,  as  well  as  the  fact  of  such  violation,  ought 
to  be  clearly  proved  in  order  to  warrant  the  infliction  of  it.  The  law  requires 
proof  before  depriving  the  subject  of  his  liberty,  and  is  not  satisfied  by  pro- 
babilities alone.  Probably,  or  perhaps,  there  was  a  rule  known  to  the  accused 
requiring  him  to  be  in  the  lines  at  9  p.m.,  or  perhaps  at  the  time  when  the  roll 
was  called,  on  the  occasion  in  question.  Probably  or  possibly  he  disobeyed  it. 
It  may  even,  be  the  case  that,  if  there  was  such  a  rule,  it  was  one  made  by  a 
competent  authority.  But  there  is  no  proof  of  it,  or  that  it  was  notified  to  ac- 
cused, or  that,  if  it  was,  he  violated  it.  The  only  fact  established  in  the  case  is 
that  he  did  not  answer  to  his  name  at  1 2  o'clock  roll-call ;  and  there  is  not  a 
tittle  of  evidence  to  show  that  he  was  bound  to  do  so.  There  is  no  evidence 
properly  so-called  of  any  rule  whatever. 

The  fourth  point  mentioned  by  the  Sessions  Judge  is  of  importance.  He 
holds  that,  had  it  been  proved  that  a  rule  requiring  presence  in  the  lines,  or  at 
roll-call,  had  been  made  by  the  District  Superintendent,  a  violation  of  that  rule 
would  not  have  been  punishable  under  s.  29  of  the  Ad.     There  is  no  express 
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power  given  by  the  Act  to  any  officer,  save  the  Inspector-General  of  Police,  to 
^  make  rules ;  he  can  do  so  under  s.  1 2  for,  amongst  other  purposes,  "  prevent- 
ing abuse  or  neglect  of  duty.  "  Such  rules  must  be  made  subject  to  the  ap- 
proval of  the  Local  Government.  It  was  argued  before  us  that  the  Uistrict  Super- 
intendent has  power  under  s.  4  which  gives  him  the  administration  of  the  police 
throughout  the  district,  which,  it  is  to  be  observed,  is  under  the  general  control 
of  the  Magistrate.  It  is  not  necessary  to  determine  the  question  in  this  case ; 
but  the  matter  is  of  such  consequence  that  we  think  it  right  to  state  the  incli- 
nation of  our  opinion,  which  is  that  a  general  rule  of  the  nature  suggested,  but 
not  proved  in  the  present  case,  made  by  a  District  Superintendent,  would  not 
come  under  the  Act,  but  that  probably  a  special  order  requiring  the  presence 
of  an  officer  or  of  certain  officers  within  the  police  lines,  issued  express^  to  him 
or  each  of  them,  would  come  under  s.  29  as  being  not  a  "  rule  or  regulation,'' 
but  a  "  lawful  order, "  made  by  competent  authority,  and  relating  to  the  duties 
of  the  officer,  one  of  which  is  to  be  at  hand  when  required  for  service,  A  rule 
made  under  the  Act,  officers  are  bound  to  know  and  to  obey.  An  order  to  bind 
an  officer  must  be  given  to  him,  and  to  make  him  punishable  for  not  carrying 
it  out  the  fact  of  its  having  been  given  to  him  must  be  proved.  Any  instance 
of  failure  to  enforce  discipline  in  the  police  is  much  to  be  regretted,  only  the 
more  necessary  is  it  that  regulations  or  individual  orders  be  so  framed,  and  so 
promulgated  or  issued,  that  the  violation  of  them  can  be  legally  punished  un- 
der the  Ad.    We  set  aside  the  conviction  and  sentence. 


K.  M.  C. 


Conviction  set  aside. 


CRIMINAL  REFERENCE. 

Be/ore  Mr,  Justice  Prinsep  and  Mr,  Justice  Pigot, 

QUEEN-EMPRESS  v,  ITWARI  SAHO.i 

Verdict  of  Jury — Sessions  Judge^  Opinion  of — Criminal  Procedure  Code,  s,  joy 

— High  Court,  Power  of 

In  the  exercise  of  its  powers  under  s.  307  of  the  Code  of  Criminal  Procedare,  the 
High  Court  will  form  and  act  upon  its  own  view  of  what  the  evidence  in  its  judgment 
proves ;  but,  in  doing  so,  the  opinion  of  the  Sessions  Judge,  no  less  than  the  verdict  of 
the  jury,  is  entitled  to  its  proper  weight. 

Reg.  v.  Khandera  Bajirav  ;*  Empress  v.  Mukhun  Kumar  ;•  The  Empress  v.  Dhunum 
Kazee;^  Queen-Empress  v.  Mania  Dayal  /'  The  Queen  v.  Ram  Churn  Chose  /•  The  Queen  v. 
Sham  Bagdif^  The  Queen  v.  Hurro  Manjhee  ;*  The  Queen  v.  Wumir  Mundul  ;*  The  Queen 
y.  Nobin  Chunder  Banerjee,  *"  referred  to. 

Itwari  Saho  was  placed  on  his  trial  in  June  1887  before  the  Court  of  Ses- 
sion at  Patna,  charged  with  having  in  April  1885  sold  as  genuine  to  Lalla 
Sahu  a  forged  Government  Currency  note  No.  ^26150  for  Rs  50.  Some  three 

1  Criminal  Reference,  No.  8  of  1887,  made  by  T.  M.  Kirkwood,  Esq.,  Sessions  Judge 
of  Patna,  dated  the  20th  of  June  1887. 
'  I.  L.  R.,  I  Bom.  10. 
»  I  C.  L.  R.  275. 

*  I.  L.  R.,  9  Cal.  S3. 

*  I.  L.  R.,  10  Bom.  497. 
«  20  W.  R.  Cr.  33. 

7  13  B.  L.  R.  Ap.  19;  ao  W.  R.  Cr.  73. 

8  14  B.  L.  R.  Ap.  2;  21  W.  R.  Cr.  4. 
»  25  W.  R.  Cr.  25. 

»"  13  B.  L.  R.  Ap.  20;  20  W.  R.  Cr.  70. 
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months  after  the  alleged  date  of  sale,  it  was  discovered  in  the  Bank  of  Bengal        1887. 
at  Lucknow  that  the  note  was  a  forgery.     On  enquiry,  the  note  was  traced  by  — 
means  of  the  endorsements  upon  it  to  a  merchant  of  Rajapore  in  the  district      Qu^^n- 
of  Banda,  to  whom  it  had  been  sent  by  Lalla  Sahu  in  payment  of  a  current  ac-     Empress 
count  for  cotton  bought.     It  was  alleged  that  the  note,  when  it  passed  into  the  ''• 

hands  of  Lalla  Sahu,  bore  the  following  endorsements :  (i)  Note  sold  by  Sani-  'twari  Sahq, 
char  Saho  Teli  to  Lakha  Saho ;  (2)  note  sold  by  Lakha  Saho  to  Damri  Saho  "5  Cal.  369. 
and  Sanichar  Saho ;  (3)  note  sold  by  Damri  Ram,  Sanichar  Ram,  Suris  of  Bar- 
dari,  to  Lall  Ram.  The  first  two  were  said  to  form  one  entry,  but  none  of  the 
entries  bore  any  date.  On  further  investigation  it  was  found  that  there  was  an 
entry  in  Lalla  Saho's  book  under  the  heading  "  Account  with  Nowrattan  Das 
Dwarika  Prosad  of  Rajapore,  Sambut  1941,  **  to  the  following  effect :  "  Rs.  140, 
second  day  of  the  first  part  of  Bysakh,  Rs.  50  note  purchased  from  Damri,  Sani- 
char, Itwari,  Suris  of  Bardari,  one  note  No.  26,150,  small  number  39,  Rs.  90, 
nine  notes."  Itwari  was  then  searched  for,  but  not  found,  and  not  until  March 
1 887  was  arrested  by  the  chowkidar  of  Luckhiserai  at  Kugra,  eight  miles  from 
that  place.  Itwari  Saho,  it  was  discovered,  had  two  brothers,  Damri  and  Sani- 
char. By  these,  jointly  with  him,  a  business  in  the  name  of  Damri  Ram  Sani- 
char Ram  was  carried  on  in  Behar,  in  Bardari  Bazar,  where  they  had  a  place 
of  business,  and  also  in  Luckhiserai.  Itwari  was  the  only  one  of  the  three  who 
could  write,  and  was  in  the  habit  of  writing  for  the  firm  in  the  business  carried 
on  by  them.  He  was  chiefly  in  Luckhiserai,  where  the  principal  place  of  busi- 
ness was ;  but  he  travelled  about  from  place  to  place  in  the  transaction  of  busi- 
ness. At  the  trial  the  prisoner  was  defended  by  two  vakeels.  He  called  no 
witnesses.  He  simply  denied  the  sale,  and  said  he  had  been  separate  from  his 
brothers  for  three  years.  Upon  the  conclusion  of  the  evidence  and  argument, 
the  Sessions  Judge  explained  the  case  to  the  jury,  a  body  of  five,  who,  after 
retiring  for  half  an  hpur,  returned,  and,  in  answer  to  questions  put  by  the  Judge, 
the  foreman  stated,  (i)  they  were  unanimous  that  the  note  was  forged ;  (2)  three 
found  it  not  proved  that  the  prisoner  sold  the  note,  not  proved  that  the  second 
endorsement  on  the  note  was  written  by  him,  two  found  that  he  did  sell  the  note 
and  wrote  the  endorsement ;  (3)  three  found  it  not  proved  that  he  absconded, 
two  found  it  proved  that  he  did ;  (4)  four  found  that  the  first  endorsement  was 
written  by  the  same  hand  as  the  second,  one  found  the  contrary.  The  two 
who  found  the  prisoner  did  sell  the  note  had  come  to  no  finding  whether  he 
did  so  knowing  it  to  be  forged,  and  the  jury  was  then  desired  to  retire — the  two 
who  found  prisoner  had  sold  the  note,  to  find  whether  he  did  so  knowing  it  to 
be  forged,  and  as  to  all  the  jury  for  a  finding  whether  the  sale  to  Damri  Sani- 
char stated  in  the  first  endorsement  took  place.  In  answer,  the  foreman  said : 
**  Only  one,  myself,  finds  it  proved  that  accused,  when  he  sold  the  note,  knew 
it  to  be  forged.  "  They  all  found  that  the  sales  stated  in  the  first  endorsement 
never  took  place.  The  findings  amounted  to  an  acquittal  by  the  majority,  and 
the  Sessions  Judge,  disagreeing  with  the  verdict,  submitted  the  case  to  the  High 
Court  under  s.  307  of  the  Code  of  Criminal  Procedure. 

Mr.  C.  Gregory  for  Itwari  Saho. 

Baboo  Ram  Churn  Mitier  for  the  Crown. 

The  judgment  of  the  Court  (Prinskp  and  Pigot,  JJ.)  was  as  follows : — 

This  case  comes  before  us  under  the  provisions  of  s.  307,  Criminal  Procedure 
Code.  The  charge  against  the  prisoner  was  that,  on  April  ist,  1885,  he,  at 
Naga  Serai,  Behar,  dishonestly  sold  as  genuine  a  forged  valuable  security  which 
purported  to  be  a  currency  note  for  Rs.  50  issued  on  behalf  of  the  Government 
of  India,  which  he  knew  or  had  reason  to  believe  to  be  a  forged  document,  and 

I.  L.  R.,  Cal.  loa. 
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1887.        thereby  committed  an  offence  against  ss.  467-471,  Indian  Penal  Code.     The 

^—' prisoner  was  committed  for  trial  on  March  31st,  1887.     He  was  tried  at  the 

Queen-      Patna  Sessions  on  the  i6th,  17th,  and  i8th  June  1887.     There  was  no  question 

Empress     seriously  raised  as  to  the  fact  that  the  note,  which  the  prisoner  was  charged  with 

^*  having  dishonestly  sold,  was  a  forgery.      The  jury  unanimously  found  that  it 

iTWARi  Saho,  ^as,  and  the  appearance  of  the  exhibit  leaves  no  doubt  of  this.     The  questions 

15  Cal.  269.    raised  in  the  case  were :  (i)  whether  the  prisoner  sold  the  note  as  alleged  ;  and 

(2)  whether  he  did  so  knowing,  or  having  reason  to  believe,  it  to  be  forged. 

The  findings  of  the  jury,  to  which  we  shall  presently  refer  in  detail,  amount, 

in  effect,  to  an  acquittal  by  a  majority. 

The  prisoner  has  two  brothers,  Damri  and  Sanichar.  By  them,  jointly  with 
him,  a  business  in  the  name  of  Damri  Ram  Sanichar  Ram  was  carried  on  in 
Behar  in  Bardari  Bazar  where  they  had  a  place  of  business,  and  also  in  Luc- 
khiserai.     The  prisoner  was  the  only  one  of  the  three  who  could  write.     It  is 
in  evidence  that  he  habitually  wrote  for  the  firm  in  the  business  carried  on  by 
them.     He  frequented  Behar,  where  he  was  well-known.     He  was  chiefly  in 
Luckhiserai,  where  their  principal  place  of  business  was,  but  he  travelled  about 
from  place  to  place  in  the  transaction  of  business.     Lakhaprosad  or  Lallaprosad, 
the  principal  witness  for  the  prosecution,  is  a  cotton-seller  in  Behar.     He  deposes 
to  having  purchased  the  forged  note  from  the  prisoner.     He  says  he  has  known 
the  prisoner  for  10  or  15  years.     He  had  never  before  this  occasion  purchased 
notes  from  him,  but  had  done  so  from  his  brother  Damri  Ram.     He  says  pri- 
soner came  to  his  house,  which  is  about  a  mile  from  his  (Lakha's)  shop  and 
near  to  the  prisoner's  house  in  Behar,  and  offered  him  the  note  for  sale  ;  that 
he  agreed  to  buy  it,  and  asked  prisoner  to  endorse  it,  but  as  he  had  no  ink  in 
his  house,  he  took  him  to  the  house  of  Bandu  (witness  No.  4) ;  that  Banda  had 
no  pen  and  ink,  whereupon  they  went  to  Tita  Ram's  (witness  No.  5),  and  that 
the  prisoner  endorsed  the  note  at  that  place  in  the  presence  of  Tita  Ram, 
Monohar  Dass,  and  Dipu  Halwai  (witnesses  Nos.  6  and  7).     He  says  he  then 
paid  prisoner  the  Rs.  50,  took  the  note,  and  went  to  his  shop,  meeting  on  the 
way,  while  prisoner  was  still  with  him,  Uzir  Makouri  (witness  No.  8),  who,  he 
says,  was  told  then  of  the  purchase,  and  who  in  his  evidence  says  that  he  then 
saw  the  note,  and  the  endorsements  on  it,  in  the  street.     Lakhaprosad  says  he 
never  saw  prisoner  after  this.     The  endorsement  (Exhibit  X)  said  to  have  been 
made  by  prisoner  on  this  occasion  is  as  follows :     "  They  are  *  note '  sold  by 
Damri  Ram,  Sanichar  Ram,  Tari  of  Bardari,  to  Lall  Ram."  There  is  no  date 
to  it.    The  witness  says  that  at  the  time  of  the  sale  there  was  already  on  the 
note  the  endorsement  (Ex.  W.),  which  is  written  on  it,  and  which  is  as  follows : 
"Note  sold  by  Sanichar  Saho  Teli  to  Lakha  Saho,  note  sold  by  Lakha  Saho  to 
Damri  Saho  and  Sanichar  Saho."    This  is  all  one  entry  (as  the  translator  calls 
it),  and  there  is  no  date  to  it.     As  to  this  endorsement,  the  jury,  upon  the  evi- 
dence, have  unanimously  found  that  the  note  was  never  in  Lakha  Saho's  posses- 
sion, and  that  Sanichar  Teli  never  sold  it.    There  can  be  no  doubt  that  W  is 
a  forgery. 

Witnesses  Nos.  5  and  8  corroborate  Lalla  as  to  W's  having  been  already 
on  the  note  when  the  sale  took  place,  and  also  as  to  the  fact  of  X  having  been 
written  by  prisoner,  and,  as  to  the  latter.  No.  7  does  the  same.  But  No.  5,  Tita 
Ram,  in  his  evidence  mistook  W  for  X,  and  identified  W  as  the  endorsement 
written  by  prisoner,  and  the  evidence  of  all  the  witnesses,  Nos.  4  to  7,  who 
depose  to  having  witnessed  the  sale,  and  of  No.  8,  who  saw  the  note  in  the  street, 
is  open  to  damaging  comment,  as  showing  a  recollection,  strangely  minute  and 
precise,  of  circumstances  which  occurred  long  ago,  and  which  there  was  no 
reason  for  their  committing  to  memory. 
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The  witness  Lakhaprosad  says  that,  on  the  purchase  of  the  note^  he  at  once        1887. 

despatched  it  in  a  registered  cover  to  his  servant,  Tara  Ram,  to  Rajapore  in  Zilla  -"T^ "^ 

Banda,  with  other  notes  of  Rs.  10  each,  amounting  in  all  to  Rs.  1 40.    Tara  Ram      G"""'*- 

stays  at  Rajapore  at  the  place  of  business  of  one  Nowrattan,  with  whom  Lakha     Impress 

has  dealings.     Lakhaprosad  says  that  at  the  time  he  despatched  the  notes  he  ^' 

made  an  entry  (Exhibit  H  in  the  case)  in  his  book.     It  is  as  follows :     On  a  Itwari  Saho« 

page  headed  '*  Account  with  Nowrattan  Das,  Dwarikaprosad  of  Rajapore,  Sam-    »5  Col.  a69« 

bat  1 94 1,  Rs.  140,  second  day  of  the  first  part  of  Baisakh,  Rs.  50  note  purchased 

from  Damri,  Sanichar,  Itwari,  Suris  of  Bardari,  one  note  No.  26150,  small 

number  39,  Rs.  90,  nine  notes."     He  says  the  object  of  that  entry  was  to  show 

what  notes  he  despatched  to  that  firm  in  payment  of  any  purchases.     The  note 

bears  an  endorsement  (Exhibit  Y  in  the  case) :  "Lall  Pershad  by  the  pen  of  Tara 

Ram."  There  is  no  date  to  it.  The  endorsement  is  in  Tara  Ram's  handwriting. 

It  is  followed  by  an  endorsement  in  these  words  :  "  Signed  by  Nowrattan  Ram, 

Dwarikaprosad  by  the  pen  of  Ramnarain  Gomastha, "  no  date.      There  is  no 

proof  as  to  the  handwriting  of  this  entry.  With  reference  to  the  date  of  Exhibit 

H  second  day  of  the  first  part  of  Baisakh,  Lakhaprosad  says  this  would  be  1942. 

The  entry  comes  after  entries  for  Chait  1941.    That  would  be  on  or  about  ist 

April  1885.    A  number  of  entries  of  purchase  of  notes  follow  this  entry.     The 

first  is  I  ith  Baisakh.     All,  save  one,  record  the  number  of  the  notes  purchased 

as  H  does. 

The  note  was  found  to  be  forged,  and  in  July  1885  the  police  visited  Lakha- 
prosad's  shop  in  Behar.  He  showed  them  Exhibit  X  in  his  book,  went  with 
them  to  the  thannah,  was  there  shown  the  note,  and  said  he  had  sent  it  to  Raja- 
pore; that  he  had  bought  of  Damri,  Sanichar,  and  Itwari  (the  prisoner),  and  that 
Itwari  was  the  person  who  actually  sold  it.  Search  was  then  made  for  Itwari, 
but  he  was  not  found  until  March  last,  when  he  was  arrested  by  the  chowkidar 
of  Luckhiserai,  at  Kugra,  eight  miles  from  that  place. 

The  evidence  as  to  the  fact  of  the  sale  by  the  prisoner  is  that  of  the  wit- 
nesses we  have  above  referred  to,  Lakhaprosad,  and  witnesses  Nos.  4,  5,  6,  7, 
and  8,  who  corroborate  him ;  Nos.  5,  6,  and  7,  depose  to  having  seen  prisoner 
endorse  the  note :  No.  8,  Uzir  Saho,  who  met  Lakha  and  prisoner  in  the  street, 
says  he  then  saw  the  endorsement.  He  says,  too,  that  he  knows  prisoner's  writ- 
ing well,  and  that  X  is  in  his  handwriting.  There  was  contradictory  evidence 
as  to  whether  W  was  in  prisoner's  hand  or  not. 

As  to  guilty  knowledge,  the  fact,  if  proved,  that  W,  the  forged  endorsement, 
to  prisoner's  firm,  was  on  the  note  when  he  sold  it,  would  be  conclusive  if  unex- 
plained. A  part  of  the  case  for  the  prosecution  was  that  prisoner  had  absconded 
when  it  became  known  in  Behar  that  the  note  had  been  found  to  be  forged. 
This  was  about  three  or  four  months  after  the  sale  by  him  is  said  to  have  tjien 
place.  His  absconding  under  these  circumstances,  and  keeping  or  being  out 
of  the  way  until  arrested  one  and  three-quarter  year  afterwards,  would  strengthen, 
if  unexplained,  the  presumption  of  guilty  knowledge.  The  prisoner  was  de- 
fended by  two  vakeels.  He  called  no  witnesses.  He  simply  denied  the  sale, 
and  said  he  had  been  separate  from  his  brothers  for  three  years. 

The  case  was,  we  think,  explained  to  the  jury  in  a  satisfactory  manner  by 
the  Sessions  Judge.  The  jury,  after  retiring  for  half  an  hour,  returned,  and  in 
answer  to  questions  put  by  the  Court,  the  foreman  stated  :  They  were  unani- 
mous the  note  was  forged.  Three  found  it  not  proved  that  prisoner  sold  the 
note  ;  not  proved  that  X  was  written  by  him.  Two  found  that  he  did  sell  the 
note  and  wrote  X  when  he  sold  it.  Three  found  it  not  proved  that  he  absconded ; 
two  found  it  proved  that  he  did.    Four  found  that  W  was  written  by  the  same 
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1887.        hand  as  X ;  one  found  the  contrary.    The  two  who  found  prisoner  did  sell  die 

-^T note  had  come  to  no  finding  whether  he  did  so  knowing  it  to  be  forged.     They 

QuK^N-      were  then  desired  to  retire ;  the  two,  who  found  prisoner  had  sold  the  note,  to 

Empress     ^^^  whether  he  did  so,  knowing  it  to  be  forged ;  and  as  to  all  the  jury,  for  a 

^''  finding  whether  the  sale  to  Damri  Sanichar  stated  in  W  took  place.     In  answer 

iTWARi  Saho,  t]jg  foreman  said :  "  Only  one,  myself,  finds  it  proved  that  accused  when  he  sold 

15  Cal.  269.    the  note  knew  it  to  be  forged."     They  all  found  that  the  sales  stated  in  W  never 

took  place.    These  findings  amount  to  an  acquittal  by  a  majority.     With  this 

the  Judge  wholly  disagrees,  and  submits  the  case  under  s.  307. 

It  is  argued  for  the  accused  that  the  verdict  cannot  be  set  aside  unless  it 
can  be  shown  to  be  perverse  and  manifestly  wrong,  and  that,  as  there  are  cer- 
tainly  infirmities  in  the  evidence  for  the  prosecution  in  the  present  case,  the  jury 
cannot  be  said  to  have  been  perverse  in  rejecting  the  whole  case  made  against 
the  prisoner.      The  Empress  v.  Dhunum  Kazee}  Queen-Empress  v.  Mania 
Dayal?  and  Solomon  v.  BUton?  were  cited  by  the  pleader  for  the  accused.    The 
vakeel  for  the  prosecution  relied  on  Empress  v.  Mukhun  Kumar^  among^  others. 
The  Empress  v.  Dhunum  Kazee^  and  Queen-Empress  v.  Mania  DayaV^  were 
cases  in  which  the  Court  did  not  disagree  with  the  verdict.      In  each  case, 
the  Court,  on  the  whole,  approved  of  the  verdict.    They  are  not  authorities  for 
the  position  that  the  Court,  although  disagreeing  with  the  verdict,  will  not  set 
it  aside  unless  it  appears  to  be  perverse.     In  Reg,  v.  Khanderav  Bajiras^^ 
West,  J.,  says,  referring  to  s.  263  of  the  former  Code  of  Criminal  Procedure: 
*    *    ♦    "  The  whole  case  is  opened  up,    ♦    *    *  the  functions  of  both 
Judge  and  jury  are  cast  upon  the  Court,  and  this  differentiates  our  position 
very  widely  from  that  of  the  Courts  in  England."     That  very  learned  Judge 
adds :  "  Notwithstanding  this  difference,  however,  •    *    *    *    ♦  we  still  de- 
sire to  be  guided,  as  far  as  may  be,  by  the  analogies  of  the  English  law.    It  is  a 
well  recognized  principle  that  the  Courts  in  England  will  not  set  aside  the 
verdict  of  a  jury  unless  it  be  perverse  or  patently  wrong,  or  may  have  been  in- 
duced by  the  error  of  the  Judge.  We  adhere  generally  to  this  principle,  notwith- 
standing our  large  discretionary  powers."    We  think  that  the  argument  found- 
ed on  these  words  may  be  pressed  too  far.    No  doubt,  the  manner  in  which 
English  Courts  deal  with  the  verdict  of  a  jury  in  civil  cases,  as  for  instance 
Belcher  v.  Prittie,^  must  always,  to  some  extent,  assist  the  Courts  in  this  country 
in  the  exercise  of  the  duty  imposed  upon  them  by  law  of  considering  under  s. 
307,  in  criminal  cases,  the  verdict  of  a  jury  here :  a  body  similar  in  some  re- 
spects to  the  jury  in  England,  and  intended,  so  far  as  can  be,  to  discharge 
similar  functions.   But  we  think  the  degree  of  influence  to  be  given  to  this  con- 
sideration must  depend  in  some  measure  upon  the  closeness  of  the  analogy 
which  may  exist  between  the  nature  and  functions  of  the  English  and  of  the 
Indian  tribunals.     Apart  from  the  circumstance  that  the  English  law  on  this 
subject  relates  to  civil,  and  the  Indian  to  criminal,  cases,  exclusively,  the  ana- 
logy is  not  always  a  close  analogy.      The  unanimous  verdict  of  a  jury  of 
twelve  is,  in  respect  of  weight,  a  different  thing  from  the  decision  by  a  majority, 
or  even  from  the  unanimous  decision  of  a  body  of  five  or  seven  or  nine.    The 
Indian  Courts  are  expressly  made  Courts  of  Appeal  on  facts ;  the  function  of 
the  English  Courts  in  this  branch  of  the  law  go  no  higher,  in  cases  where  ver- 
dicts are  set  aside,  than  the  ordering  of  a  new  trial.   The  present  Lcrd  Chan- 

1  I.  L.  R.,  9  Cal.  S3.  M  C.  L.  R.  275. 

-  I.  L.  R.,  JO  Bom.  497.  ^  I.  L.  R.,  i  Bom.  13. 

3  L.  R.,  8  Q.  B.  D.  176.  «  10  Bing.  408. 
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cellor  says  in  the  last  case  decided  in  the  House  of  Lords  on  this  subject —         tSS;. 
Metropolitan  Railway  Co,  v.  Wright :  ^     "  If  a  Court  not  a  Court  of  Appeal      o\i^YL^^ 
in  which  the  facts  are  open  for  original  judgment,  but  a  Court  which  is  not  ^     ^ 
Court  to  review  facts  at  all,  can  grant  a  new  trial  whenever  it  thinks  that  rea-        mprkss 
sonable  men  ought  to  have  found  another  verdict,  it  seems  to  me  that  they  must  ''• 

form  and  act  upon  their  own  view  of  what  the  evidence  in  their  judgment  proves/'  ^"^^^^^  Saho, 
We  refer  to  this  passage,  because  it  marks  in  vigorous  language,  in  the  early  '5  Cal.  269, 
portion  of  it,  the  distinction  between  the  two  classes  of  tribunals  to  which  the 
English  and  the  Indian  Courts  do,  in  this  matter  respectively,  belong :  and 
perhaps  in  the  latter  indicates  that  Courts  which  have  to  decide  on  facts  can  hard- 
ly abstain  from  examining  all  the  evidence  and  forming  their  own  view  of  it. 
The  case  in  which  these  observations  were  made  seems  rather  to  modify  the 
terms  of  the  old  English  rule  as  stated  in  Reg,  v.  Khanderav  Bajirav}  The 
word  "  perverse  "  is  no  longer  approved.  Lord  FitzGerald  in  The  Metropoli- 
tan Railway  Co,  v.  Wright^  says :  "  If  my  recollection  does  not  mislead  me, 
we  have  departed  in  this  House  in  several  instances  from  the  old  rule  which  in- 
troduced the  element  of  'perversity,'  and  have  substituted  for  it  that  the  verdict 
should  not  be  disturbed  unless  it  appeared  to  be  not  only  unsatisfactory,  but 
unreasonable  and  unjust.  The  question,  thus,  for  your  Lordship's  considera- 
tion is  whether  the  evidence  so  preponderates  against  the  verdict  as  to  show 
that  it  was  unreasonable  and  unjust."  Lord  Herschell,  L.  C,  says  :  "The 
verdict  ought  not  to  be  disturbed  unless  it  was  one  which  a  jury  viewing  the 
whole  of  the  evidence  reasonably  could  not  properly  find."  A  rule  which  should 
apply  by  analogy  to  the  consideration  of  cases  under  s.  307,  the  principles  laid 
down  by  the  Lords,  would  seem  somewhat  less  peremptory  and  confined  than 
one  framed  upon  the  terms  of  the  older  cases.  But  we  own  that  we  should 
find  it  difiicult,  apart  from  any  authority  in  this  Court,  to  hold  (at  any  rate  as 
to  s.  307)  that  any  rule  founded  upon  such  an  analogy  should  be  adopted  in 
restriction  of  the  exercise  of  the  discretion  of  the  Courts.  There  is  an  essen- 
tial difference  between  the  functions  of  the  Courts  in  the  two  cases.  The  Eng- 
lish Court  has  no  power  of  finding  on  facts  in  any  case ;  that  is  a  power  ex-  , 
pressly  given  to,  or  rather  imposed  upon,  the  Indian.  A  complete  analogy 
between  the  two  will  arise,  if  the  latter  refuses  to  exercise  that  power.  In  Reg, 
V.  Khanderav  Bajirai^  it  is  to  be  observed  that  the  language  of  the  Court  is 
very  carefully  guarded,  more  so  than  that  which  has  been  (at  least  in  the  head- 
notes  of  cases)  subsequently  used, — "we  desire  to  be  guided,  as  far  as  may  be, 
by  the  analogies  of  English  law,"  "  we  adhere  generally  to  this  principle ;"  and 
later  on  "  it  is  our  duty  to  satisfy  ourselves  that  the  verdict  is  proper  or  at  least 
sustainable. 

In  Mukhun  Kumar^  four  cases  are  referred  to  by  Markby,  J.,  in  his  judg- 
ment— The  Queen  v.  Ram  Churn  Ghose ;^  The  Queen  v.  Sham  Bagdi ;^  The 
Queen  v.  Haroo  Manjhee  ;^  The  Queen  v.  Wuzir  Mundul!^  There  was  one 
not  referred  to  by  him — The  Queen  v.  Nohin  Chunder  Banerjee,^  In  the  first 
and  fifth  of  these  cases,  the  verdict  of  the  jury  was  set  aside.  In  the  second 
and  third,  in  which  there  does  not  appear  from  the  short  reports  to  have  been 
argument  in  Court,  the  verdict  was  sustained.  In  the  fourth,  Wuzir  MundUs 
case,  the  Court  expressly  agreed  with  the  jury,  and  sustained  the  verdict.  In 
these  cases  the  learned  Judges  expressed  substantially  the  same  view,  which,  to 

»  L.  R.,  II  App.  Gas.  156.  *  13  B.  L.  R.  Ap.  19;  20  W.  R.  Cr.  73. 

«  I.  L.  R.,  I  Bora.  13.  «  14  B.  L.  R.  Ap.  2 ;  21  W.  R.  Cr.  4. 

>  1  C.  L.  R.  275.  7  25  W.  R.  Cr.  25. 

<  20  W.  R,  Cr.  33.  8  ,3  B.  L.  R.  Ap.  20;  20  W.  R.  Cr.  70. 
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1887.       use  the  words  of  the  last  case,  Wuzir  MunduFs,  is  that  "  the  verdict  of  a  jmy 

— should  not  be  interfered  with,  except  where  there  is  a  gross  and  unmistakable 

Queen-      miscarriage  of  justice."     Markby,  J.,  while  agreeing  generally  with  the  opini- 
Empress     Q^g  expressed  by  the  learned  Judges  in  these  cases,  points  out  that,'  "  we  can- 
*•  not  lay  down  any  fixed  rules  for  the  exercise  of  "  the  "  discretion  "  of  the  Court. 

Itwari  Saho,  Chief  Justice  Garth  in  his  judgment  dissented  from  the  view  taken  in  Wuzir 
15  Cal.  369.  MunduVs  case.  He  states  his  opinion  as  follows  :  "  In  the  consideration  of  this 
case  two  questions  have  suggested  themselves  to  my  learned  brothers  and  my- 
self»  which  appeared  to  be  of  very  general  importance.  First,  how  far  this 
Court  is  justified,  in  a  case  referred  under  s.  263  of  the  Criminal  Procedure 
Code,  in  convicting  a  prisoner  contrary  to  the  express  and  unexplained  finding 
of  a  jury;  and,  secondly,  whether  this  Court  has  power  under  that  section  to  order 
a  new  trial.  With  regard  to  the  first  of  these  questions,  it  appears  to  me  that 
by  that  section  the  Legislature  intended  to  vest  in  the  High  Courts  a  very  large 
discretion;  and  that  it  would  be  improper  for  us,  if  not  impossible,  to  lay  down 
any  fixed  rule  by  which  that  discretion  should  be  controlled.  The  verdict  of  a 
jury,  who  are  the  legally  constituted  judges  of  facts,  and  have  the  advantage  of 
seeing  the  case  tried  and  of  hearing  the  witnesses  examined,  ought  always,  in 
my  opinion,  to  command  its  proper  weight ;  and  the  more  unanimous  their  ver- 
dict may  be,  and  the  less  likely  to  have  been  induced  or  influenced  by  prejudice 
or  error,  the  more  entitled  it  should  be  to  our  respect  and  consideration.  But 
there  may  be  many  occasions  where,  as  it  seems  to  me,  little  or  no  weight  should 
be  attached  to  their  verdict;  as,  for  instance,  where,  out  of  a  jury  of  five,  three  are 
of  one  way  of  thinking,  and  two  of  another,  and  the  presiding  Judge  agrees 
with  the  minority;  or  where  it  is  manifest,  from  the  conduct  of  the  jury  or  other- 
wise, that  their  minds  have  been  influenced  by  a  prejudice  which  has  prevented 
them  from  forming  a  correct  judgment.  In  the  exercise,  therefore,  of  my  own 
discretion  in  cases  coming  before  us  under  this  section,  I  should  not  go  so  far 
as  to  hold  with  Mr.  Justice  Macpherson  and  Mr.  Justice  Morris  in  Wuzir 
MunduVs  case^  '  that  the  verdict  of  a  jury  should  not  be  interfered  with  ex- 
cept where  there  is  a  gross  and  unmistakable  miscarriage  of  justice.'  Nor, 
on  the  other  hand,  should  I  consider  myself  justified  in  deciding  any  case  ac- 
cording to  my  own  views  of  the  evidence,  without  giving  to  the  verdict  of  the 
jury  its  proper  weight.  Each  case  in  my  view  of  the  section  should  depend 
on  its  own  circumstances."  We  agree  in  thinking  that  this  passage  states,  as 
closely  as  it  would  be  safe  to  do,  the  sort  of  weight  which  should  be  given  to 
the  verdict  of  a  jury  in  a  case  referred  under  s.  307 ;  and  would  but  add  to 
what  is  said  by  the  Chief  Justice  this  further  consideration  that,  having  regard 
to  the  terms  of  the  section,  the  opinion  of  the  Judge,  who  has  had,  as  well  as 
the  jury,  an  opportunity  of  observing  the  witnesses,  and  has  also  had  an  oppor- 
tunity of  watching  the  whole  course  of  the  trial,  must  have  due  weight  given  to 
it. 

In  Mukhun  Kumar  s  case  the  Court  set  aside  an  acquittal,  convicted  of 
murder,  and  sentenced  the  accused  to  be  hanged.  It  was  in  every  way  a  de- 
cision which  must  be  supposed  to  have  been  present  to  the  mind  of  the  Legis- 
lature when  the  new  Code  of  Criminal  Procedure  was  passed.  There  is  no 
indication,  however,  in  that  Code  of  any  intention  that  the  discretion  of  the 
Court  should  be  limited  in  the  manner  approved  of  in  some  of  the  older  cases, 
and  disapproved  of  in  Mukhun  Kumar's  case;  and  we  think  that  the  Legisla- 
ture must  have  intended  that  the  powers  conferred  by  s.  307  should  be  fuUy-^ 
as  they  must,  no  doubt,  be  cautiously — exercised.     We  have  referred  to  a  large 

»  25  W.  R.  Cr.  25. 
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number  of  unreported  cases  under  s.  263  of  the  Code  of  1872  subsequent  to        ^^7- 
1878,  and  under  s.  307  of  the  present  Code  of  1882,  the  latest  being  in  Feb-      q^^^^ 
ruary  of  this  year  before  Petheram,  C.J.,  and  Cunningham,  J.,  with  the  result     ^ 
that  the  Judges  have  not  expressed  themselves  so  as  to  limit  the  exercise  of       mpress 
the  discretion  of  the  Court  in  each  case  coming  before  it.  ^' 

We  have  given  in  this  case  full  weight  to  the  verdict,  and  to  the  opinion  '^wari  Saho, 
of  the  Judge  and  the  reasons  given  by  him  for  it ;  and  we  now  state  our  opi-  ^5  Cal.  269. 
nion.  Upon  the  cardinal  point  in  the  case,  namely,  the  sale  by  prisoner,  the 
Judge  and  two  jurors  hold  it  proved.  The  three  other  jurors  say  it  is  not 
proved.  We  think  the  latter  are  wrong.  We  have  considered  the  evidence  with 
care,  and  we  think  their  view  can  only  be  justified  by  attributing  an  excessive 
weight  to  those  unfavourable  comments  to  which,  to  a  certain  extent,  the  evi- 
dence for  the  prosecution  is  open.  Tita  Ram's  evidence,  no  doubt,  is  dis- 
credited. The  evidence  of  Monohur  and  of  Wuzir,  as  well  as  that  of  Tita  Ram, 
is  suspiciously  minute.  But  in  this  country  it  is  not  always  safe  wholly  to  dis- 
card evidence,  a  part  of  which  may  be  open  to  suspicion  It  may  be  that  the 
details  given  by  the  witnesses  for  the  prosecution  of  the  circumstances  of  the 
sale  are  suggested  to  them  by  one  who  remembers  the  transaction  better  than 
they  can  do.  But  it  is  not  unlikely,  if  the  sale  did  take  place,  that  they  should 
have  some  sort  of  recollection  of  it.  The  "  goolmal"  about  the  note  occurred 
not  very  long — about  three  or  four  months  after  the  alleged  sale — and  caused 
much  stir  in  Behar.  We  cannot  see  any  good  reason  for  wholly  rejecting  these 
witnesses,  though  we  should  not  rely  on  their  evidence  alone.  But  without  it, 
we  think,  the  case  against  the  prisoner  is  supported  by  strong  evidence.  The 
names  of  Damri  and  Sanichar  were  certainly  on  the  note  when  it  was  sent  by 
Lalla  to  Rajapore  in  the  district  of  Banda.  There  can  be  only  one  conjecture, 
and  it  would  be  only  a  conjecture,  suggested  as  a  reason  for  doubting  this  part 
of  the  case,  namely,  that  Lalla  himself  is  guilty.  But  this,  apart  from  anything 
else,  is  negatived  by  his  acts  at  the  time.  He  puts  the  note  in  circulation  in 
his  own  name,  through  his  servant  in  Rajapore.  He  records  the  number  of 
the  note  in  his  book.  We  have  examined  the  entry  H  closely;  we  have  heard 
it  criticised  in  argument.  We  see  no  reason  to  doubt  its  genuineness.  When 
the  note  is  found  to  be  forged,  Lalla  at  once  admits  that  he  sold  it.  He  says 
at  once  he  got  it  from  prisoner.  Either  Itwari's  name  is  fraudulently  inserted 
in  H  by  Lalla  to  support  this  story,  or  H  strongly  corroborates  him.  Now,  if 
Itwari's  name  was  so  inserted,  it  can  only  have  been  by  writing  the  whole  page 
over  again.  An  examination  of  the  page,  and  of  the  position  of  Itwari's  name 
in  it,  where  it  is  partly  in  one  line  and  partly  in  another,  and  where  the  entries 
all  fit  in  exactly,  shows  this.  What  time  was  there  for  Lalla  to  do  this?  Sup- 
posing he  had  time  and  opportunity  to  do  it,  why  should  he  do  it  ?  Why  not 
name  Damri  and  Sanichar  ?  If  Lalla's  story  is  false,  he  must,  unless  he  is  in 
league  with  the  police  so  as  to  have  had  an  opportunity  given  him  of  concoct- 
ing H,  have  heard  of  the  notes  being  forged  before  the  police  went  to  his  house, 
have  prepared  H  for  the  purpose  of  charging  Itwari,  have  had  his  stor)'  ready 
then,  and  have  then,  or  since,  secured  the  complicity  of  the  other  witnesses  in 
a  nefarious  conspiracy.  Why  should  he  ?  There  is  no  reason  suggested  for 
his  naming  Itwari  untruly.  Assuming  it  to  be  a  matter  of  absolute  indifference 
to  him,  whether  or  not  he  commits  forgery,  perjury,  and  subornation  of  perjury, 
why  should  he  take  all  this  trouble  ?  Again,  the  note,  after  having  passed 
through  several  hands,  was  stopped  by  the  Bank  at  Lucknow.  It  is  not  sug- 
gested that  Lalla  had  any  dealings  or  communication  with  Lucknow,  and  there- 
fore it  is  very  unlikely  that  he  heard  more  of  this  note  after  he  despatched  it 
until  it  was  put  into  the  hands  of  the  police. 
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1887.  In  expressing  dissent  from  a  conclusion  upon  facts  come  to  by  other  minds, 

— — we  are  indisposed,  when  we  can  avoid  it,  to  use  epithets  as  a  mode  of  signify- 

QuEBN-      jj^g,  ^^^  dissent     We  should  not  say  that  the  three  jurors  are  either  perverse,  or 
Empress     manifestly  wrong,  or  unreasonable.     But  we  do  say,  that  we  think  the  evidence 
'^'  so  much  preponderates  against  their  opinion,  that  we  disagree  with  their  ver- 

Itwari  Saho,  (jict.  We  think  it  proved  that  Itwari  sold  the  notes.  We  also  agree  with  the 
IS  Cal.  269.  two  jurors  who  found  that  he  had  absconded.  The  evidence,  we  think,  prov« 
this.  We  cannot  account  for  the. negative  finding  on  this  point  of  the  other 
three  save  on  the  supposition  that  they  supposed  that  to  establish  this  it  was 
necessary  that  proof  should  be  given  that  he  had  been  actually  seen  in  the  act 
of  absconding,  which  is  not  the  case.  His  absconding,  under  the  circumstances, 
is  itself  strong  evidence  of  guilty  knowledge.  But  W  is  conclusive.  It  is  im- 
material whether  he  wrote  it  or  not.  It  seems  probable  that  he  did,  though 
we  should  not  find  against  the  opinion  of  the  jurors  on  this  point.  But  he 
sells  a  note  purporting  by  an  endorsement  on  it  to  have  been  sold  to  his  firm, 
and  it  is  proved  that  it  was  not  sold  to  his  firm  by  the  persons  named  in  the 
endorsement.  The  conclusion  is  irresistible ;  upon  the  evidence,  we  find  that 
he  sold  the  note  knowing  or  having  reason  to  believe  it  to  be  forged.  We  con- 
vict him,  therefore,  under  ss.  467  and  471,  Indian  Penal  Code.  As  to  the  sen- 
tence, the  offence  is  a  very  serious  one,  and  is  calculated  to  do  almost  incal- 
culable injury  to  the  public.  For  the  protection  of  the  mass  of  the  trading 
community,  whose  whole  business  would  become  disorganised  by  such  a  crime 
as  this  unless  severely  repressed,  we  think  it  necessary  to  impose  a  very  severe 
sentence,  and  we  sentence  Itwari  to  rigorous  imprisonment  for  seven  years. 

K.  M.  C. 

Verdict  set  aside,  and  accused  convicted. 


CRIMINAL  MOTION. 

Before  Mr,  Justice  Wilson  and  Mr.  Justice  Tottenham, 

"887.  In  the  matter  of  the  Petition  of  PANATULLA. 

Dec.  21.  PANATULLA  v.  QUEEN-EM  PRESS. 1 


isCal.aSf.     Penal  Code,  s.  777 — Furnishing  false  information  for  the  purpose  of  preventing 

the  commission  of  an  offence ^  Meaning  of 

The  information  which,  under  the  second  branch  of  s.  1 77  of  the  Penal  Code,  a  per- 
son is  legally  bound  to  give  "  for  the  purpose  of  preventing  the  commission  of  the  offence" 
relates,  not  to  the  commission  of  offences  generally,  but  to  the  commission  of  some  parti- 
cular offence. 

Panatulla,  a  constable,  was  employed  to  make  his  rounds  by  night  and 
call  at  the  house  of  the  notorious  bad  characters  on  his  beat,  who  were  under 
police  supervision,  and  to  ascertain  whether  they  were  indoors  or  not.  On  one 
occasion,  having  made  his  rounds,  he  falsely  stated  to  his  superior  ofl&cer  as 
to  some  of  these  people  that  they  had  been  inside  their  houses  when,  as  a  matr 
ter  of  fact,  they  had  not.  Upon  these  facts  the  Deputy  Magistrate  was  of  opinion 
that  "  the  information  which  the  accused  was  required  to  give,  and  which  he 
ialsely  furnished,  was  information  required  for  the  purpose  of  preventing  the 
commission  of  an  offence,  and  therefore  the  offence  made  out  fell  under  the 

*  Criminal  Motion,  No.  356  of  1887,  against  the  order  passed  by  C.  A.  Kelly,  Sessions 
Judge  of  Dinagepore,  dated  4th  of  October  1887,  affirming  the  order  passed  by  H.  Thomp- 
son, Deputy  Magistrate  of  Dinagepore,  dated  the  9th  September  18)87. 
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second  part  of  s.  177  of  (he  PenaT  Code/'     He  accordingly  sentenced  the 
accused  to  be  rigorously  imprisoned  for  six  months. 

Oh  appeal  the  Sessions  Judge  declined  to  interfere.  An  application  was 
Ihcrefore  made  to  the  High  Court  on  behalf  of  the  accused,  and  a  rule  obtained. 

Baboo  Josoda  Nundan  Pramanick  for  the  petitioner. 

The  judgment  of  the  Court  (Wilson  and  Tottenham,  J  J.)  was  as  follows : 

Wilson,  J. — The  accused  in  this  case  was  charged  and  convicted  under 
s.  1  'j'j  of  the  Penal  Code.  This  section  contains  two  branches.  The  first  branch 
of  It  runs  thus :  "  Whoever,  being  legally  bound  to  furnish  information  on  any 
subject  to  any  public  servant,  as  such,  furnishes,  as  true,  information  on  the 
subject  which  he  knows  or  has  reason  to  believe  to  be  false,  shall  be  punished 
with  simple  Imprisonment  for  a  term  which  may  extend  to  six  months,  or  with 
fine  which  may  extend  to  one  thousand  rupees,  or  with  both."  This  deals 
with  the  simple  case  of  a  person  who,  being  bound  to  furnish  true  information 
to  a  public  servant,  furnishes  false  information  to  him,  and,  under  this  part  of 
the  section,  the  maximum  punishment  is  six  months'  simple  imprisonment 
with  or  without  fine. 

The  second  branch  of  the  section  is  expressed  thus  :  "  Or  if  the  informa- 
tion which  he  is  legally  bound  to  give  respects  the  commission  of  an  offence, 
or  is  required  for  the  purpose  of  preventing  the  commission  of  an  offence,  or 
in  order  to  the  apprehension  of  an  offender,  with  imprisonment  of  either  de- 
scription for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both." 

The  facts  found  against  the  accused  were  these :  He  was  a  constable, 
and  was  employed  on  what  is  described  as  round  duties — that  is  to  say,  it  was 
his  duty  to  make  his  rounds  by  night,  and  to  call  at  the  houses  of  the  notori- 
ous bad  characters  on  his  beat  who  were  under  police  supervision,  and  to  as- 
certain whether  they  were  indoors  or  not.  And  on  one  occasion,  having  made 
his  rounds,  he  falsely  stated  as  to  some  of  these  people  that  they  had  been  inside 
nheir  houses,  when,  as  a  matter  of  fact,  they  had  not.  Now,  that  was  infor- 
mation which  he  was  bound  to  furnish  to  a  public  servant,  that  is  to  say,  to 
bis  superiors,  and  it  is  found  that  he  wilfully  made  a  false  statement ;  therefore 
his  offence  comes  under  the  first  part  of  the  section.  But  he  has  been  convict- 
ed under  the  second  part  of  it  on  the  ground  that  the  information  was  required 
for  the  purpose  of  preventing  the  commission  of  an  offence.  I  think  that  must 
mean  not  for  the  purpose  of  preventing  the  commission  of  offences  generally, 
or  rendering  the  commission  of  them  more  difficult,  but  for  the  purpose  of  pre* 
venting  the  commission  of  some  particular  offence.  That  being  so,  the  case 
does  not  come  within  the  second  part  of  that  section.  It  follows,  tlierefore,  that 
the  sentence  which  was  passed  was  one  which  ought  not  to  have  been  passed . 
The  prisoner  was  sentenced  to  six  months'  rigorous  imprisonment,  whereas  the 
maximum  punishment  to  which  he  could  have  been  sentenced  was  six  months' 
simple  imprisonment.  It  appears  that  he  has  already  undergone  three  months' 
rigorous  imprisonment,  which  he  ought  not  to  have  been  subjected  to,  and  there- 
fore the  justice  of  the  case  requires  that  the  three  months'  rigorous  imprison- 
ment jwhich  he  has  undergone  should  be  taken  as  equivalent  to  the  term  of 
simple  imprisonment  to  which  alone  he  could  have  been  legally  sentenced. 
He  will,  therefore,  now  be  released  from  imprisonment,  the  sentence  of  six 
months'  rigorous  imprisonment,  which  was  passed  upon  him,  being  reduced  to 
to  one  of  simple  imprisonment  from  the  date  of  the  conviction  to  the  present 
date. 

K.  M.  C. 

JSenience  reduced, 

I.  L.  R.,  Cal.  103. 
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CRIMINAL  REFERENCE. 
before  Mr,  Justice  Norn's  and  Mr,  Justice  Ghose. 
1888.        BHAGIRAM  DOME  (Complainant)  v,  ABAR  DOME  and  another  (Ac- 

Jan,  24,  CUSEd).! 

^^    gg     Fishery — Infringement  of  exclusive  right  0^ fishery  in  public  river — Theft — Cr/- 
15  '^««  3    •  minal  misappropriation — Mischi^— Criminal  trespass — Unlawful  assembly 

— Penal  Code,  ss,  143,  378,  403,  426,  and  447, 

Fish  in  a  public  river  cannot  be  said  to  be  property  in  the  possession  of  the  person 
who  njay  have  the  fishery  right,  and  the  infringement  of  that  right  is  not  theft  under  s. 
378  of  the  Indiaa  Penal  Code. 

The  accused  were  charged  with  unlawfully  taking  fish  along  with  some  eleven  otb^^ 
in  a  public  river,  the  right  of  fishing  in  which  had  been  let  out  by  the  Government  to  the 
complainant,  and  the  lower  Court,  amongst  other  offences,  convicted  them  of  theft,  cri- 
minal misappropriation,  mischief,  criminal  trespass,  and  unlawful  assembly. 

Held  that  the  conviction  was  wrong,  and  that  no  offence  had  been  committed. 

This  was  a  reference  under  s.  438  of  the  Code  of  Criminal  Procedure 
by  the  Deputy  Commissioner  of  Sibsagar,  who  considered  that  the  accused  had 
been  wrongly  convicted  by  the  Assistant  Commissioner  of  offences  under  ss. 
I43,  447,  379,  426,  and  506  of  the  Indian  Penal  Code  for  unlawfulh'  taking 
fish  from  a  public  river,  the  right  to  the  fishery  of  which  had  been  leased  by 
Government  to  the  complainant. 

Each  of  the  accused  were  fined  Rs.  10,  or  in  default  sentenced  10  two 
months'  rigorous  imprisonment;  and,  in  referring  the  case,  the  Deputy  Com- 
missioner stated  that  he  considered  the  conviction  was  based  on  an  erroneous 
view  of  the  law,  and  that  it  should  be  set  aside. 

The  facts  of  the  case  and  the  reasons  given  by  the  Assistant  Commission- 
er for  arriving  at  the  conclusions  he  did  are  sufficiently  stated  in  his  judgment, 
which  was  as  follows  : — 

"The  question  of  fact  in  this  case  is  extremely  simple.  Accused  and 
eleven  others,  thirteen  in  all,  are  said  to  have  caught  fish  in  complainant's  jnl- 
kar  in  the  Bhagdai  (Desoi)  river.  Accused,  in  admitting  the  fact  of  fishing,  state 
that  they  were  fishing  in  the  Romari  Pathar,  two  or  three  miles  off,  and  not  in 
the  bed  of  the  river.  Complainant  does  not  claim  the  julkar  of  the  Romari 
Pathar.  Complainant  would  have  no  motive  to  complain  against  persons  who 
fished  in  the  Pathar,  and  the  evidence  leaves  no  room  to  doubt  the  truth  of  the 
complaint. 

I  find  that  accused  and  eleven  others  were  fishing  together  without  com- 
plainant's consent  in  the  bed  of  the  Bhagdai  or  Desoi  river,  Block  I  (from  Naga 
Hills  to  Malo  Pathar),  the  exclusive  fishery  right  of  which  has  been  settled  with 
complainant  by  Government  for  1 887-88 ;  that  each  of  the  accused  and  the  others 
of  the  thirteen  men  are  proved  to  have  actually  caught  fish  and  moved  them 
from  their  nets  into  their  boats,  though  there  is  no  evidence  that  the  fish  so 
caught  were  actually  removed,  from  the  river ;  that  on  complainant  objecting 
and  attempting  to  stop  their  fishing  he  was  threatened  by  accused. 

As  to  the  question  of  law,  it  is  urged  that,  on  the  finding,  no  offence  has 
been  committed.  The  pleaders  urge  {a)  that  the  fish  are  not  complainant  s 
property  within  the  meaning  of  the  Penal  Code ;  {b)  that  they  were  not  in  com- 

*  Criminal  Reference,  No.  279  of  1887,  made  by  J.  Knox-Wight,  Esq.,  Deputy  Com- 
missioner of  Sibsagar,  Assam,  dated  the  5th  of  October  1887,  against  the  order  passed  by 
P,  C.  Melitus,  Esq.,  Assistant  Commissioner  of  Jorehat,  dated  the  12th  of  September  1887. 
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plainant's  possession  within  the  meaning  of  s.  378  of  the  Penal  Code;  (c)  that        1888. 
.trespass  on  a  fishery  in  a  public  river  is  not  criminal  trespass  within  the  mean- 
ing of  s.  441.     They  quote  the  following  ruMngs  : 

(A)  The  Queen  v.  Revu  Pothadti^  following  a  previous  ruling. — In  these 
rulings  it  was  held  that  fish  in  a  creek  or  in  an  open  irrigation  tank  are  not  *°   a     -.  n^ 
such  "  possession  "  as  is  contemplated  in  s.  378  of  the  Penal  Code  ;  conse-     ^^       J*^' 
quently  the  taking  of  such  fish  does  not  constitute  theft  under  s.  379.  '^  ^^'  ^ 

(B)  Empress  v.  Charu  Nayiah.^  Held  that  the  unlawful  infringement  of 
a  right  of  exclusive  fishery  in  a  part  of  a  public  river  is  not  an  offence  which 
can  be  brought  within  the  definition  of  criminal  trespass,  though  under  this 
ruling  unlawful  fishing  in  a  tank  or  private  river  apparently  would  amount  to 
criminal  trespass. 

(C)  The  Meherpore  case,  i88j?  This  case  refers  to  the  Chucka  Khola 
Bheel,  a  large  natural  bheel  which  draws  its  fish  supply  from  the  Jellinghee  and 
Bhysakh  rivers  through  khals  and  natural  hollows.  It  was  ruled — (a)  that  the 
fish  in  this  bheel  being /era  na/urce  are  not  "  property ;"  (b)  that  they  were  not 

1  I.  L,  R.,  5  Mad.  390. 

«  I.  L.  R,  2  Cal.  354. 

'  Before  Sir  W.  Comer  P ether  am ,  Knight,  Chief  Justice,  and  Mr,  Justice  Ghose.  i887- 

In  the  matter  of  the  Petition  of  MADHAB  HARI  and  others.* 


Baboo  Doorga  Das  Dutt  for  petitioners. 

Mr.  Kilby  for  the  Crown. 

The  facts  of  this  case  appear  sufficiently  from  the  judgment  of  the  High  Court,  which 
was  delivered  by 

Petheram,  C.J.  (and  of  which  the  material  portion  was  as  follows). — In  this  case 
some  sixty-eight  persons  have  been  convicted  of  stealing  under  these  circumstances.  It 
appears  that  in  the  neighbourhood  where  this  transaction  took  place  there  is  a  large  bheel. 
The  land  surrounding  this  bheel  belongs  to  one  person,  and  he  has  let  the  right  of  fish- 
ing  in  it  to  the  complainant  in  this  case  for  the  sum  of  Rs.  500  a  year.  There  is  nothing 
to  show  that  this  bheel  is  anything  in  the  nature  of  a  tank  in  which  fish  are  caught  and 
stored  in  any  sense,  but  it  is  a  natural  reservoir  of  water  which  has  come  there  without 
human  agency,  and  in  which  fish  would  naturally  be. 

That  being  the  state  of  things,  it  appears  that,  on*a  particular  day  in  the  year,  it  is 
the  practice  of  the  inhabitants  of  the  neighbouring  towns  and  villages  to  go  to  this  bheel 
and  catch  what  fish  they  can,  and  for  doing  that  these  sixty-eight  persons  have  been  con- 
victed of  stealing  fish  and  punished  in  an  extraordinary  manner.  A  large  number  of  them 
were  whipped  there  and  then,  or  at  any  rate  a  few  hours  after,  and  a  large  number  of  them 
have  been  sentenced  to  two  months'  rigorous  imprisonment. 

Under  these  circumstances  no  crime  has,  in  our  opinion,  been  committed.  It  is  per- 
fectly clear  that  the  offence  of  theft  could  not  have  been  committed,  because  the  6sh  said 
to  have  been  stolen  were  not  the  subject  of  any  one's  property  ;  they  were  wild  fish  in  a 
natural  lake,  and  until  they  were  reduced  to  possession  by  being  caught  no  property  could 
be  acquired  in  them  by  any  one,  so  that  there  could  be  *an  offence  of  theft  committed  by 
another  person  ;  and  it  seems  to  us  therefore  that  these  persons  did  not  commit  any  theft, 
and  that,  so  far  as  the  offence  of  which  they  have  been  convicted  is  concerned,  it  is  quite 
clear  that  on  that  ground  alone  the  conviction  cannot  be  sustained. 

In  addition  to  that,  as  Mr.  Justice  Ghose  reminds  me,  it  is  clear  that  there  was  no 
dishonest  intention  to  take  the  fish,  because,  whether  such  a  custom  could  be  legally  es- 
tablished or  not,  on  the  Magistrate's  own  view  of  the  case,  these  people  went  there  rely- 
ing on  their  supposed  right  to  go  there  and  catch  fish.  For  both  reasons,  therefore,  we 
are  of  opinion  that  the  of^nce  of  theft  was  not  committed  by  these  men. 


♦  Criminal  Motion,  No.  133  of  1887,  against  the  order  passed  by  Hevtling  Lusan, 
Assistant  Magistrate  of  Meherpore,  dated  the  15th  of  April  1887. 
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1888,        \xs  the  "  possession  "  (as  required  by  s.  37S  of  ihe  Penal  Code)  of  the  holders 

-r-r — '. of  ihe  julkar.    This  ruling  is  counteracted  by  the  ruling  in  the  Meherpore  case, « 

Bhagiram     j  886,1  referring  to  the  same  bheel,  in  which  the  Court  held  {a)  that  the  fish 
^^^       were  ''  property ;"  [h)  that  they  were  in  "  possession  > "  (c)  that  the  offence  of 
«•  .       theft  would  have  been  committed  if  they  had  actually  been  moved. 

Aba^  DoJift,  ^—^ 

15  Cal.  3$8.  Then  Mr.  Kilby  argues  that,  though  the  offence  of  theft  may  not  have  been  commit- 

*'  ted,  the  offence  of  criminal  trespass  has,  because  he  says  that  if  these  people  had  gone  to 
the  land  of  some  one  who  had  ordered  them  not  to  go  there,  they  would  have  iseen  ^ihy 
of  criminal  trespass. 

•  I'he  first  remark  that  I  have  to  make  with  reference  to  this  argument  of  Mr.  Kitt>y 

is  that  it  is  not  clear  that  they  were  directed  not  to  go  on  the  land  by  any  one  entitled  to 
prevent  them  from  going  there,  for  the  person  who  directed  them  no  to  eo  on  the  land 
was  not  the  zemindar  nor  the  person  who  had  a  right  to  forbid  them,  but  the  person  who 
had  taken  a  lease  to  catch  the  6sh.  But  for  the  purpose  of  what  1  am  going  to  say  I  will 
assulne  that  these  people  were  rightly  forbidden  to  go  on  the  land,  but  a  trespass  under 
'  Mch  circumstances  is  not  a  criminal  offence  for  which  the  persons  committing  it  could  be 
criminally  prosecuted  and  a  criminal  punishment  imposed.  Unless  they  went  on  the  land 
for  some  of  thie  purposes  mentioned  in  s.  441  of  the  Indian  Penal  Code  their  gx>ittf|^ 
there  would  not  amount  to  criminal  trespass,  and  the  purposes  mentioned  in  that  section 
are  **  to  intimidate,  insult,  or  annoy  any  person  in  possession  of  the  property.  **  As  I  said 
just  now,  what  these  people  went  there  for  was  to  fish  in  this  natural  lake ;  they  did  not  go 
there  to  intimidate  any  one,  certainly  not  to  intimidate  the  person  who  was  in  possession, 
the  zemindar,  because  he  had  no  interest  in  it,  and  takes  no  interest  in  these  proceedings 
now,  but  they  went  to  catch  fish,  and  their  intention  must  be  limited  to  that,  and  therefore, 
in  our  opinion,  the  offence  of  criminal  trespass  was  not  committed,  and  thus  it  remains 
^  that  the  only  offence  of  which  they  have  been  guilty  is  an  offence  against  the  civil  law  by 
walking  on  a  man's  land  when  he  has  forbidden  them  to  do  so.  That  is  not  a  criminal 
offence  by  the  English  law,  nor,  so  far  as  I  know,  is  it  a  criminal  offence  in  this  country, 
and  therefore,  there  being  no  criminal  offence  whatever,  the  conviction  must  be  set  asicle. 

Cmiviciion  quashed. 


1886.  '  Before  Mr,  Justice  Mitter  and  Mr.  Justice  Grant. 

7^y9^       MODHOO   MUNDLE  and    others   (Petitioners)  v.  UMESH  PARN!  (Opposite 
"■""^■~~'  Party).* 

In  this  case  the  accused  were  charged  under  ss.  143  and  379  with  being  concerned  to- 
gether and  with  others  in  stealing  fish  from  the  complainant,  one  Umesh  Parni.  The  of- 
fence was  alleged  to  have  been  committed  on  the  ist  fiysack  and  on  a  large  bheel  called 
the  Chucka  Khola  Bheel,  of  which  the  complainant  was  the  ijardar.  It  was  alleged  that 
it  was  a  custom  in  that  part  of  the  country  for  the  villagers  to  assemble  together  and  fish 
in  differcmt  bheels  on  the  ist  Bysack  without  the  owner's  consent,  and  on  this  occasion 
the  complainant  a  few  days  before  the  ist  Bysack  put  in  a  petition  before  the  Assistant 
Magistrate  asking  for  protection  of  his  bheel,  and  stating  that  he  expected  a  great  number 
o^  persons  would  collect  there  and  steal  his  fish  on  the  day  in  question.  la  answer  to 
that  petition  the  Assistant  Magistrate  deputed  a  police-constable  to  watch  the  bheel. 

On  the  day  in  question  a  number  of  persons  did  collect  at  the  bheel  to  fish,  and  in 
consequence  thereof  the  present  case  was  instituted. 

The  Assistant  Magistrate  in  his  judgment  stated  that  there  had  been  a  number  of 
similar  cases,  in  some  of  which  the  defence  had  been  set  up  that  it  was  the  custom  for  the 
villagers  to  fish  in  the  various  bheels  on  the  ist  Bysack,  but  he  found  that,  thoueh  such 
had  been  the  case,  it  had  not  been  done  with  the  consent  of  the  zemindars,  and  m  sopie 
instances  compensation  had  afterwards  been  paid  to  the  owners  of  the  bheels,  and  there 
could,  therefore,  be  no  doubt  that  private  rights  had  been  invaded.  In  the  present  cases 
.  the  Assistant  Magistrate  found  that  there  was  no  question  as  to  a  number  of  persons  hav- 
ing assembled  and  fished,  and  that  the  accused  did  not  claim  any  right  so  to  fish ;  but  on 


*  Criminal  Revision,  No.  263  of  1886,  against  the  order  pai^sed  by  H^vling  Luson, 
Esq.,  Assistant  Magistrate  of  Meherpore,  dated  the  and  June  iSfUdi, . 
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Some  other  rulings  are  cited  as  to  fisheries  in  the  sea  or  in  tidal  rivers 
which  do  not  bear  upon  the  case.  The  Bhagdai  or  Desoi  is  a  river  navigable 
for  small  boats  i6t  a  part  of  the  year. 

The  sum  total  of  these  rulings  is :   {a)  [except  the  Meherpore  case  (1887)] 


BHAGlttAM 

Dome 

it  appears  to  be  admitted  that  fish  in  a  river  or  in  an  open  tank  or  bheel  are  ^^^^  j^^^ 

the  property  of  the  holder  of  the  fishery ;  ib)  but  they  are  not  in  such  "  posses-  ^ ^^        ' 

sion  "  that  their  taking  constitutes  theft  (s.  379)  ;  (r)  that  trespass  on  a  fishery  ^      *  -*    *- 
in  a  public  river  is  not  criminal  trespass,  the  river  not  being  in  the  exclusive 
possession  of  the  fishery-holder,  and  the  public  having  the  right  of  entry  on  it. 

These  rulings,  are  rulings  of  Divisional  Benches.  So  far  as  I  know,  the 
matter  has  never  been  fully  argued„or  referred  to  a  Full  Bench. 

It  is  contended  for  the  prosecution  that  the  facts  constitute  offences  under 
the  following  sections  of  the  Penal  Code  : — 

S,  379  of  the  Penal  Code— Theft, --li  is  said  that  all  the  essentials  of  theft 
•xist.    I  examine  each  essential  in  detail : — 

icL)  "  Moving  in  order  to  take!' — This  appears  on  the  finding :  each  ac- 
cused moved  a  fish  from  their  net  to  their  boat.  From  the  newspaper  reports 
of  the  Meherpore  case  of  1886  it  appears  that  the  High  Court  held  that  the 
offence  of  theft  would  only  be  completed  if  the  fish  were  actually  removed  from 
the  bheel,  but  probably  the  newspaper  reporter  was  mistaken.  Under  s.  378  of 
the  Penal  Code  the  offence  of  theft  is  completed  when  the  property  is  moved. 

(3)  "  Dishonestly^ — Accused  had  no  title  to  this  fish ;  they  knew  the 
fishery  to  be  leased  to  comp}5:tnant.  These  were  wrongful  gain  to  themselves, 
loss  to  the  lessee,  and  loss  to  Government  from  tendency  to  diminish  revenue. 

(c)  ^^ Moveable  property!' — It  seems  admitted  in  the  rulings  above  men- 
tioned (except,  so  far  as  I  can  judge  from  newspapers,  in  the  Meherpore  case) 
that  fish  in  a  fishery  is  thf*  property  of  the  fishery- holder.    The  fishery-holder 


the  contrary,  that  one  of  them  pleaded  guilty,  and  that  the  others  merely  pleaded  alibis. 
As  regards  the  latter  be  disbelieved  the  evidence  adduced  on  their  behsilf,  and,  without 
considering  the  legal  questi3n  subsequently  raised  In  the  High  Court,  convicted  all  the 
accused,  and  sentenced  them,  some  to  fines,  others  to  imprisonment,  and  the  remainder 
to  a  whipping,  and  awarded  Rs.  15  to  the  complainant  as  compensation  under  s.  545  of 
the  Criminal  Procedure  Cede. 

Against  these  sentences  the  accused  applied  to  the  High  Court  to  set  aside  the  con- 
victions  under  its  revisional  power  on  the  ground  that  no  olFence  had  been  committed. 
That  application  was  granted,  and  the  record  sent  for.  Upon  the  case  coming  on  to  be 
heard,  Baboo  Doorga  Doss  Dutt  appeared  for  the  petitioners,  and  Baboo  Sharoda  Prosunno 
Rey  for  the  opposite  party,  who  was  the  complainant  before  the  Assistant  Magistrate. 

The  judgment  of  the  High  Court  (Mitter  and  Grant,  JJ.)  was  as  follows  : — 

We  think  that  there  is  00  evidence  in  support  of  the  conviction  in  this  case  under 
either  of  the  sections  under  which  the  petitioners  have  been  convicted,  «»>.,  ss.  143  and 
379.  There  is  no  evidence  to  establish  that  the  petitioners  acted  in  concert  so  as  to  have 
one  object.  No  doubt,  the  act  complained  of  was  that  they  were  fishing,  but  there  is  nothing 
on  the  record  from  which  it  could  be  inferred  that  they  \i^te,  acting  in  concert  with  that 
one  common  object.  Unless  that  is  proved,  the  conviction  cinder  s.  143  of  the  Indian 
Penal  Code  would  be  illegal.  On  the  other  hand,  the  circumstances  of  the  case  would 
tend  to  show  that  they  were  acting  quite  independently.  Similarly,  under  s.  379  there  is 
no  evidence  to  show  the  removal  of  any  fish  by  the  petitioners  from  the  bheel. 

We  therefore  set  aside  the  convictions  under  both  these  actions,  and  direct  that  the 
fines,  if  realized,  be  refunded,  and  if  any  one  of  these  petitioners  be  still  in  jail  under  these 
seateacts  we  direct  their  immediate  release.  The  order  regarding  compensation  will  also 
be  set  aside,  and  such  compensation-money>  if  paid,  must  be  refunded. 

Conviction  quashed. 
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Bhagiram 

DOITE 


1888.        can  recover  in  the  Civil  Court  the  value  of  the  fish  taken  without  his  consent. 
By  the  customary  law  of  the  country  property  in  river  fisheries  (other  than  Udal 
rivers)  vests  in  Government,  and  can  be  leased  by  Government  to  private  per- 
sons, and,  if  so,  the  fish  in  the  fishery  are  the  properly  of  the  lessee.     Theft  of 
*"  fish  from  a  fishery  in  England  would  not  be  a  larceny  at  com  mom  law,  but 

Abar  Domb^  neither  would  theft  of  trees,  crops,  fruit,  &c.,  be  larceny,  though  it  is  undoubtedly 
isCal.  388.  theft  under  the  Penal  Code.  The  Penal  Code  is  based  on  English  criminal 
law ;  but  the  laws  relating  to  real  property  in  this  country  follow  the  old  land 
laws  of  the  country,  which  recognize  fish  in  a  fishery  to  be  the  property  of  the 
owner  of  the  fishery.  Hence  they^r^  naturm  theory  does  not  apply  to  fish  in 
this  country,  though  it  does  apply  to  wild  birds  and  animals.  Fishings  of  large' 
and  small  rivers,  bheels,  &c.,  have  been  settled  on  this  understanding  from 
1793  downwards. 

[d)  "  Out  0/  possession" — It  is  urged  {a)  that  the  fish  in  the  fishery  was  in 
'    the  possession  of  complainant,  the  lessee  in  possession  of  the  fishery.    This  is 

negatived  by  the  two  Madras  rulings  and  the  Meherpore  ruling  of  1887,  in 
which  it  was  held  that  this  kind  of  constructive  possession  is  not  f>ossession 
within  the  meaning  of  s.  378  of  the  Penal  Code ;  {b)  that  complainant  might, 
at  any  time  he  thought  proper,  have  confined  the  fish  within  a  limited  sheet  of 
water.  It  is  the  custom,  as  the  fioods  subside,  to  put  bamboo  fencing  across 
the  bed  of  the  river  and  other  outlets  so  as  to  shut  in  the  fish.  When  this  is 
done,  the  fish  are  in  possession  ;  but  the  question  is  whether  complainant,  hav- 
ing the  right  and  the  power  to  put  up  the  fencing  whenever  he  thinks  proper, 
is  not  to  be  considered  in  possession  of  the  fish,  whether  he  actually  fences 
them  in  or  not.  I  doubt  if  this  has  ever  been  brought  before  the  High  Court. 
It  is  the  general  custom  with  small  rivers  and  bheels.  I  am  inclined  to  think 
that  complainant,  having  the  power  to  shut  in  the  fish  whenever  he  pleased  in 
as  small  a  space  as  he  pleased,  must  be  held  to  be  in  possession  of  the  fish, 
whether  he  actually  shuts  them  in  or  not.  In  the  present  case  the  fencing  had 
not  been  put  up  on  the  date  of  occurrence,  as  it  does  not  pay  to  put  it  up  till 
towards  the  end  of  the  rains. 

[e)  "  Without  consent" — Consent  was  wanting  on  the  finding.  Moreover, 
complainant  objected  at  the  time  with  the  result  of  being  threatened. 

*S".  403  0/  the  Penal  Code, — The  only  point  that  may  be  considered  want- 
ing to  constitute  theft  is  the  possession.  The  fish  being  complainant's  proper- 
ty, even  assuming  they  are  not  in  his  possession,  an  offence  under  s.  403  of  the 
Penal  Code  has  been  committed.  Accused  dishonestly  misappropriated  the 
fish,  knowing  their  action  to  be  an  infringement  of  the  property  rights  of  the 
holder  of  the  fishery.  If  evidence  of  actual  removal  is  wanting,  the  facts  on 
the  finding  show  an  attempt ;  ss.  403  to  5 1 1  of  the  Penal  Code.  At  any  rate, 
they  entered  upon  the  fishery  with  the  intention  of  criminally  misappropriating 
the  fish.  The  applicability  of  s.  403  of  the  Penal  Code  has  apparently  never 
been  considered  by  the  High  Court. 

8,426  of  the  Penal  Code, — Accused  committed  mischief  by  removing  the 
fish  supply  of  the  fishery  and  thus  diminishing  the  value  of  the  fishery.  The 
mere  fact  of  accused  taking  a  fish  each  would  not  affect  the  fishery  much ;  but 
if  every  one  acted  on  the  same  principle,  the  fishery  would  be  injuriously  af- 
fected, and  its  value  materially  diminished.  It  may  be  a  matter  of  doubt  whe- 
ther a  fishery  is  "property"  under  s.  425  of  the  Penal  Code.  In  Empress  v* 
Charu  Nqyiah^  it  is  laid  down  that  the  fishery  of  a  public  river  is  property 

»  I.  L.  R.,  2  Cal.  354. 
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within  the  meaning  of  s.  411  (but  that  the  river  being  a  public  one  was  not  in      •  i888; 

any  one's  exclusive  possession,  and  a  man's  entry  on  a  public  river  to  infringe * 

a  fishery  right  is  not  criminal  trespass,  because  he  does  not  enter  upon  property    ^"agiram 
in  the  possession  of  another).   If  a  fishery  is  properly  under  s.  441,  I  presume        Dome 
It  is  also  property  under  s.  425.  ^» 

S.  447  of  the  Penal  Code,—^\i^  question  is  whether  in  the  face  of  the  ^^^^  f^*"^' 
above  ruling  a  finding  of  criminal  trespass  can  hold.  In  an  exactly  similar  *sCal.  388. 
case — Proceedings,  tsth  February  i8yo^ — it  was  held  that  the  offence  of  cri- 
minal trespass  had  been  committed.  *'  Where  in  a  ryotwari  district  the  accused 
cultivated  waste  land  which  they  had  been  ordered  by  the  Collector  not  to 
cultivate,  it  was  held  that  they  were  properly  convicted  of  criminal  trespass 
when  they  entered  on  it  to  commit  an  offence  under  s.  188."  Waste  land  in  a 
ryotwari  tract  is  in  no  one's  exclusive  possession.  It  is  in  the  possession  of 
Government  just  as  a  river  is  in  the  possession  of  Government.  The  public 
have  the  right  of  entry  on,  and  right  of  way  over,  waste  land  as  long  as  it  con- 
tinues waste  land,  just  as  they  have  the  right  of  entry  on  a  river  for  travelling 
or  recreation,  or  bathing  or  drawing  water.  If  it  is  criminal  trespass  to  enter 
upon  waste  land  to  commit  an  offence,  it  seems  to  be  equally  criminal  trespass 
to  enter  on  a  river  to  commit  an  offence.  In  the  present  case  the  entry  is 
criminal  trespass,  as  it  was  made  with  intent  to  (a)  commit  mischief,  s.  426; 
(J))  criminal  misappropriation,  s.  403  ;  {c)  theft,  s.  379. 

•S".  t42  of  l^^  Penal  Code. — There  is  no  evidence  that  accused  and  others 
had  actually  conspired  to  fish  there,  but  when  a  number  of  persons  do  the  same 
"wrongful  ad  in  the  same  time,  place,  and  manner,  a  common  intent  must  be 
presumed.  In  this  case  twelve  persons  were  fishing  near  each  other  at  the  same 
time  near  complainant's  julkar,  to  which  they  had  no  right,  without  his  consent, 
and  on  being  told  to  stop  refused  to  do  so;  some  of  them  threatened  complainant. 
It  is  a  fair  and  reasonable  presumption  that  they  had  a  common  intent,  at  lease 
after  they  were  told  by  complainant  to  stop.  The  presumption  is  strengthened 
by  the  faft  that  Domes  generally  fish  in  numbers  and  not  singly.  Their  common 
intent  was  to  commit  (a)  criminal  trespass,  s.  447  of  the  Penal  Code ;  {b)  mis- 
chief, s.  426  ;  {c)  theft,  s.  379 ;  {d)  criminal  misappropriation,  s.  403. 

Ss.  $04,  $06  of  the  Penal  Code. — On  being  told  by  complainant  to  stop 
fishing,  accused  threatened  him  "•  Marten  Gosari  halai  tau  baha^  as  much  as  to 
say  :  "We  will  beat  you  within  an  inch  of  your  life'* — an  expression  of  intention 
which  might  be  either  insulting  under  s.  504,  or  criminally  intimidating  under 
s.  506  of  the  Penal  Code,  according  to  the  character  of  the  person  addressed. 
In  the  present  case  it  appears  to  have  caused  an  alarm. 

1  think  therefore  accused  are  guiliy  of  offences  under  s.  143,  379,  426,  403, 
447»  504*  or  506  of  the  Penal  Code.  S.  403  of  the  Penal  Code  is  not  sum- 
marily triable,  but  the  offence  under  ss.  143,  447  of  the  Penal  Code,  where  the 
intent  is  to  commit  an  offence  under  s.  403,  are  triable  summarily." 

No  one  appeared  on  the  reference. 

The  judgment  of  the  High  Court  (Norris  and  Ghose,  JJ.)  was  as  fol- 
lows:— 

This  is  a  reference  by  the  Deputy  Commissioner  of  Sibsagur  under  s.  438 
of  the  Criminal  Procedure  Code,  questioning  the  legality  of  the  conviction  of 
Abar  Dome  and  Bhagiram  Dome  by  Mr.  Melitus,  Assistant  Commissioner  of 
Sibsagur,  under  ss.  143',  379,  426,  447,  and  506  of  the  Indian  Penal  Code. 


1  5  Mad.  H.  C.  R.  Ap.  XVII. 
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i«88.  The  two  accused  were  charged  before  the  Assistant  Coaunissioner  under 

^ ss.  143,  379,  and  447 ;  and  apparently  they  were  called  upon  to  make  thdr 

Bhagirah    defence  in  respect  only  to  offences  said  to  have  been  committed  under  those 
l^o^'B       sections.    It  appears,  however,  that  the  Assistant  Commissioner,  in  the  coarse 
"•  of  his  judgment,  finds  them  guilty,  not  only  of  the  offences  of  which  they  were 

Abar  Domb,  charged,  but  of  others  as  well. 

IS  OAk  3S8.  jjj^  main  charge  was  one  of  theft,  said  to  have  been  committed  in  re- 

spect of  fish  in  a  public  river,  the  j'uikar  right  in  which  had  been  leased  to  the 
complainant  by  Government ;  but  there  were,  as  mentioned  above,  charges  m 
respect  of  other  offences,  m.,  for  being  members  of  an  unlawful  assemblj  and 
for  criminal  trespass. 

The  Assistant  Commissioner  tried  the  case  summarily,  and,  after  giving 
in  his  proceeding  a  short  epitome  of  the  evidence  taken  by  him,  proceeded  10 
give  his  judgment.  In  the  first  place,  he  notices  the  ^rounds  upon  which  it 
was  contended  before  him  that  no  offence  had  been  committed ;  and  he  then 
summarises  the  decisions  of  this  Court,  and  of  the  Madras  High  Court,  that 
were  quoted  before  him  as  follows  : — 

"  The  sum  total  of  these  rulings  is — (a)  (except  the  Meherpore  case,  1887) 
it  appears  to  be  admitted  that  fish  in  a  river  or  in  an  open  tank  or  bheel  are 
the  property  of  the  holder  of  the  fishery ;  (6)  but  they  are  not  in  such  posses- 
sion that  their  taking  constitutes  theft,  s.  379 ;  {c)  that  trespass  on  a  fishery  in 
a  public  river  is  not  criminal  trespass,  the  river  not  being  in  the  exclusive  pos- 
session of  the  fisher)'- holder,  and  the  public  having  the  right  of  entry  on  it/' 
He  adds :  **  These  rulings  are  rulings  of  Divisional  Benches.  So  far  as  I  know, 
the  matter  has  never  been  fully  argued,  or  referred  to  a  Full  Bench.'* 

Then  the  Assistant  Commissioner  says  that  it  is  contended  before  him 
for  the  prosecution  that  the  facts  proved  in  the  case  constitute  offences  under 
various  sections  of  the  Penal  Code,  and  he  gives  those  sections  one  after  an- 
other, an<J  his  argument  for  holding  that  the  accused  ure  guilty  under  those 
sections.  The  sections  are  379  (theft),  403  (criminal  misappropriation),  426 
(mischief),  447  (criminal  trespass),  504  or  506  (insult  or  crimmal  intimidation). 

Now,  the  first  observation  which  we  have  to  make  upon  this  judgment  of 
the  Assistant  Commissioner  is  that,  if  the  rulings  referred  to  by  him  lay  down 
the  propositions  indicated  by  him,  it  was  his  bounden  c}uty  to  follow  them  so 
far  as  they  were  applicable  to  this  case,  and  not  to  disregard  them,  as  he  evi- 
dently does,  on  the  ground  that  they  are  rulings  of  Divisional  Benches,  and 
also  on  the  ground  that,  so  far  as  he  knows,  ''  the  matter  has  never  been  fully 
argued."  Where  the  Assistant  Commissioner  derives  this  knowledge  from,  we 
are  at  a  loss  to  conceive.  But,  whether  the  matter  was  fully  argued  or  not,  the 
Assistant  Commissioner  was  bound  to  follow  those  rulings  as  ruHngs  of  the 
highest  Court  in  this  presidency  until  they  were  overruled  by  decisions  of  the 
Full  Bench. 

In  the  present  case,  the  river  from  which  the  fish  were  taken  is  a  public 
Fiver.  Whether  or  no  it  is  navigable  throughout  the  year,  we  do  not  know. 
The  Assistant  Commissioner,  however,  says  (for  which  there  is  no  evidence  on 
this  record)  that  it  is  a  ''  river  navigable  for  small  boats  for  a  part  of  the  year.** 
Assuming  that  it  is,  as  the  Assistant  Commissioner  represents,  we  take  it  that 
it  is  a  flowing  river,  and  that  fish  enter  it,  and  leave  it,  at  their  pleasure;  and 
that  the  lessee  of  the  fishery  has  no  control  whatever*  over  them.  The  fish 
are  not  stored  or  bred  there ;  they  are  not  confined  within  an  enclosed  space, 
and  are  therefore  free  to  go  wherever  they  please.    They  zre/era  na/ura,  and 
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as  snch  nobody  can  be  said  to  be  in  "  possession''  of  them,  and  therefore  no 
theft  can  be  committed  in  respect  to  such  fish.  This  is  not  only  the  common 
law  in  England,  but  it  is  a  law  which  has  been  accepted  both  in  Bengal  and 
Madras  for  many  years.  (See  Kashi  Chunder  Doss  v.  Hurkishore  Doss}  Bhusun 
JParuiv.  Denonath  Banerjee,^  Khetter  Nath  Dutt  v.  Indro  Jalia?  Empress  v. 
Charu  Nayiah^^  The  Queen  v.  Revu  Pothaduf^  Russell  on  Crimes  and  Misde- 
meanours, Vol.  IL,  p.  376.) 

The  Assistant  Commissioner,  however,  while  discussing  s.  379,  says,  broad- 
ly, but  apparently  without  any  authority,  that  the  **/ercB  naiurce  theory  does 
not  apply  to  fish  in  this  country,  though  it  applies  to  wild  birds  and  afiimals ;" 
and  that ''  fishings  of  large  and  small  rivers,  bheels,  &c.,  have  been  settled  on 
this  understanding  from  1 793  downwards."  No  doubt,  fishery  is  a  right  which 
is  recognized  as  property  in  this  country ;  but  the  question  is  whether  fish  in  a 
river  can  be  said  to  be  property  in  the  "  possession  "  of  the  person  who  may 
have  the  fishery  right,  and  whether  the  infringement  of  that  right  is  a  criminal 
offence  as  defined  in  s.  378  of  the  Indian  Penal  Code.  We  are  decidedly  of 
opinion  that  it  is  not. 

We  observe  that  the  Assistant  Commissioner,  while  he  felt  himself  pressed 
by  the  authority  of  the  Meherpore  case  of  1887  and  two  Madras  cases  quoted 
before  him,  sought  to  get  over  them  by  saying  that  it  Is  the  custom  as  the  floods 
subside  to  put  bamboo  fencing  across  the  bed  of  the  river  and  other  outlets  so 
as  to  shut  in  the  fish,  and  that  *'  in  the  present  case  the  fencing  had  not  been  put 
up  on  the  date  of  occurrence,  as  it  does  not  pay  to  put  it  up  till  towards  the  end 
of  the  rains."  We  do  not  know  in  what  sense  the  word  custom  is  used ;  but 
taking  it  in  the  sense  that  it  is  in  some  cases  the  practice  to  put  up  fencing 
when  the  floods  subside  for  the  purpose  of  shutting  up  the  fish,  and  supposing 
that  the  fish  are  thus  shut  up,  they  are  in  the  "  possession  "  of  the  owner  of  the 
julkar,  that  argument  cannot  possibly  avail  in  this  particular  case,  for  the  of- 
fence is  said  to  have  been  committed  in  the  month  of  September,  while  the 
floods  must  have  been  high,  and  when,  as  the  Assistant  Commissioner  himself 
says,  no  fencing  had  been  put  up. 

The  next  ofiFence  which  the  Assistant  Commissioner  holds  that  the  accus- 
ed are  guilty  of  is  one  under  s.  403  (criminal  misappropriation).  There  was 
no  charge  under  this  section,  and  indeed  there  could  not  be  any,  because  the 
accused  were  tried  summarily.  The  Assistant  Commissioner,  however,  pro- 
ceeds to  hold  that  an  oSence  under  that  section  has  been  committed,  though 
he  does  not  convict  the  accused  under  that  section  by  reason  of  its  being  a  sum- 
mary trial :  and  he  observes  that  '*  the  applicability  of  s.  403  of  the  Penal  C>>de 
has  apparently  never  been  considered  by  the  High  Court."  The  Assistant  Com- 
missioner may  or  may  not  be  right  in  this ;  but  if  the  point  has  never  been  con- 
sidered, it  is  because  nobody  ever  thought  of  raising  it  before.  Criminal  mis- 
appropriation takes  place  when  the  possession  has  been  innocently  come  by,  but 
where,  by  a  subsequent  change  of  intention,  or,  from  the  knowledge  of  some 
new  faft  with  which  the  party  was  not  previously  acquainted,  the  retaining  be- 
comes wrongful  and  fraudulent  (see  Mayne,  p.  335).  In  this  particular  case 
there  cannot  be  any  pretence  for  saying  that  subsequent  to  the  ad  of  taking 
the  fish  anything  happened  which  constituted  the  retaining  of  the  fish  wrong- 
ful and  fraudulent.    The  intention  was  one  and  the  same  throughout ;  and  no 


1888. 


>  19  W.  R.  Cr.  47. 
»  30  W.  R.  Cr.  15. 


» I.  L.  R.,  5  Mad.  390. 


»  16  W.  R.  Cr.  78. 
*  I.  L.  R.,  2  Cal.  354. 
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Bhagiram 
Dome 


The  next  section  that  the  Assistant  Commissioner  discusses  is  s.  426  (mis- 
chief), and  he  holds  that  the  ad  complained  of  diminished  the  ''  value  of  the 
^*  fishery/*  and  that  fishery  is  property  within  the  meaning  of  s.  425,  and  that 

AbarDomb,  ^j^gpgfQj-g  ^Q  accused  are  guilty  under  s.426.  The  accused  had  not  been 
15  Cal.  388.  ciiarged  with  an  offence  under  s.  426,  and  we  think  that  in  respect  also  of  this 
section  the  Assistant  Commissioner  is  completely  in  error.  If  it  was  a  flowing 
river,  and  on  the  date  of  occurrence  the  flood  was  high,  as  it  must  have  been 
in  September,  and  if  no  fencing  had  been  put  up  to  shut  up  the  fish  in  any 
manner,  and  they  were  free  to  escape  in  any  direction  they  pleased,  we  fail  to 
see  how  the  ad  of  the  accused  could  possibly  diminish  the  value  of  the  fishery, 
or  cause  any  change  in  the  property,  supposing  that  fishery  is  property  within 
the  meaning  of  s.  425,  as  the  Assistant  Commissioner  holds  it  to  be. 

The  Assistant  Commissioner  then  takes  up  s.  447  (criminal  trespass),  and 
holds,  in  the  face  of  the  rulings  of  this  Court,  that  an  offence  under  that  sec- 
tion has  been  committed ;  and  the  only  pretence  for  his  doing  so  is  a  decision 
of  the  Madras  High  Court  [Proceedings^  isih  February  iS^o^'],  which  refers 
to  the  case  of  waste  land  belonging  to  Government,  and  devoted  to  the  use  of 
the  village  community ;  and  where  the  accused  cultivated  the  land,  although 
he  had  been  ordered  by  the  Sub-Collector  to  refrain  from  cultivating  it ;  and  it 
was  held  that  the  Sub-Collector  had  legally  the  power  to  make  the  order,  and 
therefore  when  the  accused  went  upon  the  land  he  did  so  with  the  intent  <rf 
committing  an  offence  under  s.  188  of  the  Penal  Code.  In  the  first  place, 
that  case  has  no  application  to  this  case ;  and  in  the  second  place,  supposing 
it  has  any  application,  the  Assistant  Commissioner  was  bound  to  have  guided 
himself  by  the  rulings  of  this  Court,  and  not  by  any  rulings  by  the  Madias 
High  Court.  We  may  here  observe  that,  throughout  his  judgment  in  this  case, 
the  Assistant  Commissioner  has  displayed  a  clear  and  deliberate  intention  to 
ignore  the  decisions  of  this  Court — a  spirit  which  cannot  but  be  deprecated  in 
a  Judicial  Officer  who  is  bound  to  follow  the  decisions  of  the  superior  Court. 

We  are  of  opinion  that,  the  river  being  a  public  one,  it  was  not  in  the  ex- 
clusive possession  of  the  complainant,  and  that  the  entry  of  the  accused  upon 
that  river  was  not  with  the  intent  of  committing  any  of  die  offences  mentioned 
by  the  Assistant  Commissioner,  viz.,  criminal  mischief,  criminal  misappro- 
priation, or  theft. 

The  next  section  that  the  Assistant  Commissioner  takes  up  is  s.  143  (un- 
lawful assembly).  It  is  sufficient  to  say  that  there  is  no  evidence  upon  the  re- 
cord of  this  case  to  indicate  that  the  men  who  went  to  fish  in  the  river  were 
bound  by  any  common  object  within  the  meaning  of  that  section ;  and  for  aught 
that  appears,  although  more  than  five  persons  were  engaged  in  fishing  at  the 
same  time,  place,  and  manner,  they  were  engaged  for  their  own  respective  pur- 
poses, and  no  common  object  can  legitimately  be  presumed  from  their  acts. 

The  last  sections  that  the  Assistant  Commissioner  takes  up  are  504  and 
506  (insult  and  criminal  intimidation).  The  accused  were  not  charged  with 
any  offence  under  either  of  these  sections,  and  so  far  as  s.  504  was  concerned, 
there  is  no  evidence  that  the  insult,  if  there  was  any,  was  offered  with  the  in- 
tention or  knowing  it  to  be  likely  that  the  provocation  given  would  cause  the 
person  insulted  to  break  the  peace ;  nor  do  we  think  there  is  sufficient  evidence 
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in  this  case  as  would  bring  the  case  within  the  offence  of  criminal  intimidation        t888. 
as  is  defined  in  s.  503.  _ 

Having  now  discussed  the  various  sections  of  the  Indian  Penal  Code  un-       dquk 

der  which  the  Assistant  Commissioner  held  the  accused  were  guilty,  we  have 

merely  to  say  that  the  conviction  must  be  set  aside,  and  the  fine,  if  paid,  must  ^      ^' 

be  refunded.  ^.    !!' 

15  Cal.  388. 
We  cannot,  however,  close  this  judgment  without  once  more  saying  that 

throughout  this  case  the  Assistant  Commissioner  has  displayed  a  wanton  dis- 
regard of  the  authority  of  the  rulings  of  this  Court,  which  cannot  but  be  gravely 
censured. 

H.  T.  H. 

Conviction  quashed. 

CRIMINAL  REFERENCE. 
Before  Mr,  Justice  Norris  and  Mr,  Justice  Ghose. 
MAYA  RAM  SURMA  (Complainant)  v.  NICHALA  KATANI  and  others        .ggs 

(ACCUSED).I  y^^l^ 


Fishery^^Fishing  in  tank  connected  with  a  running  stream-^Theft-^'Criminal    .eCal  d^ 
trespass — Penal  Code,  ss.  j^g,  44^.  '  ^^' 

Accused  were  charged  with  having  taken  fish  from  a  tank  belonging  to  the  complain- 
ant, and  convicted  of  theft  and  criminal  trespass  under  ss.  379  and  447  of  the  Penal  Code. 
It  was  found  that  the  tank  in  question  was  not  enclosed  on  aU  sides,  and  was  dependent  on 
the  overflow  of  a  neighbouring  channel  which  was  connected  with  flowing  streams  for  its 
supply  of  fish,  that  the  fish  were  not  reared  and  preserved  in  the  tank,  and  that  the  occur- 
rence complained  of  took  place  at  a  time  when  the  floods  were  high,  and  the  tank  was  con- 
nected with  the  streams,  so  that  the  fish  could  leave  it  at  pleasure. 

ffeld  that  the  fish  were  fera  natura  and  not  in  "  the  possession  of"  the  complainant, 
and  consequently  no  offence  had  been  committed. 

Held,  further,  that,  had  the  fish  been  taken  at  a  time  when  they  were  restrained  of 
their  natural  liberty,  and  were  liable  to  be  taken  at  the  pleasure  of  the  owner  of  the  tank 
the  conviction  would  have  been  upheld. 

The  Meherpore  case  of  1887'  distinguished. 

In  this  case  the  accused  were  tried  before  the  Assistant  Commissioner  of 
Sibsagur  for  an  oflFence  under  s.  379  of  the  Penal  Code  in  respect  of  fish  which 
they  were  charged  with  having  taken  from  a  tank  belonging  to  the  complain- 
ant, and  they  were  further  charged  under  s.  447  with  criminal  trespass  in  re- 
spect of  the  tank.  The  Assistant  Commissioner  convicted  the  accused,  and 
sentenced  them  each  to  pay  a  fine  of  Rs.  5,  or  in  default  one  month's  rigorous 
imprisonment ;  but  the  Deputy  Commissioner,  considering  that  the  evidence, 
even  if  believed,  did  not  establish  the  offence  of  theft  or  criminal  trespass,  hav- 
ing regard  to  the  decision  in  the  case  of  In  the  matter  of  the  Petition  of  Ma- 
dhah  Hari?  and  that  the  lower  Court  had  based  its  decision  on  an  erroneous 
view  of  the  law,  referred  the  case  to  the  High  Court. 

The  facts  of  the  case  and  the  grounds  upon  which  the  Assistant  Com- 
missioner based  his  judgment  are  st^ciently  stated  in  the  judgment  of  the 
High  Court. 

>  Criminal  Reference,  No.  280  of  1887,  made  by  J.  Knox  Wight,  Esq.,  Deputy  Com- 
missioner  of  Sibsagur,  dated  5th  October  1887,  against  the  order  passed  by  P.  G.  Melitus, 
Esq,,  Assistant  Commissioner  of  Jorehat,  dated  12th  September  1887. 

*  Ante,  p.  8i9n. 


Digitized  by 


Google 


828 


INDIAN  LA  W  REPORTS, 


t8». 

Maya  Ram 
Surma 

NiCHALA 

Katam^ 
15  Cal.  403« 


No  one  appeared  on  the  reference. 

The  j  udgment  of  the  High  Court  (Norris  and  Ghose,  J  J.)  was  as  follows: — 

This  is  a  reference  by  the  Deputy  Commissioner  of  Sibsagur  under  s.  438 

of  the  Criminal  Procedure  Code,  questioning  the  legality  of  the  conviction  of 

one  Nichala  Katani  and  three  others  by  Mr.  Melitus.  Assistant  Commissioner 

of  Sibsagur,  under  ss.  379  and  447  of  the  Indian  Penal  Code. 

The  accused  in  this  case  were  charged  with  the  offence  of  theft  said  to 
have  been  committed  in  respect  of  fish  in  a  tank  belonging  to  the  complain* 
ant,  and  also  with  the  offence  of  criminal  trespass. 

The  Assistant  Commissioner  in  the  first  instance,  f*.  e,,  on  the  ist  August 
last,  dismissed  the  complaint  under  s.  203  of  the  Procedure  Code  with  the  fol- 
lowing observations : — 

Complainant  did  not  cultivate  the  fish ;  they  entered  the  tank  in  flood  time. 
Therefore,  according  to  a  High  Court  ruling  (in  the  Meherpore  case^)^  they  are 
fer(S  naturce  and  no  man's  property,  and  no  offence  f  such  as  theft  or  trespass)  has 
been  committed.  The  circumstances  of  the  tank  and  of  the  Chucka  Khola  Bheel 
(which  I  know)  are  identical,  except  that  the  Chucka  Bheel  is  of  larger  area.  This 
tank  is  a  tank  in  the  pathar  connected  with  the  river  by  jans  and  hollows ;  so  is 
the  Chucka  Khola  Bheel.  Complaint  dismissed  under  s.  203  of  the  Criminal  Pro- 
cedure Code.     If  complainant  wishes,  I  will  refer  this  case  to  High  Court  for  orders. 

On  the  1 2th  of  August,  the  Assistant  Commissioner  took  up  the  matter 
again,  although  the  complainant  did  not  apparently  move  him  to  refer  the  mat- 
ter to  the  higher  Court ;  and  in  a  proceeding  which  he  recorded  on  that  day, 
he  repeated  that  the  "  circumstances  of  the  bheel  in  the  Meherpore  case  and 
the  tank  of  the  complainant  were  identical  so  far  as  the  dominion  and  control 
of  the  owner  of  the  tank  or  bheel  over  the  fish  is  concerned,"  the  only  differ- 
ences being,  as  he  said,  that  the  Meherpore  Bheel  is  of  larger  area,  and  is  a 
natural  bheel,  whereas  the  tank  in  this  case  is  *'  partially  at  least  excavated  ; " 
and  then  he  observed  that  '^  whatever  law  applies  to  the  Chucka  Khola  Bheel 
applies  also  to  this  tank»  and  to  other  private  tanks  and  bheels,  and  to  the 
numerous  public  bheels  and  rivers  which  are  held  under  temporary  fishery 
leases  from  Government."  Having  made  this  observation,  the  Assistant  Com- 
missioner said  as  follows :  "  The  Meherpore  case  has  not  been,  so  far  as  I 
know,  authoritatively  reported,  and  I  doubt  if  I  was  right  in  accepting  mere 
newspaper  reports  and  the  statement  of  the  law,  which  conflicts  with  prevk>us 
rulings  and  practice,  especially  as  it  appears  from  the  newspapers  that  the  High 
Court  held  in  1886^  in  the  matter  of  the  same  Chucka  Khola  Bheel  that  ^ 
offence  of  theft  under  s.  379  would  have  been  committed  if  the  fish  had  ac* 
tually  been  removed  from  the  bheel.  In  the  present  complaint  of  Maya  Ram 
Surma,  it  appears  that  the  fish  had  not  merely  been  moved  in  order  to  the 
taking,  but  actually  removed  and  taken  away  from  the  tank.  The  matter 
is  one  of  such  importance  to  Government  and  the  public,  that  I  do  not  fe^ 

1'pstified  in  allowing  this  complaint  to  remain  struck  off  on  my  own  authority. 
\  ^request  the  favour  of  definite  instructicms  for  future  guidance.    To  D.  C.  for 
orders. " 

The  above  proceeding  being  laid  before  the  Deputy  Commissioner,  Mr. 
Wight — the  same  oflficer  who  has  made  the  present  reference — ^he  recorded  the 
following  order  on  the  22nd  August : — 

In  the  present  sUte  of  the  record  I  am  unable  to  refer  the  matter  to  the  High 
Court.    The  High  Court  are  not  the  legal  advisers  of  Government,  and  they  have 
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invariably  refused  to  act  as  such.  They  only  deal  with  cases,  and  pronounce  judg- 
ment upon  them  when  they  are  brought  judicially  under  their  notice.  You  have  dis-  * 
missed  the  case  under  s.  203 ;  I  think  you  are  wrong.  The  ruling  you  refer  to  is  that  of 
a  Division  Bench,  and  there  are  ruling's  in  the  opposite  sense.  Please  take  up  the 
case  and  enquire  into  it.  If  you  acquit  on  the  evidence,  or  if  you  convict,  the  mat- 
ter would  be  dealt  with  and  referred  to  higher  authority  if  necessary.  Having  power 
to  deal  with  cases  dismissed  under  s.  203  myself,  I  am  not  justified  in  referring 
them. 

Upon  the  matter  going  back  to  the  Assistant  Commissioner,  that  officer 
recorded  certain  evidence,  and  on  the  8th  September  last  found  that  the  ac- 
cused entered  upon  complainant's  tank  and  unlawfully  took  therefrom  some  fish 
and  accordingly  held  them  guilty  under  ss.  379  and  447  of  the  Penal  Code. 

In  dealing  with  the  case,  the  Assistant  Commissioner  makes  the  following 
observations :  "  The  tank  was  excavated  by  complainant  in  the  pathar  (fields) 
on  his  own  decennially-settled  patta  land.  It  gets  its  fish-supply  from  the 
overflow  of  iht  pathar ;  it  is  connected  with  the  Rararian  streaih,  which  is  it- 
self connected  with  the  Dhale  stream.  Both  these  streams  flow  from  the  Naga 
Hills  towards  the  Brahmaputra.  When  the  inundation  is  high  on  the  pathar^ 
the  fish  are  at  liberty  to  leave  the  tank,  unless  complainant  fences  in  the  tanks 
or  outlets  ;  but  when  the  floods  subside,  the  fish  are  shut  in,  and  unable  to  leave 
the  tank.  On  the  date  of  this  occurrence  the  inundation  appears  to  have  been 
high.  Such  cases  have  been  always  dealt  with  under  ss.  447,  379,  of  the  Penal 
Code.  The  recent  ruling  in  the  Meherpore  case,  1887,*  has  thrown  some  doubt 
on  the  applicability  of  these  sections.  In  this  ruling  it  appears  to  have  been 
held — (a)  that  fish  entering  a  bheel  or  tank  in  this  manner  ^re/erce  natures^ 
and  not  the  property  of  the  owner  of  the  bheel,  tank,  &c. ;  (b)  that  they  are  not 
in  the  possession  of  such  owner. " 

Having  made  the  above  observations,  the  Assistant  Commissioner  again 
points  out,  as  he  had  done  on  the  ist  of  August,  that  th6  circumstances  of 
the  Meher  Bheel  and  of  this  tank  are  identical  except  in  this,  that  the  area  of 
the  latter  is  much  smaller,  and  it  is  an  "  excavated  tank ''  and  not  a  natural 
hollow,  and  adds  "  that  if  the  complainant  pleased  he  could  at  any  time  con- 
fine  the  fish  in  a  very  small  space.  " 

The  Assistant  Commissioner  then  observes  that  the  "  customary  law  of  the 
country  recognizes  that  the  property  in  fish  vests  in  the  owner  of  a  bheel  or 
tank.  If  the  fish  are  held  to  be  in  the  possession  of  the  owner,  the  oflFence  of 
taking  them  amounts  to  theft  under  s.  379  ;  if  they  are  held  not  to  be  in  posses- 
sion within  the  meaning  of  s.  378,  their  taking  amounts  to  an  offence  under 
s.  403  of  the  Penal  Code  (criminal  misappropriation).  The  High  Court  have 
apparently  never  considered  the  applicability  of  this  section.  The  entry  upon 
the  tank  to  commit  either  of  these  offences  amounts  to  criminal  trespass  under 
S.447-" 

He  then  says  that  the  High  Court  in  the  Meherpore  case  of  1 886^  held  "  that 
the  offence  of  theft  would  have  been  committed  in  the  Chucka  Khpla  Bheel  if  the 
fish  had  actually  been  moved, "  and  that,  moreover,  it  appears  to  him,  upon  the 
principles  laid  down  in  the  case  of  The  Empress  v.  Charu  Nayiah?  that  it 
would  be  "  criminal  trespass  to  enter  upon  a  private  tank  or  river  to  unlawfully 
take  fish, "  and  he  concludes  by  saying  as  follows :  "  Following  these  two  rul- 
ings in  preference  to  the  Meherpore  ruling,  1887,^  I  convict  accused  under  ss. 
447,  379  of  the  Penal  Code. " 

*  Ante,  p.  Sipn.  *  Ante,  p.  8200.  '  I.  L.  R.,  2  Cal.  354. 
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Subsequently,  on  the  1 2th  September,  the  accused  persons  presented  a 

•  petition  to  the  Assistant  Commissioner,  asking  him  to  refer  the  case  to  the  High 

Court,  and  Mr.  Melitus  forwarded  the  application  to  the  Deputy  Commissioner. 

The  Deputy  Commissioner,  Mr.  Wight,  who  had,  on  the  22  nd  August,  held 
that  the  Assistant  Commissioner  was  wrong  to  dismiss  the  complaint  under  s. 
203,  and  had  observed  that  the  ruling  in  the  Meherpore  case  was  that  of  "  a 
Division  Bench,  and  that  there  were  rulings  in  the  opposite  sense,  *'  now  ob- 
serves that  "  the  evidence,  even  if  believed,  does  not  establish  the  offence  of 
theft  or  criminal  trespass  if  the  recent  ruling  in  the  Meherpore  case  be  correct- 
ly reported ; "  and  "  as  the  lower  Court  has  based  its  decision  on  a  wrong  view 
of  the  law,  the  order  should  be  reversed,"  and  he  concludes  by  sajdng  that  the 
point  referred  is  "  of  the  greatest  importance  to  the  public  and  to  Government, 
and  it  is  very  necessary  to  have  the  correctness  of  the  present  order  either  affirm- 
ed or  denied." 

No  doubt,  the  question  raised  is  of  very  great  importance ;  but  looking  at 
the  course  this  case  has  taken  as  noticed  above,  one  cannot  help  observing 
that  both  the  Assistant  Commissioner  and  the  Deputy  Commissioner  assumed 
almost  from  the  very  beginning  an  attitude  towards  the  decision  of  this  Court 
in  the  Meherpore  case  of  1887,1  which  cannot  but  be  disapproved. 

If  properly  examined,  it  will  be  seen  that  the  ruling  in  that  case  does  not 
conflict  with  the  decision  of  this  Court  in  1886,  nor  with  that  in  the  case  of 
The  Empress  v.  Charu  Nayiah?  The  Assistant  Commissioner  has  evidently 
not  taken  pains  to  examine  the  cases,  and  yet  he  says  he  follows  these  two  latter 
rulings  "in  preference  to  the  Meherpore  ruling  in  1887."! 

In  the  Meherpore  case  of  1886^  the  questions  that  were  raised  and  dis- 
cussed before  this  Court  in  1887  were  not  raised,  and  indeed  it  was  wholly 
unnecessary  to  consider  them.  What  this  Court  in  1886  held  was  simply  this, 
that  the  conviction  for  theft  could  not  be  sustained,  because  the  fish  had  not 
been  moved  away.  It  did  not  hold,  as  the  Assistant  Commissioner  supposes, 
"  that  the  offence  of  theft  would  have  been  committed  if  the  fish  had  actually 
been  moved."  In  the  other  case  referred  to,  viz,.  The  Empress  v.  Charu 
Nayiah?  the  only  question  before  this  Court  was  whether  the  charge  of  criminal 
trespass  could  be  maintained  against  a  person  who  had  entered  upon  a  public 
river  and  fished  in  it,  and  the  Court  held  that  it  could  not  be  maintained,  be- 
cause the  owner  of  the  fishery  was  not  in  exclusive  possession  of  the  river,  it 
being  a  public  one.  No  question  was  then  raised  or  discussed  as  to  the  cir- 
cumstances under  which  a  person  would  be  guilty  of  criminal  trespass  if  he 
entered  upon  a  private  tank  or  river. 

Turning  now  to  the  case  before  us,  it  appears  upon  the  facts  found  by  the 
Assistant  Commissioner  that  the  tank  is  an  artificial  piece  of  water,  and  of 
comparatively  small  dimensions ;  it  is  not  a  natural  reservoir  of  water,  and  there 
is  no  assertion  of  any  customary  right  to  fish  in  this  tank,  as  was  found  to  exist 
in  the  Meherpore  case  of  1887  by  the  Magistrate,  and  upon  which  finding  this 
Court  held  that  there  could  be  no  dishonest  taking  of  the  fish  when  the  ac- 
cused went  to  fish  relying  upon  that  custom ;  and  in  this  view  of  the  matter  the 
facts  of  this  case  are  clearly  distinguishable  from  those  in  the  Meherpore  cast, 
and  we  should  have  been  quite  prepared  to  affirm  the  conviction  in  this  case 
had  it  appeared  that  the  fish  had  been  at  the  time  of  occurrence  in  the  "  pos- 

'  Ante,  p.  Sign.  '  I.  L.  R.,  2  Cal.  354.  "  Ante,  p.  8200, 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  XV. 


831 


session  "  of  the  owner  of  the  tank — that  is  to  say,  if  they  had  been  restrained 
of  their  natural  liberty,  and  liable  to  be  taken  according  to  the  pleasure  of  the  • 
owner,  or,  in  other  words,  if  they  had  been  practically  in  the  power  and  domi- 
nion of  the  owner  of  the  tank.  {See  Russell  on  Crimes  and  Misdemeanours, 
Vol.  II.,  p.  376.)  But  upon  the  facts  as  found  by  the  Assistant  Magistrate,  and 
which  have  been  quoted  above,  it  seems  to  be  clear  that  they  were  not  so.  The 
tank  was  evidently  not  enclosed  and  shut  up  on  all  sides ;  the  fish  were  not 
reared  and  preserved  therein,  but  found  their  way  there  through  the  overflow 
of  the  neighbouring  channel,  which  was  connected  with  other  flowing  streams ; 
and  on  the  date  of  the  occurrence  the  inundation  was  high,  and  the  fish  were 
at  perfect  liberty  to  leave  the  tank.  This  being  the  state  of  things,  the  fish 
vi^ie/ercB  naturcBt  and  were  not  in  the  power  and  dominion  of  the  owner  of 
the  tank ;  and  the  case  would  therefore  fall  within  the  principle  laid  down  in 
The  Queen  v.  Revu  PoihadtiS  and  Rex  v.  Carradice?  For  these  reasons  we 
are  of  opinion  that  the  conviction  for  the  offence  of  theft  cannot  stand . 

Nor  can  it  stand  for  the  other  offence  of  which  the  Assistant  Commis- 
sioner has  found  the  accused  guilty,  viz.^  the  offence  of  criminal  trespass.  If 
the  fish  werey^rte  naturcB,  and  not  in  the  power  and  dominion  of  the  owner 
of  the  tank,  there  is  nothing  to  show  in  this  case  that  the  accused  entered  upon 
the  tank  with  the  intent  of  committing  any  offence  under  the  Penal  Code,  or 
for  the  purpose  of  intimidating,  annoying,  or  insulting  the  owner  of  the  tank. 
It  was  indeed  an  act  of  trespass  on  the  part  of  the  accused  to  enter  upon  the 
private  property  of  the  complainant,  but  it  was  not  "  criminal  trespass  "  within 
the  meaning  of  s.  447.  The  Assistant  Commissioner  han,  however,  specially 
referred  to  s.  403,  and  he  maintains  that  the  accused  entered  upon  the  tank  for 
the  purpose  of  committing  the  offence  of  criminal  misappropriation,  and  that 
the  applicability  of  this  section  was  never  considered  by  the  High  Court.  It  is 
not  necessary  here  to  state  the  reasons  why  we  do  not  consider  that  there  could 
be  no  offence  under  s.  403,  for  we  have  done  so  in  our  decision  in  another  case — 
Bhagiram  Dome  v.  Abar  Dom^ — ^tried  by  Mr.  Melitus  and  referred  to  us  by 
Mr.  Wight. 

We  are  therefore  of  opinion  that  the  conviction  in  this  case  is  bad  in  law, 
and  must  be  set  aside.    The  fine,  if  paid,  to  be  refunded. 

H.  T.  H. 

Conviction  quashed. 


Maya  Ram 

Surma 

NiCHALA 
K  AT  AN  I, 

15  Cal.  402. 


CRIMINAL    REFERENCE.       . 

Before  Mr.  Justice  Wilson  and  Mr,  Justice  O'Kinealy, 

QUEEN-EMPRESS  v.  RAMDHANI  PASSL* 

The  Cantonments  Act  (III,  of  1880),  s,  14 — bengal  Excise  Act  (Beng,  Act  VII,  of 
i8y8)t  ss,  4t  //,  2pf  j2 — Spirituous  liquor — Tari — Cantonment  Magistrate^ 
Powers  of  to  cancel  license — Revenue  authorities, 

*'  Tari "  or  "  toddy"  is  "  spirituous  liquor"  within  the  meaning  of  s.  14  of  Act  III.  of 
1880.  The  words  " spirituous  liquor,"  "  wine,"  and  "  intoxicating  drugs"  in  that  isection, 
must  be  taken  in  their  popular  and  ordinary  meaning. 

*  I.  L.  R.,  5  Mad.  390. 
»  R.  &  R.  C.  C.  205. 

»  Ante,  p.  818. 

*  Criminal  Reference,  No.  357  of  1887,  made  by  C.  B.  Garrett^  Esq.^  Sessions  Judge 
of  a4-Pergunnahs,  dated  the  30th  of  December  1887,  against  the  order  passed  by  W.  Hop^ 
kinsoHt  Esq,,  Cantonment  Magistrate  of  Dum-Dum,  dated  the  loth  of  November  1887. 


1888. 
Feb.  28. 

15  Cal.  453. 
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Queen- 
Empress 

V. 

Ramdhani 

Passi, 
15  Cal.  452. 


A  Cantonment  Magistrate  in  his  judicial  capacity  has  no  authority  to  catneel  a  license. 
-  The  power  to  cancel  licenses  belongs  to  the  revenue  authorities. 

This  was  a  reference  to  the  High  Court  by  the  Sessions  Judge  of  the  24- 
Pergunnahs  under  the  provisions  of  s.  438  of  the  Code  of  Criminal  Procedure, 
Ramdhani  Passi,  who  held  a  license  under  the  Bengal  Excise  Act  of  1878 
for  the  sale  of  fermented  tari  or  toddy,  on  the  loth  of  November  1887  was  con- 
victed by  the  Cantonment  Magistrate  of  Dum-Dum  under  s.  14  of  Act  IIL  of 
1880  of  selling  tari  to  a  European  soldier.  The  Magistrate  sentenced  him  to 
pay  a  fine  of  Rs.  50,  and  directed  the  cancellation  of  his  license. 

The  terms  of  the  reference  were  as  follows  : — 

The  applicant  in  this  case  has  been  convicted  of  selline  toddy  to  a  European 
soldier  under  s.  14,  Act  III.  of  1880,  and  has  been  sentenced  to  pay  a  fine  of  Rs.  50. 
It  does  not  appear  from  the  papers  whether  the  tari  sold  was  fermented  or  unfer- 
mented,  but  the  dealer  appears  to  hold  a  license  for  the  sale  of  fermented  toddy, 
and  it  is  reasonable  to  suppose  that  he  sold  the  article  in  which  he  dealt,  vis.,  fer- 
mented toddy. 

Act  III.  of  1880  prohibits  the  sale  of  three  articles  to  European  soldiers,  vis., 
spirituous  liquor,  intoxicating  drugs,  and  wine.  Fermented  toddy  clearly  is  neither 
spirituous  liquor  nor  an  intoxicatmg  drug.  The  question  is  whether  it  is  "wine," 
Wine  is  an  intoxicating  liquor  obtained  by  fermentation,  and  toddy  answers  this 
description ;  the  applicant  s  pleader  says  that  wine  is  an  intoxicating  liquor  fer- 
mented from  the  juice  of  grapes ;  but  if  it  be  necessary  to  prove  that  the  wine  sold 
to  a  soldier  was  the  fermented  juice  of  the  grape,  it  would  scarcely  ever,  I  suppose, 
be  possible  to  obtain  a  conviction  under  the  Act.  Fermented  toddy  appears  to  be 
wine,  as  that  liquor  is  strictly  defined,  and,  if  so,  the  conviction  would  appear  to  be 
right.  It  is,  however,  certainly  a  matter  of  doubt,  and  I  think  I  ought,  as  request- 
ed by  the  applicant,  to  lay  the  matter  before  the  High  Court  for  orders. 

Baboo  Obhqy  Churn  Bose  for  the  petitioner. — The  conviction  must  be 
set  aside.  S.  14  of  Act  III.  of  1880  prohibits  the  sale  of  spirituous  liquors, 
wines,  and  intoxicating  drugs  to  European  soldiers,  but  not  tari.  The  inten- 
tion of  the  Legislature  is  not  to  forbid  the  sale  of  all  excisable  articles,  but 
only  two,  namely,  spirituous  liquors  and  intoxicating  drugs ;  because  if  such 
was  its  intention  the  words  "  fermented  liquor,"  which  includes  tari,  would 
have  been  used.  Spirituous  liquors,  fermented  liquors,  and  intoxicating  drugs, 
are  excisable  articles  (s.  4  of  Beng.  Act  VII.  of  1878).  Tari  is  neither  a 
spirituous  liquor  nor  an  intoxicating  drug.  It  is  not  wine.  Wine,  though  not 
defined  either  in  the  Bengal  Excise  Act,  1878,  or  in  the  Cantonments  Act,  1880, 
is,  no  doubt,  a  fermented  liquor,  and,  therefore,  an  excisable  article ;  but  it  does 
not  include  tari.  Therefore  no  offence  under  s.  14  of  Act  III.  of  1880  has 
been  committed. 

Even  if  an  offence  has  been  committed,  the  Magistrate  has  no  power  to 
cancel  the  license.  The  Collector  is  the  proper  person  to  grant  licenses  and 
to  cancel  them  (ss.  11  and  29,  Beng.  Act  VII.  of  1878). 

Mr.  Ktlby  for  the  Crown. — Spirituous  liquor  is  any  liquor  with  alcohol  in 
it,  and  it  is  reasonable  to  say  that  tari  is  spirituous  liquor  within  the  meaning 
of  s.  14  of  Act  III.  of  1880.  According  to  the  Bengal  Excise  Act,  1878, 
tari  is  fermented  liquor,  but  that  Act  has  not  been  incorporated  in  the  Canton- 
ments Act,  1880,  which  stands  by  itself.  The  words  "  spirituous  liquor  "  must, 
therefore,  be  taken  in  their  ordinary  meaning,  and  not  in  any  technical  sense. 

As  regards  the  cancellation  of  the  license,  the  Magistrate  as  Magistrate  has 
no  power  to  cancel  the  license ;  but  he  is  ex-officio  a  Superintendent  of  Excise, 
and  as  such  has  all  the  powers  of  a  Collector  of  Excise  (s.  3  a  of  Beng.  Act  VII. 
of  1878),  and  therefore  he  could  cancel  the  license. 
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The  judgment  of  the  Court  (Wilson  and  O'Kinealy,  JJ.)  was  as  fol- 
lows : — 

Two  points  have  been  raised  before  us  in  this  reference.  The  conviction 
is  a  conviction  under  s.  14,  Ad  III.  of  1880,  for  selling  toddy,  which  it  has  been 
found  was  fermented  toddy,  to  a  European  soldier  within  prohibited  limfts. 
The  first  point  raised  is  this:  it  is  said  that  fermented  toddy  does  not  come 
within  the  words  of  s.  14,  which  forbids  the  sale  of  any  spirituous  liquor,  wine, 
or  intoxicating  drug  to  European  soldiers.  In  many  different  Acts  in  this  country 
i^rords  of  a  somewhat  similar  import  to  these  have  been  used  in  a  defined  and 
limited  sense,  such  as  the  words  "* spirituous  liquors,'*  "fermented  liquors," 
"  intoxicating  liquors. "  In  the  Excise  Act,  for  instance,  they  have  been  so  used. 
But  this  is  an  Act  which  stands  by  itself;  the  Excise  Ad  has  nothing  to  do  with 
it ;  and  we  have  to  read  these  words  as  any  ordinary  person  acquainted  with  the 
English  language  and  unacquainted  with  any  technical  use  of  such  terms  would 
understand  them.  I  do  not  think  there  can  be  the  least  doubt  that  the  words 
"  spirituous  liquor  "  in  the  popular  sense  of  the  word  include  an  alcoholic  liquor 
of  the  kind  that  was  sold  to  the  soldier  by  the  petitioner  in  this  case.  The  first 
point  taken  before  us  therefore  fails. 

The  second  point  is  this":  As  part  of  his  sentence  the  Cantonment  Magi.s- 
trate  has  cancelled  the  license  of  the  person  convicted.  We  have  nothing  to 
do,  of  course,  with  the  action  of  the  Cantonment  Magistrate,  except  in  so  far 
as  he  acts  as  a  judicial  officer,  that  is  to  say,  as  a  Cantonment  Magistrate  strictly. 
In  his  judicial  capacity  it  appears  to  us  that  the  Magistrate  had  no  authority  to 
cancelthis  license,  the  power  to  cancel  licenses  belonging  to  the  revenue-author- 
ities. It  may  be  that  the  same  officer  may  also  be  vested  with  powers  as  a  re- 
venue officer,  and  he  may  as  such  have  authority  to  cancel  the  license ;  but  there 
IS  nothing  before  us  to  show  whether  that  is  so  or  not.  ' 

The  only  course,  therefore,  is  for  us  to  set  aside  so  much  of  the  judicial 
sentence  of  the  Cantonment  Magistrate  as  cancelled  the  license  upon  this  nar- 
row ground,  that  as  a  judicial  officer  he  had  no  power  to  cancel  that  license. 
If  it  be  that  the  same  gentleman  or  any  other  revenue  officer  has  the  power  to 
cancel  the  license,  nothing  that  we  have  said  or  could  say  would  interfere  with 
iheir  power  of  doing  so  now.  Nor  is  there,  in  our  decision,  anything  which  can 
tend  to  affect  the  discretion  of  any  revenue  officer  in  dealing  with  the  question 
whether  this  license  should  be  cancelled  or  not. 


188S. 


Queen- 
Empress 

Ramdhani 

Passi, 
■5  Cat*  45^ 


C.  D.  P. 


Conviction  upheld. 


CRIMINAL  REFERENCE. 

Before  Mr.  Justice  mison  and  Mr,  Justice  O'Kinealy. 

QUEEN-EMPRESS  on  the  Prosecution  of  PALAKDHARI  MAHTON 
AND  others  v.  GAYITRI  PROSUNNO  GHOSAL.i 

Bail — Illegal  Practice — Police-officer — Courts  Duty  of—Criminal  Procedure  Code 
(A3  X.  of  1882),  ss,  J44,  526 1  $26 A. 

The  practice  of  leaving  to  the  police  the  decision  as  to  the  sufficiency  of  bail,  when 
bail  has  ViNeen  ordered  by  the  Court,  is  contrary  to  law.  The  duty  of  deciding  as  to  its 
sufficiency  or  otherwise  is  with  the  Court  itself,  and  not  with  the  police. 

'  Criminal  Reference,  No.  360  of  1887,  made  hy  H,  W.  Gordon,  Esq.^  Sessions  Judge 
of  Sarun,  dated  the  22nd  of  December  1887,  against  the  order  passed  by  Baboo  Ram 
Anugraha  Narain  Singh,  Deputy  Magistrate  of  Chupra,  dated  the  21st  of  November  1887. 

I.  L.  R.,  Cal.  105. 


1888. 

Feb.  20. 
15  Cal.  455* 
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Gayitri 
Prosunno 

15  Cal^ss. 


M,  the  complainant,  ^D  the  19th  November  1887,  made  an  application  to  the  Deputy 
-  Magistrate,  under  s.  526A  of  the  Criminal  Procedure  Code,  for  the  postponement  ot  his 
case  against  G,  to  enable  him  to  apply  to  the  High  Court  under  s.  526  for  a  transfer  of 
the  case  from  the  file  of  the  Deputy  Magistrate  to  that  of  another  officer.  On  the  same 
date  the  Deputy  Magistrate  refused  the  application,  and  proceeded  with  the  case,  acquit- 
ting G. 

Held,  having  regard  to  the  words  *'  the  Court  shall  exercise,  &c., "  in  s.  5a6A,  the 
order  of  the  Deputy  Magistrate  of  the  19th  November,  refusing  to  grant  the  applicaiioo, 
was  illegal* 

This  was  a  reference  to  the  High  Court  by  the  Sessions  Judge  of  Samn 
under  s.  438  of  the  Criminal  Procedure  Code  and  Rule  34  of  the  Circular  Orders 
(Criminal)  of  the  High  Court.    The  terms  of  the  reference  were  as  follows : — 

On  the  1 6th  November  1887  one  Palakdhari  Mahton  and  others  complained 
to  the  District  Magistrate  that  the  Court  Sub-Inspector  Gayitri  Prosunno  Ghosai 
had  attempted  to  obtain  from  them  an  illegal  gratification  in  regard  to  bail  ten- 
dered by  them  on  behalf  of  Bidya  Mahton  and  others,  then  under  trial  for  certain 
offences  before  the  Deputy  Magistrate  of  Chupra.  The  complaint  was  made  over 
on  the  same  date  by  the  District  Magistrate  to  Mr.  Martin,  Deputy  Magistrate, 
for  enquiry ;  and  subsequently,  on  the  i8th  idem,  the  District  Magistrate  transfer- 
red it  to  the  file  of  Baboo  Ram  Anugrah  Narain  Sing,  Deputy  Magistrate,  for 
reasons  recorded  in  the  order-sheet. 

On  the  19th  November  the  complainant  Palakdhari  petitioned  the  Deputy  Ma- 
gistrate under  s.  526A  of  the  Crimmal  Procedure  Code  to  adjourn  the  hearmg  of 
his  case  against  the  Court  Sub- Inspector,  to  enable  him  to  make  an  application 
to  the  High  Court  under  s.  526  of  the  Criminal  Procedure  Code  to  transfer  the 
case  to  the  file  of  another  Magistrate ;  and  on  the  same  date  the  Deputy  Magis- 
trate refused  this  application  for  reasons  recorded  thereon,  and  proceeded  with 
the  trial;  and  on  the  21st  November  1887  ^^  acquitted  the  accused  Gayitri  Pro- 
•  sunno  Ghosai. 

Subsequently  Gayitri  Prosunno  Ghosai  applied  to  the  Deputy  Magistrate 
under  s,  195  of  the  Criminal  Procedure  Code  for  sanction  to  prosecute  Palakdhari 
and  one  Malang  Meah  (a  witness  for  Palakdhari)  under  ss.  211  and  i^  of  the 
Penal  Code,  and  sanction  was  accordingly  granted,  and  a  rule  was  also  issued  on 
certain  other  persons  to  show  cause  why  they  should  not  be  prosecuted  for  abet- 
ment under  ss.  211  and  109  of  the  Penal  Code. 

It  is  now  urged  before  me  among  other  points  that  the  Deputy  Magistrate  acted 
illegally  in  refusmg  to  allow  the  complainant  a  reasonable  time  to  apply  to  the  High 
Court  under  s.  526A  of  the  Criminal  Procedure  Code.  I  think  tnis  conteation  is 
valid.  The  language  of  s.  526A  is  imperative ;  and  I  think,  therefore,  the  Deputy 
Magistrate  was  bound  to  grant  the  complainant  such  a  postponement  as  would  anord 
him  a  reasonable  time  to  make  the  application  under  s.  526  of  the  Criminal  Proce- 
dure Code,  and  this,  too,  without  determining  whether  the  application  to  him  was 
or  was  not  a  hor,A  jide  one.  As  hb  order  of  the  19th  November  refusing  the  appli- 
cation is,  in  my  opinion,  illegal,  all  his  subsequent  proceedings  in  continuing  to  try 
the  case,  and  his  order  of  sanction  under  s.  19J  of  the  Criminal  Procedure  Code, 
which  is  based  on  his  judgment  in  that  case,  are  null  and  void ;  and  I  recommend 
that  these  proceedings  be  set  aside,  and  that  the  Deputy  Magistrate  be  directed  to 
retry  the  case  from  the  point  where  his  action  was  illegal,  w'jr.,  his  refusal  to  grant 
the  complainant  time  under  s.  526A  of  the  Criminal  Procedure  Code. 

Baboo  Amhica  Churn  Rose  and  Baboo  Ashooiosh  Dey  for  Palakdhari 
Mahton. 

Baboo  Rajendra  Naih  Rose  for  the  opposite  party. 
The  judgment  of  the  Court  (Wilson  and  O'Kinealy,  JJ.)  was  as  follows:— 
We  agree  with  the  Sessions  Judge  in  thinking  that  in  the  proceedings  in 
this  case  there  has  been  such  irregularity,  and  indeed  illegality,  that  they  most 
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be  set  aside  from  a  certain  point.  What  appears  is  this :  Two  persons  were 
ordered  by  the  Deputy  Magistrate  to  be  discharged  on  bail,  and  enquiries  took 
place  before  the  Police  Sub-Inspector  with  regard  to  the  bail.  There,  In  the 
first  instance,  it  is  necessary  to  point  out  what  seems  to  be  an  impropriety  of 
practice.  According  to  the  statement  of  the  Sub-Inspector,  it  would  seem  that, 
under  the  practice  in  vogue  in  that  district,  the  decision  as  to  the  sufficiency  of 
bail,  when  bail  has  been  ordered  by  the  Court,  is  left  to  the  Police  Sub-Inspec- 
tor. That  is  cleariy  contrary  to  what  is  intended  by  the  law.  If  the  Court  ad- 
mits a  man  to  bail,  it  is  of  course  at  liberty  to  call  for  a  report  from  the  police 
as  to  the  sufficiency  of  the  bail,  but  the  duty  of  deciding  as  to  its  sufficiency  or 
otherwise  is  with  the  Court  itself,  and  not  with  the  police.  If  that'  irregularity 
had  not  been  allowed  to  prevail,  it  seems  very  likely  that  the  incidents  which 
follo>^ed  would  never  have  happened.  If  such  duties  are  irregularly  entrusted 
to  the  police,  two  dangers  are  likely  to  arise :  first,  a  police-officer  may  some- 
times be  unscrupulous  enough  to  take  advantage  of  the  power  entrusted  to  him, 
as  is  alleged  in  the  present  case,  for  the  purpose  of  extortion.  On  the  other 
hand,  the  same  irregular  practice  may  lead  to  another  evil,  only  second  to  the 
first,  namely,  the  bringing  of  false  charges  against  police-officers.  If  the  police 
were  limited  to  their  proper  functions,  both  these  dangers  might  be  diminish- 
ed, if  not  wholly  avoided.  The  next  thing  tRat  happened  was  that  certain  per- 
sons were  tendered  as  bail,  and  were  rejected  by  the  police-officer  who  enquiN 
ed  into  the  matter.  On  the  i6th  of  November  a  complaint  was  made  by  two 
people  to  the  District  Magistrate  to  the  effect  that  the  police-officer  in  question 
had  endeavoured  to  extort  from  them  a  sum  of  Rs.  50  before  he  would  accept 
certain  persons  as  bail.  .  .  .  The  order  that  was  made  by  the  District  Magis- 
trate is  this :  he  referred  it  to  Mr.  Martin,  a  Deputy  Magistrate,  for  enquiry.  .  .  . 
That  order  was  made  on  the  i6th  November,  on  the  same  day  that  the  com- 
plaint was  made.  Then  on  the  i8th  of  November  there  is  another  order  by 
the  District  Magistrate,  also  written  on  the  back  of  the  complaint,  m.,  "  Trans- 
ferred to  the  file  of  Baboo  R.  A.  N.  Singh — vide  order-sheet."  .  .  .  The  case  ac- 
cordingly having  been  transferred  to  the  file  of  the  Second  Deputy  Magistrate,  it 
was  called  on  on  the  1 9th  of  November.  On  the  1 9th  of  November  the  complain- 
ants presented  a  petition  asking  for  an  adjournment  sufficient  to  enable  them  to 
apply  to  this  Court  for  a  transfer  of  the  case  from  that  Magistrate  to  another.  That 
petition  was  refused  in  these  terms : "  It  was  urged  by  the  opposite  party  that  the 
present  charge  has  been  got  up  by  conspirators,  and  the  complainant  is  merely  a 
tool  in  the  hands  of  others ;  that  the  coneideration  of  this  petition  be  deferred  until 
after  the  cross-examination  of  the  complainant.  It  is  urged  that  the  aiders  of 
the  complainant  by  obtaining  postponement  wish  to  have  time  to  concoct  evi- 
dence against  the  accused.  Ordered :  That  the  consideration  of  this  petition 
be  deferred  until  after  examination  of  the  complainant." 

That  was  the  order  made  on  the  19th,  and  the  complainant  was  required 
there  and  then  to  go  on  with  his  case,  and  certain  witnesses  were  examined  .  . . 
Then  another  order  was  made,  apparently  on  the  same  day,  as  follows :  "  Con- 
sideration resumed  after  examination  of  complainant.  Without  expressing  any 
opinion  on  the  merits  of  the  case  at  this  stage  of  the  proceedings,  I  find  facts 
have  been  elicited  from  the  complainant's  examination  which  would  tend  to 
show  that  he  is  a  mere  tool  in  the  hands  of  others,  and  any  postponement  will 
be  detrimental  to  the  accused.  Ordered :  That  the  petition  be  refused/'  Ac- 
"  cordingly,  the  complainant's  witnesses  having  been  examined  on  the  19th  of 
November,  the  matter  was  adjourned  to  the  2  ist  November.  .  .  .  On  the  aist 
of  November  the  complainant  put  in  a  petition  asking  for  some  time  to  pro- 
duce further  evidence,  and  the  order  upon  that  application  was  this  :  "  At  the 


tf88. 

QUSBH. 

EnpftBfts 

V. 

GayitAi 

Prosunno 

Ghosal, 

15  au.  455. 


Digitized  by 


Google 


836 


INDIA  N  LAW  REPORTS. 


1888, 

QUBBN- 

Empress 

Gayitri 
Pros UN NO 

Ghosal, 
15  Cal.  455. 


Feb,  21. 


instance  of  the  pleader  for  the  defence,  the  petitioner  was  asked  what  were  the 
contents  of  this  petition.  The  petitioner  said  in  this  petition,  he  prays  for  fi\'e 
or  six  days*  postponement  to  bring  more  witnesses,  and  that  this  petition  also 
contains  a  statement  that  he  petitioned  the  Magistrate-Collector  for  the  exami- 
nation of  his  witnesses,  and  that  he  wired  the  High  Court  for  the  trial  of  this 
case  by  that  Hon'ble  Court ;"  and  it  was  ordered  "  that  the  Court  does  not 
think  it  necessary  to  go  into  the  irrelevant  matters  alleged  to  have  occarred 
four  months  before,  which  have  no  bearing  on  the  present  case.  The  prayer 
of  the  applicant  for  six  days'  postponement  to  examine  fresh  witnesses  for 
prosecution  is  untenable,  as  he  closed  his  case  on  19th  instant,  and  S2ud 
that  he  had  no  other  witnesses  to  examine.  Application  refused."  On  the 
same  day,  the  21st,  two  witnesses  for  the  defence  were  examined,  and  then 
the  accused  person  was  acquitted.  On  the  same  day  an  order  was  made  di- 
recting proceedings  to  be  taken  against  the  complainants  for  having  made 
a  false  complaint.  .  .  .  We  agree  with  the  Sessions  J  udge  that  on  the  grounds 
pointed  out  by  him  these  proceedings  are  wholly  illegal.  Under  s.  5 26 A, 
added  by  Act  III.  of  1884  to  the  Criminal  Procedure  Code,  we  think  the  Ses- 
sions Judge  is  right  in  saying  that  the  public  prosecutor,  or  the  complainant,  or 
the  accused,  has  the  right  to  notify  to  the  Court  before  which  a  case  or  appeal 
is  pending,  before  the  commencement  of  the  hearing  of  the  case,  that  he  in- 
tends to  make  an  application  to  this  Court  to  transfer  the  case  from  one  officer 
to  another ;  and  if  he  does  so,  the  words  of  the  section  are :  "  The  Court  shall 
exercise  the  powers  of  postponement  or  adjournment  given  by  s.  344  in  such 
a  manner  as  will  afford  a  reasonable  time  for  the  application  being  made  and 
an  order  being  obtained  thereon,  before  the  accused  is  called  on  for  his  de- 
fence, or,  in  the  case  of  an  appeal,  before  the  hearing  of  the  appeal."  These 
words  are  obligatory ;  and  the  refusal  to  grant  the  application  was  illegal,  and 
the  whole  of  the  proceedings  that  followed  cannot  be  supported.  The  result 
is  that,  after  hearing  those  who  have  appeared  on  behalf  of  all  parties,  the 
Crown,  the  complainant,  and  the  accused,  we  have  no  hesitation  in  saying  that 
the  order  recommended  by  the  Sessions  Judge  should  be  made,  viz,,  that  the 
proceedings  in  this  case  from  the  19th  of  November,  when  the  application  for 
postponement  was  made  and  refused,  must  be  set  aside.  The  whole  trial  must 
be  begun  over  again  from  that  point ;  and  of  course  the  order  directing  the 
prosecution  of  the  complainants  for  making  a  false  complaint  is  set  aside  also. 

Order  sei  aside. 


15  Cal.  511. 


APPELLATE  CRIMINAL. 

Be/ore  Mr,  Justice  Prinsep  and  Mr,  Justice  Pigot, 

.    ISH AN  MUCHI  AND  OTHERS  z^.  THE  QUEEN-EM PRESS.i 

Receiving  stolen  property — Evidence — Penal  Code  (A&  XLV,  0/ 1860  J,  5,411, 
To  constitute  the  offence  of  receiving  stolen  property,  there  must  be  some  proof  that 
some  person  other  than  the  accused  had  possession  of  the  property  before  the  accused  got 
possession  of  it. 

IsHAN  MucHi,  Ananda  Muchi,  Tushti  Muchi,  Bonomali  Muchi,  and  Is- 
tambar  Muchi,  were  tried  by  the  Sessions  Judge  of  Jessore  for  the  offence  of 


1  Criminal  Appeal,  No.  16  of  1888,  against  the  order  passed  by  F.  E.  Pargiter,  Esq., 
Sessions  Judge  of  Jessore,  dated  the  2nd  of  December  1887,  committed  for  trial  to  the 
Court  of  Session  by  Baboo  Kader  Nath  Biswas,  Deputy  Magistrate  of  Jheaidah,  dated 
2nd  August  1887. 
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receiving  stolen  property,  first,  in  respect  of  property  belonging  to  one  Tara-        «888. 
xnoni  Baishnavi ;  and,  secondly,  in  respect  of  property  belonging  to  another  per-  J^^Tmuchi 
son  of  the  name  of  Nimai  Karikar.    There  were  two  trials  and  a  conviction  in 
each.  J'* 

The  facts  of  the  first  case  were  as  follows  :     About  midnight  on  the  i6th      ^ 
June  1887,  Taramoni  Baishnavi  was  awaked  by  knocks  at  her  door.     She  got      Q"bbn. 
up,  lit  a  lamp,  and  called  to  a  neighbour,  but  got  no  reply ;  she  heard  the     Empress, 
sound  of  pots  knocked  about,  and  the  voices  of  two  neighbours  talking.     She    "5  Cat.  511. 
called  to  them  and  to  other  neighbours,  but  got  no  satisfactory  replies,  till  at 
length  the  chowkidar  was  sent  for,  who  came  with  two  neighbours,  Mohun  Das 
and  Nando  Kapali. 

She  found  a  pillow  torn  up  in  her  verandah ;  but  these  men  after  a  cursory 
view  left  her.  After  staying  about  an  hour  in  the  verandah  she  entered  her 
house,  and  was  about  to  shut  the  door  when  two  men  entered,  the  foremost  of 
^hom  resembled  one  Sona  Kapali,  and  the  second  resembled  one  Ghulam 
Kahar  in  his  voice.  They  put  out  the  light,  and  one  of  them  pulled  off  a  gold 
bracelet  from  her  wrist.  They  told  her  to  go  outside ;  and  she  went  to  her 
neighbour  Nobin  Dass's  house.  From  there  she  saw  several  men  go  south- 
ward from  her  house  past  his,  carrying  a  tin  box.  The  tin  box  (which  was  a 
rather  large  one)  contained  two  small  wooden  boxes,  in  which  was  a  large  quan- 
tity of  jewellery.  The  wooden  frame  work,  in  which  the  tin  box  was,  was  found 
broken  in  the  yard ;  and  next  morning  the  tin  box  and  the  two  small  boxes 
were  found  in  the  field  opened.  All  the  jewellery,  which  she  valued  at  Rs. 
308-10,  was  gone. 

Next  day,  Taramoni  complained  to  the  police,  and  they  came  to  investi- 
gate on  19th  June ;  but  nothing  material  was  discovered  till  27th  June.  On 
28th  June  the  Sub-Inspector  searched  the  house  of  the  accused  Ananda  Muchi ; 
and  the  Inspector  searched  the  houses  occupied  by  the  other  accused.  Ananda 
lived  in  Paltadanga,  and  the  other  accused  in  Raghunathpur,  about  five  miles 
apart.  These  villages  are  some  miles  distant  from  Gilapol,  where  Taramoni 
lives. 

The  prosecution  proved  that  in  Ananda's  house,  in  a  cow-house,  were 
found  buried  in  the  ground,  beneath  a  heap  of  cow-dung,  a  silver  girdle  and 
some  other  ornaments.  In  the  house  occupied  by  Ishan  Muchi  were  found, 
hidden  inside  a  pillow  case,  two  chains  of  a  gold  necklace  and  some  gold  "co- 
coanut  flower"  ornaments^  and  inside  a  pot  of  kalai  were  found  one  chain  of  a 
gold  necklace  and  some  "  cocoanut  fiower  "  ornaments.  In  a  heap  of  earth  be- 
neath the  cave  of  Tushti  Muchi's  house  were  found  one  chain  of  a  gold  neck- 
lace and  some  ''  cocoanut  fiower  '*  ornaments.  Nothing  was  found  in  the  house 
occupied  by  Bonomali  and  Istambar  Muchi.  The  chains  were  all  alike,  and 
the  "cocoanut  fiower"  were  also  all  alike.  Taramoni  identified  them  and  the 
girdle  as  her  property,  which  was  stolen  on  the  night  of  the  robbery.  The  ac- 
cused all  admitted  the  property  was  found  as  stated  by  the  prosecution,  but  de- 
nied all  knowledge  of  it. 

The  facts  of  the  second  case  were  very  similar. 

In  both  cases  the  Court  found  Ishan,  Ananda,  and  Tushti  Muchi  guilty 
under  s.  41 1  of  the  Penal  Code  of  dishonestly  receiving  stolen  property  ;  and 
sentenced  them  in  the  first  case  to  three,  five,  and  one  year*s  rigorous  imprison- 
nrent  respectively,  and  in  the  second  case  to  one  year's  rigorous  imprisonment 
each. 

Bonomali  and  Istambar  Muchi  were  acquitted  in  both  cases. 
The  Court  directed  the  restoration  of  the  stolen  property  to  Taramoni 
Baishnavi  and  Nimai  Karikar. 
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1888.  Ishan,  Ananda,  and  Tushli  Muchi,  appealed  to  ihe  High  Court 

" r; No  one  appeared  on  the  appeal. 

I8HAN  Muchi         r^^^  judgment  of  the  Court  (Prinskp  and  Pigot,  JJ.)  was  as  follows  :— 
••  The  prisoners  are  convicted  of  dishonestly  receiving  stolen  property,  first 

^^"         under  s.  41 1,  in  respect  of  the  goods  belonging  to  one  person*  and,  second,  in 
QuBBN*      respect  of  goods  belonging  to  another.    They  were  separately  tried  and  seo- 
EMfKtss,     tenced  on  each  of  these  charges. 

15  Cat.  511.  There  is  no  proof  against  them  save  the  fact  that  the  goods  found  in  their 

possession  were  stolen  from  different  persons,  and  were  found  in  their  posses- 
sion under  such  circumstances  as  to  prove  a  guilty  knowledge  on  their  part. 

There  is  no  proof  as  to  their  receipt  of  the  goods ;  nothing  to  show  that 
they  received  them  at  different  times  or  from  different  persons.  All  the  g^oods 
in  the  possession  of  each  prisoner  may  have  been  stolen  by  the  same  thief,  and 
may  have  been  by  him  delivered  to  that  prisoner  at  the  same  time,  although 
stolen  on  different  occasions. 

If  each  prisoner  received  the  goods  found  in  his  possession  together  at  the 
same  time,  that  would  constitute  only  one  offence. 

There  is  nothing  in  the  fact  that  the  goods  were  stolen  at  different  tiroes, 
to  constitute  by  itself  proof  that  they  were  received  at  different  times,  or  under 
such  circumstances  as  to  show  that  more  than  one  offence  was  committed  in 
receiving  them. 

It  need  not  be  considered  whether,  if  a  thief  brought  to  a  receiver,  say,  a 
coat  and  a  ring,  stolen  from  different  persons,  and  on  the  same  occasion  gave 
them  to  the  receiver,  if  he  said,  "  Here  is  a  coat  stolen  from  A,  take  this," 
and  the  receiver  took  it,  and  also,  "  Here  is  a  ring  stolen  from  B,  take  this," 
and  the  receiver  took  it,  these  acts  would  or  would  not  constitute  different  of- 
fences, because  there  is  nothing  to  show  that  such  a  case  existed  here. 

Here  there  is  nothing  but  possession  of  stolen  property  found  concealed 
established ;  and  this  is  consistent  with  only  one  offence  having  been  commit- 
ted, so  far  as  receiving  is  concerned ;  but  in  truth  the  offence  proved  is  only 
the  retaining  of  stolen  goods. 

In  this  case,  as  observed,  there  is  no  proof  of  actual  receiving ;  and  it  has 
been  held  in  England  (2  Russell  on  Crimes  citing  .^.  v.  Cordy)  that  to  consti- 
tute the  offence  of  receiving  there  must  be  some  proof  that  some  person  other 
than  the  prisoner  had  possession  of  the  goods  before  the  prisoner  got  posses- 
sion of  them ;  otherwise,  possession  of  them  is  only  proof  of  the  stealings  which 
is  not  found  here.^ 

If  this  rule  prevails  under  the  Peiml  Code  (and  we  see  no  reason  why  it 
should  not),  the  prisoners  should  have  been  convicted  of  the  retention  of  stolen 
goods,  knowing  or  having  reason  to  believe  that  they  were  stolen,  of  the  ex- 
istence of  which  knowledge  or  belief  their  concealment  of  the  goods  was  evi- 
dence. 

We  therefore  set  aside  the  conviction  in  the  second  trial.  The  first  con- 
viction in  the  first  case  we  also  set  aside,  and  in  lieu  thereof  we  convict  the 
prisoners  under  the  same  section  (41 1)  of  dishonestly  retaining  stolen  property, 
and  sentence  the  prisoners  on  the  findings  In  the  first  case,  Ishan  to  four  years, 
Ananda  to  six  years,  and  Tushti  to  two  years,  all  in  rigorous  imprisonment. 

Conviction  and  sentences  varied. 

C.  D.  P. 

>  See  th«  case  of  Empress  v.  Uttum  Koondoo,  I.  L.  R.,  8  Gal.  634,  where,  however,  the 
point  does  not  seem  to  have  been  taken. — Ed. 
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CRIMINAL  -REVISION. 

Be/ore  Mr,  Justice  Prinsep  and  Mr,  Justice  Pigoi, 

In  the  matter  of  SARBANANDA  BASU  MOZUMDAR  and  another  (Peti-         1888. 

TioNERs)  V.  PRAN  SANKAR  ROY  CHOWDHURl  and  others  (Op-      Feb.  20. 

posite  Party).^  ^  , 

^  15  Cal.  527, 

Criminal  Procedure  Code  (Act  X.  of  1882) y  s,  14$ — Dispute  as  to  right  to  collect 
rents — Tangible  immovable  property. 

A  dispute  as  to  the  right  to  collect  rents  is  a  dispute  concerning  tangible  immovable 
property  within  the  meaning  of  s.  145  of  the  Criminal  Procedure  Code. 

Harak  Narain  Singh  v.  Luchmi  Bux  Roy^  and  Sutherland  v.  Cromd^  referred  to ;  Pra- 
matha  Bhusana  Deb  Roy  v.  Doorga  Churn  Bhattarcharji^  followed. 

Where  a  dispute  arose  as  to  the  right  to  collect  the  rents  of  certain  land  the  owner- 
ship of  which  was  claimed  by  both  A  and  B,  and  the  tenants  who  had  been  paying  rent 
to  A  refused  to  pay  rent  to  A  and  attorned  to  B :  Held  that  the  conduct  of  the  tenants 
in  attorning  to  B  was  not  an  assertion  of  possession  adverse  to  A  such  as  to  put  an  end 
to  the  relation  of  landlord  and  tenant  between  them  and  A  and  to  A's  right  to  collect  the 
rents.  Such  attornment,  therefore,  did  not  deprive  A  of  his  right  to  have  recourse  to  s. 
145  in  case  of  a  likelihood  of  a  breach  of  the  peace,  so  as  to  have  his  possession  of  the 
right  to  collect  the  rents  maintained,  pending  proceedings  in  a  civil  suit. 

This  case  arose  out  of  a  dispute  concerning  the  right  to  collect  the  rents 
from  the  ryots  of  a  piece  of  reformed  chur  land  in  the  district  of  Faridpore, 
called  Shomaspur  by  the  petitioners,  and  Dowlutdia  by  the  opposite  party. 

In  1859  the  river  Padma  flowed  on  the  east  of  a  group  of  temporary  set- 
tled estates  known  as  the  Panchas  Hazari  Mehals.  In  midstream  there  was 
an  island  called  Dowlutdia,  which  belonged  to  the  Teota  Rajahs  (the  opposite 
party  to  these  proceedings).  In  this  island  there  were  a  few  small  churs  which 
did  not  belong  to  the  Teota  Rajahs ;  the  chur  on  the  extreme  east  of  the  island 
was  called  Shomaspur,  and  belonged  to  Sarbananda  Basu  Mozumdar,  one  of 
the  petitioners. 

Between  1859  and  1875  ^^^  Padma  had  shifted  its  course,  the  island 
Dowlutdia  had  disappeared,  and  large  accretions  had  formed  contiguous  to  the 
Panchas  Hazari  Mehals.  Beyond  these  accretions,  there  was  a  narrow  strip 
of  land. 

About  1877  the  accretions,  extending  up  to  the  main  stream  of  the  Padma, 
were  at  first  settled  to  the  Panchas  Hazari  Mehals ;  but  subsequently  all  the 
lands  on  the  east  of  the  western  boundary  of  the  island  of  Dowlutdia  were  re- 
leased to  the  Teota  Rajahs  with  the  exception  of  some  portions,  which  were 
claimed  by  Sarbananda  Baboo  and  a  Mr.  Renny. 

All  along  a  suti  (a  channel)  ran  through  the  relinquished  tract  from 
north  to  south.  On  the  east  of  this  suti,  and  a  good  way  of!  from  it,  flowed 
the  main  stream  of  the  Padma.  Both  these  kept  constantly  shifting  eastward 
until  the  suti  occupied  the  position  which  the  main  stream  of  the  Padma  did  in 
1877.  This  suti  was  called  Kootibaree  suti  in  1881,  and  is  still  known  by  that 
name.    The  main  stream  of  the  Padma  at  this  time  was  about  a  mile  on  the 


'  Criminal  Revision,  No.  322  of  1887,  against  the  order  passed  by  W.  H.  Thomson, 
Esq.,  Deputy  Magistrate  of  Goalundo,  dated  the  27th  of  August  1887. 
^SC.  L.  R287. 

>  18  W.  R.  Cr.  II ;  9  B.  L.  R.  229. 
*  I,  L.  R.,  u  Cal.  413. 
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1887.         east  of  the  suti.     The  land  in  dispute  lay  between  the  Kootibaree  snti  and  the 
river  Padma,  and  began  to  reform  some  time  between  1877  and  1880. 

In  THE  '6  // 

MATTER  OF  The  tenants  on  the  disputed  land  paid  rents  to  the  Teota  Rajahs,  the  op- 

Sarbananda  posite  party,  down  to  March  or  April  1886.     Subsequently  disputes  arose  be- 

Basu      ^  tween  the  tenants  and  the  Rajahs,  who  tried  to  raise  the  rents.     Being  unable 

MozuMDAR    ^0  obtain  enhancement  of  rent  from  the  tenants,  the  Rajahs  declared  the  land 

^  to  be  their  khas  khamar,  settled  them  with  other  tenants,  and  unsuccessfully 

PranSankar  c^^^cavoured  to  oust  the  old 'and  put  the  new  tenants  in  possession.     The  len- 

„     P  ants  refused  to  pay  any  rents  to  the  Rajahs,  and  attorned  to  Sarbananda  Basn 

HOW-   ^^^  another,  the  petitioners,  executing  kabuliats  which  were  registered  in  the 

DHURi,       course  of  August  1886.  In  consequence  of  the  threatening  attitude  of  the  parties 

i5Cal.  527.   indicating  a  probability  of  a  breach  of  the  peace,  proceedings  under  s.  145  of 

the  Code  of  Criminal  Procedure  were  instituted  in  October  1886. 

Mr.  W.  H.  Thomson,  the  Deputy  Magistrate  of  Goalundo,  found  that,  on 
the  30th  October  1886,  the  date  the  initial  proceedings  were  framed,  the  Teota 
Rajahs,  the  opposite  party,  were  in  possession  by  receipt  of  rent  from  the  ten- 
ants as  against  the  petitioners;  and  by  his  order  of  27th  August  1887  passed 
under  s  145  ordered  that  the  opposite  party  do  remain  in  possession  until  evict- 
ed therefrom  in  due  course  of  law,  and  forbade  all  disturbance  of  such  posses- 
sion until  such  eviction.  He  further  ordered  under  s.  148  that  the  petitioners 
should  pay  the  opposite  party  the  sum  of  Rs.  1,500  as  costs. 

The  Sessions  Judge  of  Faridpore  confirmed  the  order  of  27th  August  1887 
on  the  19th  September. 

The  petitioners  applied  to  the  High  Court  under  the  revisional  sections, 
and  obtained  a  rule  calling  on  the  opposite  party  to  show  cause  why  the  order 
of  27th  August  1887  should  not  be  set  aside. 

Mr.  Evans  and  Mr.  M,  P,  Gasper,  Baboo  Guru  Doss  Banrurjec^  and 
Baboo  Jogesh  Chunder  Dey  for  the  petitioners. 

The  Advocate-GeTteral  (Mr.  Paul),  Mr.  Woodroffey  Baboo  Ambica  Churn 
Boscy  and  Baboo  Grija  Sanker  Mozumdar  for  the  opposite  party. 

The  judgment  of  the. Court  (Prinsep  and  Pigot,  JJ.)  was  as  follows: — 

This  matter  under  s.  145,  Code  of  Criminal  Procedure,  relates  to  nearly 
10,000  bighas  of  chur  land  in  the  district  of  Faridpore.  The  parties  are  zemin- 
dars ;  and  the  question  at  issue  is  the  right  to  receive  rent  from  the  cultivators. 
None  of  these  ryots  is  a  party  to  these  proceedings.  It  has  been  found  by  the 
Magistrate,  after  a  long  and  careful  investigation,  and  in  a  well  considered  jadg- 
ment,  that  up  to  the  end  of  the  Bengali  year,  March  or  April  1 886,  the  r>'ots  on  this 
chur  paid  rents  to  the  Teotsr  Rajahs,  party  No.  1 ;  that  subsequently  disputes  arose, 
and  the  Rajahs,  being  unable  to  obtain  enhancement  of  rent  from  the  tenants, 
declared  the  lands  to  be  their  khas  khamar,  and  unsuccessfully  endeavoured  to 
make  settlements  with  some  other  tenants  for  a  portion  at  least  of  the  lands.  The 
tenants,  on  the  other  hand,  told  the  Rajahs  that  they  would  not  pay  them  any  rents. 
The  tenants  probably  finding  themselves  unable,  unless  supported  by  some  person 
of  influence,  to  resist  the  Teota  Rajahs,  put  themselves  into  the  handsof  Sarbanan- 
da Basu  and  another,  the  second  party  to  these  proceedings,  and  attorned  to  them 
execntingkabuliats,  which  were  registered  inthe  course  of  August.  Inconsequence 
of  the  threatening  attitude  of  the  parties  indicating  probability  of  a  breach  of  the 
peace,  proceedings  under  s.  145  were  instituted  in  October  1886.  It  is  unne- 
cessary to  refer  to  the  cause  of  those  proceedings,  except  to  state  that^  on  the 
27th  August  1887,  the  sub-divisional  officer  of  Goalundo  found  that  the  first 
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party,  the  Teota  Rajahs,  were  in  possession  by  receipt  of  rent  from  the  tenants        iSSSi 
as  against  the  second  party^  — -_— . 

The  main  objections  taken  before  us  as  a  Court  of  Revision  are  that  this    ^^^^^kr  09 
dispute  between  zemindars  with  respect  to  land  occupied  or  held  by  tenants  is  sarbahawda 
not  properly  cognizable  under  s.  145,  and  that,  if  cognizable,  on  the  findings        ^ 
of  the  Magistrate,  the  second  party  was  entitled  to  be  declared  to  be  in  pos-   ^^ 
session. 

The  first  contention  is  founded  upon  a  construction  of  the  section  in  the  p^^j^  SaotcaA 
present  Code  similar  to  that  adopted  at  one  lime  by  Phear,  J.,  with  respeft  to    ^.     ohojwu 
s.  530  of  the  old  Code — that  is,  that  the  section  is  applicable  only  to  cases  of  v;how» 

actual  or  manual  possession,  such  as  that  of  ryots.  *!!![!?*** 

That  was  not,  however,  the  construction  of  the  words  of  the  section,  which 
finally  prevailed  in  this  Court.  Under  s.  530  it  was,  as  Jackson,  J.,  said  in 
Hofak  Narain  Singh  v.  Luchmi  Bux  Roy}  "  settled  law  that  the  section  con- 
templates disputes  between  owners  as  well  as  occupiers  of  land,"  following  in 
this  resped  Suiherland  v.  Crowdy?  and  he  pointed  out  in  that  case  that  this 
construction  of  the  section  is  in  conformity  with"  the  policy  of  the  law  as  shown 
in  previous  legislation  on  this  subjed. 

It  is  argued  that  the  introduction  into  the  present  s.  145  of  the  word 
*'  tangible  "  before  the  words  "  immoveable  property  "  indicates  that  actual  pos-  « 

session  is  alone  contemplated  by  it.  As  to  this,  we  can  but  adopt  and  follow 
the  language  of  Field,  J.,  in  Pramatha  Bhusana  Deb  Roy  v.  Doorga  Churn 
BhuUacharji^  We  think  that  a  dispute  as  to  'the  right  to  colled  rents  is  a 
dispute  concerning  tangible  immoveable  property  under  s.  145.  There  can  be 
HO  question  that  disputes  regarding  the  exercise  of  this  right  are  most  fruitful 
causes  of  disturbance,  especially  in  newly  formed  alluvial  lands,  such  as  are 
the  subjed  of  the  proceedings  now  before  us.  We  have  no  doubt  that  it  is 
the  policy  of  the  law  that  Magistrates  should  have  summary  jurisdiction  to  pass 
temporary  orders  in  such  matters,  so  as  to  prevent  the  occurrence  of  serious 
breaches  of  the  peace.  We  are  so  strongly  impressed  with  this  view  that,  had 
the  decision  of  another  Division  Bench  been  to  the  contrary,  we  should  have 
felt  it  our  duty  to  refer  the  matter  to  a  Full  Bench. 

As  to  the  second  objection,  it  is  contended  that,  inasmuch  as  the  tenants 
had  attorned  to  the  second  party,  the  first  party  had  ceased  to  be  in  possession, 
and  that  consequently  the  order  of  the  Magistrate  in  their  favour  should  be  set 
aside ;  that  the  previous  existing  tenancy  had  been  determined  by  the  action 
of  the  Teota  Rajahs  in  declaring  the  lands  to  be  their  khas  khamar ;  and  next 
that,  even  if  this  were  not  sufficient  to  determine  the  tenancy,  the  conduft  of 
the  tenants  in  attorning  to  the  second  pary  would  be  an  assertion  of  possession 
adverse  to  the  Teota  Rajahs,  such  as  to  put  an  end  to  any  previously  existing 
relations  between  them  and  the  Rajahs,  and,  with  them,  to  the  existence  of  such 
a  right  to  colled  the  rents  as  is  within  the  section.  We  do  not  think  so.  No 
doubt,  a  zemindar  and  his  tenants  might,  by  agreement,  determine  any  relation 
of  landlord  and  tenant  existing  between  them.  But  the  acts  of  the  two  parties, 
the  Rajahs  and  the  tenants,  in  the  matter  before  us,  certainly  cannot  be  con- 
strued as  constituting  such  an  agreement  between  them.  The  attornment  by 
the  tenants  to  the  second  party  is  not  shown  to  have  been  even  known  to  the 
Rajahs  until  after  the  proceedings  under  s.  145  were  instituted.  We  regard 
the  acts  done  by  the  Teota  Raj^s  and  the  tenants  in  this  way :  The  Rajahs 

»  5  C.  L.  R.  387  (289).  2  18  W.  R.  II.  >  I.  L.  R.,  II  Cal.  413  (416). 

L  L.  R.,  Cal.  106. 
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i888»        endeavoured  to  terminate  the  tenancy  m  a  manner  which  was  wholly  unlawful, 

'— and  in  this  they  were  opposed  by  the  tenants,  and  were  unsuccessful  in  obtain- 

IN  THE       .jjg,  £j.Qj^  i^tm  a  surrender  of  their  lands.  Under  such  circumstances,  theoriginal 

HATTER  OF    jenaucy  still  subsisted,  and  the  tenants  in  possession  of  the  lands  remained  liable 

Sarbananda  jq  pay  rent  as  heretofore.     The  subsequent  acts  of  the  tenants  in  repudiating  as 

Basu        their  landlords  the  Teota  Rajahs,  and  in  attorning  to  the  second  party  to  these 

MozuMDAR   proceedings,  could  not  by  themselves  alone  operate  so  as  to  determine  their 

».  tenancy.     As  has  already  been  stated,  no  notice  was  given  to  the  Rajahs  that 

pRAN  Sankar  the  tenants  had  put  an  end  to  their  tenancy  under  them.    We  need  not  consider 

Boy  Chow-  what  the  effect  of  such  notice,  if  any,  might  have  been. 

DHURi,  It  was  argued  that  the  decision  of  the  Magistrate  was  wrong,  as  involving 

^sCal*  527'  the  acceptance  of  this  proposition  ;  that  the  right  of  a  zemindar  to  come  in  un- 
der this  section  must  exist,  even  though  the  payment  of  rent  has  been  withheld 
from  him  for  years,  so  long  as  his  right  to  recover  it  by  proceedings-at-law  can 
be  shown  ;  and  that  such  a  proposition  cannot  be  accepted,  as  it  cannot  be  sup- 
posed that  questions  of  title  were  intended  to  come  before  a  Magistrate  for  de- 
cision under  this  section.  There  may  be  great  force  in  that  argument,  and  the 
Magistrate,  so  far  as  he  adopted  this  view,  may  have  been  wrong.  The  point 
need  not  be  decided  by  us  ii)  this  case,  and  we  do  not  decide  it.  Here  the 
rent  was  paid  down  to  just  before  the  dispute  between  the  Rajahs  and  the  ryots 
which  led  to  the  proceeding  under  s.  145,  Code  of  Criminal  Procedure;  and 
upon  the  dispute  taking  place  they  attorned,  by  real  or  pretended  payments 
of  rent,  to  a  stranger.  The  question  on  the  second  branch  of  the  case  is,  whether 
such  a  proceeding  by  the  tenants  of  a  zemindar  can  deprive  him  of  recourse  to 
this  section  in  case  of  danger  to  the  peace,  to  have  his  possession  of  the  right 
to  collect  rents  maintained,  pending  civil  proceedings ;  and  we  must  determine 
that  question  in  the  negative. 

Having  regard  to  the  length  and  character  of  the  proceedings  before  the 
Magistrate,  we  are  of  opinion  that  his  order  regarding  costs  should  stand. 
The  rule  must,  therefore,  be  discharged. 
C.  D.  P. 

Rule  discharged. 


CRIMINAL  REFERENCE. 

Before  Mr,  Justice  Prinsep  and  Mr,  Justice  Pigot, 

1888.         LUCKHEE  NARAIN  BANERJEE  and  others  (Petitioners)  ».  RAM 
Mar.  24.  KUMAR  MUKHERJEE  (Opposite  Party).i 


15  Cal.  564.  Criminal  Procedure  Code  (AA  X,  of  1882)^  ss,  133 — /J7,  Course  to  be  followed  in 
the  administration  of—Obstruction  to  highway — Claim  of  title — Bona  fides 
of  claim  of  title ^  Right  of  Magistrate  to  enquire  into — Jurisdiction, 

The  mere  assertion  of  a  claim  of  title  made  without  reasonable  ground,  or  honest  be- 
lief in  it,  or  honest  intention  to  support  it,  will  not  oust  a  Criminal  Court  of  its  jurisdic- 
tion under  ss.  133 — 137  of  the  Criminal  Procedure  Code. 

In  proceedings  under  s.  133  of  the  Criminal  Procedure  Code,  with  reference  to  ob- 
structions to  public  ways,  it  is  open  to  the  Magistrate  to  enquire  into  the  bona  fides  of  the 


*  Criminal  Reference,  No.  296  of  1887,  made  by  R.  M.  Towers,  Esq.,  Sessions  Judge 
of  Midnapore,  dated  the  29th  of  October  1887,  against  the  order  passed  by  E,  Crake,  Esq., 
Assistant  Magistrate  of  Midnapore,  dated  the  12th  of  September  1887, 
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claim  ;  and  where  he  decides  against  its  bona /ides,  he  must  state  reasons  for  his  decision  1888. 

nrhich  will  be  subject  to  revision  by  the  High  Court.  m. 

Such  a  claim  must  be  set  up  at  or  before  the  hearing  and  not  afterwards.  In  re  Chun-  Luckhbe 
tiermith  Sen,^  Chuni  Lull  v.  Ram  Kishen  Sahoo,'^  Muity  Ram  Sahoo  v.  Mohi  Lull, Roy,^  and  Narain 
R.  V.  Sandfordf  referred  to.  Banbrjbb 

This  was  a  reference  by  the  Sessions  Judge  of  Midnapore  under  the  pro-  «r. 

visions  of  s.  438  of  the  Criminal  Procedure  Code.    The  terms  of  the  reference  Ram  Kumar 
were  as  follows  : —  Mukhbrjse. 

In  this  case  the  present  petitioner  was  called  on  by  an  order  from  the  Magis-  X5  Cal.  ^64^ 
trate  of  the  district  to  remove  a  fence  from  an  alleged  public  way,  or  to  show  cause 
(s.  133  of  the  Criminal  Procedure  Code)  before  the  Assistant  Magistrate  why  the 
order  should  be  set  aside  or  modified.  Before  that  the  opposite  party  had  made 
another  petition  under  ss.  133  and  144,  which  was  dealt  with  by  a  Deputy  Magistrate, 
Baboo  Bankim  Chunder  Chatterjee,  under  s.  144  only,  he  not  being  empowered  to 
act  under  s.  133.  The  order  passed  by  him  (dated  13th  August)  after  a  local  in- 
vestigation dealt  with  a  different  obstruction  (to  the  same  road)  from  that  now  un- 
der consideration.  From  the  language  used  by  him  in  the  order  in  question,  he  does 
not  appear  to  have  thought  that  the  way  in  question  was  one  coming  within  the  se- 
cond para,  of  s.  133.  He  says  :  "The  other  obstruction  (the  one  now  under  con- 
sideration) is  at  a  spot  the  connection  of  which  with  any  public  thoroughfare  was 
not  clear  to  me.  It  is  quite  possible  it  may  be  so  connected,  but  a  portion  was 
under  water  and  another  portion  cut  up,  so  that  the  traces  of  a  footpath,  if  any 
existed,  were  not  visible  to  me.  An  embankment  was  pointed  out  as  being  a  con- 
tinuation of  the  road,  but  it  is  overgrown  with  jungle,  and  bore  no  traces  of  hav- 
ing been  used  as  a  thoroughfare  for  some  time  past." 

The  Assistant  Magistrate,  after  taking  evidence  on  both  sides,  passed  an  order 
on  the  I2lh  September  under  s.  137  that  the  order  of  the  Magistrate  directing  the 
removal  of  the  obstruction  be  made  absolute.  The  Magistrate  of  the  district  direct- 
ed, on  the  14th  September,  notice  to  issue  under  s.  140,  allowing  three  days  from 
the  date  of  its  receipt  for  carrying  out  his  original  order.  Against  these  proceed- 
ings the  present  application  for  reference  has  been  made,  and  both  parties  have 
been  heard  through  pleaders. 

For  the  present  petitioner  the  rulings  in  Basaruddih  Bhuiah  v.  Bahar  Ali^ 
Askar  Mea  v.  Sabdar  Mea,^  and  Lai  Miah  v.  Nazir  Khalashi^^  are  relied  on ;  by 
the  other  side  Angela  v.  Cargill,^  There  was  no  essential  difference  in  the  wording 
of  the  sections  of  the  Criminal  Procedure  Code  which  were  in  force  when  the  above 
decisions  were  respectively  passed.  It  is  difficult  to  reconcile  them.  But  I  think 
it  is  clear  that  the  High  Court  have  now  for  some  time  maintained  the  view  of  the 
law  which  is  favourable  to  the  present  petitioner. 

The  Assistant  Magistrate,  while  acknowledging  the  authority  of  these  decisions, 
considered  himself  at  liberty  to  go  into  the  bona  fides  of  the  question  of  title,  i.  e., 
of  the  claim  set  up  by  petitioner  to  hold  the  land  free  of  any  public  right  of  way 
over  it. 

He  took  evidence  on  both  sides,  and  decided  that  the  petitioner  had  not  satis- 
fied him  of  the  bona  fides  of  his  claim.  As  far  as  the  materials  before  him  went,  1 
should  not  say  he  was  wrong  in  deciding  that  petitioner  had  not  made  out  his  title, 
but  it  is  a  difficult  matter  to  conclude  that  he  did  not  make  a  bond  fide  claim  to  it. 
In  Askar  Mea  v.  Sabdar  Meaf  the  High  Court  observe  that  the  enquiry  contemplat- 
ed is  an  enquiry  into  the  existence  or  non-existence  of  the  obstruction  complained 

»  I.  L:  R.,  5  Cal.  875 ;  6  Cal.  L.  R.  379. 

'  Ante,  p.  460  (of  the  Original  Report).    This  is  a  Civil  Case. 

»  7  Cal.  L.  R.  433 ;  I.  L.  R.^  6  Cal.  291. 

*30L.  T.  601. 

M.  L.L.,  II  Cal.  8. 

•  I.  L.  R.,  12  Cal.  137. 

7  I.  L.  R.,  12  Cal.  696. 

«  9  B.  L.  R.  417. 
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ol,  and  not  one  as  to  disputed  question  of  title.  In  Basaruddin  BkuUh  v.  Bahmr 
Alit^  it  is  said :  "  In  the  present  case  it  is  plain  that  the  right  of  way  is  really  in 
dispute,  and  that  its  existence  is  at  least  open  to  doubt ;  no  order  can  therefore  be 
n^de  iuider  the  sections  referred  to  until  the  public  right  has  been  established  by 
proper  legal  proceedings,  civil  or  criminal.*' 

There  is  no  doubt  that  the  right  of  way  is  really  in  dispute.  Besides  the  oral 
evidence  there  are  on  the  record  some  documents  which  are  certainly  in  favour  of 
the  contention  of  the  petitioner.  Besides  that  alluded  to  in  the  Assistant  Magistrate's 
'  order,  there  is  a  registered  lease  of  the  tank,  over  the  south  bank  of  which  the  al- 
leged road  lies,  from  the  Manager  of  the  Court  of  Wards,  and  a  bill  of  sale,  a  docu- 
ment over  thirty  years  oW,  from  a  former  proprietor  to  the  uncle  of  petitioner.  These 
documents  give  the  boundary  of  the  tank,  but  are  silent  as  to  any  road.  Had  there 
been  a' public  one  over  the  south  bank — vide  the  map — it  is  contended  that  it  would 
have  been  specified  in  these  documents. 

On  the  facts  then  I  think  that  the  Assistant  Magistrate,  though  probably  right 
on  the  materials  before  him  in  deciding  in  favour  of  the  right  of  way,  was  not  r^ht 
in  holding  that  petitioner  had  no  bond  fide  claim  of  title.  That  being  so,  his  deci- 
sion is  opposed  to  the  later  rulings  of  tne  High  Court  already  quoted. 

But  there  is  a  further  difficulty.  The  allegation  of  the  opposite  party  (who  in^ 
itiated  the  proceedings)  is  that  the  road  is  a  public  one.  If  there  is  a  bond  ^fide  con- 
test  about  this,  the  Magistrate  is,  by  the  rulings  in  question,  ousted  of  junsdiction. 
Then  what  redress  is  open  to  the  public  ?  It  has  been  frequently  held  that  no  suk 
will  lie  in  a  Civil  Court  for  obstructing  a  public  thoroughfare  without  proof  of  special 
injury  to  the  plaintiff.  In  all  such  cases,  if  the  complainant  is  met  ^th  the  alle- 
gation of  a  bond  fide  claim  of  title  in  the  Criminal  Court,  and  the  Magistrate, 
therefore,  refuses  to  interfere,  there  seems  to  be  no  remedy.  The  Civil  Court  will 
throw  out  a  suit  for  obstruction,  and  under  the  present  Code  of  Criminal  Procedure 
the  complainant  is  also  without  redress.  In  the  Code  of  1872  it  was  not  so.  S.  532 
of  that  Code,  for  which  s.  147  of  the  present  one  has  been  substituted,  provided  that 
if  a  dispute  arose  concerning  any  right  of  way,  the  Magistrate  might  enquire  into 
the  matter,  and  if  he  found  that  the  subject  of  dispute  were  open  to  the  use  of  the 
public,  might  order  that  possession  mi^ht  not  be  retained  to  the  exclusion  of  the 
public  until  the  person  claiming  exclusive  possession  established  his  right  in  the 
Civil  Court. 

By  s.  147  of  the  present  Code  the  Magistrate  can  only  interfere  where  he  con- 
siders the  dispute  is  likely  to  cause  a  breach  of  the  peace. 

Such  being  the  circumstances  of  this  case,  I  think  it  my  duty  to  refer  it  for  the 
decision  of  the  High  Court.  It  is  desirable  to  have  an  authoritative  decision  on  a 
matter  which  seriously  affects  public  rights,  and  on  which  there  is  a  conflict  of  rul- 
ings. I  do  not  think  any  injustkre  has  been  done  in  this  particular  case  by  the  or- 
ders of  the  Assistant  Magistrate,  but  it  appears  incorrect  as  not  being  in  accord- 
ance with  the  view  of  the  law  at  present  adopted  by  the  High  Court.  His  expla* 
nation  accompanies  the  record. 

Mr.  K,  B.  Duii  and  Baboo  Jogesh  Chundtr  Dey  for  the  pedtkmers. 

Mr.  P,  L,  Roy  and  Baboo  Romesh  Chunder  Rose  for  the  opposite  party. 

Mr.  DuiL — ^The  Magistrate  has  no  jurisdiction  in  this  case,  as  there  is  a 
claim  of  Wilt— Basaruddin  Bhuiah  v.  Bahar  Alt  ;^  AskarMea\,  Sabdar  Mea.^ 
Ss.  1 33  to  1 37  of  the  Criminal  Procedure  Code  only  entitle  the  Magistrate  to  hoM 
an  enquiry  into  the  existence  or  non-existence  of  an  obstruction,  but  nothing 
more.  The  English  cases  bear  out  my  contention — see  R.  v.  Bctmaby ;  * 
Charier  v.  Greame ;*  R,  v.  Cridland\^  JR.  v.  Nuntieltyf 


»  I.  L.  R.,  II  Cal.  8. 

»  I.  L.  R.,  12  Cal  137. 

'  I  Salk.  181 ;  2  Ld.  Ray  900. 


*  13  Q.  B.  216. 

•  7  EI.  &.  Bl  i 

^  I  El.BI.  &61 
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It  has  even  beea  b^Ld  that,  upon  a  mere  suggestion  of  title,  the  jurifidic-  |S88* 
tion^f  the  Magistrate  is  ousted  (per  Holt,  C.J.,  in  2.  Ld.  Ray,  901,  referred 
to  in  Paley  on  Summary  Convictions,  5th  £d.,  p.  144,  note).  I  do  not  contend 
that  the  Magistrate  has  no  jurisdiction  to  enquire  into  the  bona  fides  of  the  claim 
set  up.  The  test  of  a  bond  fide  claim  is  whether  there  is  any  evidence  to  go  (o 
a  jury  (Stone's  Justices  of  the  Peace,  p.  340).  ^» 

Mr.  Roy,  con/ra.—The  two  cases  of  Basaruddin  Bhuiah  v.  Bahar  Alt}  ^^  Kumar 
and  Askar  Mea  v.  Sabdar  Mm?  cited  by  the  other  side,  merely  lay  down  that  ^"•'hk*]"** 
when  a  person  raises  band  fide  a  question  of  title,  the  Criminal  Courts  have  no    *5  ^^'  ^^ 
jurisdiction ;  but  these  cases  do  not  lay  down  that  the  Magistrate  has  no  juris- 
diction to  enquire  into  the  bonafides  of  the  claim  set  up.  That  point,  moreover,  has 
been  conceded  by  the  other  side;  and  the  Magistrate  was,  therefore,  within. his 
jurisdiction  in  deciding  upon  the  facts  of  this  case  that  the  claim  set  up  was  a 
mere  pretence  to  oust  his  jurisdiction  and  not  a  bond  fide  one. 

Ss.  133  to  139  of  the  Criminal  Procedure  Code  clearly  show  that  the  in- 
tention of  the  Legislature  was  to  vest  the  Magistrate  with  very  large  discre- 
tionary powers ;  and  in  this  view  of  the  matter  the  contention  that  the  Magis- 
trate is  merely  entitled  to  hold  an  enquiry  into  the  existence  or  non-existence 
of  an  obstruction  and  nothing  more  is  untenable. 

The  English  cases  do  not  support  the  contention  of  the  other  side.  Al- 
though under  the  English  decisions  the  summary  jurisdiction  of  the  Justices 
of  the  Peace  is  ousted  where  the  title  to  property  is  in  question  [R,  v.  Barnaby^X 
yet  it  is  always  a  necessary  condition  ''  that  there  must  be  some  show  of  reason 
In  the  claim,  and  it  is  not  sufficient  unless  the  defendant  satisfy  the  Justices 
that  there  is  some  reasonable  ground  for  the  assertion  of  title  " — Cornwell  v. 
Sanders  t"^  Hunt  v.  Andrews;^  Legg  v.  Par  doe  ;^  Calcra/tv,  GibbsJ  R,  v.  Nun- 
fuley  lays  down  that  the  claim  must  be  bond  fide  and  not  a  mere  pretence  to  oust 
jarisdiction.  And  it  is  for  the  Justices  to  say  whether  the  claim  be  bond  fide 
era  mere  pretence — see  also  R,  v.  Huntsworth  /®  Pease  v.  Clay  tor? 

In  R,  V.  Cndland^^  the  decision  was  based  oipon  the  ground  that  the  asser- 
tion of  title  was  a  bond  fide  one,  and  therefore  is  not  against  me.  7?.  v.  Barnaby^ 
lays  down  the  well-known  maxim  of  English  law  that,  where  the  title  to  pro- 
perty is  in  question,  the  exercise  of  summary  jurisdiction  by  Justices  is  ousted. 
This  decision  does  not  interfere  with  my  contention. 

The  case  of  Charter  v,  Greame^^  is  under  "  The  Malicious  Trespass  Aft," 
and  has  no  reference  to  the  present  matter.  Playter's  case  referred  to  by  Holt, 
C.  J.,  in  2  Ld.  Ray  901,  clearly  shows  that  the  Justices  acted  from  undue  mo- 
tives— «ee  also  R,  v.  Harpur.^ 

The  judgment  of  the  Court  (Prinsep  and  Pigot,  J  J.)  was  as  follows : — 

It  is  a  rule  of  English  law  that  a  bond  fide  cXzxm  of  title  ousts  the  jurisdic- 
tion of  Justices  proceeding  in  a  summary  way;  this  does  not  depend  on  enactment, 
but  is  a  qualification  which  the  law  itself  raises  in  the  execution  of  penal  statutes, 
save  when  the  terms  of  the  statute,  under  which  the  Justices  proceed,  show  that 
the  Justices  are  not  to  hold  their  hands  even  if  a  right  be  set  up. 


'1.  UR.,  II  Gal.  8. 

*  I.  L.  R.,  12  Cal.  137. 

'  I  Salk.  181 ;  2.  Ld.  Ray  900. 

^3B.A.S.2o6. 

»  3  B.  &  Aid.  341,  346. 

•9C.  B.  N*S.^. 


74T.  R.681. 

«  33  L.  J.  M.  C.  131. 

•  3  B.  &  S.  620. 

«'7EJ.&B18S3;27.  L.  J.  M. 
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1688.  Under  the  Criminal  Procedure  Code  of  1872  it  was  held  by  this  Court,  in 

"     -   "  revision,  that  in  proceedings  under  s.  521  of  that  Code,  which  is  similar  to  s. 

LutKHEE     j^^  q£  jj^g  present  Code,  if  a  claim  of  private  right  were  set  up  in  respect  of 
Narain      y^[i2Lt  was  alleged  to  be  a  thoroughfare  or  public  place,  the  Magistrate  should 
Banerjee    not  make  any  order  under  s.  52 1  and  the  following  sections,  but  should  proceed 
'"'  under  s.  532,  so  that  the  person  claiming  such  private  right  should  have  an  op- 

RAM  Kumar  portunity  of  having  the  question  raised  by  him  duly  enquired  into  and  deter- 
MuKHERjEE,  mined ;  it  being  no  part  of  the  duty  either  of  the  Magistrate  or  of  a  jury,  act- 
15  Cal.  564.    ing  under  s.  526  of  that  Code,  to  determine  the  rights  of  parties  in  property — 
In  re  Chundernath  Sen\  and  other  cases. 

S.  147  of  the  present  Code,  which  corresponds  to  s.  532,  is  more  limited 
in  its  operation,  being  confined  to  cases  in  which  a  dispute  likely  to  cause  a 
breach  of  the  peace  exists.  But  no  such  alteration  has  been  made  in  the  terms 
of  s.  133  et  seq,y  which  corresponds  to  s.  521  ^/  seq,  of  the  old  Code,  as  would 
make  the  decisions  upon  these  sections  of  the  old  Code  inapplicable  to  those 
of  the  present ;  and  in  accordance  with  those  decisions,  it  has  been^eld  by  this 
Court  that  a  Magistrate  proceeding  under  the  sections  of  the  present  Code 
ought  not,  when  a  bond  fide  claim  of  title  is  set  up,  to  proceed  to  make  an  or- 
der, but  should  allow  the  party  setting  up  such  a  claim  to  substantiate  it,  if  he 
can  do  so,  by  civil  proceedings.  The  ground  upon  which  these  decisions  have 
proceeded  is  that  there  is  no  provision  made  in  Ch.  X.  of  the  Code  for  an 
enquiry  into  disputed  questions  of  title ;  and  that  it  cannot  be  held  to  have  been 
,  the  intention  of  the  Legislature  that  questions  of  this  nature  raised  bond  fide 
should  be  finally  decided  in  a  summary  manner  and  to  the  exclusion  of  any  re- 
course to  the  Civil  Courts.  These  decisions  go,  not  actually  to  the  jurisdiction 
of  the  Magistrates,  as  the  English  rule  referred  to  does,  but  rather  to  the  mode 
in  which,  in  revision,  this  Court  has  held  that  the  Magistrates  should  exercise 
their  powers,  following  the  principle  of  the  English  rule  so  far  as  may  be.  A 
decision  of  a  Full  Bench  of  this  Court — Chuni  Lall  v.  Ram  Kishen  Sahour — 
soon  to  be  delivered  will  lay  down  the  manner  in  which  the  question  of  title, 
such  as  appears  to  have  arisen  in  this  case,  can  be  brought  before  a  Civil  Court. 
We  have  deferred  judgment  in  these  cases  until  the  question  in  that  case  should 
have  been  decided.  In  this  case  the  defendant  appears  to  have  asserted  his 
right  to  the  land  in  question,  free  from  any  right  of  way  over  it,  in  the  public, 
or  any  part  of  the  public. 

When  such  a  question  is  bond  fide  raised,  the  Magistrate  ought  not  to  make 
an  order  under  these  sections  of  the  Code,  but  should  allow  an  opportunity  for 
the  determination  of  the  question  by  the  Civil  Court. 

The  claim  of  title  must,  however,  in  order  that  it  should  be  allowed  to  have 
this  effect,  be  bond  fide,  and  not  a  mere  prete'hce  to  oust  jurisdiction,  and  it  is  for 
the  Magistrate  to  say  whether  the  claim  be  bond  fide  or  a  mere  pretence.  The 
Magistrate  cannot,  of  course,  in  determining  this,  decide  contrary  to  the  facts 
that  the  claim  is  not  made  bond  fide,  but  must  have  reasonable  and  probable 
cause  for  his  decision,  which  will  be  subject  to  revision  by  this  Court.  The 
rule,  however,  that  a  bond  fide  claim  of  title  ought  not  to  be  determined  in  sum- 
mary proceedings  before  the  Magistrate  is  subject  to  this,  that  the  objection 
must  be  raised  by  the  defendant  at  or  before  the  hearing ;  he  cannot  be  heard 
afterwards  to  object  to  the  result  of  proceedings  to  which  he  has  delibenUely 
submitted  himself. 

I  I.  L.  R.,  S  Cal.  87s ;  6  Cal,  L.  R.  379. 

^  Ante,  p.  460  (of  the  Original  Report).    This  is  a  Civil  Case« 
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A  fortiori,  if  the  defendant  expressly  consents  that  the  question  of  the  pro-         1888. 
priety  of  the  order  shall  be  considered,  and  with  it  the  que^ion  of  right,  he  can- 


not object,  before  the  Magistrate  or  afterwards,  in  this  Court,  in  revision,  to  the     Luckhee 
Magistrate's  order.     We  say  nothing  here  as  to  the  effect  of  an  order  so  made       Narain 
ap>on  any  civil  proceedings  in  which  he  might  afterwards  seek  to  establish  his     Banerjee 
right — see  per  Field,  J.,  Mutiy  Ram  Sahoo  v.  Mohi  Lall  Roy}     As  to  the  con-  «». 

siderations  which  should  guide  the  Magistrate  in  determining  whether  a  claim  Ram  Kumar 
of  title  is  bond  fide  made,  it  would  not  be  safe  to  attempt  to  lay  down  any  gene-  Mukherjee, 
ral  nil§»  save  that  there  must  be  some  show  of  reason  in  the  claim,  and  it  is    15001.564. 
not  sufficient  unless  the  defendant  satisfy  the  Magistrate  that  there  is  some  rea- 
sonable ground  for  his  assertion  of  title.     The  claim  must  be  one  that  can  legal- 
ly exist,  and  consequently  [to  mention  two  English  cases  from  Paley^J  defend- 
ant was  not  allowed  to  oust  the  jurisdiction  of  the  Justices  by  claiming  a  right 
as  one  of  the  public  to  fish  in  a  non-navigable  river,  though,  if  he  had  made 
such  a  claim  with  respect  to  one  where  the  tide  ebbs  and  flows,  it  might  have 
been  sufficient.     And  so  a  claim  by  a  defendant  as  one  of  the  public  to  shoot 
over  certain  land  when  in  fact  the  public  had  hitherto  shot  without  interruption 
was  held  insufficient,  as  no  such  right  is  known  to  the  law.     And  in  another 
case  it  was  held  that  the  mere  assertion  of  a  right  made  by  the  defendants'  at- 
torney in  writing,  but  without  stating  any  grounds  for  it,  was  not  enough. 

In  a  recent  case  this  Court  was  asked  to  interfere,  in  revision,  with  a  Ma- 
gistrate's order  for  the  removal  of  an  obstruction  from  a  public  road,  on  the 
ground  that  the  defendant  had  made  a  bond  fide  claim  of  right.  It  appeared 
that  the  piece  of  land  in  question  had  been  recently  fenced  in  by  the  defend- 
ant ;  that  before  that  it  had  been  used  as  a  road,  and  had  been  repaired  at  the 
cost  of  the  Road  Cess  Committee.  No  ground  of  title  to  the  land  was  shown 
on  the  part  of  defendant,  save  his  attempt  recently  made  to  appropriate  the 
land,  and  this  Court  refused  him  a  rule. 

These  cases  are  referred  to  here,  because  it  is  desirable  to  point  out  that 
the  action  of  the  Magistrate  under  these  sections  is  not  to  be  trammelled  by  a 
mere  assertion  of  right  made  without  fair  ground,  or  honest  belief  in  it,  or 
honest  intention  to  support  it. 

The  course  which  we  hold  that  the  Magistrate  should  follow  in  adminis- 
tering these  sections  where  a  claim  of  right  is  set  up  is  as  follows : — 

He  should  consider,  having  regard  to  what  has  been  said  above,  whether 
the  claim  is  made  bond  fide ;  and  if  on  a  fair  consideration  of  the  matter,  and 
remembering  how  scrupulously  private  rights  should  be  respected,  he  thinks 
the  claim  not  bond  fide,  he  should  record  his  reasons  for  thinking  so,  and  de- 
cide the  case  without  further  reference  to  the  claim.  It  is  for  the  defendant 
to  set  it  up,  and  unless  he  does  so  the  Magistrate  has  nothing  to  do  with  it,  and 
the  defendant  must  set  it  up  at  or  before  the  hearing. 

Of  course,  if  the  Magistrate,  on  hearing  the  defendant,  thinks  his  claim 
of  right  well  founded,  he  will  take  no  further  proceedings ;  for  in  that  case  it 
will  have  been  shown  to  him  that  s.  133  does  not  apply  to  the  case. 

If  the  Magistrate  does  not  think  this  claim  well  founded,  so  far  as  he  can 
judge,  but  considers  that  it  is  made  bond  fide^  he  should  allow  the  defendant 
an  opportunity  of  asserting  it  by  civil  proceedings.     The  existence  of  an  in- 

»  7  Cal.  L.  R.  443-444 ;  I.  L.  R.,  6  Cal.  291. 

-  Paley  oa  Summary  Convictions,  5th  Ed.,  pp.  138,  139. 
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tentfon  or  desife  to  do  this  is  one  te«t  of  bonaftdes — Reg.  v.  Sandfordy    K 

— — —  the  defendant  does  not,  within  a  reasonable  time,  assert  his  rights  the  Ma^s- 

L0CKIIEE     jyjjjg  j^j^y  proceed.     If  the  defendant  does  so  with  success,  the  public  right, 

'*^***''      which  is  the  foundation  of  proceedings  under  s.  133,  is  either  negatived  or 

Bakbrjbe     shown  to  be  so  doubtful  that  the  Magistrate  ought  not  to  proceed  further.    K 

V*  the  defendant  does  not  go  into  a  Ciril  Court  within  a  reasonable  time,  or  fnls 

Ram  Kvmar  there,  the  Magistrate  may  proceed. 

MvKHSRjBE,  Qyj,  observations  in  this  judgment  are  of  course  directed  to  that  part  <rf 

.^Cal.  564.   g   j^j  which  relates  to  the  case  now  before  us,  and  deals  with  obstructions  to 
public  ways. 

We  may  observe  that  in  cases  in  which  danger  to  public  health  or  safety 
is  involved,  we  by  no  n^eans  suggest  that  the  Magistrate  is  fettered  in  the  exer- 
cise of  the  powers  given  to  him  under  these  sections  by  the  considerations  to 
which  we  have  adverted. 

Having  referred  to  these  general  considerations,  we  proceed  to  ezpras 
our  judgment  upon  the  case  now  before  us.  As  will  be  seen  from  what  we 
have  said,  the  view  expressed  by  the  Magistrate  in  his  excellent  judgment  is 
this  case  as/to  the  propriety  (^  a  Magistrate's  forming  an  opinion  tq>cm  te 
bona  fides  of  a  claim  of  tide  when  set  up  is,  we  think,  correct.  That  is,  we 
think,  a  necessary  part  of  his  duty  in  such  cases,  and  in  the  present  case  we 
are  of  opinion  that  the  Magistrate's  decision  that  (he  claim  of  title  set  up  here 
was  not  such  a  bond  fide  ctaim  of  title  as  ought  to  prevent  his  proceeding  to 
make  an  order  is  ofle  which  we  cannot  dissent  from.  Taking  all  the  cir- 
cumstances before  the  Magistrate  into  consideration,  the  length  of  the  occu- 
pation by  the  defendants,  the  absence  of  proof  of  title  (for  the  mowrosi  deed 
was  not,  and  could  not  be,  put  in),  th^  proof  of  user  up  to  a  recent  time,  the 
existence  of  disputes  between  the  rival  parties  in  the  village,  throwing  sotfie 
Tight  on  defendant's  present  acts,  are  all  matters  to  be  weighed  in  determin- 
ing this  question,  and  we  think  that  under  the  circumstances  what  the  Magis- 
trate had  before  him  was  enough  to  justify  him  in  coming  to  the  conclusian 
that  the  claim  of  right  was  not  bond  fide  raised,  and  we,  therefore,  let  the  order 
which  is  the  subject-matter  of  this  reference  stand.  We  may  add,  however,  that 
if  it  be  the  case,  notwithstanding  the  absence  of  proof  of  it,  that  the  defend- 
ants really  had  a  bond  fide  claim  dF  right,  although  they  had  not  niade  it  appear 
that  they  had,  they  are  not,  as  will  be  s^en  when  the  Full  Bench  jodgmetit  in 
Chum  Lall  v.  Ram  Kisken  Sahw^  is  delivered  next  week,  without  the  means 
of  resorting  to  the  Civil  Court,  should  they  desire  to  do  so.  When  the  jodgmeat 
of  the  Full  Bench  has  been  delivered  and  printed,  a  copy  of  thstt  jud^^ent  will 
be  put  up  with  these  papers  when  they  are  returned  to  the  District  Judge. 

C.  D.  P. 

Order  upheld. 

»  30L.  T.601. 

'  Ante,  p.  460  (of  tlie  Original  Report).    This  b  a  Civil  Case. 
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ORIGINAL  CRIMINAL. 

Be/ore  Wilson,  J. 

QUEEN-EMPRESS  v.  MEHER  ALI  MULLICK  and  two  others. 

Evidence — Statement  of  accused  to  police-officer  during  investigation — Admissions      May.ii. 
— Confessions — Experts  ^  Evidence  of—Medical  witnesses  ^  Evidence  of — Opinio    tztjmX  e^T" 
oh  of  experts  how  elicited-^Evidence  Ad  (I,  of  1SJ2),  ss.  25,  26,  27,  ^5,  5^^«.5a9» 

Instances  of  statements  made  by  an  accused  person  to  a  police-officer  held  to  be  ad-  i 

missible  and  inadmissible  in  evidence  against  such  accused  person. 

A  medical  man  who  has  not  seen  a  corpse  which  has  been  subjected  to  a.  post-mortem 
examination,  and  who  is  called  to  corroborate  the  opinion  of  the  medical  man  who  made 
such  p^it-mortem  examination,  and  who  has  stated  what  he  considered  was  the  cause  of^ 
deathj  is  in  a  position  to  give  evidence  of  his  opinion  as  an  expert.  The  proper  mode  of 
eliciting  such  opinioi)  is  to  put  the  signs  observed  at  the  post  mortem  to  the  witness,  and 
to  ask  what,  in  his  opinion,  was  the  cause  of  death  on  the  hypothesis  that  those  signs  * 
were  really  present  and  observed. 

In  this  case  the  three  prisoners,  Meher  All  Mullick,  Bhutto,  and  Torab, 
were  charged  with  the  murder  of  one  Hurree  in  a  godown  at  the  Doveton  Young 
Ladies'  Institution,  in  Park  Street,  on  the  4th  April  1888.  The  three  accused 
were  all  servants  employed  in  the  institution,  being  respectively  the  khansama 
and  two  of  the  kitmatghars.  The  evidence  for  the  prosecution  was  purely  cir- 
cumstantial. The  body  of  the  deceased  was  found  in  a  box  at  Juggarnauth 
Ghat  on  the  evening  of  that  day  tied  up  with  cords,  and  on  the  neck  was  found 
a  piece  of  cloth,  alleged  to  have  been  torn  from  a  dhotee,  twisted  and  four  ply, 
and  it  was  a  portion  of  the  case  for  the  prosecution  that  death  had  been  caused 
6y  strangulation,  and  that  such  strangulation  was  caused  by  this  cloth  cord. 
Poring  the  course  of  the  enquiry,  to  ascertain  how  the  murdered  man  came  by 
his  death,  the  police  on  the  morning  of  the  5th  April  proceeded  to  the  Doveton 
Institution,  and  during  the  course  of  investigating  the  case  certain  statements  were 
alleged  to  have  been  made  by  Torab,  and  the  clothes  worn  by  the  deceased 
was  produced  to  the  police,  together  with  an  umbrella  he  had  with  him  and  a 
bill  written  in  the  Bengalee  character,  which  it  was  alleged  Hurree  had  taken 
with  him  to  the  Dovetoti  on  the  4th  for  the  purpose  of  obtaining  pajrmeht  of 
monies  due  to  him  from  Meher  Ali.  At  the  time  these  statements  were  made, 
Meher  Ali  was  under  arrest,  but  neither  of  the  other  two  accused  was  suspect- 
ed of  having  had  any  hand  in  the  murder,  and  they  were  not  then  under  arrest. 

During  the  trial  it  was  sought  to  give  evidence  for  the  prosecution  of  these 
statements.  The  statements  were  the  following,  and  made  under  the  follow- 
ittjgf  circutn^ances :  A  Superintendent  of  Police,  during  the  course  of  his  evi- 
dence, stated  that,  on  going  to  the  godown  where  the  murder  was  alleged  to 
hare  be^n  committed)  he  saw  Torab  there,  and  he  asked  him  if  he  had  seen 
Hnrree  the  previous  day.  Upon  his  being  asked  what  Torab  said,  counsel  for 
the  defence  objected.  The  Objection  was  overruled,  and  the  witness  steted : 
**  Torab  remained  silent,  arid  on  my  repeating  the  question  he  said  Hurree  had 
come  the  previous  day  at  noon  to  the  premises,  but  that  he  did  not  know  when 
he  left. " 

The  witniess  then  proceeded  to  state  that  he  went  with  others  into  a  fi;odown, 
and  on  tdling  Torab  to  empty  his  box  Torab  produced  the  Bengalee  bill  refer- 
red to  above  and  made  a  statement.  Counsel  for  the  defence  again  objetted 
t6  evidence  of  this  statement  beihg  given.  The  statement  sought  to  be  ptoved 
^tt3  to  the  following  effect : — 

Sir,  I  have  something  to  give  you.  Meher  Ali  gave  me  this  paper  yesterday 
evening  lo  ke^  for  film. 

I.  L.  R.,  Cal.  107. 
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Upon  the  objection  being  taken,  the  question  was  not  allowed,  and  the 
question  of  the  admissibility  of  the  evidence  was  reserved  by  His  Lordship. 

At  a  later  stage  of  his  examination  the  witness  stated  that,  after  producing 
the  bill,  Torab  made  another  statement,  and  he  was  asked  what  that  statement 
was. 

The  statement  as  recorded  in  the  deposition  of  this  witness  taken  before 
the  Magistrate,  upon  which  he  was  being  examined,  was  as  follows : — 

Torab  said :  **  Hurree  came  here  yesterday  at  i  p.m.  Hurree  and  I  and 
Bhutto  and  Meher  AH  were  seated  in  this  room  looking  over  his  account,  when  Hur- 
ree took  sick  with  cholera ;  he  went  out  of  the  room  three  times  to  ease  himself,  and 
came  back  and  sat  down,  when  angry  words  passed  between  him  and  Meher  Ali." 
He  also  made  a  further  statement. 

Counsel  for  the  defence  again  objected  to  this  question,  and  stated  that  it 
was  clear  that  the  whole  of  Torab's  statement  was  not  there  given,  and  refer- 
red to  the  deposition  of  this  witness  before  the  Coroner,  where  the  same  state- 
ment was  more  fully  recorded,  and  contended  that,  if  a  j)ortion  of  the  state- 
ment was  to  be  admitted,  the  whole  must  be  admitted.  In  the  deposition  of 
this  witness  before  the  Coroner  the  statement  was  recorded  as  follows :  "  Torab 
said  that  the  deceased  Hurree  had  called  the  previous  day,  was  taken  ill  with 
cholera,  was  purged  three  times,  after  which  a  dispute  arose  regarding  accounts 
in  Exhibit  F  (the  Bengalee  bill) ;  that  Hurree  had  abused  Meher  Ali's  wife,  on 
which  Meher  Ali  had  given  Hurree  a  push  in  the  throat,  when  Hurree  fell  back- 
wards and  became  insensible ;  that  they  tried  to  get  a  box  from  the  second  shelf 
from  the  west  of  the  room ;  that  they  tried  to  put  the  corpse  into  the  box ;  it  was 
too  big ;  that  they  had  to  tie  the  body  to  make  it  fit  into  the  box ;  that  they  then  put 
the  lid  on  after  placing  a  sheet  on  the  body ;  that  they  covered  the  box  with  a 
gunny,  and  then  tied  it  up  with  a  rope ;  that  they  left  the  box  till  evening ;  and 
that  at  6  p.  m.  Meher  Ali  got  a  cooly  and  had  the  box  removed  through  the  small 
door  of  the  Institution  opening  into  Free  School  Street." 

The  argument  as  to  whether  evidence  of  these  statements  was  admissible 
was  reserved  till  the  jury  had  withdrawn. 

Mr.  Pugh  (Officiating  Standing  Counsel)  for  the  prosecution. 

Mr.  Gasper  for  Meher  Ali. 

Mr.  Lai  Mohun  Ghose  for  Torab  and  Bhutto. 

Mr.  Pugh, — ^The  statements  made  by  Torab  are  admissible  in  evidence, 
as  he  was  not  then  under  arrest ;  besides,  the  evidence  has  a  material  bearing 
on  the  case  against  him.  The  sections  of  the  Evidence  Act  bearing  on  the 
subject  are  ss.  35,  26,  and  27,  but  these  statements  are  not  "  confessions"  with- 
in the  meaning  of  that  term  as  used  in  those  sections.  ''  Admissions"  are  not 
"  confessions,"  and  are  treated  in  the  Evidence  Act  as  distinct.  Tht  Queen  v. 
Macdonald^  is  an  authority  in  my  favour,  and  that  case  was  followed  in  Em^ 
press  V.  Dabee  Pershad?  It  is  only  a  confession  made  to  police-officers  that 
is  inadmissible  in  evidence,  and  if  a  statement  does  not  amount  to  a  confes- 
sion it  is  otherwise  admissible.  In  England  it  has  always  been  the  practice  to 
admit  such  statements  as  these — Rex  v.  Greenacre^  They  are  put  forward 
as  statements  made  by  the  accused  as  their  defence,  and  the  prosecution  use 
them  for  the  purpose  of  showing  that  they  are  inconsistent  with  the  truth. 


10  B*  L.  R.  App.  2. 


I.  L.  R.,  6  Gal.  530. 


»  8  C.  &  P.  35, 
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They  are  not  put  forward  as  confessions  at  all.    It  is  in  that  connection  that  I        1888. 
propose  to  use  these  statements. 

Mr.  Gasper, — The  statement  by  Torab — "  Sir,  I  have  isomething  to  give 
you.  Meher  Ali  gave  me  this  paper  yesterday  to  keep  for  him" — is  perfectly 
innocuous.    I  shall  not  take  up  your  Lordship's  time  about  it. 

I  do  not  dispute  the  law  obtaining  in  England  on  this  subject  as  referred 
to  by  Mr.  Pughy  Uut  here  we  are  governed  by  the  Evidence  Act,  which  has  in 
this  respect  made  a  very  great  departure  from  the  English  law.  I  do  not  object 
to  the  statement  made  by  Torab  on  his  producing  the  Bengalee  account  paper, 
but  the  other  statements  are  to  all  intents  and  purposes  confessions,  and  it  is 
impossible  to  distinguish  them  from  a  confession  even  in  its  ordinarily  and  ac- 
cepted sense.  I  am  prepared  to  contend  that  the  Evidence  Act  does  not  make 
any  difference  between  admissions  and  confessions.  Ss.  17  to  31  deal  with 
admissions,  and  in  s.  24  you  come  to  the  first  of  those  sections  which  deal  ex- 
clusively with  admissions  in  criminal  cases. 

[Wilson,  J. — Is  their  any  authority  for  saying  that  admissions  and  con- 
fessions are  one  and  the  same  ?] 

Mr.  Gasper, — ^There  is  the  case  of  Empress  v.  Pandharinath}  yiYixch,  lays 
down  that  a  statement  made  to  a  police-officer,  although  made  in  self-exculpa- 
tion, may  still  be  an  admission  of  a  criminating  circumstance,  and  thus  a  con- 
fession, and  inadmissible  under  ss.  25  and  26. 

[Wilson,  J. — ^That  case  falls  far  short  of  holding  that  admissions  and  con- 
fessions are  tlie  same  thing.] 

Mr.  Gasper, — ^Another  case  bearing  on  the  question  is  that  of  The  Queen 
V.  Hurrihole  Chunder  Ghose?  and  the  precise  nature  of  the  statement  in  that  case 
is  to  be  found  in  Hume's  Criminal  Digest,  p.  310.  There  is  also  the  case  of 
Queen  v.  Macdonald^  referred  to  in  that  case.  The  real  question  here  is,  does 
the  statement  contain  an  admission  of  a  material  fact  necessary  for  the  prose- 
cution to  prove  or  material  for  them  to  prove  ?  If  it  does,  then  it  amounts  to 
a  confession,  and  is  inadmissible,  and  I  contend  that  the  statements  I  object  to 
fall  within  that  category,  and  should  not  therefore  be  admitted. 

Mr.  Pugh  in  reply. — There  is  no  authority  for  Mr.  Gasper's  proposition ; 
a  confession  is  an  admission  of  guilt,  and  not  a  statement  made  with  the  sole 
object  of  exculpating  the  maker,  or,  to  use  the  words  of  Mr.  Justice  Stephen, 
<'  a  confession  is  an  admission  made  at  any  time  by  a  person  charged  with  a 
crime  stating  or  suggesting  the  inference  that  he  committed  that  crime."  See 
Queen-Empress  v.  Babu  Lal,^ 

Wilson,  J.  (having  taken  time  till  the  following  morning  to  consider  the 
question). — I  have  come  to  the  conclusion  that  evidence  can  be  given  as  to 
what  Torab  said  when  he  made  over  the  paper  to  the  police,  but  that  evidence 
of  the  other  statements  sought  to  be  proved  cannot  be  given. 

During  the  trial  Dr.  Mackenzie,  the  police-surgeon,  was  called  to  give 
evidence  as  to  the  cause  of  death,  and  in  the  course  of  his  evidence  he  stsUed 
the  various  marks  and  indications  he  found  when  making  the  post-mortem  ex- 
amination, and  gave  it  as  his  opinion  that  death  was  due  to  asphyxia  caused 

»  I.  L.  R.,  6  Bom.  34. 

'  I.  L.  R.,  I  Cal.  207. 

•  Unreported. 

<  I.  L.  k.,  6  All.  509  (Cf.  p.  539). 
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%m>       t>7  strangulation.     Tbis  opinion  was  dialle^ged  by  counsel  for  thfi  4eleii^c^ 

'■■  ■■  and  Dr.  Mackenzie  was  cross-examined  to  show  tb^  death  h^  ic^  been  cans* 

-(2u«9N-      ^^^g  alleged.  Subsequently  the  prosecution  called  a,nother  witness,  Dr.  Macleod, 

^lifiwas     ^i^Q  ijad  not  been  present  at  the  posl-moriem,  and  had  not  been  called  before 

.*•  the  Magistrate,  nor  had  he  had  anything  to  do  with  the  case,  th^  defence  hav-. 

ilfPHB^  Ail   ing  been  previously  furnished  with  a  statement  of  what  t>x,  Macleod  was  call- 

MMi-i-wic,    ed  to  prove. 

J5^*6^«  Upon  Dr.  Macleod  being  put  in  the  box,  the  appearance  of  the  body  as 

spoken  to  by  Dr.  Mackenzie,  together  wi^  the  signs  spoken  to  by  him  as  having 
been  noticed  by  him  when  making  the  post-mortem  examination,  were  pot  to 
him,  and  he  was  asked,  ''  Upon  these  facts,  what,  in  your  opinion,  would  be 
the  cause  of  death  ?" 

JMr.  Gasper  pbjcK:ted  to  the  question. 

Mr.  Q^per.. — ^This  qiiestion  cannot  be  put.  Snqh  a  question  \%  <mly  ad- 
missible when  the  facts  are  admitted,  and  tbe  queptiqp  is  ope  relfiUAg  pncQly 
to  mpdical  science.  Here  the  facts  are  not  admitted — J?,  v.  Wright j^  M  Nagh- 
%ns  case? 

[Wilson,  J. — In  both  those  cases  the  question  put  to  the  wjtne^  ii;ivolved 
the  truth  of  the  evidence.  Those  cases  don't  raise  the  precise  point  thai  arises 
here.  The  only  case  that  I  know  of  in  this  Court  is  Roghuni  Singh  v.  The 
Empress?  and  the  point  raised  there  is  the  precise  pqi^it  raised  in  this  case.] 

If  the  Judgment  in  that  case  is  carefully  read,  it  is  in  my  favour,  and  be- 
sides this  l5r.  Shaw  was  called  by  the  Court,  and  under  the  Evidence  Act  the 
Court  may  put  any  question  to  a  witness.  There  is  no  case  in  which  a  ques- 
tion of  this  sort  has  bee^i  p^t,  and  there  is  no  instance  of  a  ipedical  officer  be- 
ing called  who  has  not  been  present  at  a  post-mortem^  and  who  is  asked  bis 
opinion  upon  a  diapuled  state  of  facts.  Here  we  are  gove^ed  by  s.  45  (rf  tbe 
Evidence  Act,  and  in  this  case  the  only  evidence  Dr.  Macleod  can  give  is  Ihat 
of  an  expert,  and  be  can  only  give  bis  opinion  on  a  pure  questioii  ^  ^cieiH^ 
The  only  question  this  witness  tcan  be  asked  is,  what  are  the  usual  indicatifms 
,  of  d^ath  by  strangulation,  and  not  the  question  put. 

/  Wilson,  J.  (after  rising  to  consult  one  oi  his  colleagues,  and  widM>ut  call- 

ing ojn  Mr.  Pugh), — I  think  the  question  can  be  put. 

Attorney  for  the  Crown :  The  Government  Soliator,  Mr.  i?.  L.  Upton. 

Attorney  for  the  prisoner  :  Mr.  E.  y.  Fink, 

H.T.H. 

»  R.  &  R.,  Or.  Gas.,  4§6. 

^  10  Cal.  &  F.  aoo  (Cf.  p.  air). 

M.  L.R.,9Cal.455. 
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FUIX  BENCH. 

Before  Sir  W.  Comer  Petheram,  Knight,  Chief  Justice,  Mr.  yustice  Wilson, 
Mr.  Justice  Pigot,  Mr.  Justice  CfKinealy,  and  Mr.  Justice  Ghose. 

QUEEN-EMPRESS  v.  NILMADHUB  MITTE^.  ,S88. 

••T  •  ' 

Confession — Criminal  Procedure  Code  (Act  X,  of  1882),  ss.  i,  164, 364, 533 — Defect       ^^^  7* 
in  confession — Evidence  Act  (I,  of  18^2),  ss*  21,  26,  8o^-~Presidency  towns,       '     , 
Investigations  in.  *^^^  ^' 

An  accused,  in  custody  at  the  time,  made  to  a  Hif  agistrate  in  CJalciitta,  i^  i\ip  cpur^^ 
of  a  police-investigation  held  in  Calcutta,  a  statement  confessing  that  he  had  murdered 
his  Either.  THe  accusedspoke  aqd  aqderstoqd  £qgHsh,  and  the  Ma^i^trate  questioned  him 
in  English,  and  was  answered  sometimes  in  English  and  sometimes  in  Bengali ;  whenever 
the  answers  were  given  in  English,  thejr  were  so  taken  down ;  wh^n  in  Bengali,  they  were 
written  ^own  in  English,  and  read  over  to  the  accused  in  that  language,  who  accepted  the 
English  as  bein^r  the  meaning  of  that  which  he  had  stated,  and  signed  the  docuipent  in 
the  presence  of  the  Magistrate,  who  affixed  the  usual  certificate  thereto.  Jn  taking  this 
confession,  the  Magistrate  purported  to  have  acted  under  ss.  164  and  364  of  the  Criminal 
Procedure  Code.  At  the  trial,  subsequently  tothe  admission  of  the  coqfes^ion  ^n  evidence 
under  s.  80  of  the  Evidence  Act,  the  Magistrate  was  called  as  witness,  and  (deposed  to  the 
.a^ve  t^icts,  with  JceCecence  to  the  language  in  which  the  confession  was  taken,  and  the 
mode  in  which  it  was  recorded.  Held,  on  a  reference  to  a  Full  Bench  as  to  whether  ^e 
confession  was  inadmissible  in  .evidence  by  reasqn  of  some  of  the  answers  havinc[  been 
given  in  Bengali,  but  recorded  in  English,  that  the  provisions  of  s.  164  of  the  Code  had 
^o  application  to  statemcfots  taken  in  the  course  of  f  police-investigation  made  in  the 
ioiynk  qf  Calcutta,  s^nd  that  consequently  ss.  364  s^nd  533  had  no  application.  If  eld,  never' 
■^l^lesst  that  ^he  document  was  properly  admitted  upon  the  evidence  of  the'M^tgistrate 
under  the  provisions  of  s.  26  of  the  Evidence  Act. 

Setnbl^, — That  the  provisions  of  s.  164,  as  read  with  s.  364,  would  not  be  complied 
with  where  answers  made  by  an  accused  to  a  Magistrate  in  one  language  are  taken  down 
in  another,  Mnless  it  Qould  be  shown  that  it  was  impracticable  to  have  taken  down  the 
answers  in  the  language  in  which  they  were  given  ;  and,  further,  that  there  would  be  grave 
doubt  if  such  a  defect  could  be  cured  by  s.  533. 

Reference  ipade  by  Mr.  Justice  Wilson  under  cl.  25  of  the  Letters  Patent. 

One  Nilmadhub  Mitter  was  tried  before  Mr.  Justice  Wilson  an^  a  fecial 
jury  upon  a  charge  of  murdering  his  father,  Khetter  Mohun  Mitter.  He  was 
said  to  have  shot  his  father,  at  the  house  of  the  latter,  No.  86,  Comwallis  Street, 
at  about  i  a.  m.  on  Monday,  the  26th  March  last.  The  father  died  on  the  28th. 

The  police-investigation  began  early  in  the  morning  of  the  26th,  and  con- 
tinued throughout  the  day.  Soon  after  6  o'clock,  p.m.,  Baboo  Kaliiiath  Mitter, 
a  Presidency  Magistrate,  who  had  been  sent  for,  arrived  at  the  house,  86,  Com- 
wallis  Street,  where  the  prisoner  was  in  the  custody  of  the  police.  The  prisoner 
then  made  the  following  confession  in  the  presence  of  Baboo  Kalinath  Mitter : 

iP.rr-Wh^t  is  your  name  ? 

i4,— My  name  is  Nilmadhub  Mitter. 

j^.— Do  you  wish  to  mak^  any  statement  regarding  the  wounds  inflicted  on 
your  father,  Baboo  Khetter  Mohun  Mitter  ? 

.4.— Yes,  I  «k). 

iP.— You  must  know  that  there  is  no  obligation  on  vour  part  in  making  any  ' 
^fqioent,  ai^d  should  it  be  a^^inst  your  interest  it  will  be  used  against  ypM.    Are 
ypu,  l^vii)g  heard  this,  still  willing  to  make  the  statement  ? 

A.:—Y^,  having  beard  this,  I  am  still  willing  to  make  the  statement. 

Q^T^l^^  ^ny  indMceo^Qnt  boen  m^de  hy  any  one  to  persuade  you  to  make  this 
statement,  cjr  ^^^e  you  making  it  of  your  own  free  will  ? 
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1^88.  i4.— No  inducement  has  been  used,  and  I  am  making  the  statement  of  my  own 

free  will. 


Queen-  g.— Who  shot  your  father  ? 

Empress 

A, — I  shot  my  father,  Baboo  Khetter  Mohun  Mitter. 


V. 


NiLMADHUB  ^* — ^'^^^  ^^^  y^"  ^^  **»  *"*^  under  what  circumstances  ? 

Mitter  ^'  ^'    ^' — l^st  night  I  shot  him  when  he  was  asleep  in  his  bed  at  about  1-50 

'      A.M.     I  shot  him  with  this  pistol.     I  shot  only  once.      My  father  was  then  lying  in 
15  Cal.  595.    ^  room  to  the  south  of  the  other  house  {sic).    That  is  the  room  in  which  he  gene- 
rally sleeps.     I  also  shot  my  youngest  brother  at  the  same  time  by  firing  another 
shot.     He  was  asleep  in  the  next  room. 

[The  Bengali  words  used  by  Nilmadhub  Mitter  are  : — 

Q, — ^Where  did  you  get  this  pistol  ? 

A. — I  purchased  it  from  Messrs.  Walter,  Locke,  &  Co.  about  a  fortnig-ht  ago. 
I  purchased  it  myself. 

Q, — ^Why  did  you  shoot  your  father  and  brother  ? 

B.  2.  A, — I  shot  my  father  because  he  did  not  behave  properly  with  me,  and 
lately  I  asked  him  for  Rs.  10,000  for  giving  deposit  to  Messrs.  Barry  &  Co.  for  ob- 
taining the  post  of  cashier.  My  father  refused  to  pay  the  money.  This  is  nearly 
20  or  22  days  ago.  I  then  purchased  the  pistol  with  the  object  of  shooting  my  father. 
I  shot  my  brother  Raj  Kristo  Mitter,  because  he  used  to  create  ill-feeling  between 
myself  and  my  father. 

After  purchasing  the  pistol  I  kept  it,  with  the  case,  behind  the  book-shelf  in  the 
room  in  which  I  am  now  making  the  statement. 

Q, — ^When  did  you  purchase  the  bullets  ? 

^  A, — I  purchased  them  at  the  same  time  that  I  purchased  the  pistol. 

Q, — Where  did  the  pistol  remain  ? 

A» — It  remained  behind  the  book-shelf  until  I  took  it  out  this  morning  at  i-jo 

A.M. 

Q, — Where  did  you  leave  the  pistol  after  shooting  your  father  and  brother. 
i4.^I  left  at  the  room  in  which  my  brother  was  sleeping. 

Nilmadhub  Mitter. 

Note. — I  believe  that  this  confession  was  voluntarily  made.  It  was  taken  in 
my  presence  and  hearing,  and  was  read  over  to  the  person  making  it,  and  admitted 
by  him  to  be  correct,  and  it  contains  a  full  and  true  account  of  the  statement  made 
by  him. 

Kalinath  Mitter, 

Presidency  Magistrate. 

The  facts  with  reference  to  the  language  in  which  the  Magistrate  and  the 
prisoner  spoke  to  one  another,  and  with  reference  to  the  mode  in  which  the  con* 

1  [Note. — I  shot  my  father  with  bullet.  The  pistol  with  which  1  shot  is  this  one,  and 
after  that  I  shot  my  brother  with  the  same  pistol. — ^Translated  by  the  Court  interpreter. 
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fession  was  recorded,  appeared  from  the  evidence  of  Baboo  Kalinath  Mitter, 
'which,  so  far  as  it  bore  upon  this  matter,  was  as  follows.    In  examination-in-  ' 
chief  he  said  : — 

I  knew  the  late  Khetter  Mohun  Mitter.  I  had  once,  so  far  as  I  remember,  seen 
the  prisoner  before  the  time  I  took  down  his  statement.  I  remember  goin^  to  86, 
Cornwallis  Street,  on  the  26th  of  March.  This  statement  *B '  is  in  my  writing.  It 
is  the  deposition  made  by  Nilmadhub.  The  signature  is  his.  I  went  in  consequence 
of  having  received  a  letter.  Before  1  began  writing,  I  had  a  conversation  with  Nil- 
madhub. No  one  else  was  in  the  room.  Before  taking  his  deposition  I  asked  him 
questions.  I  asked  him  whether  it  was  true  that  he  wanted  to  make  any  statement. 
He  said,  'yes,'  he  wanted  to  make  a  statement.  I  asked  whether  he  wanted  to  do 
so  voluntarily,  or  whether  any  pressure  had  been  brought  to  bear  upon  him.  He 
said  he  wanted  to  make  a  statement ;  it  was  voluntary  on  his  part,  no  pressure  had 
been  brought  to^bear  on  him.  The  first  conversation  was  in  Bengali.  He  under- 
stands English,  and  speaks  English.  In  the  deposition  the  questions  were  put  in 
Kngiish,  one  and  all.  He  gave  some  answers  in  English,  and  some  in  Bengali. 
When  he  gave  an  answer  in  Bengali,  I  rendered  it  into  English,  read  it  over  to  him, 
and  asked  him  if  that  was  his  answer,  and  he  said,  *  yes. ' 

In  cross-examination  the  witness  said : — 

I  put  no  question  in  Bengali  when  taking  down  his  statement.  Before  that  I 
spoke  to  him  in  Bengali.  Out  of  the  answers  I  cannot  give  you  the  exact  number 
that  were  given  in  Bengali.  The  two  answers  marked  B  i  and  B  2  were  given  in 
Bengali. 

The  witness,  also  in  his  cross-examination,  said  : — 

In  '  B  I '  a  part,  not  the  whole,  of  the  English  is  a  translation  of  the  Bengali 
that  follows.     I  put  no  questions  in  both  English  and  Bengali. 

At  the  trial  this  confession  was  admitted  in  evidence,  under  s.  80  of  the 
Evidence  Aft,  previously  to  the  examination  of  Kalinath  Mitter.  The  learn- 
ed Judge  in  charging  the  jury  pointed  out  to  them  that,  apart  from  the  confes- 
sion, the  other  evidence  in  the  case  was  not  sufficient  to  support  a  conviftion 
against  the  prisoner. 

A  majority  of  six  to  three  of  the  jury  returned  a  verdict  of  guilty,  in  which 
verdict  the  learned  Judge  agreed,  and  the  prisoner  was  convicted,  subject  to  the 
opinion  of  the  Court  upon  the  question  hereinafter  stated.  Sentence  was  de- 
ferred, and  the  prisoner  remanded  to  jail. 

The  question  reserved  was  "  whether,  having  regard  to  the  facts  stated  by 
Baboo  Kalinath  Mitter,  and  to  the  terms  of  the  confession  itself,  that  confession 
is  rendered  inadmissible  in  point  of  law,  by  reason  of  some  of  the  answers  of 
the  prisoner  having  been  given  in  Bengali,  but  recorded  in  English  ? " — and  in 
reserving  this  question  the  learned  Judge  stated  thatjthere  was  nothing  to  show 
that  the  irregularity,  if  any,  in  recording  the  confession,  had  injured  the  accused 
in  any  way  as  to  his  defence  on  the  merits. 

Mr.  Woodroffe  and  Mr.  Henderson  for  the  prisoner. 

The  Advocate-General  (Mr.  Paul)  and  the  Officiating  Standing  Counsel 
(Mr.  Pugh)  for  the  Crown. 

Mr.  Woodroffe, — The  confession  was  admitted  in  evidence  under  s.  80  of 
the  Evidence  Aft  previous  to  the  evidence  given  by  Kalinath ;  I  objected  to  it 
on  several  grounds,  viz.,  that  on  the  face  of  the  document  it  did  not  purport  to 
have  been  taken  in  accordance  with  the  law,  that  there  was  no  proof  that  it  was 
signed  by  the  accused,  and  that  s.  80  did  not  apply  to  presumption  as  to  the 
signature  of  the  accused.    Kalinath  was  not  called  as  a  witness  for  the  purposes 
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1888.  of  s.  533  of  the  Criminal  Code,  but  because  he  was  a  witness  before  the  com- 
miltihg  Magistrate.  The  mode  in  which  the  confession  was  taken  down  is  not 
in  accordance  with  s.  364  of  the  Criminal  Procedure  Code.  The  Magistrate 
and  the  accused  were  both  Bengalis,  and  it  was  practicable  for  the  former  to 
have  recorded  the  ans\Vers  in  the  language  in  which  thej  were  given.     The 

NiLMADHUB  Magistrate  is  certain  that  he  put  two  questions  in  Behgali,  and  there  may  have 
MiTTER,      been  others.     If  it  should  be  contended  that  the  confession  can  be  good  as  to 

15  Cal.  595.  part  and  bad  as  to  the  other  parts,  I  submit  that  the  answer  to  the  question — 
who  shot  your  father  ? — might  have  been  consistent  with  a  shooting  by  acci- 
dent or  in  self-defence.  In  the  part  of  the  confession  marked  B  i  there  are  a 
number  of  the  English  words  which  find  no  place  in  the  Bengali.  Has  not  the 
prisoner  been  prejudiced  by  this  mode  of  taking  down  his  coiSession  ?  I  subtnit 
he  has.  The  evidence  in  the  case  showed  that  his  younger  brother  was  fotmd 
standing  up  in  the  room  in  which  his  father  lay,  and  the  doctor's  evidence 
showed  that  the  wound  oil  the  younger  brother  might  possibly  have  been  self- 
inflicted.  It  was  therefore  important  to  see  whether,  as  stated  by  the  accused 
in  his  confession,  the  younger  brother  was  asleep  at  the  time.  The  Bengali 
words  in  B  I  do  not  mention  this  point.  Moreover,  it  does  not  appear  that  the 
Bengali  words  were  read  over  to  the  prisoner  at  ail. 

The  Magistrate  appears  to  have  done  that  which  was  held  fatal  to  a  con- 
fession in  the  case  of  Queen  v.  Bheebeekee}  The  confession  in  the  part  mail^ 
ed  B  2  is  not  clear ;  the  evidence  at  the  trial  showed  that  the  pistol  was  bongfat 
on  the  2nd  March ;  and  the  refusal  of  the  father  to  stand  security  for  the  pri- 
soner for  the  appointment  in  Barry  &  Co.'s  Office  was  long  after  the  purchase. 
Again,  the  sum  mentioned  as  the  security  required  was  in  the  confession  Rs. 
10,000,  but  the  evidence  in  the  case  disclosed  that  Rs.  20,000  had  been  asked 
fbr  by  Barry  k  Co.  All  these  matters  make  it  of  the  utmost  importance  to  show 
that  the  cortfession  was  taken  down  correctly.  Secondary  evidence  of  this  im- 
perfect cbnfegslon  could  not  be  accepted — Queen-Empress  v.  VtVan}  Paiicer, 
J.,  there  held  that  the  provisions  of  s.  164  were  inoperative,  and  that  s.  533 
would  not  render  a  confession  admissible  where  no  attempt  had  been  m4de  to 
conform  with  the  pnovisions  of  s.  164.  See  also  R€g.  v.  But  R<Uan;^  Qtuen 
v.  OmMe  Govindo  ;*  Queen  v.  Day  a  Anand  ;^  R,  v.  S?utyn.^  Kalinath's  cvi* 
dence  rebutted  the  presumption  that  the  confession  had  been  piopeily  given, 
and  therefore  s.  533  had  no  application ;  the  concluding  portion  of  s.  553  shows 
that  it  is  only  when  evidence  is  taken  for  the  purposes  of  that  section  that  the 
saving  clause  has  any  application.  The  confession  having  been  wrongly  ad- 
mitted in  the  first  instance,  it  ought  to  have  been  withdrawn  after  £e  evl- 
deace  given  by  Kalinath.  The  moral  efiEectof  the  confession  on  the  jury  wcmki 
have  been  very  different  had  they  first  heard  the  evidence  of  Kalinadi  as  to 
how  the  confession  was  taken — the  case  of  Reg,  v.  Bai  Ratan^  Bat  in  any 
case  Kalinath's  evidence  only  amounts  to  this,  that  he  took  down  a  certain 
statement  in  writing,  and  that  the  statement  put  before  him  it^  ^at  statement ; 
he  was  not  asked  what  the  accused  said  or  answered.  Assuming  I  am  in  error 
in  saying  that  s.  533  does  not  apply,  then  what  effect  should  be  given  to  the 
words  "  duly  made  the  statement  recorded*'  in  s.  533  ?  I  submit  that  &e  WKffd 
"  duly"  has  reference  to  the  provisions  of  the  law.  [Wilson,  J. — ^I  think  the 
meaning  d  s.  533  is  that,  if  the  Coutt  finds  that  the  Magistrate  has  not  ddnt 


>  4  N.  W.  (All.)  16. 

>  I.  L.  R.,  9  Mad.  224, 


*  16  Bom.  H.  C.  497. 
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all  his  duty,  the  Court  may  then  take  evidence  to  show  that  the  prisoner  has         i88d. 
done  iall  that  was  necessary  for  him  on  his  part  to  do.    It  seems  not  to  be  ne- 
cessary to  take  evidence  under  that  section  to  prove  that  the  Magistrate  has 
done  all  that  is  necessary.]    Further,  Kalinath  did  not  inform  the  accused  that 
he  was  a  Magistrate  ;  the  accused  was  brought  from  the  hands  of  the  police  to 
Kalinath,  and  during  the  confession  the  police,  although  not  actually  in  the  NH'Madhub 
room,  were  just  outside  the  door.     [Pigot,  J. — ^The  cases  regarding  statutory      Mitter, 
confessions  set  out  in  Russell  on  Crimes,  426,  appear  to  be  in  your  favour.]        isCal.  ^95. 

The  Advocate-'General  (Mr.  Paul), — There  is  a  great  difference  between 
a  statement  of  law,  as  laid  down  in  Russell  on  Crimes,  and  the  actual  law  in 
this  country.  Under  s.  364,  the  accused,  after  his  statement  is  taken  down,  is 
at  liberty  to  explain  or  add  to  his  answers,  and  where  the  whole  is  conform- 
able to  that  which  he  declares  to  be  the  truth,  the  Magistrate  shall  certify  that 
the  examination  was  taken  in  his  presence  and  hearing,  and  that  it  contains  a 
full  and  true  account  of  the  statement  made  by  the  accused.  That  is  what  sub- 
stantially took  place  in  this  case ;  the  statement  was  read  over  to  the  accused, 
and  he  did  not  object  to  it  or  add  to  it,  and  that-  being  so  it  was  admissible. 

[Mr.  J^oodroffe. — The  certificate  of  the  Magistrate  is  under  s.  364.]  Be 
it  so,  it  is  also  in  compliance  with  s.  364,  as  s.  1 64  provides  that  it  shall  be  sign- 
ed in  the  manner  prescribed  by  s.  364,  but  surely  not  without  being  read  over 
to  the  accused.  The  evidence  at  the  trial  shows  that  the  prisoner  understood 
English ;  as  to  this  there  is  the  evidence  of  Kalinath,  the  evidence  of  Brad- 
shaw,  who  sold  the  pistol  to  liim ;  and  the  cross-examination  was  not  directed 
to  rebut  this  fact.  Then  in  what  language  was  he  examined  ^  Undoubtedly 
all  the  questions  were  put  in  English,  and  the  answers  also  given  in  that  langu- 
age, although  it  appears  that  some  of  them  may  have  been  both  in  Bengali  and 
English.  It  cannot,  however,  be  said  that  the  examination  was  conducted  in 
Bengali,  nor  partly  in  Bengali  and  partly  in  English ;  then  under  those  circum- 
stances it  was  not  practicable  to  take  down  the  examination  all  in  Bengali.  The 
intention  of  s.  364  is  that  the  questions  and  answers  should  be  taken  down  in  one 
language ;  it  was  not  practicable  to  do  this,  as  the  answers  were  given  in  two 
languages,  and  then,  if  it  is  not  possible  so  to  do,  they  should  be  taken  down 
in  English ;  when  an  answer  was  given  in  Bengali,  it  was  rendered  into  Eng- 
lish, and  read  over  to  the  accused,  and  he  acquiesced  in  it.  This  was  suffi- 
cient. The  words  "  duly  made  and  recorded  "  in  s.  533  mean  "  made  in  due 
-  course  of  things, "  and  s.  533  cures  any  defect.  The  case  of  Queen-Empress 
V.  F/ra«^  merely  decides  that  when  a  statement  taken  is  radically  insufficient, 
then  the  Court  would  hold  the  statement  to  be  inadmissible.  Here  in  the  pre- 
sent case  the  confession  is  not  radically  insufficient.  The  case  of  Queen  v.. 
Ramanjiyya^  shows  that  ss.  1 22  and  346  of  the  old  Code  must  be  read  together, 
and  that  evidence  may  be  given  to  explain  that  a  confession  has  been  duly  re- 
corded. The  case  of  Titu  Maya  v.  The  Queen^  does  not  follow  Bat  Ratan's 
case. 

The  Officiating  Standing  Counsel  (Mr.  Pugh), — ^There  are  no  instances 
of  confessions  used  on  the  Original  side  of  the  High  Court  having  been  taken 
down  in  any  other  language  than  English.  In  the  case  of  Biddi  Churn  Nurie^ 
decided  by  Prinsep,  J.,  on  the  4th  September  1885,  the  Magistrate  was  examin- 
ed, and  stated  that  the  confession  was  made  in  Urdu,  but  was  taken  down  in 
English;  that  confession  was  admitted.     [O'Kinkaly,  J. — ^Does  s.  164  of  the 


»  I.  L.  R.,  9  Mad.  224.         2  J.  L.  R.,  2  Mad.  5. 
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1888.       Crirai^l  Proc^ure  Code  apply  at  all  having  regard  to  s.  i  ?]     S.  r64  falls  im* 

^       der  Ch.  XIV.,  which  is  headed,  **  Information  to  the  Police,  and  their  powers  to 

yuBBN*      investigate."     Most  of  that  chapter,  if  not  all  of  it,  appears  to  have  no  refei- 
EMPRBS8     ^^^^  j^  ^g  Presidency.     If  s.  164  does  not  apply,  neither  does  s.  364,  and  those 
•^'  twO;8ections  are  the  only  grounds  for  saying  that  the  answer  to  the  Magistrate 

I^UufAouuB  poght  to  have  been  taken  down  in  Bengali.  An  investigation  of  Ch.  XIV.  clear- 
MipsB,  \y  shows  that  it  is  only  applicable  to  mofussil  police-reports  and  investiga- 
tjk  C»L$95*  tions.  But»  assuming  the  chapter  to  apply,  the  requirements  of  ss.  1 64  aod  364 
have  been  complied  with.  S.  364  provides  for  the  recording  of  a  confession 
In  three  languages.  It  cannot  be  said  that  the  prisoner  has  been  examined  in 
two  languages,  because  he  has  given  occasional  answers  in  Bengali.  But  sup- 
posing the  confession  has  not  been  properly  recorded,  is  it  a  defect?  1  sub- 
mit not.  It  is  true  that  the  case  of  Queen-Empress  v.  Viran\  lays  down  that  the 
provisions  of  s.  164  are  imperative,  yet  the  decisions  in  this  Court  do  not  go  to 
that  effect.  See  Tiiu  Maya's  case  and  those  following  it  Substantial  com- 
pliance with  the  section  is  only  necessary — R,  v.  Kala  Chand  Pal ;^  B4hari 
tiajdiy  In  re;^  Krishna  Monee  v.  Empress  A  The  other  cases  which  show  that 
any  defect  is  cured  by  s.  533  are  :  Emprtss  0/ India  v.  Bhairon  Singh ;^  Em^ 
press  0/ India  v-.  Yakuh  Khan ;^  Empress  v.  Sagamhur  p  Empress  v.  Munski 
Sheikh;^  Fekoo  Mahto  v.  Empress? 

Mr.  Woodroffe  in  reply. —  It  is  said  that  s.  i  of  the  Code  and  Ch.  XIV. 
show  that  s.  164  does  not  apply  to  the  Presidency.  Supposing  it  to  be  so,  then 
the  matter  is  reduced  to  an  absurdity,  for  the  confession  was  admitted  under 
8.80  of  the  Evidence  Ad,  and  that  seftion  has  no  applicability  if  s.  164  does 
not  apply.  [Petheram,  C.J. — Assuming  that  the  confession  was  wrongfully 
admitted  under  s.  80,  the  defect  is  cured  by  Kalinath's  evidence.]  No,  the 
document  was  not  admissible  in  evidence  at  the  time  when  it  was  pot  in  evi- 
dence ;  it  was  admitted  on  the  Monday,  and  Kalinath's  evidence  was  takea 
on  the  Friday  following.  Supposing  s.  164  does  not  apply,  did  Kalinath's 
evidence  make  the  confession  evidence  ?  He  did  not  pretend  to  say  that  he 
could  tell  which  of  the  recorded  answers  were  given  in  Bengali ;  the  translation 
of  the  Bengali  words  does  not  fit  in  any  one  place  in  the  confession ;  what  the 
Magistrate  did  was  not  to  make  a  translation  of  the  Bengali  words,  for  the  Eng- 
lish sentences  are  many  more  in  number  than  the  Bengali,  and  bear  a  further 
fneaning.  It  has  been  assumed  that  the  prisoner  spoke  English ;  there  is  ik) 
evidence  to  that  effeft.  It  is  absolutely  necessary  that  the  Court  should  have 
the  exaft  words  of  the  confession ;  failing  this  the  prisoner  is  prejudiced.  Then 
supposing  even  that  the  Court  would  hold  that,  there  being  no  proof  that  the 
Bengali  words  were  read,  nor  that  the  whole  of  the  English  statement  was  r^ 
over,  with  or  without  the  Bengali  words,  before  it  was  signed  by  the  accused,  can 
it  be  said  that  the  mere  fact  of  the  signature  of  the  accused  makes  it  a  statement 
that  could  be  safely  used  as  evidence  against  him?  Suppose  the  Bengali  words 
were  taken  into  the  confession,  do  they  amount  to  a  confession  of  the  murder? 
No  circumstances  are  given  here  at  all ;  It  may  well  be  that  it  was  not  murder, 
but  suicide  or  accident.  Then  as  to  whether  the  confession  could  be  struck 
otit  aft«r  having  ottce  been  received  in  evidence,  there  is  direct  authority  of  the 
English  Courtsthat  it  can— 7%^  Queen  v.  Garner.^  Then  can  it  be  held  that  8. 
164  does  not  apply  ?    To  hold  so  would  be  to  hold  that  the  police  in  Calcutta 

» I.  h.  R.,  9  Mad.  224.  M.  U  R.,  5  All.  253. 

'^  24  W,  R.  Cr.  29.  7  12  C.  L  R.  120. 

»  5  C.  L  R.  238.  8  I.  L.  R,  8  Cal.  616. 

^  6  C.  L.  R.  289.  9  I.  L.  R.,  14  Cal.  539. 


'  I.  L.  R.,  3  AH.  3#.  »«  I  Den.  C.  C  329. 
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are  under  the  coatrol  of  no  law,  and  that  a  Police  Magistrate  may  take  evidence        1888. 
of  a  confession  in  Calcutta,  but  he  may  not  do  so  outside  Calcutta.    Ttie  whole  '.  "^ 

mode  of  taking  the  confession  tends  to  show  that  it  was  taken  undet  s.  164.      Qu»k^ 
Then,  as  to  whether  the  defects  in  the  confession  can  be  remedied  by  &.  5J3     Khprbs^ 
of  the  Code :  the  authorities  diow  th^t  they  cannot.     See  Empnss^  v.  ffiiri         ^* 
Ki^  Biswas^  and  Empress  v.  MeuuQo  Tamoolee?  where  the  conflsssion  was  I^ilmadmub 
defective  as  not  being  sij^ned  or  marked  by  the  prisoner,  but  the  Court  h6ld      Mittkr, 
that  this  defect  could  not  be  cured  by  s.  533  of  the  Criminal  Procedure  Code.    15  Cal.  5^ 
The  only  case  since  the  new  Code  of  1882  is  the  case  of  the  Quetn-Emptessv. 
Viran?  and  that  is  in  my  favour.     S.  553  of  the  Code  does  not  apply,  as  I  have 
already  pointed  out.     Kalinath  was  not  called  under  that  section.     I  obliged 
them  to  call  Kalinath  Milter.     He  was  not  called  from  day  to  day,  but  when  it 
>yas  necessary  for  them  to  show  that  there  was  no  police  interference,    ft  was 
for  the  purposes  of  their  case  that  he  was  palled.    Had  it  not  been  the  case, 
and  if  the  learned  Judge  had  considered  that  there  was  some,  statutory  defeQ 
in  the  confession  itself,  Kalinath  Mitter  would  have  been  cajled  much  ejarlier^ 
The  case  of  the  Qmen  v.  Ramanjiyya^  which  I  have  before  cited,  sbpw3  that 
"  duly  made  "  \%  equivalent  to  "  duly  recorded. " 

The  opinion  of  the  Court  (Petheram,  C.J.,  Wilson,  Pigot,  O'Kinealy, 
and  Ghosb,  J  J.)  was  delivered  by 

Petheram,  C.J. — ^The  only  faft  which  it  is  necessary  to  mention  beyond 
that  stated  by  the, learned  Judge  is  that  the  document,  the  admissibility  of  which 
is  in  question,  wa?  put  in  on  Monday,  May  21st,  as  being  a  document  made 
under  the  provisions  of  s.  164  of  the  Criminal  Procedure  Code,  and  admissible 
in  evidenee  without  proof  under  the  provisions  of  s.  80  of  the  Evidence  Aft,  and 
that  Baboo  Kalinath  Mitter  was  not  called  until  the  following  Friday. 

Several  questions  have  been  raised  and  argued  before  us  as  being  neces- 
sary to  the  decision  of  the  general  question  whether  the  document  uppn  ^e  facts 
proved  at  the  trial  was  properly  admitted  as  evidence  against  the  prisoner.  They 
were :  ist,  does  s.  164  apply  to  a  statement  made  by  a  person  in  custody  to  a 
Magistrate  in  Calcutta  in  the  course  of  an  investigation,  made  by  the  police  in 
the  town  of  Calcutta,  into  the  circumstances  of  a  crime  committed  in  Calcutta; 
secondly,  if  it  does  npt,  was  the  document  in  question  properly  adn^itted  upon 
the  evidence  of  Baboo  Kalinath  Mitter  under  the  provisions  of  ss.  2 1  and  ?6  of 
the  Evidence  Aft?  thirdly,  if  s.  164  does  apply  to  this  case,  was  the  statement 
of  the  prisoner  recorded  in  accordance  with  the  provisions  of  that  section  poui* 
pled  with  s.  364  ?  and,  fourthly,  if  it  was  not  so  recorded,  is  the  defect  cured  by 
s.  533  of  the  same  Aft? 

The  first  question  depends  on  the  construction  to  be  placed  on  s.  i  of  the 
Criminal  Procedure  Code.  That  section,  so  far  as  it  is  material  to  the  present 
question,  is  as  follows  :  "  In  the  absence  of  any  specific  provision  to  the  con- 
trary, nothing  herein  contained  shaU  affect ....  the  police  in  the  town  of  Cal- 
cutta. " 

S.  164  deals  with  statements  made  to  a  Magistrate  in  the  course  of  an  in- 
vestigation under  Ch  XIV.  of  the  Aft,  and  the  point  for  consideration  is,  whe- 
ther the  investigation,  in  the  course  of  which  the  statement  in  question  was 
made,  was  an  investigation  under  that  chapter. 

The  investigation  was  by  the  Calcutta  Police  in  the  town  of  Calcutta,  and 
unless  there  is  some  specific  provision  making  Ch.  XIV.  applicable  to  the  police 

»  5  C.  L.  R.  209.  3  i^  L^  R^^  4  cal.  696.  »  I.  L.  R.,  9  Mad.  224. 
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in  Calcutta,  the  section  does  not  apply,  as  the  statement  was  not  made  in  the  course 
of  an  investigation.under  the  chapter. 

The  chapter  is  headed,  "  Information  to  the  Police,  and  their  powers  to 
investigate."  It  is  clear  that  many  sections  of  the  chapter  cannot  refer  to  Cal- 
cutta, and  the  only  section  which  must  apply  to  the  police  in  Calcutta  is  s.  155. 
But  we  do  not  think  that  that  section  is  sufficient  to  amount  to  a  provision  that~ 
the  whole  chapter  is-  to  apply  to  the  police  in  Calcutta,  or  to  give  them  any 
power  to  make  investigations  under  it,  and  it  follows  that  the  present  case  is 
not  in  any  way  afiFected  by  s.  164  of  the  Code,  or,  as  a  necessary  consequence, 
by  s.  364  or  s.  553. 

The  second  question  then  arises,  whether  the  document  in  question  was 
properly  admitted  under  the  provisions  of  the  Evidence  Act  ? 

Baboo  Kalinath  Mitter  was  called,  and  he  stated  that  he  questioned  the 
prisoner  in  English,  that  the  prisoner  understands  and  speaks*  English,  and 
sometimes  answered  him  in  English  and  sometimes  in  Bengali ;  that  when  his 
answers  were  in  English  he  wrote  them  down,  when  in  Bengali  he  wrote  them 
in  English,  and  read  over  what  he  had  written  to  the  prisoner ;  that  the  whole 
document  contains  the  prisoner's  deposition,  and  that  the  prisoner  signed  it  in 
his  presence. 

If  the  contents  of  the  document  did  not  amount  to  a  confession,  the  do- 
cument itself  would  be  relevant  as  an  admission  under  s.  2 1  of  the  Evidence 
Act ;  and  though  it  i»  a  confession,  it  is  relevant,  and  may  be  proved,  unless 
it  is  excluded  by  s.  26  of  that  Act.  That  section  is  as  follows :  "  No  confes- 
sion made  by  any  person  whilst  he  is  in  the  custody  of  a  police-officer,  unless 
it  be  made  in  the  immediate  presence  of  a  Magistrate,  shall  be  proved  as 
against  such  person." 

At  the  time  when  the  prisoner  made  the  statement  he  was  in  the  custody 
of  the  police ;  but  it  was  made  to,  and  in  the  immediate  presence  of,  Baboo 
Kalinath  Mitter,  who  has  stated  what  is  undoubtedly  the  fact,  that  he  is  a 
Magistrate  for  Calcutta,  and  consequently  it  is  obvious  that  the  confession  is 
not  excluded  by  s.  26 ;  and  this  being  so,  and  it  being  proved  that  the  whole 
of  the  statements  contained  in  the  document  were  either  the  actual  words 
spoken  by  the  prisoner,  or  were  accepted  by  him  as  representing  the  true 
meaning  of  what  he  had  said,  and  as  the  whole  document  is  signed  by  him  with 
his  own  hand,  the  whole  of  the  admissions  contained  in  the  document  were 
strictly  proved  to  have  been  made  by  him,  and  were  admissible  against  htm 
Under  the  Indian  Evidence  Act. 

In  this  view  of  the  law,  the  third  and  fourth  questions  become  immaterial 
in  the  present  case,  but  we  wish  to  guard  ourselves  from  being  supposed  to 
hold  that  when  answers  are  made  by  an  accused  person  in  one  language  and 
written  down  in  another,  unless  it  is  shown  that  it  was  impracticable  to  write 
them  in  the  language  in  which  they  were  spoken,  s.  1 64  would  be  complied 
with ;  on  the  contrary,  we  think  that,  when  such  a  proceeding  is  adopted,  the 
statement  of  the  accused  would  not  be  recorded  under  that  section,  read  with 
5.  364,  and  we  have  very  grave  doubts  whether  the  defect  could  be  cured  under 
the  provisions  of  s.  533. 

The  question  as  to  whether  or  not  s.  164  has  force  in  Calcutta  was  not 
raised  at  the  trial.  The  document  was  put  in  by  the  prosecution,  and  admit- 
ted in  accordance  with  the  practice  which  has  been  followed  since  the  passing 
of  the  Criminal  Procedure  Code  of  1882  at  Sessions  held  in  Calcutta. 

In  this  Court  the  point  has  for  the  first  time  been  raised,  and  argued  by 
the  Crown. 
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On  the  whole,  for  the  reasons  given  in  our  answers  to  the  first  and  second 
questions,  we  think  that  the  confession  was  in  the  present  case  admissible  in ' 
point  of  law,  and  we  answer  the  question  reserved  by  the  learned  Judge  in  the 
negative.^ 

T.  A.  P. 

FULL  BENCH. 

Be/ore  Sir  W.  Comer  Peiheram,  Ki.,  Chief  Justice,  Mr.  Justice  Prinsep,  Mr. 
Justice  Wilson,  Mr.  Justice  Tottenham,  Mr.  Justice  Norris,  Mr.  Justice 
Pigot^  Mr.  Justice  O'Einealy^  and  Mr.  Justice  Ghose. 

In  the  matter  of  HARI  DASS  SANYAL  and  others  v.  SARITULLA.* 

Further  enquiry^-Noiice  to  accused — Discharge  by  Magistrate — Criminal  Proce- 
dure Code,  A^  X,  of  1882,  s,  43^. 

No  notice  to  an  accused  person  is  necessary  in  point  of  law  before  an  order  under  s. 
437  can  be  passed ;  but  as  a  matter  of  discretion  it  is  proper  that  such  notice  should  be 
given. 

Held  by  the  majority  of  the  Full  Bench  (Prinsep,  Wilson,  Tottenham,  Norris, 
PiGOT,  and  O'KiNEALY,  JJ.) — After  an  enquiry  by  a  Subordinate  Magistrate  and  the  dis- 
charge of  an  accused  person,  a  Sessions  Judge  or  Magistrate  has  jurisdiction,  under  s.  437 
of  the  Criminal  Procedure  Code,  to  order  a  "further  enquiry"  or  a  re-hearing  upon  the 
same  materials  which  were  before  the  Subordinate  Magistrate,  /.  e.,  when  no  Further  evi- 
dence is  forthcoming.  But  (Prinsep,  J.,  dissenting)  the  words  "  further  enquiry"  in  that 
section  mean  the  enquiry  preliminary  to  trial  which  regularly  results  in  a  charge  or  dis- 
charge, and  do  not  fncludethe  trial.  And  if  on  the  evidence  taken  the  accused  ought  to 
be  committed,  then,  in  a  case  triable  only  at  the  Sessions,  the  proper  course  is  to  commit 
under  s.436;  in  other  cases  to  refer  to  the  High  Court. 

Per  Prinsep,  J. — ^The  word  "enquiry"  includes  a  trial,"  and  the  "further  enquiry" 
would  therefore  allow  of  the  framing  of  a  charge,  and  the  cross-examination  of  witnesses 
for  the  prosecution. 

Per  Pbtheram,  C.J.,  and  Ghose,  J. — ^The  power  given  by  s.  437  of  the  Criminal 
Procedure  Code  to  order  a  further  enquiry  is  confined  to  cases  in  which  the  revising  offi- 
cer is  satisfied,  for  one  of  the  reasons  mentioned  in  s.  435,  that  the  subordinate  officer  has 
proceeded  on  insufficient  materials,  and  that  with  a  more  exhaustive  enquiry  further  mate- 
rial would  be  forthcoming.  It  was  not  intended  that  such  an  enquiry  should  be  granted 
simply  for  the  reconsideration  of  evidence. 

This  reference  arose  out  of  a  case  and  counter-case  of  rioting ;  the  two 
cases  were  heard  separately -by  the  Joint-Magistrate  of  Attia,  who,  on  the  hear- 
ing of  the  case  against  Hari  Dass  Sanyal  and  others,  discharged  the  accused. 
In  the  counter-case  the  accused  Saritulla  and  others  were  convicted,  but  on  ap- 
peal to  the  Sessions  Judge  this  conviction  and  sentence  was  reversed.  Saritulla 
thereupon  applied  to  the  Sessions  Judge  to  set  aside  the  order  of  discharge  passed 

*  An  application  was  subsequently  made  to  Wilson,  J.,  for  leave  to  appeal  from  the 
conviction  and  sentence  to  the  Privy  Council.  In  refusing  the  application  Mr.  Justice 
Wilson  said  :  "  I  have  fully  considered  the  matter,  and  I  have  consulted  the  other  Judges, 
before  whom  the  question  of  law  I  referred  was  argued  and  decided,  and  I  think  it  clear 
that  I  must  refuse  the  application.  The  principles  upon  which  Courts  coul^i  act  in  such 
matters  were  fully  considered  in  the  Bombay  High  Court  in  the  case  of  Reg.  v.  Pestanji 
Dinsha,  10  Bom.  H.  C.  75.  I  fully  accept  the  explanation  of  law  given  in  that  case  by 
Chief  Justice  Westropp  in  his  jud^ent,  and  I  think,  accepting  this,  that  I  should  go  quite 
outside  them,  and  far  beyond  any  of  the  authorities  in  any  High  Court  in  this  country, 
or  decision  of  Her  Majesty  in  Council,  if  I  were  to  make  the  order  now  asked  for.  The 
application  is,  therefore,  refused. 

^  Full  Bench  on  Criminal  Motion  No.  53  of  1887  against  an  order  of  R.  F.  Rampini, 
Esq,t  Sessions  Judge  of  Mymensingh,  dated  the  23rd  February  1887. 
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i3N.  in  the  case  of  Han  Dass  San3ral  and  others,  urging  that  the  Joint-Magislrate  had 
not  examined  all  the  witnesses  forthcoming  on  behalf  of  the  prosecntioA;  it 
however  did  not  appear  that  the  *'  witnesses  forthcoming  "  had  been  sammooed 
when  the  case  was  before  the  Joint-Magistrate.  On  this  application  the  SessloBS 
Judge  passed  the  following  order : — 
SARIT17LLA,  |  ^^  inclined  to  grant  this  applicatiei%.     I  do  not  think  that  the  discrepancies 

i5Cftl«  608.  |„  jj^g  evidence  which  the  Joint- Magistrate  has  alluded  to  in  his  judgment  are  of 
such  importance  as  he  attaches  to  them.  From  his  judgment  in  the  cross  case,  in 
which  the  present  applicant  was  an  accused,  I  am  led  to  think  that  the  Jo^nt-Ma- 
gistrate  may  have  taken  a  wrong  view  of  the  facts  of  this  case.  The  gunshot  wound, 
from  which  the  complainant's  brother  is  proved  by  the  medical  evidence  in  thi^  case 
to  be  suffering,  is  strong  circumstantial  evidence  in  support  of  the  complainant's 
story.  Under  these  circumstances  I  think  this  case  should  be  re-enquired  into, 
particularly  as  it  is  urged  on  behalf  of  the  applicant  that  the  Joint-Magistrate  did 

not  examine  all  the  witnesses  that  are  forthcoming  on  his  side I  am  aware 

that  in  certain  cases  [see  Darsan  Lull  v.  Jumuk  Laliy  the  High  Court  of  this  Pro- 
vince has  held  that  a  Sessions  Judge  is  not  competent  to  order  a  re-hearing  of  a  case 
unless  additional  evidence  is  fothcoming.  But  in  this  case  additional  evidence  is 
■  forthcoming.  It  is  said  that  the  Joint-Magistrate  did  not  examine  four  witnesses 
named  in  a  petition  presented  to  him ;  moreover,  it  would  seem  to  me  from  the 
Bombay  Hign  Court  ruling  in  the  case  of  the  Queen-Empressv,  Dorabji  Harmasji? 
and  the  very  recent  Full  Bench  ruling  of  the  Allahabad  High  Court  m  the  Queen- 
Empress  V.  Chotii?  that  a  re-enquiry  can  be  ordered  even  when  no  additional  evi- 
dence is  forthcoming.  From  the  provisions  of  s*  437  of  the  Criminal  Prpcedure 
Code,  and  the  Bombay  High  Court  ruling,  it  is  evident  that  no  notice  to  the  oppo- 
site party  is  necessary  before  ordering  a  re-enquiry  under  s.  437  of  the  Criminal 
Procedure  Code.  I  have,  therefore,  not  given  any  such  notice.  I  therefore,  under 
s.  437  of  the  Criminal  Procedure  Code,  direct  a  further  enquiry  into  this  case. 

Hari  Dass  and  the  other  persons  affected  by  this  order  applied  to  the  High 
Court  to  have  the  order  of  the  Sessions  Judge  set  aside  on  the  following 
grounds : — 

1.  That  the  Sessions  Judge  had  nothing  before  him  to  indicate  the  nature 
of  the  additional  evidence  referred  to  by  him,  and  that,  without  being  satisfied 
that  such  evidence  would  have  been  material,  and  without  any  satisfactory  ex- 
planation of  the  reasons  which  induced  the  prosecution  to  withhold  such  addi- 
tional evidence  during  the  trial  of  the  case,  the  Sessions  Judge  ought  not  to  have 
ordered  what  is  practically  a  re- trial  of  the  case. 

2.  That  the  law  not  allowing  an  appeal  on  the  facts  in  cases  of  discharge, 
the  Sessions  Judge  was  wrong  in  dealing  with  the  matter  as  an  appeal  on  the 
facts. 

5.  That  the  Sessions  Judge  was  unable  to  indicate  any  point  for  farther 
enquiry ;  and  had  practically  ordered  a  new  trial. 

4.  That  the  Sessions  Judge  had  no  power  to  order  a  further  enquiry  when 
there  was  no  error  of  law  committed  by  the  Joint-Magistrate,  and  when  no  ma- 
ta-ial  evidence  was  forthcoming. 

5.  That  the  order  ought  not  to  have  been  made  ex  parte,  or  that  at  al! 
events,  as  a  matter  of  sound  discretion,  the  Sessions  Judge  ought  to  have  given 
notice. 

6.  That  the  Sessions  Judge  had  erred  in  law  in  allowing  his  judgment  to 
be  influenced  by  the  record  of  another  case  to  which  the  petitioners  were  no 
parties. 

1  I.  L.  R.,  12  Cal.  532.  «  1.  L.  R.,  10  Bom.  131.  '  I.  U  R„  9  AH.  5a 
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7.  That  the  Sessions  Judge  bad  been  mainly  inOuenced  in  the  matter  by        isas. 


the  opinion  he  had  formed  in  the  counter-case  which  he  decided  on  appeal. 

^  .        Hari  Dasb 

On  the  hearing  of  this  application  the  Court  (P^heram,  C.J.,  and  Ghosk,      Sanyal 

J.),  considering  that  the  questions  arising  were  of  great  importance,  and  that  j^ 

the  rulings  on  the  points  were  conflicting,  referred  the  following  (Questions  to   SABirvLLAi 

a  Full  Bench  :—  ,5  cai.  6og, 

1.  Whether,  after  an  enquiry  by  the  Joint-Magistrate  apd  discharge  of 
the  accused,  a  Sessions  Judge  or  the  Magistrate,  as  the  case  may  be,  has  jxuris* 
diction,  under  s.  437  of  the  Criminal  Procedure  Code,  to  order  a  **  further  en- 
quiry/' or  a  re-hearing,  upon  the  same  materials  which  were  before  the  said 
Joint-Magistrate,  i>.,  when  no  further  evidence  is  forthcoming  ? 

2.  Whether  in  the  circumstances  of  the  case  and  the  materials  before  him 
the  Sessions  Judge  had  authority  under  s.  437  tq,  direct  a  fresh  enquiry  ? 

3.  Whether  he  could  do  so  without  notice  to  the  accused  ? 

Mr.  Woodroffe  and  Baboo  Grish  Chunder  Chowdhry  for  the  petitioners* 

The  Deputy  Legal  Remembrancer  (Mr.  Ktlby)  on  behalf  of  the  Crown. 

Mr.  Woodroffe. — I  submit  the  order  was  bad,  as  no  notice  was  given  to 
my  clients.  1  rely  on  the  cases  of  Chundy  Churn  BhuHacharjea  v.  Hem  Chun^ 
der  Banner jea  ;^  Jeebunkiito  Roys,  Shib  Chunder  Das  ;^  Queen- Empress  v. 
Amir  Khan  ]^  Quetfi" Empress  v.  Erramreddi ;^  Darsun  Lallv,  yumukLail;^ 
Queen-Empress  v.  Hasnu;^  Q ueen- Empress  w.  Chotu!^  All  the  High  Courts, 
except  the  Bombay  High  Court  in  the  case  of  Queen^ Empress  v.  Dorabji  Hor^ 
masji?  have  held  that  notice  is  necessary;  and  s. 439  of  the  Code  is  explicit 
on  the  point.  S.  436  also  always  down  that  the  accused  shall  have  an  oppor* 
tunity  of  showing  cause.  [Petheram,  C.J. — We  are  all  agreed  on  that  point.] 
On  the  second  question,  the  Judge  had  no  materials  before  him  for  a  fr^esfa 
enquiry;  he  merely  found  that  the  Joint-Magistrate  "did  not  examine  all  the 
witnesses  forthcoming,"  but  did  not  find  thai  the  evidence  they  could  have  given 
would  havel)een  material.  On  the  first  question  referred,  the  matter  depends 
on  the  consideration  of  the  word  "further"  and  the  word  "enquiry."  Now, 
**  enquiry"  is  defined  in  s.  4  of  the  Code  as  including  "  every  enquiry  conduct- 
ed under  this  Code  by  a  Magistrate  or  Court."  The  word  is  used  in  many 
Oiher  sections  of  the  Code,  but  there  is  one  general  line  of  thought  made  use 
of  in  its  use.  Throughout  the  whole  of  Ch.  XV.,  and  up  to  the  end  of  the 
Code,  save  in  the  two  sections  mentioned  in  the  Bombay  case,  the  word  "  en- 
quiry" is  contrasted  with  the  word  "  trial,"  and  seems  to  be  distinctly  referable 
to  preliminary  proceedings  before  a  Magistrate  as  distinguished  from  a  trial 
In  the  old  Code  an  "enquiry"  is  defined  as  "an  enquiry  conducted  by  a  Ma- 
gistrate," and  in  that  Code  there  was  also  a  definition  of  the  words  "  enquired 
into"  and  "  trial."  The  new  Code  has  dropped  those  definitions,  and  has  en- 
larged them  under  the  term  "  investigation."  There  is  a  difference  between  an 
"  investigation"  and  "  trial,"  and  an  enquiry  does  not  include  an  investigation. 
In  Ch.  aX.  the  heading  is  "  of  trial  of  summons  cases,"  and  in  Ch.  XXll.  thp 
heading  is  "of  summary  trials."  In  s.  176  the  wofd  seems  to  be  used  in  the 
sense  of  a  local  enquiry,  and  in  another  different  sense  in  ss.  375  and  380,  on 
which  sections  the  Bombay  Court  have  built  up  so  much  argument.    Under 


» 1.  L.  R.,  10  Cal  207. 
«  I.  L.  R.,  10  Cal  1027. 
»  I.  L.  R.,  8  Mad.  336. 
♦  I.  L.  R.,  8  Mad.  296. 
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^  I  L.  R.,  10  Som.  131. 
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s.  428  the  taking  of  evidence  is,  for  the  purposes  of  Ch.  XXV.,  to  be  deemed  an 
enquiry,  and  what  reason  is  there  for  reading  ss.  375  and  380  in  a  different  waji 
TheabNDve  are  all  the  places  in  which  the  word  is  u$ed  antil  the  referring  sectioos. 
In  8. 436  the  words  "  fresh  enquiry"  are  used,  and  in  s.  437  **  further  enquiry." 
S.  537  governs  the  revisional  sections.  [Pigot,  J. — Is  not  s.  537  to  be  taken 
subject  to  any  former  provisions  of  the  Code  .^]  I  understand  the  case  of  Baciu 
Mullah  V.  Sia  Ram  Stngh^  to  show  that  s.  537  governs  the  revisional  sections, 
and  that  an  erroneous  view  of  a  judicial  officer  is  not  a  failure  of  justice  wfaidi 
would  entitle  another  Court  to  deal  with  the  matter  except  on  appeal.  Under  s^ 
439,  read  with  s.  423,  the  High  Court  has  all  the  powers  of  an  Appellate  Court; 
and  has  i)Ower  under  that  section  to  set  aside  an  order  of  discharge.  In  the 
Allahabad  case  of  the  Queen-Empreu  v.  Chotu^  the  Chief  Justice  uses  certain 
sections  to  limit  the  cases  which  may  be  brought  up  on  revision ;  but  is  that  so  ? 
S.  423  gives  the  Appellate  Court  power  to  reverse  an  order  on  appeal,  to  direct 
a  further  enquiry  or  an  accused  to  be  re-tried,  and  to  reverse  or  alter  any  other 
order.  If  in  s.  439  the  High  Court  as  a  Revisional  Court  is  entitled  to  exercise 
powers  under  s.  423,  there  is  nothing  to  support  the  conclusion  of  the  Chief 
Justice. 

The  Bombay  Court,  in  the  case  of  the  Queen-Empress  v.  Dorahji  H^r- 
mmji?  eludes  the  force  of  the  observations  of  Mittir  and  Field,  JJ.,  in 
the  case  of  Chundi  Churn  Bhuttacharjea  v.  Hem  Chunder  Bannerjea  /♦  and  the 
case  of  Jeehunkisto  Roy  v.  Shih  Chunder  Das^  lays  down  that  a  further  en- 
quiry must  be  on  additional  evidence.  This  case  was  followed  in  Dartum  LaU 
v.  yumuk  Lall  ;^  and  the  cases  of  Queen-Empress  v.  Hasnu?  Queen- Empress  v. 
Erramreddi^  and  Queen- Empress  v.  A  mir  Khan?  are  to  the  same  effect  There 
is  also  an  unreported  case  of  Abdul  Nazir  v.  Gun^a  Singh,  decided  by  Pethk- 
RAM,  C.J.,  and  Prinsep,  J.,  on  the  3rd  March  1887  (Cr.  Motion  jj  of  1887), 
similarly  decided. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. 

The  following  opinions  were  delivered  by  the  full  Bench  : — 

Petheram,  C.J. — S.  435  of  the  Code  of  Criminal  Procedure  gives  power 
of  revision,  and  is  in  these  terms  : — 

The  Hieh  Court  or  any  Court  of  Session,  or  District  Magistrate,  or  any  Sub- 
Divisional  Magistrate  empowered  by  the  Local  Govemmentin  this  behalf,  may  call 
for  and  examine  the  record  of  any  proceeding  before  any  inferior  Criminal  Court 
situate  within  the  local  limits  of  its  or  his  jurisdiction,  for  the  purpose  of  satisfying 
itself  or  himself  as  to  the  correctness,  legality,  or  propriety  of  any  finding,  sentence, 
or  order  recorded  or  passed,  and  as  to  the  regularity  of  any  proceeding  of  such  in- 
ferior Court. 

If  any  Sub- Divisional  Magistrate  acting  under  this  section  considers  that  aoy 
such  finding,  sentence,  or  order,  is  illegal  or  improper,  or  that  any  such  proceed- 
ing are  irregular,  he  shall  forwand  the  record,  with  such  remarks  thereon  as  be 
thmks  fit,  to  the  District  Magistrate. 

Orders  made  under  ss.  143  and  144,  and  proceedings  under  s.  176,  are  not  pco> 
ceedings  within  the  meaning  of  this  section. 

S.  436  gives  power  to  Courts  of  Session  or  District  Magistrates  to  order 
committal  where  a  case  is  triable  exclusively  by  the  Court  of  Session. 


>  1.  L.  R.,  14  Cal.  358. 
«  I.  L.  R.,  9  All.  52. 
'  I.  L.  R.,  10  Bom.  131 
<  1.  L.  R.,  10  Cal.  307. 
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When,  on  examining  the  record  of  any  case  under  s.  435  or  otherwise,  the  Court         1888. 
of  Session  or' District  Magi^^trate  considers  that  such  case  is  triable  exclusively  by  - 

the  Court  of  Session,  and  that  an  accused  person  has  been  improperly  discharged    Hari  Dass 
by  the  inferior  Court,  the  Court  of  Session  or  District  Magistrate  may  cause  him  to      Sanyal 
be  arrested,  and  nriay  thereupon,  instead  of  directing  a  fresh  enquiry,  order  him  to  ^. 

be  committed  for  trial  upon  the  matter  of  which  he  has  been,  in  the  opinion  of  the    s^j^j^ulla* 
Court  of  Session  or  District  Magistrate,  improperly  discharged. 

Provided  as  follows — 

(fl)  that  the  accused  has  had  an  opportunity  of  showing  cause  to  such  Court 
or  Magistrate  why  the  commitment  should  not  be  made. 

(b)  that,  if  such  Court  or  Magistrate  thinks  that  the  evidence  shows  that  some 
other  offence  has  been  committed  by  the  accused,  such  Court  or  Magistrate  may 
direct  the  inferior  Court  to  enquire  into  such  offence. 

S.  437  gives  power  to  order  further  enquiry  when  a  complaint  has  been 
dismissed  or  discharged  : — 

On  examining  any  record  under  s.  435  or  otherwise,  the  High  Court  or  Court 
of  Session  may  direct  the  District  Magistrate  by  himself  or  by  any  of  the  Magis- 
trates subordinate  to  him  to  make,  and  the  District  Magistrate  may  himself  make, 
or  direct  any  Subordinate  Magistrate  to  make,  further  enquiry  into  any  complaint 
which  has  been  dismissed  under  s.  203,  or  into  the  case  of  any  accused  person  who 
has  been  discharged. 

The  section  which  relates  to  dismissals  is  s.  203.  This  section  is  in  the 
chapter  headed  "  Complaints  to  Magistrates."  Under  this  chapter  the  Ma- 
gistrate is  to  examine  the  complainant  on  oath,  and,  if  he  thinks  fit,  to  direct 
an  investigation ;  and  (s.  203)  he  may,  if  not  satisfied  with  the  statement  of  the 
complainant  and  the  result  of  the  investigation,  if  any,  dismiss  the  complaint 
without  issuing  any  process. 

The  sections  which  relate  to  discharges  are  ss.  209  and  253. 

The  first  is  in  the  chapter  headed  **  Enquiry  into  Cases  triable  by  the  Court 
of  Session  or  High  Court." 

S.  208  provides  that  the  Magistrate  shall,  when  the  accused  is  brought  ' 
before  him,  hear  the  complainant  and  the  evidence  on  both  sidesi  and  (s.  209), 
if  he  is  not  satisfied  that  there  are  sufficient  grounds  for  committing  the  accus- 
ed, discharge  him. 

S.  253  is  in  the  chapter  headed  "Trial  of  Warrant-cases  by  Magistrates." 

S.  252  provides  that,  when  the  accused  is  brought  before  him,  the  Magis- 
trate shall  hear  the  complainant,  and  shall  hear  the  evidence  for  the  prosecu- 
tion, and  summon  witnessesy^r  fhe  prosecution,  if  necessary,  and  (s.  253)  shall, 
if  he  finds  that  no  case  has  been  made  out  which  unrebutted  would  warrant  a 
conviction,  discharge  the  accused. 

In  cases  under  ss.  200-203  *^  would  appear  that,  if  the  Magistrate  does  not 
believe  the  complainant,  and  thereupon,  without  taking  any  further  step,  dis- 
misses the  complaint,  the  revising  officer  may,  under  s.  437,  direct  that,  by 
way  of  further  enquiry,  he  shall  cause  an  investigation  to  be  made,  or  if  one 
has  been  made  which  he  considers  insufficient  or  unsatisfactory,  or  if  he  con- 
siders that  the  complainant  has  not  been  sufficiently  examined,  may  order  that 
the  complainant  be  re-called,  and  his  examination  be  continued.  But  it  is  diffi- 
cult to  see  how  a  further  enquiry  can  be  ordered  in  any  but  one  of  these  three 
cases,  as  it  is  clear  that  the  enquiry  is  preliminary  to  the  issue  of  process,  and 
the  next  step  to  take,  if  the  enquiry,  as  far  as  the  collection  of  materials  is  com- 
plete, is  the  issue  of  process.    In  such  a  case  the  only  Court  which  could  deal 

LL..IL,  CaL  109. 
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f889.       with  ih^  matter  mtlst  be  the  High  Court,  under  s.  439,  embodying:  sub-s.  (c)  of 


"  s.  433. 

SAitvAL  ^^  cases  under  ss.  206-209  the  Magistrate  is,  in  the  presence  of  the  ac- 

cused, to  hear  the  evidence  of  the  complainant  or  otherwise  produced  before 
fi  kitti  LA  ^*™'  ^^^  must,  unless  for  some  good  reason  he  does  not  think  it  necessary, 
^  ,  \*  issue  process  and  compel  the  attendance  of  other  witnesses  or  the  prodnciion 
tS  Cai.  .  ^£  documents,  and,  if  he  is  not  satisfied  that  there  are  grounds  for  putting  the 
accused  on  his  trial,  may  discharge  him  at  any  iime^  Here,  if  in  the  opinion 
of  the  revising  officer  the  Magistrate  has  not  sufficiently  examined  the  witnesses, 
or  has  not  summoned  witnesses  who  should  have  been  summoned,  or  has  not 
compelled  the  production  of  documents  which  were  material  for  the  proseca- 
tion,  no  doubt  the  revising  officer  may  direct  a  further  enquiry,  either  by  re- 
calling witnesses  who  have  been  examined,  or  by  compelling  the  attendance 
of  others,  or  the  production  of  documents,  so  as  to  complete  the  enquiry  which 
must  be  made  before  the  charge  is  framed.  But  if  the  revising  officer  is  satis- 
fied that  all  the  materials  have  been  collected,  I  do  not  see  how  the  revising 
officer  can  direct  a  further  enquir}',  because  he  does  not  agree  with  the  con- 
clusion at  which  his  subordinate  has  arrived  upon  those  materials.  To  do  so 
is  in  effect  to  direct  the  Subordinate  Magistrate,  against  his  own  view  of  the 
case,  to  frame  a  charge — a  power  which  is  given  to  the  High  Court  alone  under 
the  section  above  cited. 

The  only  other  cases  are  those  which  arise  under  Ch.  XXL,  ss.  251-253. 
These  are  cases  in  which  the  accused  is  brought  before  a  Magistrate  on  a  war- 
rant. In  these  cases  the  Magistrate  is  to  take  all  such  evidence  as  is  produced 
before  him ;  to  ascertain  if  there  are  other  witnesses  likely  to  be  acqoainted 
with  the  facts  of  the  case  and  able  to  give  evidence  for  the  prosecuJion,  and  to 
summon  such  of  them  as  he  thinks  necessary ;  and  if,  upon  hearing  the  wit- 
nesses produced,  and  if  he  thinks  it  necessary  to  compel  the  production  of 
other  evidence,  after  hearing  such  other  evidence,  the  Magistrate  finds  that  no 
case  has  been  made  out  against  the  accused,  which,  if  unrebutted,  would  war- 
'  rant  his  conviction,  the  Magistrate  shall  discharge  him. 

Here,  also,  it  is  manifest  that  the  revising  officer  may,  if  he  thinks  fit, 
direct  the  subordinate  officer  to  compel  the  production  of  further  witnesses,  and 
also,  as  it  seems  to  me,  direct  him  to  recall  and  further  examine  any  witness 
who  has  been  already  examined.  But  if  and  when  the  revising  officer  is  satis- 
fied diat  all  the  materials  which  can  be  collected  have  been  collected,  I  do  not 
see  how  he  can  direct  the  Subordinate  Magistrate  to  make  further  enquiry,  the 
next  step  being  to  frame  a  charge,  which  is  a  proceeding  subsequent  to  the 
completion  of  the  enquiry,  the  taking  of  which,  as  it  seems  to  me,  can  only  be 
compelled  by  the  High  Court. 

On  the  whole,  then,  in  my  opinion,  the  power  given  by  s.  437  to  order  a  fur- 
ther enquiry  is  confined  to  cases  in  which  the  revising  officer  is  satisfied,  for  one 
of  the  reasons  mentioned  in  s.  435,  that  the  subordinate  officer  has  proceeded  on 
insufficient  materials,  and  that,  with  a  more  exhaustive  enquiry,  further  material 
would  be  forthcoming. 

I  think  notice  is  not  required  by  the  law,  but  that,  except  in  cases  of  dis- 
missal under  s.  203,  notice  should  be  given 

Wilson,  J.  (Tottenham,  Norris,  Pigot,  and  O'Kinkaly,  JJ.,  concurring). 
— ^The  main  question  which  we  have  to  answer  on  this  reference  seems  to  me 
to  involve  three  distinct  enquiries,  which  should,  I  think,  be  considered  separate- 
ly,   Attd  as  to  each  of  thc^  three  enquiries,  the  language  of  the  prtsem  C6de 
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of  Criminal  Procedure  is  so  entirely  different  from  that  used  in  the  earlier  Code 
that  the  decisions  upon  that  earlier  Code  afford  us  no  practical  assistance.  The 
three  questions  I  propose  to  consider  are  : — 

I.  On  what  grounds  is  an  order  of  discharge  made  under  s.  209  or  s.  253 

liable  to  be  set  aside  by  a  Court  of  Revision  ? 

II.  What  Courts  have  jurisdiction  to  set  it  aside? 

III.  What  orders  are  proper  to  be  made  if  an  order  of  discharge  is  to  be 

set  aside  ? 

The  series  of  ss.  435  to  439  must,  as  more  than  one  learned  Judge  has 
pointed  out,  be  read  together.  Of  these,  s.  435  is  the  principal  section  deal- 
ing with  the  grounds  upon  which  revisional  jurisdiction  may  ordinarily  be  ex* 
ercised.     It  says  that — 

The  Higfh  Court,  or  any  Court  of  Session,  or  District  Magistrate,  or  any  Sub- 
Divisional  Magistrate  empowered  by  the  Local  Government  in  this  behalf,  may  call 
for  and  examine  the  records  of  any  proceeding  before  any  inferior  Criminal  Court 
situate  within  the  local  limits  of  its  or  his  jurisdiction,  for  the  purpose  of  satisfying 
itself  or  himself  a;  to  the  correctness,  legality,  or  propriety  0/ any  finding,  sentence, 
or  order  recorded  or  passed,  and  as  to  the  regularity  of  any  proceedings  of  such 
inferior  Courts. 

This  I  read  as  an  express  enactment  that  every  finding,  sentence,  or  order, 
is  liable  to  review,  not  only  on  the  ground  of  illegality  or  irregularity,  but  also 
on  the  ground  of  incorrectness,  that  is  to  say,  on  the  ground  that  it  is  wrong  on 
the  merits.  And  an  order  of  discharge  is  no  exception  to  the  general  rule.  I 
do  not  mean  to  say  that  an  order  of  discharge  may  not,  under  the  subsequent 
sections,  be  set  aside  on  other  grounds,  such  as  the  discovery  of  fresh  evidence, 
but  only  that  it  is  liable  to  be  so  dealt  with  on  any  of  the  grounds  here  men* 
tioned. 

The  second  point  for  enquiry  is,  what  tribunals  have  jurisdiction  to  set  aside 
an  order  of  discharge  ?  This  Court  has  power  under  s.  439  to  deal  as  a  Court 
of  Revision  with  any  finding,  sentence,  or  order  which  comes  under  its  notice. 
Sessions  Judges  and  District  Magistrates  in  most  cases  have  not  this  power; 
their  course  ordinarily  is  to  refer  the  matter  to  this  Court  if  they  think  there  is 
ground  for  doing  so.  But  In  particular  instances  they  themselves  exercise  re- 
visional  powers.  And  with  regard  to  orders  of  discharge  it  is  expressly  enad- 
ed  that  they  may  do  so,  though  to  what  extent  and  in  what  form  is  of  course 
another  question.    S.  436  says  that — 

When,  on  examining  the  record  of  any  case  under  s.  435  or  otherwise,  the  Court 
of  Session  or  District  Magistrate  considers  that  such  case  is  triable  exclusively  by 
the  Court  of  Session,  and  that  an  accused  person  has  been  improperly  discharged 
by  the  inferior  Court,  the  Court  of  Session  or  District  Magistrate  may  cause  him  to 
be  arrested,  and  may  thereupon,  instead  of  directing  a  fresh  enquiry,  order  him  to 
be  committed  for  trial. 

The  words  here  used,  "instead  of  directing  a  freeh  enquiry, "  must,  I  think, 
refer  to  the  power  given  by  the  next  section  of  ordering  a  "  further  enquiry, " 
for,  except  in  the  single  case  spoken  of  in  prov.  b,  there  is  no  other  section 
giving  power  to  order  any  enquiry  at  all.    The  next  section,  s.  437,  says : — 

On  examining  any  recwd  under  s,  435  or  otherwise,  the  High  Court  or  Court 
of  Session  may  direct  the  District  Magistrate,  by  himself  or  by  any  of  the  Magis- 
trates subordinate  to  him,  to  make,  and  the  District  Magistrate  may  himself  make 
or  direct  any  Subordinate  Magistrate  to  ms^e,  further  enquiry  into  any  complaint 
^ich  has  been  dismissed  under  s.  203,  or  into  the  case  of  any  accused  person 
lias  been  dtschai^fed. 


Haju  DAsa 
Sanval 
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With  regard  to  these  sections,  I  thinlc  it  clear,  first,  from  the  express  refer- 
ence to  s.  435,  that  the  Courts  mentioned  have  power  to  interfere  with  an  order 
of  discharge  on  any  of  the  grounds  mentioned  in  s.  435*  on  the  ground  that  it 
is  incorrect,  that  is,  wrong  on  the  merits,  no  less  than  on  the  ground  of  illega- 
lity or  irregularity.  I  think  it  clear,  secondly,  that  the  words  **  fresh  enquiry  " 
in  s.  436  and  "further  enquiry"  in  s.  437  are  used  as  meaning  the  same  thing. 
Thirdly,  though  I  am  inclined  to  agree  with  the  contention  urged  before  as  that 
the  mention  of  the  High  Court  in  s.  437  was  not  strictly  necessary,  and  that,  if 
it  had  not  been  mentioned,  it  would  have  had,  under  ss.  435  and  439,  the  same 
powers  which  are  here  expressly  given  to  it,  still  I  think  the  mention  of  the 
three  tribunals  together,  the  High  Court,  the  Court  of  Session,  and  the  District 
Magistrate,  tends  to  show  that  the  Legislature  intended  them  to  have  the  same 
power  with  regard  to  the  matter  dealt  with  in  the  section. 

The  examination  of  the  sections  so  far  satisfies  my  mind  that  the  High 
Court,  the  Court  of  Session,  and  the  District  Magistrate,  all  have  power,  as 
Courts  of  Revision,  to  deal  with  an  order  of  discharge,  and  to  deal  with  it  on 
the  merits  as  well  as  on  ether  grounds. 

The  third  question  is,  what  orders  these  Courts  can  make  when  the  neces- 
sity arises  for  setting  aside  an  order  of  discharge.  The  High  Court,  under  s. 
423,  embodied  in  s.  439,  can  set  aside  the  order  of  discharge,  and  direct  a 
charge  to  be  framed  and  tried  by  the  proper  Court.  It  can,  under  s.  437.  and 
probably  also  under  s.  4391  order  a  further  enquiry  instead  of  a  committal. 
The  Court  of  Session  and  the  District  Magistrate  have,  in  cases  triable  exclu- 
sively by  the  Court  of  Session,  the  same  alternative  open  to  them  under  ss.  436 
and  437.  In  other  cases  they  can  set  aside  the  discharge,  and  order  a  further 
enquiry  under  s.  437,  or  refer  the  matter  to  this  Court. 

The  meaning  of  "  further  enquiry"  has  still  to  be  considered.  The  word 
"enquiry"  is  one  of  frequent  occurrence  in  the  Code.  The  definition  in  the 
interpretation-clause  is  very  wide,  and  in  some  sections  of  the  Act  it  certainly 
includes  trial.  If  that  meaning  were  adopted  here,  it  might  be  that  s.  437 
would  authorise  a  Sessions  Judge  or  District  Magistrate,  not  only  to  order  fur- 
ther enquiry  preliminary  to  trial,  but  also  to  order  a  charge  to  be  framed  and 
the  trial  of  that  charge  to  proceed.  The  word  is  often,  however,  used  in  a  more 
specific  sense,  to  denote  the  enquiry  before  a  Magistrate  preliminary  to  trial, 
which  regularly  results  in  a  charge  or  a  discharge.  I  am  not  prepared  to  adopt 
any  but  the  narrower  sense  in  the  present  section.  My  reasons  are  that,  the 
order  to  be  set  aside  being  an  order  of  discharge,  the  further  enquiry  would 
naturally  be  one  of  the  same  kind  as  that  which  has  miscarried,  an  enquiry 
leading  up  to  a  charge  or  discharge.  And  u];>on  the  other  view  s.  436,  relat- 
ing to  committal  in  cases  triable  only  by  the  Sessions  Court,  would  seem  to  be 
superfluous.  For,  if  "  further  enquiry"  would  cover  a  charge  and  a  trial  in  the 
one  case,  it  would  equally  do  so  in  a  case  of  the  other  class.  But  in  s.  436 
committal  and  further  enquiry  are  spoken  of  as  distinct  alternatives.  Taking, 
however,  this  narrower  sense,  I  think  the  enquiry  includes,  not  merely  the  tak- 
ing of  evidence,  but  the  consideration  of  that  evidence,  and  the  conclusion  to 
charge  or  discharge  the  accused. 

I  think  it  unnecessary  to  consider  what  "further"  enquiry  would  mean 
if  the  words  were  not  explained  by  the  context.  Those  words  might  mean  an 
additional  enquiry  supplemental  to  the  first ;  they  might  cover,  not  only  this, 
but  also  a  new  enquiry  superseding  the  first.  Here  1  think  they  are  used  in 
the  wider  sense,  first,  because  the  further  enquiry  may  be  ordered  on  the  ground 
that  the  first  finding  was  incorrect ;  secondly,  because  it  may  be  by  a  different 
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Magistrate  from  the  first ;  thirdly,  because  the  words 
"fresh  enquiry"  are  used  as  meaning  the  same  thing. 

The  result  is  that  in  my  opinion  this  Court  or  the  Court  of  Session  or  the 
District  Magistrate  has  jurisdiction  on  any  sufficient  ground  to  <;et  aside  an 
order  of  discharge,  and  direct  either  an  additional  investigation  of  the  facts,  or 
a  reconsideration  of  the  evidence,  by  the  Magistrate  whose  order  is  set  aside, 
or  a  new  enquiry  before  another  Magistrate ;  and  among  such  sufficient  grounds 
are  the  omission  to  take  evidence  which  ought  to  have  been  taken,  the  disco- 
very of  fresh  evidence,  mistakes  of  law,  illegality  or  irregularity  in  the  proceed- 
ings, and  the  incorrectness  of  the  first  finding.  I  agree  with  the  view  taken  in 
the  Bombay  High  Court  in  Queen- Empress  v.  Dorahji  Hcrmasji}  and  to  a 
great  extent  with  that  taken  by  the  Full  Bench  of  the  Allahabad  Court  in  Queen- 
Empress  v.  Chotu^ 

But,  although  the  jurisdiction  of  this  Court  and  of  the  Court  of  Session 
and  of  the  District  Magistrate  is  upon  this  view  a  very  wide  one,  the  discretion 
thus  conferred  is  a  judicial  discretion.  No  Court  can  properly  set  aside  an  order 
of  discharge  without  having  and  assigning  solid  and  sufficient  reasons  for 
doing  so.  And,  if  there  is  reason  to  set  aside  an  order  of  discharge,  it  is  the 
duty  of  the  Court  which  has  to  deal  with  the  matter  in  each  case  to  make 
such  order  as  is  appropriate  to  the  facts  of  the  case.  In  a  case  triable  only 
by  the  Sessions  Court,  to  which  s.  436  applies,  if  the  Sessions  Judge  or  the 
District  Magistrate  is  satisfied  that  on  the  evidence  taken  there  is  a  clear  case 
for  a  committal,  and  there  is  no  reason  for  desiring  a  further  consideration 
by  a  Magistrate,  1  think  it  would  ordinarily  be  his  duty  to  direct  a  committal 
under  s.  436,  and  not  to  order  a  further  enquiry  under  s.  437.  In  the  same 
way,  in  a  case  not  triable  only  by  the  Court  of  Session,  if  the  Sessions  Judge 
or  the  District  Magistrate  is  satisfied  that  on  the  evidence  taken  there  is  a  clear 
case  for  charging  and  trying  the  accused,  and  there  is  no  reason  for  desiring 
further  magisterial  examination,  I  think  it  is  ordinarily  his  duty  to  refer  the  case 
to  this  Court,  which  can  make  a  suitable  order,  and  not  to  direct  a  further  en- 
quiry by  a  Magistrate. 

Any  order,  moreover,  of  a  Sessions  Judge  or  District  Magistrate  setting 
aside  an  order  of  discharge  is,  of  course,  liable  to  be  reviewed,  in  its  turn,  by 
this  Court  as  a  Court  of  Revision.  And,  in  my  opinion,  if  in  any  case  this 
Court  were  to  find  that  the  lower  Court  had  set  aside  an  order  of  discharge  on 
insufficient  grounds,  or  that,  while  there  was  good  ground  for  setting  it  aside, 
the  lower  Court  had  made  an  order  inappropriate  to  the  facts  of  the  case,  it 
would  be  right  in  reversing  the  order. 

The  result  is  that  I  should  answer  the  first  question  referred  to  us  in  the 
affirmative. 

As  to  the  second  question,  I  should  say  that,  if  it  is  to  be  understood  as  a 
mere  question  of  law  going  to  jurisdiction,  it  must  be  answered  in  the  affirma- 
tive ;  but  that,  if  the  question  is  whether  in  each  case  there  are  good  grounds 
on  which  the  order  of  the  Court  below  can  be  supported,  we  have  not  suffi- 
cient materials  in  the  order  of  reference  to  enable  us  to  answer  the  question. 

As  to  the  third  question,  I  agree  with  Prinsep,  J. 

The  cases  must,  therefore,  in  my  opinion,  go  back  to  the  referring  bench 
to  be  dealt  with  on  the  whole  of  the  materials  before  it. 


Hari  Dass 
Sanyal 

V. 
SARITULLAy 

15  Cal.  608. 


'  I.  L,  R.,  10  Bom.  131. 


» I.  L.  R.,  9  All.  52. 
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Prinsbp,  J. — 1  have  had  the  advantage  of  seeing  the  judgmems  whkh 
the  Chief  Justice  and  Mr.  Justice  Wilson  propose  to  deliver.  So  far  as  it  goes, 
I  agree  with  the  opinion  expressed  by  Wilson,  J.,  as  to  the  enlarged  interpre- 
tation which  is  put  on  s.  437;  but,  after  very  careful  consideration,  I  am  of 
opinion  that  the  terms  of  that  section  should  bear  a  still  larger  interpretation, 
and  that  it  is  competent  to  the  High  Court,  Court  of  Session,  or  District  Ma- 
gistrate, to  set  aside  an  order  of  discharge  passed  against  the  weight  of  evi- 
dence, and  to  order  a  further  enquiry,  within  which  I  would  include  the  fram- 
ing of  a  charge,  and  thus  to  enable  the  accused  to  cross-examine  the  witnesses 
for  the  prosecution. 

The  term  "  enquiry"  as  defined  in  s.  4  (c)  includes  every  enquiry  condact- 
ed  under  the  Code  by  a  Magistrate  or  Court.  The  term  is  evidently  used  in 
contradistinction  to  *'  investigation/'  which  it  follows,  and  which  may  be  de- 
scribed as  including  all  proceedings  conducted  by  the  police  or  any  other  per- 
son not  a  Magistrate,  but  authorised  by  a  Magistrate  in  that  behalf. 

In  my  view  an  enquiry  is  not  concluded  by  proceedings  taken  by  a  Ma- 
gistrate up  to  the  time  that  either  a  charge  must  be  drawn  or  the  accused 
should  be  discharged.  If  the  offence  be  one  exclusively  triable  by  a  Court  of 
Session,  the  drawing  up  of  a  charge  does  not  necessarily  amount  to  a  commit- 
ment, for  ss.  211 — 213  show  that  other  proceedings  may  intervene.  If  the  of- 
fence be  a  warrant-case,  in  which  the  Magistrate  has  jurisdiction,  but  which 
he  may  nevertheless  commit,  the  drawing  up  of  a  charge  in  the  latter  case  has 
the  result  just  mentioned,  and  in  the  former  enables  the  Magistrate  to  com- 
plete the  evidence  by  requiring  the  accused  to  rebut  the  primd-facie  case  made 
out  by  cross-examining  the  witnesses  for  the  prosecution  or  otherwise.  An  en- 
quiry, as  defined,  seems  to  me  to  include  a  trial.  It  is  not  limited,  as  nndef 
the  former  Code,  to  the  drawing  up  of  a  charge  which,  it  was  then  expressly 
declared,  was  the  commencement  of  a  trial.  I  would  also  refer  to  s.  436  and 
especially  to  prov.  h.  That  section  enables  the  Court  of  Session  and  Dis- 
trict Magistrate  to  order  a  person  improperly  discharged  of  an  offence  exclu- 
sively triable  by  such  Court  to  be  arrested  and  forthwith  to  be  committed  for 
trial ;  but  prov.  [b)  also  provides  that,  if  the  Court  of  Session  or  District  Ma- 
gistrate thinks  that  the  evidence  shows  that  some  other  offence  has  been  commit- 
ted by  the  accused,  such  Court  or  Magistrate  may  direct  the  inferior  Court  to 
enquire  into  such  offence.  What  would  be  the  nature  of  such  enquiry  ?  Primd 
facie  a  particular  offence  has  been  established.  The  enquiry  would  therefore 
be  to  ascertain  how  a  charge  of  such  an  offence  could  be  rebutted,  to  use  the 
terms  of  ss.  209,  253.  The  rebuttal  would  be  by  requiring  the  accused  to  make 
his  defence  or  displace  the  primd-facie  case  by  cross-examination  of  the  wit- 
nesses after  a  charge,  drawing  his  attention  to  the  particular  offence,  has  been 
framed. ' 

So  far,  therefore,  I  regret  to  be  obliged  to  disagree  from  my  learned  col- 
leagues in  the  definition  of  "fresh  enquiry" ;Or  "further  enquiry"  as  used  In 
ss.  436  and  437,  though  I  agree  with  Wilson,  J.,  that  these  terms  are  sjmo- 
nymons. 

1  am  doubtful  whether  the  power  to  order  a  further  enquiry  otherwise  than 
under  s.  437  is  given  to  the  High  Court  under  s.439. 

I  would  further  observe  that  it  seems  contrary  to  the  system  prescribed  by 
the  Code  that  in  every  warrant-case,  e.  g.^^  case  of  petty  theft,  tried  by  an  in- 
experienced Magistrate  (it  may  be  the  first  case  he  has  ever  tried),  should,  of 
necessity,  be  referred  for  the  orders  of  the  High  Court  that  justice  may  be  done, 
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because  a  perverse  or  ignorant  finding  on  the  evidence  has  been  come  to.  Such 
a  Magistrate  cannot  pass  any  sentence  which  is  not  subject  to  appeal  to  the  ' 
District  Magistrate;  every  Magistrate  in  the  district  is  subordinate  to  the  Dis- 
trict Magistrate ;  and  yet  it  is  sought  to  maice  such  an  order  of  discharge  of  the 
same  force  as  an  order  of  acquittal :  to  declare  that  it  can  be  set  aside  only  by 
the  High  Court.  It  is  needless  to  point  out  that  in  many  cases  this  must  oper- 
ate as  a  denial  of  justice,  for  complainants  will,  very  rarely,  consent  to  the  de- 
lay and  expense  of  setting  the  High  Court  in  motion  to  obtain  redress.  It  is 
difficult  to  understand  for  what  reason  the  Legislature  should  have  conferred 
power  in  respect  to  cases  exclusively  triable  by  the  Court  of  Session  on  certain 
local  Courts,  and  yet  have  refused  them  similar  powers  in  respect  of  cases  of  a 
less  important  character. 

With  respect  to  the  third  question  submitted  to  us,  I  am  of  opinion  that, 
under  the  law,  no  notice  to  the  accused  is  necessary  before  an  order  under  s. 
437  may  be  passed.  A  notice  certainly  would  not  be  necessary  before  an  or- 
der to  set  aside  an  order  of  dismissal  under  s.  203  could  be  passed,  since  that 
order  was  not  passed  with  a  notice  to  the  accused  person  or  in  his  presence, 
and  therefore  is  probably  unknown  to  him.  An  order  of  discharge,  which  is 
coupled  in  this  section  with  an  order  of  dismissal,  no  doubt  rests  on  a  diflEerent 
footing,  but  still  it  is  dealt  with  in  the  same  terms.  It  may  also  be  remarked 
that  the  new  s.  436  expressly  provides  for  notice  to  an  accused  before  an  order 
for  his  commitment  can  be  made  for  an  offence  triable  exclusively  by  a  Court 
of  Session,  and  it  would  be  difficult  to  assign  any  reason  for  any  distinction  be- 
tween such  a  case  and  an  order  of  discharge  in  a  less  heinous  case  in  which 
the  same  order  was  passed.  But  it  may  also  be  noted  that,  as  in  the  section 
preceding  s.  437,  so  in  a  section  following  it  (s.  439^,  provision  is  made  for  a 
notice  before  any  order  prejudicial  to  an  accused  person  may  be  passed  by  the 
High  Court  as  a  Court  of  Revision.  We  have  therefore  the  law  expressly  re- 
quiring notice  to  be  given  in  two  matters  coming  up  in  revision,  while  in  another 
and  cognate  matter  the  law  is  silent.  It  is,  no  doubt,  an  ordinary  rule  of  our 
Courts  that  no  order  shall  be  passed  to  a  man's  prejudice  without  due  notice 
to  him,  and  as  a  principle  the  necessity  is  obvious.  Still  I  find  myself  unable 
to  say  that,  as  the  law  stands,  the  fact  that  a  man  has  not  been  served  with  a 
notice  necessarily  affects  the  legality  of  an  order  under  s.  437.  S.  440  makes 
it  optional  with  any  Court  when  exercising  its  powers  of  revision  {e.  g.,  under 
8.  437)  to  hear  any  party  either  personally  or  by  pleader,  and  this  again  seems 
to  favour  the  view  that  the  Legislature  did  not  intend  that  a  notice  should  be 
indispensable.  At  the  same  time,  I  am  of  opinion  that  no  Court  would  be  ex- 
ercising a  proper  discretion  in  such  a  matter  if,  before  proceeding  under  s.  437, 
to  order  a  further  enquiry  in  a  case  in  which  the  accused  person  may  have 
been  discharged,  it  did  not  first  give  him  an  opportunity,  by  service  of  a  no- 
tice, to  show  cause  against  such  an  order  being  made.  If  such  a  matter  were 
to  come  before  me  as  a  Court  of  Revision,  I  would  certainly  feel  bound  either 
to  direct  the  lower  Court  to  reconsider  the  matter  or  to  hear  the  accused  myself. 

Ghose,  J. — I  agree  generally  with  the  judgment  that  has  been  delivered 
by  the  Chief  Justice.  I  desire,  however,  to  make  one  or  two  observations  upon 
the  principal  question  before  us,  viz.,  what  is  the  meaning  of  the  words  "  further 
enquiry"  as  used  in  s.  437  of  the  Criminal  Procedure  Code  ? 

It  is  said  that  these  words  mean  the  same  thing  as  the  expression  "  fresh 
enquiry,"  which  occurs  in  s.  436.  But  it  seems  to  me  somewhat  improbable 
that,  if  the  Legislature  intended  to  convey  the  same  sense,  they  should  have  used 
two  different  expressions  in  two  sections  which  immediately  follow  each  other. 


1888. 
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1888.  It  appears  to  me  that,  in  a  case  which  is  triable  exclusively  by  the  Sessions 

Court,  and  where  the  Sessions  Judge  is  of  opinion  that  the  accused  has  been 
improperly  discharged  by  an  inferior  Court,  he  may,  under  s.  436,  either  direct 
a  "  fresh  enquiry,"  or  order  that  the  man  be  committed  for  trial.  In  the  for- 
mer case,  the  inferior  Court  will  be  bound  to  hold  a  fresh  preliminary  enquiry, 
and  it  is  in  this  sense  I  am  inclined  to  think  that  the  words  "fresh  enquiry'' 
have  been  used ;  while  in  the  other  case  no  such  enquiry  would  be  necessary. 

In  cases  not  covered  by  s.  436,  the  High  Court,  or  the  Sessions  fudge,  or 
the  District  Magistrate,  may  direct  "  further  enquiry  "  into  any  complaint  which 
has  been  improperly  dismissed,  or  where  an  accused  has  been  improperly  dis- 
charged. 

I  think  that  in  using  the  expression  "further  enquiry*'  the  Legislature 
meant  it  in  the  sense  of  an  enquiry  which  has  not  already  taken  place,  thai  is 
to  say,  an  additional  enquiry.  The  learned  Chief  Justice  has  pointed  out  in- 
stances where  such  a  "  further  enquiry  "  may  be  directed.  Those  instances, 
I  believe,  are  not  exhaustive,  but  illustrative ;  for  there  may  be,  I  think,  other 
cases  where  "  further  enquiry  '*  may  well  be  directed.  For  instance,  in  a  case 
where  a  Magistrate,  after  recording  the  whole  of  the  evidence,  considers  that 
the  facts,  even  if  true,  do  not  constitute  an  oflFence,  the  Revistonal  Court  may 
direct,  if  it  be  of  opinion  that  the  Magistrate  is  wrong  in  law,  "  further  enqui- 
ry," that  is  to  say,  a  consideration  of  the  evidence  with  a  view  to  determine 
whether  aa  offence  has  been  established  or  not. 

But  where  the  inferior  Court  has  taken  the  whole  of  the  evidence  and  pro- 
nounced a  judicial  opinion  upon  it — that  is  to  say,  where  a  full  enquiry  has 
been  made — I  fail  to  see  what  the  "  further  enquiry  "  would  be,  unless  it  be 
simply  a  reconsideration  of  the  evidence  which  has  already  been  considered. 
This  I  do  not  think  was  ever  the  intention  of  the  Legislature. 

In  cases  where  the  Sessions  Judge  or  Magistrate  thinks  that  there  has 
been  a  miscarriage  of  justice,  but  where  no  "further  enquiry"  can  properly  be 
directed,  the  only  course,  I  think,  is  to  refer  the  matter  to  the  High  Court  under 
8.  438  of  the  Code ;  and  the  High  Court  may,  upon  such  reference,  make  the 
right  order  in  the  case. 

T.  A.  P.  Appeal  dismissed. 

CRIMINAL  REVISION. 

Before  Sir   W,  Comer  Peiheram,  Knight,  Chief  Justice,  and  Mr.  Justice 

Tottenham, 

GUNGA  CHUNDER  SEN  and  others  (Petitioners)  v,  GOUR  CHUNDER 
BANIKYA  (Opposite  Party).^ 
__^_  Criminal  intimidation — Penal  Code  (Act  XLV,  of  i860),  s.  ^oj. 

'5  Cal.  671.  jhe  threat  referred  to  in  s.  503  of  the  Penal  Code  must  be  a  threat  communicated, 

or  uttered  with  the  intention  of  its  being  communicated,  to  the  person  threatened  for  the 
purpose  of  influencing  his  mind. 

The  prisoners  in  this  case  were  charged  by  one  (Sour  Chunder  Banikva 
with  having  committed,  on  the  aSih  Aughran  1294,  an  offence  under  s.  503 
of  the  Penal  Code. 

1  Criminal  Revision,  No.  175  of  1888,  against  the  order  passed  by  W,  ff.  M.  Cum^ 
Esq.,  Sessions  Judge  of  Nowakhali,  dated  the  9th  of  May  1888,  confirming  the  order  piss- 
ed by  Baboo  Probhat  Nath  Roy,  Deputy  Magistrate  of  Nowakhali,  dated  the  30th  of  April 


1888. 
July  4- 
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The  evidence  in  the  case  disclosed  that  Gour  Chunder  had  pqrphased  ^ 
r}'oti  holding  from  a  tenant  of  the  three  accused,  who  were  lalukdars.  The 
accused  objected  to  this  purchase,  and  threatened,  unless  the  land  was  given 
up,  to  beat  the  complainant,  and  burn  down  his  house.  The  particular  occa- 
sion on  which  the  offence  was  committed  was  on  the  28ih  Aughran  1294,  when 
all  three  accused  uttered  this  threat  in  the  presence  of  certain  persons  who  de- 
posed to  the  fact,  and  further  deposed  that  the  complainant  was  not  present 
on  that  occasion.  The  evidence  given  by  them  did  not  show  in  any  way  that 
the  accused  had  intended  that  the  threats  used  should  be  communicated  to 
the  complainant. 

The  Deputy  Magistrate  of  Nowakhali  convicted  the  accused,  and  sentenced 
them  to  six  months*  rigorous  imprisonment.  This  conviction  was  upheld  by 
the  Sessions  Judge,  who,  however,  reduced  the  sentence  to  one  of  six  months 
simple  imprisonment. 

The  prisoners  then  obtained  this  rule  calling  upon  the  complainant  to  %hQW 
cause  why  these  orders  should  not  be  set  aside. 

Baboo  Umbica  Char  an  Base  (with  him  Baboo  Aukhil  Chunder  Sen\  in 
support  of  the  rule,  contended  that,  inasmuch  as  the  threat  had  not  been  ut- 
tered in  the  presence  of  the  complainant,  the  accused  could  not  be  convicted 
of  an  offence  under  s.  503  of  the  Penal  Code. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  to  show  cause. 

Petheram,  CJ. — This  is  a  rule  which  has  been  obtained  for  the  purpose 
of  revising  a  conviction  of  three  men  for  an  offence  under  ss.  503  and  506  of 
the  Indian  Penal  Code — that  is  to  say,  for  the  offence  of  having  threatened  the 
complainant  within  the  meaning  of  those  sections.  The  charge  is  a  charge  of 
having  threatened  him  on  the  28th  Aughran  1294,  and  in  support  of  that  charge 
two  witnesses  are  called  who  speak  to  what  took  place  on  that  occasion. 

The  facts  of  the  case  up  to  that  point  are  these :  That  the  complainant  had 
purchased  a  ryoti  tenure  within  the  limits  of  the  accused's  zentindari,  and 
the  accused  disliked  his  being  there,  and  apparently,  from  what  the  witnesses 
say,  they  intimated  their  dislike  of  that  to  them.  Two  witnesses  say  that  on 
that  day  they  were  at  the  house  of  the  accused,  when  a  peada  of  theirs  came 
and  told  them  that  the  complainant,  notwithstanding  what  they  had  done,  was 
still  in  the  place,  and  was  still  taking  away  the  paddy  on  the  land,  upon  which 
the  accused  said  that  they  would  beat  him,  and  set  fire  to  his  house.  Assum* 
ing  that  to  be  true,  the  question  is,  whether  that  is  a  threat  within  the  mean- 
ing of  the  section. 

The  section  which  defines  the  offence  is  s.  503,  and  it  is  in  these  words : 
"  Whoever  threatens  another  with  any  injury  to  his  person,  reputation,  or  pro«- 
perty,  or  to  the  person  or  reputation  uf  any  one  in  whom  that  person  is  interest- 
ed, with  intent  to  cause  alarm  to  that  person,  or  to  cause  that  person  to  do  any 
act  which  he  is  not  legally  bound  to  do,  or  to  omit  to  do  any  act  which  that 
person  is  legally  entitled  to  do,  as  the  means  of  avoiding  the  execution  of  such 
threat,  commits  criminal  intimidation." 

It  is  clear  that  the  gist  of  the  offence,  as  defined  in  that  section,  is  the  effect 
which  the  threat  is  intended  to  have  upon  the  mind  of  the  person  threatened, 
and  it  is  equally  clear  that  before  it  can  have  any  effect  upon  his  mind  it  must 
be  either  made  to  him  by  the  person  threatening,  or  communicated  to  him  in 
some  way.  In  this  particular  case  there  is  no  suggestion  that  the  threat  was 
made  to  the  person  threatened.  All  that  happened  was,  that  in  the  presencoi 
of  some  persons  the  accused  used  the  words  I  have  quoted  in  Uietr  House.    In 

LL.  iLidaL  110. 
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one  sense  those  words  amount  to  a  very  bad  threat,  but  there  is  no  evidence 
on  the  face  of  them,  and  there  is  no  other  evidence,  that  they  intended  ihat  ihe 
words  should  be  communicated  to  the  complainant  for  the  purpose  of  influ- 
encing his  mind.  It  seems  to  us  that  the  evidence  in  the  case  falls  far  short 
of  establishing  the  offence  defined  by  this  section,  which  is,  in  our  opinion,  a 
threat  communicated  or  uttered  with  the  intention  of  its  being  commanicated 
to  the  person  threatened  for  the  purpose  of  influencing  that  man's  mind.  In  ihis 
case  there  is  nothing  whatever  to  show  that  it  was  the  intention  of  the  accu5^ 
that  the  threat  should  be  communicated  to  the  complainant.  The  cowipUinant 
himself  was  called,  and  he  does  not  say  that  he  ever  heard  this  pariicu  ar  threat 
Though  he  speaks  of  a  threat  uttered  on  some  other  occasion,  he  does  not  say 
that  the  threat  which  is  the  subject  of  this  charge  was  ever  commnnicaied  to 
him,  or  that  he  ever  heard  it.  Under  these  circumstances,  we  think  that  there 
is  no  evidence  of  an  offence  having  been  committed  under  this  section,  and 
that  this  rule  must  be  made  absolute. 


T.  A.  P. 


Rule  absolute. 


1888. 

May  18. 

15  Cal.  71a. 


CRIMINAL  REFERENCE. 

Be/ore  Mr.  Justice  Wilson  and  Mr,  Justice  Tottenham. 

DHIKU  AND  ANOTHER  (CoMPLAiNANTs)  V.  DENO  NATH  DEB  alias  DINU 

AND  ANOTHER  (AcCUSED).^ 

Appeal  in  Criminal  Case — Cattle  Trespass  Act  (I,  of  i8yr),  s.  22 — Illegal  seieun 

of  cattle. 

No  appeal  lies  from  an  order  under  s.  22  of  Act  I.  of  1871,  awarding  compensatiofi 
for  illegal  seizure  of  cattle. 

Queen-Empress  v.  Raja  Lakshma^  followed.* 

The  accused  were  charged  in  this  case  with  the  wrongful  seizure  of  some 
cattle  belonging  to  the  complainants,  and  under  s.  22  of  the  Cattle  Trespass 
Act  (I.  of  1 87 1)  were  fined  by  the  Honorary  Magistrate  of  Sylhet  — Denonaih 
Rs.  20,  and  Cobra  Rs.  1 5,  which  fines  were  ordered  to  be  paid  to  the  complain- 
ants as  compensation. 

The  accused  appealed  to  the  Deputy  Commissioner,  by  whom  the  finding 
and  sentence  of  the  Magistrate  were  set  aside. 

The  case  was  submitted  by  the  Sessions  Judge  of  Sylhet  to  the  High  Court 
under  s.  438  of  the  Criminal  Procedure  Code,  on  the  ground  that  the  order  of 
the  Deputy  Commissioner  had  been  made  without  jurisdiction,  as  he  had  no 
power  to  entertain  the  appeal.  The  Judge  referred  to  the  case  of  Queen-Em- 
press V.  Raja  Lakshma?  in  which  it  was  held  that  no  appeal  lay  in  such  a  case. 

No  one  appeared  on  the  refei*ence. 

The  judgment  of  the  Court  (Wilson  and  Tottenham  JJ.)  was  asfollows:— 
VVe  think  that  the  ruling  of  the  High  Court  of  Bombay  in  Queen- Em  press 
V.  Raja  Lakshma?  to  which  the  Sessions  Judge  refers,  is  one  ihjii  should  be  fol- 
lowed, and  that  no  appeal  lay  to  the  Deputy  Commissioner.     We  set  aside  his 
order,  and  direct  that  the  order  of  the  first  Court  be  restored. 


'  Criminal  Reference,  No.  135  of  iSaS,  made  by  R.  H.  Greaves,  Esq.,  Sessions  Judge 
of  Sylhet,  dated  the  28th  of  May  188^,  against  the  order  passed  by  G.  Stevenson,  Esq., 
Deputy  Commissioner  of  Sylhet,  dated  the  6th  of  February  1888. 

«  I.  L.  R.,  10  Bom.  330. 

'  S«e  also  /»  ft  Gunesh  Perskad,  3  N.  W.  aoo. 
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CRIMINAL  MOTION. 

Before  Mr,  Justice  O' Kinealy  and  Mr.  Justice  Rampini.  """  . 

In  the  matter  of  the  Petition  of  DIN  TARINI  DEBI.i  »888. 

Criminal  Procedure  Code  (Act  X.  of  1882),  s,  50;^ — "  Purdah-nashin"  woman^^  ' 

Examination  by  commission — Personal  appearance  in  Court,  15  Cal.  775, 

A  Hindu  lady  having  been  summoned  as  a  witness  on  behalf  of  an  accused  applied 
under  s.  503  of  the  Code  of  Criminal  Procedure  to  be  examined  by  commission  on  the 
ground  {inter  alia)  that  she  was  a  "  purdah-nashin."  and  that  her  enforced  appearance  in 
a  Criminal  Court  would  entail  a  forfeiture  of  her  dignity  and  position  in  Hindu  society. 

Held  that  such  application  was  properly  made  under  the  section,  and  that,  under  the 
circumstances  of  the  case,  the  order  prayed  for  could  be  made. 

The  facts  upon  which  the  rule  was  issued  are  as  follow : — 

The  Chief  Presidency  Magistrate  having  framed  a  charge  of  attempting 
to  cheat  against  four  persons  arraigned  before  him  for  having  committed  that 
offence,  one  of  the  four  persons  so  accused  applied  for  the  issue  of  a  subpoena 
to  one  Din  Tarini  Debi,  a  Brahmini  widow,  as  a  witness  on  his  behalf.  The 
subpoena  being  duly  issued  was  serxed  upon  the  lady  on  the  7th  of  August ; 
she  thereupon  on  the  8th  August  applied  to  the  Magistrate  for  an  order  dis- 
pensing with  her  attendance  in  his  Court,  and  for  the  issue  of  a  commission 
to  take  her  evidence  under  s.  503  of  the  Code  of  Criminal  Procedure.  In  sup- 
port of  this  application  it  was  alleged  on  her  behalf  that  she  was  a  purdah-' 
nashin  lady  not  in  the  habit  of  appearing  in  public,  that  she  resided  in  her  na- 
tive village  of  Goverdanga  at  a  distance  of  37  miles  from  Calcutta,  and  that  her 
attendance  at  the  Court  of  the  Chief  Presidency  Magistrate  would  therefore 
entail  upon  her  "  inconvenience"  of  a  kind  contemplated  by  the  provisions  of 
the  section  on  which  her  application  was  based.  It  was  further  alleged  on  be- 
half of  the  applicant  that,  in  the  event  of  the  Magistrate  not  feeling  himself 
justified  in  granting  such  application,  she  was  ready  and  willing  to  travel  to 
Calcutta,  and  submit  herself  for  examination  as  a  witness  in  a  house  she  would 
secure  for  that  purpose  if  the  Magistrate  would  be  pleased  to  attend  at  such 
house  for  the  taking  of  her  evidence  on  a  day  to  be  hereafter  fixed  by  him. 
The  Magistrate  refused  to  make  the  order  prayed  for,  or  entertain  the  altera 
native  proposal  made. 

On  the  9th  of  August  the  applicant  moved  the  High  Court  (Wilson  and 
Rampini,  JJ.)  under  the  provisions  of  s.  435  of  the  Code  of  Criminal  Procedure 
for  a  rule  to  be  issued  upon  the  Chief  Presidency  Magistrate  to  show  cause 
vrhy  the  order  for  the  issue  of  a  commission  for  the  purpose  of  taking  her  evi- 
dence under  s.  503  of  the  Code  of  Criminal  Procedure  should  not  be  granted. 
The  material  averments  in  the  petition  on  which  the  motion  was  made  were 
as  follow : — 

That  your  petitioner  is  a  resident  of  Goverdanga  in  the  sub-division  of  Baraset 
in  the  district  of  the  24-Pergunnahs,  which  is  about  37  miles  distant  from  the  Court 
of  the  said  Chief  Presidency  Magistrate  of  Calcutta. 

That  your  peliiioner  is  a  Hindu  purdah-nashin  lady  of  rank,  living  on  income 
derived  from  her  own  zemindari  and  other  sources  exceeding  the  sum  of  Rs.  5,000, 
and  that  your  petitioner  is  connected  with  other  respectable  zemindars,  and  that, 
according  to  Hindu  manners  and  customs,  your  petitioner  never  appears  t)efore 
the  public. 

*  Criminal  Miscellaneous  Motion,  No.  31  of  1888,  against  the  order  of  summons  issu- 
ed by  F,  7,  Marsden,  Esq.,  Chief  Presidency  Magistrate  of  Calcutta,  dated  the  3rd  of  August 
tS88, 
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i8S8.  That  your  petitioner  \\\%  hever  up  to  this  time  attended  any  Court  of  Justice 

'  anywhere,  either  civil  or  criminal,  to  give  evidence  or  for  other  purposes,  and  ihat» 


In  the       if  your  petiiio.ier  be  compelled  to  appear  in  the  said  Presidency  Magistrate's  Court, 

MATTER  OP    she  will  for  ever  lose  her  dignity  and  position  in  society. 

THfi  Petition  That  your  petitioner,  should  she  be  forced  to  appear  in  a  Criminal  Court  of  a 

OP  Din       Chief  Presidency  Magistrate  of  Calcutta,  will  suffer  degradation  in  the  eyes  of  her 

TarinI  bBBi   ^^^  associates  and  in  the  society  to  which  she  belongs,  of  a  kind  which  nothing;' 

Cal  77q  '  y**"*"  petitioner  shall  hereafter  do  will  ever  remove  or  evt- n  modify.     In  running  the 

•  n>    ^^y^  ^£  experiencing  such  degradation  by  a  literal  compliance  with  the  order  con- 

tained  in  the  summons  issued  by  the  Court  of  the  Chief  Presidency  Magistrate,  a 

true  copy  of  which  is  hereto  appended  and  marked  A,  your  petitioner  sub  nits  that 

«he,  as  she  alleges  through  no  fault  of  her  own,  but  entirely  through  her  misfortune, 

will  suffer  such  inconvenience,  as  is  specified  in  s.  503  of  the  Criminal  Procedure 

Code,  as  will  entitle  her  to  the  reliei  to  be  hereafter  asked  for  in  the  prayer  attached 

to  the  petition. 

Upon  that  application  the  High  Court  (Wilson  and  Rahpini,  JJ.)  on 
J(th  August  issuecl  the  following  rule  : — 

In  this  case,  as  far  as  we  can  judge,  it  does  seem  to  be  ^  hardship  that  this 
l^dy  should  be  required  to  give  evidence  in  Court.  The  tietter  course  would  be  to 
issue  a  rule  upon  the  Magistrate  to  show  cause,  which  he  will  do  by  a  letter  to  us, 
why  it  should  not  be  ordered  that  this  lady  shpuld  noi  be  required  to  appear  in  Court, 
We  intimate  to  the  Magistrate  that  we  think  he  should  not  enforce  fier  attendance 
under  the  subpoena,  provided  she  does  what  she  says  she  is  willing  to  do,  that  rs, 
cbnies  to  Calcutta,  arid  gives  her  evidence  in  such  suitable  place,  either  within  the 
Court-building  or  not,  under  such  circumstances,  to  be  arranged  by  the  Magistrate, 
as  to  seciire  that  she  may  be  examined  in  the  presence  of  the  accused,  and  at  the 
same  time  not  be  exposed  to  the  inconvenience  of  coming  into  the  public  Court-room. 

We  woukj  ask  the  Magistrate  to  let  us  know  what  arran^ments  he  proposes 
to  make  in  this  matter,  and  if,  as  we  have  no  doubt  wiH  be  the  caie,  those  arrange- 
ments seem  to  us  suitable,  no  further  order  will  be  necessary. 

Th6  rule  now  came  on  to  be  heard. 

The  Advocate-General  (Sir  Charles  Paul)  for  the  Crown. 

Mr.  Reily,  Dr.  Guru  Doss  Bauer ji,  and.  Baboo  Sureniro  Naih  Iktss  tor 
thd  petitipner. 

The  Chief  Presidency  Magistrate,  in  a  letter  addressed  to  the  High  Court, 
<|ontended  that  the  Code  of  Criminal  Procedure  did  not  contenipLate  a  Magis- 
ti^a^^  being  called  upon  to  take  the  evidence  of  a  witness  under  commission  or 
Qthe^r\vise  other  than  in  his  Court ;  that  the  expense  and  inconvenience  which 
WQi^id  be  caused  should  any  innovation  of  this  rule  be  permitted  by  the  High 
Court  would  be  very  great,  and  would  encourage  innumerable  applications  of 
a  siipilar  kind  being  made  in  the  Criminal  Courts.  The  Magistrate  further 
alleged  that  the  petitioner  apparently  was  frequently  in  the  habit  of  travelling 
Ijeiween  Goverda,nea  and  Calcutta,  that  she  was  not  a  lady  of  exalted  rank, 
g(nd  that;  she  had  been  granted  the  privilege  of  attending  Coart  and  giving 
her  evidence  in  a  palki — a  practice  invariably  Allowed  ia  the  Coiirt  of  the 
Magistrate. 

The  Advoeate^General, — S.  503  of  the  Code  of  Criminal  Procedure  ap- 
plies to  all  people,  whether  males  or  females,  irrespective  of  rank  or  position; 
it  may  apply  to  the  condition  of  a  witness  as  inchidfed  within  the  term  *•  cir- 
cumstances of  the  case,"  but  does  not  relate  to  the  privileges  and  immunities 
of  witnesses,  and  therefore  does  not  apply  to  a  purdah-nQshin  woman.  Her 
case  m^st  depend  on  the  general  law  under  xyhich  she  <;iaina^  e^emptk)!!. 
This  exemption  has  not  been  allowed  within  the  term  of  living  memory  eiiter* 
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bv  the  High  Court  in  its  criminal  jurisdiciion  or  in  ihe  Police  Court.     It  hai  ,      18S8. 

always  been  deemed  a  necessary  condition  10  a  criminal  trial  that  the  Court  — r 

should  hear  the  evidence  of  the  witness,  and  no  inconvenience  worth  considera-        ^  ^"^ 
tion  has  been  supposed  to  apply  to  the  case  of  a  woman  coming  into  a  Court    ^''^'''^^^0^ 
of  Justice  in  a  palki  and  giving  her  evidence  therefrom      The  petitioner  avers  ^"^  Pktitiom 
that  the  fact  of  her  being  forced  into  entering  a  Criminal  Court  would  be       of  Din 
degrading  to  her  position  ;  the  Court  will  be  careful  not  to  encouras^e  this  belief  Tarini  Debi, 
by  any  undue  regard  for  her  susceptibilities.     The  Court  should  not  encourage    «5  Cal.  775. 
such  a  belief  or  notion,  as  numbers  of  highly  respectable  native  ladies  have 
given  evidence  in  Court  from  palkis. 

Mr.  Reily  for  the  petitioner. — The  word  "  inconvenience  "  has  already 
been  held  to  apply  to  the  case  of  a  purdah-nashin  lady  who  can  furnish  sub- 
stantial reasons  for  her  reluctance  to  appear  in  a  Criminal  Court — see  /n  the 
ma  Her  0/ ihe  Petiiion  of  Farid-un  Nissa  ;^  also  Jn  the  matter  of  the  Petition 
of  Hurroo  Soondery}  This  reluctance  may  be  a  matter  of  mere  prejudice,  but 
is  nevertheless  a  sentiment  on  which  native  society  as  at  present  constituted  .sets 
great  store.  The  Legislature  has  expressly  recognized  the  existence  of  this  feel- 
ing hy  giving  immunity  to  certain  persons  from  appearing  in  Civil  Courts.  The 
petitioner  in  this  case  is  the  widow  of  a  Brahmin,  a  lady  of  some  means,  and  in 
order  to  give  proof  of  the  genuineness  of  her  objections  is  willing  to  pay  the 
costs  which  may  be  incurred  in  connection  with  the  issue  of  the  commission. 

The  judgment  of  the  High  Court  (O'  Kinealy  and  Rampini,  JJ.)  was  as 
follows : — 

This  was  an  application  made  by  Srimati  Din  Tarini  Debi,  asking  that  she 
might  be  examined  by  commission  and  not  examined  on  oath  in  Court  under 
s.  503  of  the  Code.  In  her  application  she  sets  forth  that  she  was  a  purdah- 
nashin  and  a  Brahmini,  connected  with  a  family  of  acknowledged  respectabi- 
lity and  possessed  of  considerable  property,  and  she  prayed  that  what  had  been 
done  in  some  previous  ca.ses  might  be  done  in  her  case,  namely,  that  she 
might  not  be  compelled  to  appear  in  Court.  On  that  application  a  rule  was 
issued  to  show  cause,  and  cause  has  been  shown  by  the  Presidency  Magistrate 
of  Calcutta  and  by  the  Crown.  The  Crown  objects,  because  the  lady  in  her 
petition  said  that  it  was  a  degradation  for  her  to  appear  in  a  public  Court,  and 
the  learned  Advocate-General  argued  that  it  would  be  intolerable  to  allow  such 
a  principle  to  receive  the  sanction  of  this  Court.  No  doubt,  the  phrase  is  ob- 
jectionable, and  it  would  be  impossible,  as  the  learned  Advocate-General  says, 
to  admit  the  fact  that  merely  appearing  in  Court  is  a  degradation.  Yet  we  do 
not  think  that  disposes  of  the  case. 

There  is  no  doubt  that  such  applications  have  been  granted  under  s.  503, 
and  granted  on  the  principle  that  in  matters  of  procedure  the  customs  and  habits 
of  the  people  should  be  taken  into  consideration.  The  learned  Presidency 
Magistrate  has  shown  cause  by  saying  that  it  is  the  invariable  custom  for 
purdah-nashin  ladies  to  be  examined  in  palkis  in  Court,  but  that  is  not  exact- 
ly the  question.  The  question  is  whether  a  commission  ever  issued  in  regard 
to  purdah-nashin  ladies  in  his  Court.  Of  that  he  makes  no  mention.  He  also 
says  that  this  lady  travels  from  Goverdanga  to  Calcutta,  but  he  does  not  say 
that  she  does  so  publicly.  So  far  therefore  as  cause  has  been  shown  by  the 
learned  Magistrate,  it  does  not  seem  that  the  facts  staled  by  him  affect  the 
reasons  upon  which  such  commissions  have  been  granted.     Looking  to  the 


» I.  L.  R.,  s  All.  93.  M.  L.  R.,  4  Cal.  20. 
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188S.        nature  of  the  application  and  to  the  fact  that  the  ladj  has  actnallf  taken  a  honse 

— j in  Calcutta  not  far  from  the  Magistrate's  vJourt.  where  she  can  be  examined; 

In  THE       jj^^j  j^Q  possible  inconvenience  can  arise  to  any  person;  and  further  that  the 

MATTER  OP    la^y  ^j^g  volunteered  to  pay  the  expenses  of  the  commission,  and  even  the 

THE  Petition  fjefence  do  not  require  her  to  be  examined  in  open  Court,  we  can  see  no  reason 

OF  Din       why  ihis  rule  should  not  be  enforced,  and  we  make  it  absolute. 
Tarini  Debi,  ^^  further  direct  by  consent  that  the  petitioner  shall  be  bound  to  pay  all 

15  Cal.  775.    ^r,sts  consequent  on  the  issue  of  the  commission  in  Calcutta,  which  the  learned 
Magistrate  in  the  Court  below  shall  deem  reasonable  and  proper. 

J.  V.  W.  Rule  made  absolute. 
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VOLUME  XVI. 


CRIMINAL  MOTION. 

Before  Mr. Justice  Wilson  and  Mr,  Justice  Rampini, 

In  the  matter  of  the  Petition  of  PARBUTTY  CHARAN  AlCH.  isss. 

PARBUTTY  CHARAN  AlCH  v.  QUEEN-EMPRESS.^  Auf^.  6. 


Criminal  Procedure  Code,  ss.  134^  144— Penal  Code,  s,  188— Disobeying  order  of      ,6  Cal.  9. 
Public  Servant — Trader  at  Hdt — Order  prohibiting  holding  of  Hdt, 

A  District  Magistrate,  by  an  order  made  under  s.  144  of  the  Criminal  Procedure  Code, 
after  stating  that  it  appeared  that  one  "  G  C  S  has  recently  established  a  h4tat  S  in  the 
vicinity  of  K,  an  old-established  hit,  and  held  it  on  the  same  days,  and  that  in  conse- 
quence of  the  establishment  of  the  new  hit.  and  the  endeavours  made  to  induce  or  force 
people  to  frequent  the  new  hit,  instead  of  the  old  one,  a  serious  breach  of  the  peace  or 
riots  are  imminent,"  ordered  **  that  the  said  G  C  S  and  all  other  persons  abstain  from 
holding  such  hit"  on  those  days.  The. order  was  duly  made  and  promulgated,  but  not 
strictly  in  accordance  with  s.  134  of  the  Code,  and  the  orders  of  Government  made  there- 
under. Notwithstanding  the  order  one  PC  A  was  found  exposing  goods  for  sale  as  a 
trader  at  the  hit  on  one  of  the  prohibited  days,  and  he  was  thereupon  charged  with  dis- 
obeying the  order  of  the  Magistrate,  and  convicted  of  an  offence  under  s.  1S8  of  the  Penal 
Coae.  Held  that  the  conviction  was  bad,  as  P  C  A  did  not  come  within  the  description 
of  the  persons  intended  by  the  order  to  be  prohibited  from  ''holding'  the  hit,  which  refer- 
red to  "holding"  as  owner  or  manager,  not  as  a  trader. 

Held  also,  that  the  terms  of  s.  134  of  the  Code,  and  the  notification  made  by  Govern- 
ment thereunder  as  to  promulgation  and  issue  of  an  order,  are  directory,  but  an  omission 
to  follow  strictly  such  direction,  though  it  is  an  irregularity,  does  not  invalidate  the  order: 
Mhere  therefore  it  is  shown  that  the  order  has  been  brought  to  the  actual  knowledge  of  the 
person  sought  to  be  affected  by  it,  such  omission  does  not  prevent  the  case  coming  within 
9.  188  of  the  Penal  Code. 

The  appellant  Parbutty  Charan  Aich  was  charged  with  having  disobeyed 
an  order  made  by  the  Magistrate  of  Backergunge,  and  with  having  in  conse- 
quence been  guilty  of  an  offence  under  s.  188  of  ihe  Penal  Code. 

It  appeared  that  one  Gobinda  Chunder  Sahu  had  established  a  hit  in  a 
village  called  Singhrakaii  in  the  Distrift  of  Backergunge.  The  Magistrate  of 
the  Distrid,  finding  that  such  a  hit  interfered  with  the  previously  established 
hit  in  the  neighbouring  village  of  Krishnagunge,  and  that  a  breach  of  the 
peace  was  thereby  imminent,  issued  the  following  order:  **  Whereas  it  appears 
from  the  report  of  Sub-Inspector  Prosonno  Coomar  Mookerjee,  and  from  the 
affidavit  of  Baikanto  Chunder  Gangooly  filed  herewith,  that  Gobinda  Chunder 
Sahu  has  recently  established  a  new  hit  at  Singhrakati  in  the  vicinity  of  Krishna- 
gunge hit,  an  old  established  hit,  and  held  it  on  the  same  days,  viz.,  Tues- 
days and  Saturdays,  and  that,  in  consequence  of  the  establishment  of  the  new 
hit,  and  the  endeavours  made  to  induce  or  force  people  to  frequent  the  new 
hit  instead  of  the  old  one,  a  serious  breach  of  the  peace  or  riots  are  imminent, 
it  is  hereby  ordered  that  the  said  Gobinda  Chunder  Sahu  and  all  other  persons 
abstain  from  holding  such  hit,  or  any  hit  whatever,  near  or  within  the  hit  at 
Krishnagunge  on  any  Tuesday  or  Saturday.  This  order  is  made  under  s.  144 
of  the  Criminal  Procedure  Code,  and  will  remain  in  force  two  months." 

»  Criminal  Motion,  No.  238  of  1888,  against  the  order  passed  by  %  Posford,  Esq., 
Judge  of  Backergunge,  dated  21st  June  1888,  modifying  the  order  pass^  by  F.  A.  Hossein, 
Deputy  Magittxate  of  Patuakhally,  dated  the  lath  May  1888. 
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Parbutty 
Charan 

AlCH 
V. 

Queen* 
Empress, 
16  Cat.  9. 


The  order  was  not  served  personally  on  Parbutly  Charan  Aich,  nor  was  it 
duly  promulgated  in  ihe  h4t  by  beat  of  drum,  or  as  provided  for  by  s.  134  of  ihe 
Code  and  by  Government  notification  made  under  that  section.  Notwithstand- 
ing this  order,  the  hit  at  Singhrakati  still  continued  to  be  held,  and  on  Satur- 
day. 2 1st  January,  Purbutiy  Charan  Aich»  being  found  exposing  goods  for  sale 
in  ihe  hit,  was  charged  under  s.  188  of  the  Penal  Code  with  disobeying  the 
above  order,  and  on  conviction  was  sentenced  by  the  Deputy  Magistrate  to 
rigorous  imprisonment  for  three  months — a  sentence  which  was  altered  on 
appeal  to  the  Sessions  Judge  to  seven  days'  imprisonment  and  a  fine  of  Rs.  30. 
The  Judge  said :  *' As  to  Parbutty  Charan  Aich  I  see  no  reason  to  doubt  the 
propriety  of  ihe  conviction ;  but  I  do  not  find  any  satisfactory  proof  of  his 
being  more  than  a  trader  who  comes  to  the  hit  and  offers  goods  for  sale  there. 
He  does  not  appear  to  be  one  of  the  hit  proprietors  or  managers,  though  he 
is  said  to  have  been  a  iadbirkarJ"  Parbutly  Charan  Aich  appealed  to  the  High 
Court,  on  the  grounds  that  ihe  order  of  the  Magistrate  prohibiting  the  hat  was 
not  promulgated  in  the  manner  provided  by  law ;  that  the  order  being  there- 
fore bad,  the  disobedience  of  such  an  order  was  not  punishable  under  s.  188 
of  the  Penal  Code ;  and  that  the  act  imputed  10  him  did  not  constitute  a  dis- 
obedience of  the  order. 

Baboo  Umbtca  Churn  Bose  and  Baboo  Baihanio  Nath  Doss  for  the  appel- 
lant. 

The  Officiating  Deputy  Legal  Remembrancer  (Mr.  Beehy)  for  the  Crown. 

The  judgment  of  the  Court  (Wilson  and  Rampini,  J  J.)  was  as  follows: — 

Wilson,  J. — The  conviction  in  this  case  is  under  s.  188  of  the  lodian 
Penal  Code,  which  says  that  whoever,  knowing  that,  by  an  order  proroalgaied 
by  a  public  servant  lawfully  empowered  to  promulgate  such  order,  he  is  direct- 
ed to  abstain  fiom  a  certain  act,  disobeys  such  direction,  shall  be  liable  to  cer- 
tain punishment.  Now,  the  order  which  the  accused  in  the  present  case  was 
charged  with  disobeying  was  an  order  by  the  District  Magistrate  under  s.  144 
of  the  Code  of  Criminal  Procedure.  It  was  an  order  made  with  relation  to  a 
hit.  It  appears  that  there  was  an  old-established  hit,  and  that  certain  persons, 
acting  for,  or  with,  one  Gobinda  Charan  Sahu,  opened  a  new  hit  in  the  vici- 
nity of  the  old  one.  and  held  it  on  the  same  days.  This  action,  in  the  opinion 
of  the  Magistrate,  made  a  serious  breach  of  the  peace  imminent ;  and  therefore 
having  made  the  necessary  inquiries  he  passed  this  order*  [After  reading  the 
order,^  His  Lordship  continued]  : 

It  has  been  found  that,  notwithstanding  that  order,  the  new  hit  was  never- 
theless held  on  Tuesdays  and  Saturdays ;  and  the  present  accused  has  been 
convicted  of  disobeying  that  order.  The  fact  found  is  that  he  sold  goods  m 
the  hit,  not  that  he  was  a  proprietor  of  the  hit,  or  was  one  of  those  who  pro- 
moted or  managed  or  had  any  control  of  it,  but  simply  that  as  a  trader  he  sold 
goods  at  the  hit. 

Two  points  have  been  raised  before  us.  The  first  is,  whether  there  was 
any  such  service  or  promulgation  of  the  Magistrate's  order  as  to  bring  the  case 
within  s.  188.  With  regard  to  that  it  would  appear  that  the  mode  of  service 
was  not  in  accordance  with  the  Criminal  Procedure  Code,  because  s.  144  says 
that  a  Magistrate  may,  by  a  written  order  slating  the  material  facts  of  the  case, 
and  served  in  manner  provided  by  s.  134,  direct  any  person  to  abstain  from  a 
certain  act,  and  so  forth.     And  what  s.  134  says  is,  that  "  the  order,"  that  is, 

*  Ante,  p.  879. 
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an  order  under  s.  133,  "shall,  if  practicable,  be  served  on  the  person  against 
whom  it  is  made  in  manner  herein  provided  for  service  of  a  summons.  If 
such  order  cannot  be  so  served,  it  shall  be  notified  by  proclamation,  published 
in  such  manner  as  the  Local  Government  may  by  rule  direct,  and  a  copy  there- 
of shall  be  stuck  up  at  such  place  or  places  as  may  be  fittest  for  conveying  the 
information  to  such  person."  In  the  present  case,  there  was  evidence  probably 
that  there  was  personal  service  on  Gobindo  Chunder  Sahu.  But  there  was 
no  personal  service  on  the  present  accused  ;  nor  was  the  service  or  promulga- 
tion in  accordance  with  s.  1 34.  The  Bengal  Government  has  gazetted  an  order 
to  the  efiFect  that,  when  personal  service  cannot  be  made,  the  order  shall  be 
notified  by  beat  of  drum  at  the  place  in  question.  That  was  not  done  in 
the  present  case.  Therefore  the  notice  was  not  served  according  to  the 
directions  of  the  Criminal  Procedure  Code  as  amplified  by  the  order  in  the 
Gazette.  But  I  do  not  think  that  that  is  fatal  in  the  present  case,  because  I 
do  not  think  that  it  is  necessary  for  us  to  read  the  direction  as  to  the  mode  of 
service  as  going  absolutely  to  the  validity  of  the  order.  I  think  we  may  fairly 
say  that  theierms  of  s.  134  and  the  notification  in  the  Gazette  are  directory, 
and  ought  to  be  followed,  and  that  it  is  an  irregularity  when  they  are  not;  but 
it  does  not  follow  that  the  order  is  a  nullity  in  consequence,  and  I  think  that, 
when  the  order  has  been  duly  made  and  promulgated,  although  not  strictly  in 
accordance  with  the  terms  of  the  law,  and  has  been  brought  to  the  actual 
knowledge  of  the  p)erson  sought  to  be  affected  by  ft,  that  is  sufficient  to  bring 
the  case  under  s.  188  of  the  Indian  Penal  Code.  The  first  objection  therefore 
seems  to  me  to  fail. 

The  other  objection  is  more  serious,  and  goes  much  more  to  the  solid 
merits  of  the  case.  It  is  this,  that  what  the  present  accused  is  found  to  have 
done  is  no  breach  of  the  Magistrate's  order.  It  is  obvious  that,  before  you  can 
proceed  criminally  against  a  man  for  breach  of  an  order,  you  must  show  that 
the  order  clearly  and  unequivocally  prohibits  the  thing  which  he  is  said  to  have 
done.  If  the  order  be  ambiguous  and  open  to  two  interpretations,  you  must 
adopt  the  one  most  favourable  to  the  accused,  and  not  the  other.  In  the  present 
case  the  earlier  part  of  the  Magistrate's  order  shows,  we  think,  pretty  clearly 
what  he  was  thinking  of  when  he  came  to  the  conclusion  that  the  new  hit 
should  be  prohibited.  He  was  thinking  of  the  action  of  Gobinda  Chunder 
Sahu,  and  of  the  people  who  were  acting  for  or  with  him,  that  is  to  say,  he 
was  thinking  of  the  condud  of  persons  who  established  the  hit,  opened  it, 
managed  it,  and  tried  to  bring  people  to  it  to  buy  and  sell ;  and,  having  de- 
scribed their  action  as  likely  to  induce  a  serious  breach  of  the  peace,  he  proceeds 
to  prohibit  Gobinda  Chunder  Sahu  and  all  other  persons  from  holding  the 
hit.  In  that  connection  it  is  almost  impossible  to  read  the  words  "  holding 
the  hit "  in  any  other  sense  than  that  which  we  have  described,  that  is,  in  the 
sense  of  holding  as  owner  or  manager.  It  is  almost  impossible  to  read  the 
words  as  including  the  conduft  of  people  who  do  not  hold  the  hit  as  owners 
and  managers,  but  who  frequent  it  as  buyers  or  sellers.  But  if  we  are  wrong 
in  this  interpretation  of  the  words,  at  any  rate  it  is  clear  that  the  order,  looking 
at  it  in  the  most  favourable  light  for  the  prosecution,  is  ambiguous,  and  does  not 
clearly  and  unmistakably  prohibit  traders  from  buying  and  selling  in  the  hit. 

That  being  so,  the  conviction  cannot  stand,  and  must  be  set  aside. 

J.  V.  W.  Conviction  set  aside. 


1888. 

Parbutty 
Charan 

AlCH 

V. 

E1IPRB889 

16  Cal.  9. 


I.  L.  R.,  Cal.  iii» 


Digitized  by 


Google 


iSz  WDIAli  LA  W  REPORTS, 

CRIMINAL  MOTION. 
Be/ore  Mr,  Justice  Mitter  and  Mr,  Justice  Macpkerson. 
1888.  ABAYESWARI  DEBI  (Petitioner)  v,  SIDHESWARI  DEBI 

Nov.  26.  (Opposite  Party).^ 

Superintendence  of  High  Court- — Criminal  Procedure  Code  (ActX.  0/1882,  s,  144J 
loCai.  80.        — Charter  Act,  24  &  25  Vic,  c.  104,  s,  75 — Order  to  abstain  from  certain  act. 

A  Deputy  Commissioner  passed  an  order,  under  s.  144  of  the  Code  of  Criminal  Pro- 
cedure, prohibiting  a  person  from  collecting  any  rent  or  attempting  to  collect  rent,  either 
herself  or  through  any  of  her  officers  or  servants,  from  the  ryots  of  two  specified  p«rgtinnalis. 
And  also  from  effecting  any  sale  or  putting  in  hand  any  transaction  with  regard  to  standing 
trees  or  collected  timbers  in  an  estate,  or  erecting  any  adda  or  kuchari  in  such  pergunnahs^. 
for  a  period  of  two  months.     Upon  an  application  to  set  aside  such  order : 

Held  that  the  High  Court  had  jurisdiction,  under  s.  15  of  the  Charter  Act,  to  set  it 
aside  if  it  were  made  without  jurisdiction. 

Held,  further,  that  the  acts  which  the  petitioner  was  directed  to  abstain  from  were  not 
acts  which  come  within  the  meaning  of  the  words  "a  certain  act"  as  used  in  s.  144  of  the 
Code  of  Criminal  Procedure,  and  that  the  order  should  be  set  aside. 

This  was  an  application  to  set  aside  an  order  passed  by  the  Deputy  Com- 
missioner of  Goalpara,  under  s.  144  of  the  Criminal  Procedure  Code,  prohibiting 
the  petitioner  from  collecting  any  rents,  either  herself  or  through  her  servants, 
from  the  ryots  of  certain  pergunnahs,  and  doing  other  specified  acts  in  the  Bijni 
estate. 

The  order  complained  of  was  made  on  the  ist  October  1888,  and  was  as 
follows : — 
"To 

Rani  Abayeswari  Debi, 

Goalpara. 

"  Whereas  it  has  been  known  from  various  police-rep)orls,  which  are 
received  in  numbers  every  day,  that  many  persons  are  being  deputed  and  scm 
from  your  side  to  colled  rents  from  the  ryots  of  pergunnahs  Habraghat  and 
Khutaghat,  and  also  to  get  possession  of  and  to  sell  the  timbers  collected  from 
the  forest  of  the  Bijni  Estate  : 

"  And  whereas,  on  an  inspection  of  the  Register  of  the  Collector  of  this 
Distrift,  it  is  seen  that  Rani  Sidheswari  Debi,  as  successor  of  the  late  Raja  Kumnd 
Narain  Bhup,  is  the  sole  present  proprietor  (by  the  virtue  of  the  registration  of 
her  name  according  to  law)  of  the  Bijni  zemindari,  and  you  have  not  ret  got 
your  name  registered  as  proprietor  of  the  whole  or  part  of  the  said  zemindari, 
and  you  have  not  yet  established  your  possessory  right  and  interest  to  the  whole 
or  part  of  the  said  estate : 

"  And  whereas,  on  perusing  the  aforesaid  several  police-ref)orts,  I  have 
clearly  understood  that,  if  there  be  any  collection  of  rent  or  attempt  for  collecting 
rent  in  this  way,  or  if  your  officers,  servants,  or  followers,  have  anything  to  do 
with  the  timbers  collected  and  stocked  on  your  behalf  from  the  Bijni  estate,  then 
owing  to  the  rivalr}*  between  your  people  and  the  people  of  the  legally  registered 
proprietor,  Rani  Sidheswari,  which  cannot  be  checked,  the  breach  of  peace,  riots, 
and  bloodshed,  will  unavoidably  ensue.  I,  therefore,  prohibit  you  by  this  from 
collecting  any  rent  or  attempting  to  colled  rent,  either  yourself  or  through  any 
of  your  officers  and  servants,  from  the  ryots  of  pergunnahs  Habraghat  and 
Khutaghat,  and  also  from  effecting  any  sale,  or  put  in  your  hands  any  transaction 

'  (Iriminal  Motion,  No.  371  of  1888,  against  the  order  passed  hy  M.  A.  Cray,  Est^u 
Deputy  Commissioner  o(  Goalpara,  dated  the  ist  of  October  1888. 
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with  regard  to  standing  trees  or  collected  timbers  in  the  Bijni  estate,  or  erecting 
any  adda  or  kuchari  in  the  aforesaid  two  pergunnahs  within  the  period  of  two 
months  from  date,  or  until  the  final  decision  of  the  case  under  s.  145  of  the 
Criminal  Procedure  Code,  or  until  ti^rther  orders." 


1888. 


Abayeswari 
Dbbi 


The  petitioner  applied  under  s.  15  of  th6  Charter  Act  and  s.  439  of  the  sidheswari 


Criminal  Procedure  Code  to  have  the  order  set  aside.     The  petition  on  which 
the  application  was  made  was  in  the  following  terms  : — 

1.  That  the  Deputy  Commissioner  of  Goalpara  made  an  order  on  the  14th 
June  1888,  purporting  to  have  been  made  under  s.  144  of  the  Code  of  Criminal 
Procedure,  prohibiting  your  petitioner's  naib,  Brojo  Nath  Dass,  from  making 
collection  of  rent  on  behalf  of  your  petitioner  from  her  extensive  zemindari 
pergunnah  Khutaghat  in  the  district  of  Goalpara. 

2.  That  against  the  said  order  your  petitioner  moved  this  Honorable  Court 
on  the  2ist  June  1888,  and  your  Lordships  were  pleased  to  issue  a  rule  to  show 
cause  why  the  same  should  not  be  set  aside. 

3.  That  again  on  the  28th  June  1888  the  said  Deputy  Commissioner  made 
a  similar  order  against  your  petitioner  personally,  and  your  petitioner  moved 
this  Honorable  Court  against  the  said  order  on  the  9th  July  1888,  when  a  rule 
was  granted  by  the  Chief  Justice  and  Mr.  Justice  Rampini  to  show  cause  why 
the  same  should  not  be  set  aside. 

4.  That  both  the  rules,  Nos.  201  and  227  of  1888,  were  eventually  heard 
by  Mr.  Justice  Wilson  and  Mr.  Justice  Rampini  on  the  3rd  and  loth  of  August 
1888,  and  the  following  order  was  passed:  "With  regard  to  the  order  com- 
plained of,  we  entertain  the  greatest  doubt  whether  it  is  a  legal  order,  that  is, 
an  order  which  the  Deputy  Commissioner  had  any  right  to  make  under  s.  144  ; 
but  inasmuch  as  it  expires  within  a  very  few  days  we  think  it  is  not  necessary 
for  us  to  make  any  order  on  the  subjeft." 

5.  That  your  petitioner  has  been  peacefully  collecting  rent  from  such  ryots 
of  her  extensive  zemindari  as  willingly  paid  her  any,  but,  notwithstanding  the 
aforesaid  order  of  this  Honorable  Court,  the  Deputy  Commissioner  of  Goalpara 
has  again  made  an  order,  and  issued  a  notice  upon  your  petitioner  on  the  ist 
October  instant,  a  copy  whereof  is  herewith  annexed,  purporting  to  have  been 
made  under  s.  144  of  the  Criminal  Procedure  Code,  and  prohibiting  your  peti- 
tioner from  receiving  any  rent  and  forest-dues  which  your  petitioner  can  get 
without  the  least  probability  of  the  breach  of  peace. 

Your  petitioner  begs  to  submit  that  the  said  order  is  quite  contrary  to  law, 
and  ought  to  be  set  aside  on  the  grounds : — 

(a)  That  the  said  section  does  not  empower  any  Magistrate  to  prevent  any 
person  from  collecting  rents  from  the  tenants  of  any  estate,  or  issuing  passes 
for  selling  forest-produce. 

{J>)  That  the  eflfed  of  such  an  order  is  to  deprive  your  petitioner  of  all  pos- 
session in  the  property. 

Upon  the  application  being  made,  a  rule  was  issued,  calling  on  the  opposite 
party  to  show  cause  why  the  order  complained  of  should  not  be  set  aside. 

The  rule  now  came  on  for  hearing. 

Mr.  M,  Gkose  and  Baboo  Umbica  Churn  Base  in  support  of  the  rule. 


Debi, 
16  Cal.  80. 
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1886.  Baboo  hwar  Chunder  Chuckerhutty  and  Baboo  Bassuni  Comar  Base  for 
the  opposite  party. 

A9AYBSWAE1 

Pbbp  Mr.  Ghost, — ^The  order  is  without  jurisdiction.     Firstly^  because  it  is 

^.  vague  and  indefinite  in  its  character;  secondly,  because  it  interferes  with  the 

3IDHE8WAIL1  manifest  legal  rights  of  the  petitioner  to  receive  rents,  which  her  lyo^  might 
Debi.       willingly  pay  her ;  and,  thirdly y  because  it  is  practically  a  repetition  of  an  ex- 
16  Cal  80     P^*"®^  order  and  an  evasion  of  the  restriction  imposed  by  the  last  clause  of  s.  144. 
*     '    The  High  Court  has  jurisdiction  to  set  aside  under  s.  15  of  the  Charter  orders 
professedly  made  under  s.  144  of  the  Criminal  Procedure  Code,  but  not  really 
coming  within  its  scope.    The  question  of  this  Court's  powers  to  interfere  was 
fully  considered  in  Gopi  Mohun  Mullick  v.  Taramoni  Chowdhram.^     Since 
then  it  has  been  held  that  this  Court  has  power  to  set  aside  orders  made  under 
s.  144,  but  without  jurisdiction.       In  Shurut  Chunder  Banner jee  v.  Bama 
Churn  Mookerje^  it  was  contended  that  this  Court  could  not  interfere  with 
orders  made  under  s.  144,  but  White,  J.,  decided  against  that  contention.    In 
Bradley  v.  Jameson?  and  In  re  Prayag  Singh,^  orders  made  on  the  corres- 
ponding section  of  the  old  Code  were  set  aside  as  being  in  excess  of  the  Magis- 
trate's power. 

[MiTTER,  J. — I  think  we  can  interfere  if  you  satisfy  us  that  the  order  itself 
is  one  which  the  Magistrate  had  no  power  to  make.  The  terms  of  s.  144  are 
very  wide.] 

The  section  gives  power  to  make  a  certain  order,  which  must  mean  a  de- 
finite and  precise  order,  and  not  a  general  one,  forbidding  a  man  to  refrain 
from  doing  a  series  of  acts  which  he  has  ordinarily  a  right  to  do.  The  section 
must  be  very  strictly  construed.  It  could  scarcely  have  been  intended  to  in- 
vest Magistrates  with  power  to  interfere  with  the  legal  rights  of  persons.  (Jonld 
a  Magistrate  make  an  order  directing  a  person  to  refrain  from  taking  his  food 
or  from  sleeping  at  night,  or  from  living  in  his  own  house,  on  the  ground  that 
the  Magistrate  thought  that  such  an  order  was  needed  for  the  purposes  speci- 
fied in  the  section  ?  Even  if  the  Magistrate  has  such  a  power,  the  order  must 
be  one  specified  ad  which  must  be  complete  in  itself  and  of  a  definite  charac- 
ter. Here  the  order  is  not  to  collect  rents  from  the  ryots  of  two  pergunnahs. 
"  Collection  of  rent"  is  not  a  definite  aft  in  itself,  as  it  involves  payment  and 
receipt  by  several  persons.  Receipt  of  rent  from  different  ryots  is  not  a  single 
act,  and  therefore  does  not  come,  within  the  scope  of  the  section. 

Baboo  Iswar  Chunder  Chuckerhutty  contended  that  s.  144  was  very  com- 
prehensive in  its  terms,  and  that  the  High  Court  had  no  power  to  interfere  with 
an  order  made  under  that  section. 

The  judgment  of  the  High  Court  (Mitter  and  Macpherson,  JJ.)  was  as 
follows : — 

The  order  complained  of  in  this  case  was  passed  under  s.  1 44  of  the  Criminal 
Procedure  Code.  The  authorities  are  clear  upon  this  point  that,  if  the  Magis- 
trate had  no  jurisdiction  to  make  the  order,  this  Court  can  interfere  under  s.  15 
of  the  Charter  Aft.  Therefore  the  only  question  that  we  have  to  consider  is 
whether  the  order  complained  of  is  one  which  the  Magistrate  could  make  under 
s.  144  of  the  Code.  The  section  says  that:  "  In  cases  where,  in  the  opinion 
of  a  Distrift  Magistrate,  a  Sub-Divisional  Magistrate,  or  of  any  other  Magistntc 


»  I.  L.  R.,  5  Cal.  7.  »  I.  L.  R.,  8  Cal.  580. 

«  4  C.  L.  R.  41a  M.  L.  R..  9  Cal.  103. 
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specially  empowered  by  the  Local  Government  or  the  Distrid  Magistrate  to  aft 
under  this  section,  immediate  prevention  or  speedy  remedy  is  desirable,  such 
Magistrate  may,  by  a  written  order,  stating  the  material  facts  of  the  case,  and 
served  in  manner  provided  by  s.  134,  direft  any  person  to  abstain  from  a  certain 
act, "  &c.,  Ac.  Now,  by  the  words  "  a  certain  aft  "  we  understand  that  it  must 
be  a  definite  aft.  We  have  considered  the  order  passed  in  this  case,  and  we 
are  of  opinion  that  the  acts  which  the  petitioner  is  directed  to  abstain  from  are 
not  acts  which  come  within  the  meaning  of  the  words  "'  a  certain  aft/'  She  is 
directed  not  to  colleft  rents  from  the  ryots  of  two  pergunnahs;  no  particular 
ryots  are  mentioned,  but  the  rent  is  not  to  be  collected  from  the  ryots  of  two 
pergunnahs  generally.  We  do  not  think  that  such  an  order  as  this  comes  within 
the  words  "  certain  aft.''  Upon  this  ground  alone  we  set  aside  the  order,  and 
make  the  rule  absolute. 


1888. 


Abaybswari 

DE3I 

«. 

SlDBBSWARI 

Dbbi, 
16  Cal.  80. 


H.  T.  H. 


Rule  made  absolute  and  order  set  aside. 


CRIMINAL  REVISION. 

Before  Mr,  Justice  Macpherson  and  Mr,  Justice  Trevelyan. 

In  the  MATTER  OF  MADHUB  CHUNDER  MOZUMDAR  (Petitioner)  v.        »888- 
NOVODEEP  CHUNDER  PUNDIT  (Opposite  Party).i  Nov.  10. 

Criminal  Procedure  Code  (Act  X,  of  1882) ^  s.  487 — Judicial  proceeding — Sane-    16  Cal.  121. 
Hon  to  prosecute — Criminal  Appeal,  Hearing  of,  by  District  Judge,  who  has 
granted  sanction  to  prosecute — Penal  Code,  s,  210. 

A  complainant  applied  to  a  Muflsif  for  sanction  to  prosecute  a  decree-holder  for  an 
offence  under  s.  210  01  the  Penal  Code,  and,  upon  the  Munsifs  refusing  such  applica- 
tion, preferred  an  appeal  to  the  District  Judge,  who  granted  the  sanc.tion  asked  for.  The 
decree-holder,  having  been  prosecuted  and  convicted  before  a  Deputy  Magistrate,  pre- 
ferred an  appeal,  which  came  on  for  hearing  before,  and  was  disposed  of  by,  the  same 
District  Judge,  who  had  granted  the  sanction. 

Held  that  the  words,  "shall  try  any  person,"  as  used  in  s.  487  of  the  Code  of  Cri- 
minal Procedure,  include  the  hearing  of  an  appeal,  and  that  the  hearing  of  the  appeal  from 
the  order  of  the  Munsif  refusing  sanction  was  a  judicial  proceeding  within  the  meaning 
of  the  Code,  and  consequently  that,  under  the  provisions  of  s.  487,  the  District  Judge  had 
no  jurisdiction  to  entertain  the  appeal  against  the  judgment  and  sentence  passed  by  the 
Deputy  Magistrate. 

The  facts  which  gave  rise  to  this  application  were  as  follow :  On  the 
15th  September  1885  the  petitioner,  Madhub  Chunder  Mozumdar,  obtained 
a  decree  for  Rs.  44-7-6  against  Novodeep  Chunder  Pundit  and  his  brother  in 
the  Chandpur  Munsifs  Court.  On  the  12th  December  1887  the  petitioner 
took  out  execution  of  the  decree  against  his  judgment-debtors ;  and,  although 
they  declared  that  the  decree  had  been  already  satisfied,  they  were  compelled 
to  pay  the  amount  decreed  into  Court,  as  satisfaction  of  the  decree  had  never 
been  certified  to  ttie  Court. 

On  the  oth  January  1888  Novodeep  and  his  brother  preferred  a  complaint 
before  the  Magistrate  against  the  petitioner,  charging  him  with  offences  under 
ss.  3 10  and  417  of  the  Indian  Penal  Code  in  respect  of  the  execution  of  the 
decree,  and  were  ordered  by  the  Magistrate  to  procure  the  Munsifs  sanction 
to  prosecute  within  seven  days.  On  the  20th  January  the  complainants  applied 
for  permission  to  withdraw  the  charge,  on  the  ground  that  they  were  about 

*  Crimloa]  Revision  No.  351  of  188& 
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to  take  proceedings  against  the  petitioner  in  the  Civil  Court.  They  at  the 
same  time  stated  in  their  application  that  they  would  come  forward  at  a  future 
time  with  the  Munsif's  sanction  for  the  prosecution  of  the  petitioner.  The  Ma- 
gistrate thereupon  dismissed  the  complaint  under  s.  203  of  the  Criminal  Pro- 
cedure Code.  Some  time  aften^^ards  the  judgment-debtors  obtained  a  decree 
for  the  refund  of  their  money  against  the  decree-holder  (the  petitioner),  and 
applied  to  the  Munsif  for  sanction  to  prosecute  him.  Sanction  was  refused 
by  the  Munsif,  but  was  granted  by  the  District  Judge  upon  an  application 
being  made  to  him. 

Thereupon  the  present  prosecution  was  instituted,  and  resulted  in  the  con- 
viction of  the  petitioner  under  s.  210  of  the  Indian  Penal  Code  by  the  Magis- 
trate, who  sentenced  him  to  six  months*  rigorous  imprisonment  and  a  fine  of 
Rs.  100,  or,  in  default  of  payment  of  such  fine,  to  a  further  period  of  i^  month's 
rigorous  imprisonment. 

Against  that  conviction  and  sentence  the  petitioner  appealed  to  the  District 
Judge,  who  dismissed  the  appeal. 

The  following  is  the  material  portion  of  the  judgment  of  the  District 
Judge  :— 

It  is  contended  in  appeal  that  the  Magfistrate,  having  once  dismissed  the  case 
under  s.  203  of  the  Criminal  Procedure  Code,  had  no  power  to  take  it  up  ^rain 
of  his  own  motion.  I  have  carefully  considered  the  arguments  on  this  point  ad- 
vanced by  the  learned  pleader  for  the  defence,  but  I  am  unable  to  accept  them.  It 
is  not  at  all  clear  from  the  terms  of  s.  437  of  the  Criminal  Procedure  Code,  that  it  is 
only  the  District  Magistrate  who  can  of  his  own  motion  take  up  again  a  complaint 
already  dismissed  under  s.  203  of  the  Criminal  Procedure  Code,  and  I  do  not 
think  it  can  have  been  the  intention  of  the  Legislature  to  tie  the  hands  of  Subordi- 
nate Magistrates,  and  especially  Sub- Divisional  Magistrates,  in  the  manner  contem- 
plated by  such  a  very  strict  interpretation  of  the  section.  Even  allowing,  however, 
that  the  proceedings  of  the  Magistrate  in  the  present  case  were  irregular,  I  think 
the  irregularity  is  cured  by  s.  537  of  the  Criminal  Procedure  Code,  as  the  accused 
does  not  appear  to  have  been  in  any  way  prejudiced  in  his  defence  by  the  action 
of  the  Magistrate.     On  the  legal  ground,  therefore,  this  appeal  must  fail. 

The  other  ground  taken  by  the  appellant  is  that  the  evidence  for  the  prose- 
cution is  untrustworthy.  I  am  unable  to  agree  in  this  yiew.  The  evidence  of  the 
prosecutor  and  of  his  nephew,  Rukini,  as  to  the  voluntary  payment  in  Falgoon 
1292  B.  S.,  of  the  decretal  amount  by  the  judgment-debtors  to  the  decree-ho'der 
(appellant),  is  corroborated  by  the  certified  copy  of  the  decree,  which  bears  an  en- 
dorsement in  what  clearly  appears  to  be  the  appellant's  handwriUng,  to  the  eflFect 
that  the  decree  has  been  satisfied.  The  appellant  fails  to  show  that  this  doaiment 
came  into  the  hands  of  the  prosecutor  in  any  other  way  than  that  alleged  by  the 
prosecutor,  viB,^  that  he  received  it  from  the  appellant ;  and,  this  being  so,  and  con- 
sidering that  the  handwriting  of  the  endorsement  so  closely  resembles  the  admitted 
handwriting  of  the  appellant,  I  believe  that  the  prosecutor  is  speaking  the  truth  in 
saying  that  he  had  already  paid  the  money  when  the  appellant  took  out  execution 
against  him. 

On  the  whole,  after  careful  consideration  of  the  case,  I  have  no  doubt  that 
the  appellant  has  been  rightly  convicted.  The  sentence  is  severe,  but  I  am  not 
prepared  to  say  it  is  excessive.    The  appeal  is  dismissed. 

The  petitioner  thereupon  applied  to  the  High  Court  under  its  revisional 
powers  to  send  for  the  record,  and  to  set  aside  the  conviction  and  sentence 
upon,  amongst  others,  the  following  grounds : — 

(i)  That,  as  the  complaint  of  the  complainant  had  been  once  dismissed 
under  s.  203  of  the  Criminal  Procedure  Code,  the  Deputy  Magistrate  had  no 
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jurisdiction  to  entertain  the  complaint  unless  empowered  by  the  High  Court 
or  Court  of  Session,  or  District  Magistrate,  in  accordance  with  the  provisions  " 
of  s.  437  of  that  Code. 

(2)  That  the  Court  of  appeal  had  erred  in  law  in  holding  that  the  said 
defect  of  jurisdiction  was  cured  by  s.537  of  the  Criminal  Procedure  Code. 

(3)  That,  as  the  question  raised  on  the  merits  related  to  the  discharge  or 
satisfaction  of  a  decree,  and  as  the  complainant,  the  judgment-debtor,  did  not 
admittedly  raise  this  objection  in  the  execution  department,  the  Courts  below 
had  erred  in  law  in  having  recognised  such  alleged  private  adjustment,  and  in 
having  allowed  him  to  adduce  oral  evidence  on  that  point. 

(4)  That  the  learned  Judge  having  granted  sanction  ought  not  to  have 
heard  the  appeal  under  s.  487  of  the  Criminal  Procedure  Code. 

Upon  that  application  a  rule  was  issued  which  now  came  on  to  be  heard. 

Mr.  M.  Ghose  and  Baboo  Kashi  Kant  Seal  for  the  petitioner. 

Baboo  Surendro  Nath  Mully  Lall  for  the  opposite  party. 

The  judgment  of  the  High  Court  (Macpherson  and  Trevelyan,  JJ.)  was 
delivered  by 

Trevelyan,  J. — Two  main  questions  have  been  argued  before  us.  In  the 
first  place  it  is  contended  that  the  Judge  had  no  jurisdiction  to  entertain  the 
appeal,  and  secondly  that  no  offence  had  been  committed. 

The  first  question  turns  upon  the  construction  of  s.  487  of  the  Code  of 
Criminal  Procedure.  The  Sessions  Judge,  who  tried  the  case,  Mr.  Cameron, 
had  given  sanction  for  the  institution  of  the  charge.  The  charge  was  one  under 
s.  210  of  the  Indian  Penal  Code  for  causing  a  decree  to  be  executed  against 
the  complainant  after  it  had  been  satisfied.  The  Munsif  had  refused  sanc- 
tion; the  Judge  had  given  it.  A  prosecution  was  accordingly  instituted,  and 
the  case  was  heard  by  a  Deputy  Magistrate,  and  then  came  up  on  appeal  before 
the  Judge  who  had  given  sanction. 

S.  487  provides  that,  except  as  provided  in  certain  of  the  preceding  sec- 
tions, no  Judge  of  a  Criminal  Court  or  Magistrate  other  than  a  Judge  of  the 
High  Court  shall  try  any  person  for  any  offence  referred  to  in  s.  195  when 
such  offence  is  committed  before  himself,  or  is  brought  under  the  notice  of 
such  Judge  or  Magistrate  in  the  course  of  a  judicial  proceeding. 

In  the  first  place,  there  can  be  no  doubt,  we  think,  that  the  trial  of  an  ap- 
l>eal  is  included  in  the  expression  "shall  try  any  person."  The  offence  which 
is  charged  was  undoubtedly  an  offence  referred  to  in  s.  195,  and  the  offence 
charged  here  is  one  of  the  offences  mentioned  in  that  section.  The  only  real 
question  as  to  the  applicability  of  s.  487  is,  whether  the  offence  was  brought 
under  the  notice  of  ihis  Judge  in  the  course  of  a  judicial  proceeding. 

With  regard  to  that  there  can  be  no  doubt  that  the  hearing  of  the  appeal 
from  the  order  refusing  the  sanction  was  a  judicial  proceeding  within  the  mean- 
ing of  the  Code  of  Criminal  Procedure.  That  Code  defines  "  judicial  proceed- 
ing" as  any  proceeding  in  the  course  of  which  evidence  is  or  may  be  legally 
taken.  On  the  appeal  from- the  order  of  the  Munsif  refusing  sanction,  the  Judge 
undoubtedly  had  power  to  take  evidence,  and  therefore  it  was  a  judicial  pro- 
ceeding, and  it  was  in  the  course  of  that  proceeding  that  the  offence  was  brought 
under  his  notice,  because  the  appeal  was  with  reference  to  the  refusal  to  sanction 
the  prosecution.  When  that  offence  is  established,  s.  487  applies,  and  the 
judge  had  no  jurisdiction  to  entertain  the  appeal. 
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With  regard  to  the  secoad  objection,  tnasmtich  as  tbere  will  be  a  fresh  trial, 
we  think  it  undesirable  to  prejudge  the  question  now.  It  will  be  open  to  the 
defendant  to  argue  it  when  the  appeal  is  heard  and  all  the  facts  have  been  gone 
into.^  Under  the  circumstances  we  think  it  would  be  better  that  the  appeal 
should  be  heard  in  this  Court,  and  we  direct  that  it  be  so  heard,  and  that  notice 
thereof  be  given  to  both  parties  and  to  the  Magistrate.  The  prisoner  to  be  re- 
leased on  bail  to  the  satisfaction  of  the  Magistrate  pending  the  hearing  of  the 
appeal. 

H.  T.  H.  Rule  made  absolute. 


CRIMINAL  APPEAL. 


Before  Mr,  Justice  Mitter  and  Mr,  Justice  Macpherson. 

MADHUB  CHUNDER  MOZUMDAR  v,   NOVODEEP 
CHUNDER  PUNDIT.« 

Penal  Code  (Act  XLV,  of  i860),  s.  210— Civil  Procedure  Code  (Act  XIV.  of  18S2), 
s.  2$8 — Satirfaction  of  decree — Execution  of  decree — Fraudulently  executing 
decree  after  it  has  been  satisfied  when  satisfaction  has  not  been  certified  te 
Court, 

A  decree-holder  having  proceeded  to  execute  his  decree  against  his  judgment-debtor, 
the  latter  objected,  stating  that  the  decree  had  been  already  satisfied,  although  the  at^nst- 
ment  thereof  had  not  been  certified  to  the  Court  as  required  by  s.  258  of  the  Code  of  Civil 
Procedure.  The  judgment-debtor,  beincr  under  the  circumstances  compelled  to  deposit 
the  amount  of  the  decree  in  Court,  applied  for  and  obtained  sanction  to  prosecute  the 
decree-holder  for  an  offence  under  s.  210  of  the  Penal  Code.  It  was  contended  that  the 
case  did  not  fall  within  that  section,  as  the  satisfaction,  not  having  been  certified  to  tbe 
Court,  could  not  be  recognised  by  the  Court  executing  the  decree,  and  that  consequently 
no  offence  had  been  committed. 

Held  that  the  words,  "  after  it  has  been  satisfied,"  used  in  s.  210  of  the  Penal  Code, 
indicate  only  the  fact  of  the  satisfaction  of  the  decree.  The  fact  that  tbe  satisfeu:tion  is 
of  such  a  nature  that  the  Court  executing  the  decree  could  not  recognise  it  does  not  pre- 
vent the  decree-holder  from  being  properly  convicted  of  an  offence  under  that  section. 

This  was  an  appeal  from  the  order  of  a  Deputy  Magistrate  convicting  the 
appellant  and  sentencing  him  to  rigorous  imprisonment  and  a  fine,  which  came 
on  to  be  heard  by  the  High  Court  under  the  circumstances  stated  in  the  preced- 
ing case — \In  the  matter  of  Madhub  Chunder  Mozumdar^  petitioner*]. 

The  facts  of  the  case  are  fully  stated  in  the  report  of  that  case. 

Mr.  M.  Ghose  and  Baboo  Kashi  Kant  Sen  for  the  appellant. 

Mr,  Kilby,  for  the  Crown,  appeared  in  support  of  the  conviction. 

The  judgment  of  the  High  Court  (Mitter  and  Macpherson,  JJ.)  was  is 
follows : — 

The  evidence  has  been  placed  before  us,  and  we  think  that  the  conclusion 
to  which  the  lower  Court  has  come  on  that  evidence  is  right.  As  regards  tbe 
question  of  law  which  has  been  argued,  viz,,  that  the  present  case  does  not 
come  within  the  purview  of  s.  2 10  of  the  Indian  Penal  Code,  because  the  sa- 
tisfaction of  the  decree  was  of  such  a  nature  as  could  not  be  recognized  by 

*  See  next  case. 

2  Criminal  Appeal,  No.  852  of  1888,  against  the  order  passed  by  D.  Cameron^  Esq^ 
Sessions  Judge  of  Tipperah,  dated  the  31st  of  August  1888,  affirming  the  order  passed  bj 
Baboo  Bugola  P.  Mozumdar,  Deputy  Magistrate  of  Chaundpore,  dated  the  8th  of  Aagvst 
1888. 

3  Ante,  p.  885. 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  XVL 


389 


the  Court  executing  the  decree,  we  do  not  think  that  that  contention  is  valid. 
The  words  of  the  section  are :  "Whoever  fraudulently  causes  a  decree  to  be 
executed  against  any  person  after  it  has  been  satisfied,"  Ac.  The  words  "after 
it  has  been  satisfied"  indicate,  in  our  opinion,  the  fact  of  its  satisfaction.  Mere- 
ly because  the  satisfaction  is  of  such  a  nature  that  the  Court  executing  the  decree 
could  not  recognise  it,  would  not  take  the  case  out  of  the  purview  of  the  section. 
We  therefore  dismiss  this  appeal. 
H.  T.  H. 


Appeal  dismissed. 


CRIMINAL  REVISION. 


Before  Mr.  Justice  Pigot  and  Mr,  Justice  Macpkerson. 

GANOURI  LAL  DAS  (and  others)  v.  THE  QUEEN-EMPRESS.i 

Rioting^Unlawful  Assembly—Right  of  Private  Defence  of  Property-^Penal  Code 
(Act  XLV,  of  i860) f  ss,  p7,  10 jf  104,  10^ f  141,  and  14^, 

A  party  of  persons,  consisting  of  some  five  peadas  and  a  number  of  coolies  sufficient 
for  the  work  to  be  done,  went  to  a  spot  on  a  river  flowing  through  the  lands  of  M  for  the 
purpose  of  either  repairing  or  erecting  a  bund  across  it  to  cause  the  water  to  flow  down 
a  channel  on  to  the  lands  of  their  master  T.  The  river  at  the  time  was  almost  dry,  and 
the  party  did  not  go  armed  ready  to  fight  or  use  force,  and  they  did  not,  during  the  sub- 
sequent occurrence,  use  force.  Having  arrived  at  the  spot  about  10  a  m.,  they  proceeded 
to  work  at  the  bund  until  the  afternoon.  At  about  4  p.m.  a  body  of  men,  consisting  of 
about  1,200  in  all,  many  of  them  armed  with  lathiest  and  headed  by  the  prisoners,  who 
were  servants  of  M,  which  had  been  seen  coUectine  together  during  the  aay,  proceeded 
to  the  spot,  and  about  25  or  30  of  them  attacked  T's  men,  some  five  of  whom  were  more 
or  less  severely  wounded  with  the  lathies. 

The  occurrence  resulted  in  the  conviction  of  some  of  M's  servants  for  rioting  under 
s.  147  of  the  Penal  Code. 

M's  people  wholly  denied  any  right  on  the  part  of  T  to  construct  or  repair  the  bund, 
and  had  previously  denied  the  existence  of  such  right,  and  refused  permission  to  T  to  ex- 
ercise it.  It  was  contended  that  the  assembly  of  M's  people  was  not  an  ^'unlawful  as- 
sembly ;"  that  the  interference  by  T's  people  with  the  channel  of  the  river  justified  them 
in  coming  to  stop  the  work,  and  the  show  and  use  of  force  in  compelling  them  to  do  so. 

Held  that  the  prisoners  had  been  rightly  convicted. 

Heldf  further,  that,  as  no  right  of  private  defence  of  property  is  conferred  by  the  Penal 
Code,  except  as  against  the  perpetrators  of  offences  under  the  Penal  Code,  and  that,  as, 
upon  the  facts  of  the  case  as  found,  no  offence  had  been  committed  by  T's  people,  their 
acts  amounting  merely  to  a  civil  trespass,  and  that,  as  there  was  no  pressing  or  immediate 
necessity  of  a  kind,  shewing  that  there  was  not  time  to  have  recourse  to  the  protection  of 
the  public  authorities,  no  question  as  to  the  right  of  private  defence  arose  in  the  case. 

It  was  further  contended  that  M's  people  did  not  assemble  to  enforce  a  right  or  sup- 
posed right  within  the  terms  of  s.  141  of  the  Penal  Code,  but  to  defend  a  right,  and  that 
such  action  did  not  make  the  assembly  an  unlawful  one. 

Held  that  they  were  members  of  an  assembly,  the  common  object  of  which  was,  by 
show  of  criminal  force,  and  by  criminal  force,  if  necessary,  to  enforce  the  right  to  keep  the 
river  channel  clear  by  preventing  the  construction  of  the  bund^  and  by  demolishing  it  so 
far  as  it  was  constructed,  and  that  the  case  came  within  s.  141,  para.  (4). 

Queen  v.  Mitto  Sing,*  Shunker  Singh  v.  Burtnah  Mahto,*  and  Birjoo  Singh  v.  Khtdf 
Lcdl,^  referred  to  and  commented  on. 

>  Criminal  Revision,  No.  405  of  1888,  against  the  order  passed  by  C  ^.  Wilkins^ 
Esq.t  Sessions  Judge  of  Bhas^lpore,  dated  the  6th  of  November  1888,  affirming  the  order 
passed  by  Baboo  Poorno  Chunder  Mitter,  Deputy  Magistrate  of  Bhagulpore,  dated  the 
24th  of  September  1888. 

«3W.  R.Cr.41. 

>  33  W.  R.  Cr.  25. 
*  19  W.  R.  Cr.  G6, 

I.  L.  R.,  CaL  113. 
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In  thte  cast  the  pelitibners  were  convicted  by  the  Deputy  Magistrate  of 
Bhagulpbfe  of  rioting  under  the  provisions  of  s.  147  of  the  Indian  Penal  Code, 
and  sentenced  td  undergo  one  year'is  rigorous  imprisonment  each,  and  to  enter 
iiito  recognisance-bonds  in  the  sum  of  Rs.  200  each  to  keep  the  peace  for  a 
|>^Hbd  of  two  years,  or  ih  default  to  undergo  two  years'  simple  imprisonment 

Against  that  conviction  and  sentence  they  appealed  to  the  District  Judge, 
who  confirmed  the  conviction  and  sentence.  On  the  28th  November  they  ap- 
plied to  Ihfe  High  Court  under  its  revisional  powers  to  send  for  the  tccord, 
and  to  set  aside  the  conviction  and  sentence  on  grounds  which  appear  suffi- 
ciently in  the  judgment  of  the  High  Court. 

On  that  application  a  rule  was  issued  calling  on  the  District  Magistrate  to 
show  cause  why  the  cohvictioh  and  sentence  should  not  be  set  aside,  and  the 
prisoned  ^ttt  r^l^^us^  oti  bail  pending  the  hearing  of  the  rule. 

The  tule  now  came  on  td  be  heard. 

Mr.  Woodroffe,  Mr.  3uans,  Mr.  BoHnerjee,  Mr.  M.  Ghose,  and  Mr.  M,  P. 
Jasper,  Baboo  Mokesh  Chunder  Chowdhry,  Baboo  Taruck  Ndth  PaJit,  Baboo 
Jog^sh  Chunder  Dey^  Baboo  Jogendra  Chunder  Ghose^  and  Baboo  Monmoiho 
'Na/h  Mittery  in  support  of  the  rule. 

l^tr.  Phillips  and  Baboo  Umakali  Mookerjee  for  the  prosecution. 

The  facts  of  the  case  appear  fully  stated  in  the  judgment  of  the  High 
Court,  and  in  that  of  the  District  Judge,  the  material  portion  of  which  was  ts 
follows : — 

"Hie  facts  are  these.  Some  three  years  ago,  in  1293  F. S.,  the  Thaknn* 
family  of  Parari  in  Bhagulpore  purchased  a  six-annas  odd  share  in  village  Fa- 
zilpore.  The  lands  of  uiis  Villag^e  ai-e  irrigated  by  a  water-course,  known  as 
the  Sanis  Daur^  which  issues  from  the  river  Karalya.  On  both  banks  of  this 
ir)ver  fie  the  lands  of  i,  native  lady,  whose  husband  is  known  as  the  "  Moha- 
flboyji;"  her  brother  is  Baboo  Surjya  Narain  Singh,  a  leading  pleader  of  this 
Court ;  and  it  Is  a  matter  of  public  notoriety,  and  has  been  more  than  oace 
^tsserted  %t  the  hearing  of  the  appeal  without  denial,  that  this  pleader  b  the 
general  adviser  of  the  Mohashoy  and  of  the  latter's  wife,  who  rarely  acts  with- 
•out  hrs  advice. 

"The  Thakurs'  family  claim  to  have  acquired  by  their  purchase  the  right 
to  erect  or  keep  in  repair  a  lund  or  embankment  across  the  Karalya  river,  just 
«t  its  junction  with  the  Sanis  Baur^  with  the  object  of  diverting  the  waters  of 
the  stream  into  the  wafer-course,  and  thus  to  irrigate  the  lands  of  Fazilporc. 
Accordingly,  on  the  24th  June  last,  their  local  agents  took  a  body  of  coolies 
to  tfte  spot  to  repair  or  rene^  this  embankment.  Whilst  they  were  at  work, 
they  noticed  that  a  number  of  men  were  beiiig  collected  together.  They  ^ 
)(|ieair  to  have  come  at  once  to  the  conclusion  that  the  Mohasho/s  people  were 
kbout  to  oppose  them  in  force ;  and  I  cannot  help  thinking  that  they  knew  tint 
ttiey  h^d  reasOn  to  believe  that  such  a  result  might  ensue.  A  messenger  was 
at  once  sent  up  to  Bhagulpore,  a  distance  of  some  twelve  miles.  He  came 
Erst  to  barari,  and  thence  went  to  the  thannah,  where  he  arrived  at  1 1  p.h.,  and 
lodged  his  information. 

"  In  the  meantime,  the  threatened  attack  had  been  delivered ;  a  large  body 
of  men,  said  to  amount  to  some  1,200  in  all,  advanced  to  \ehere  the  work  was 
going  on,  headed  by  the  appellants.  After  the  usual  preKminary  discussion, 
the  order  was  given  to  attack,  and  some  25  or  30  of  the  rioters  detached  them- 
selves from  the  main  body  and  fell  upon  the  Thakurs'  men,  fiv^  d  whom  were 
more  or  less  severely  wounded  with  lathi  blows ;  then  the  rioters  disf^etsed. 
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**  The  Sab-|nsp^ctor,  who  l^ad  been  in  the  interior  wl^  jnfqrm^tion  ]^i^4 
been  lodged  the  previous  night,  was  on  the  sppt  nes^t  day.  ^e  comn^enct^d  ' 
his  investigation.  On  the  2nd  July  a  ppufiter-charge  was  laid  \>y  thp  ^p^Ua^t 
Ganouri,  this  also  was  investigated,  and  ultimately  n^^mbers  of  both  parties 
\^ere  sent  up  for  trial  under  charges  of  rioting.  The  result  is  ^e  convictjpi^ 
against  which  the  present  appeal  is  lodged. 

**  On  these  allegations,  the  Deputy  Magistrate  drew  up  what  he  calls  three 
"  issues"  for  determination.  The  first  issue  raises  the  point  as  to  whether  the 
Thakurs'  men  had  any  right  to  build  a  bund  in  the  river  ?  The  Deputy  Ma- 
gistrate acknowledges  that  a  Criminal  Court  has  no  power  to  determine  this 
issue,  and  yet,  in  the  same  breath  as  it  were,  proceeds  to  answer  it,  for  reasons 
given,  in  the  affirmative.  The  question  is  one  purely  for  a  Civil  Court  to  de- 
cide ;  and  I  may  dispose  of  it  in  these  words,  and  also  by  saying  that,  so  fax 
as  the  record  discloses,  there  does  not  appear  to  be  any  legal  evidence  to  show 
that  it  has  ever  been  decided  by  a  competent  Court. 

"  The  second  issue  deals  with  the  question  as  to  whether  the  Thakurs' 
men  came  to  repair  an  existing  6und,  or  to  build  a  new  one  ?  The  Deputy 
Magistrate  has  decided  that  they  can^e  to  build  a  neiy  one.  But,  so  far  as  the 
evidence  goes,  it  seems  to  me  to  establish  that  what  they  went  to  do  was  to 
erect  an  embankment  on  the  spot  where,  as  they  allege,  it  stood  in  pre- 
vious years ;  not  tp  build  one  in  an  entirely  different  spot.  In  fact,  they  ^eji\ 
to  renew  a  bund  which  had  been  entirely  washed  away,  or  else  to  repair  one 
which  had  been  partially  washed  away ;  for  the  purposes  of  this  c^e  i(  is  hardlv 
material  to  enquire  which. 

'^  The  third  issue  puts  the  question  as  to  whether  the  Mohashoy's  men  used 
force,  and,  if  so,  whether  the  five'appellants  were  of  their  number  ?  No  question 
of  the  right  of  private  defence  of  property  is  raised.  It  is  not  even  pleaded ; 
but  if,  on  the  facts  found,  it  is  proved  to  exist,  none  the  less  will  it  avail  the 
accused.     [See  In  re  Kali  Churn  Mookerjee}'\ 

"  The  first  point  to  ascertain  is  whether  the  acts  charged  by  the  prosecution 
are  made  out,  that  is,  whether  the  appellant  party  did  attack  and  beat  the  Thakurs' 
party,  whilst  the  latter  were  engaged  in  working  on  the  hupd  ?  As  to  this  I 
have  no  hesitation  in  returning  an  affirmative.  The  evidence  has  been  yery 
lengthy,  and  a  great  deal  of  time  has  been  taken  up  both  in  recording,  and  in 
commenting  upon  it  in  both  Courts.  It  will  be  sufficient  for  me  to  say  tha^ 
as  a  whole,  I  accept  the  story  for  the  prosecution ;  there  is  no  evidence  to  shp^ 
that  any  persons,  other  than  the  accused  and  their  party,  inflicted  the  wounds 
which  undoubtedly  were  inflicted  on  members  of  the  Thakurs'  faction ;  and 
there  is  ample,  and  it  seems  to  me  credible,  evidence  to  show  that  certain  mem- 
bers  of  the  Mohashoy's  party  did  inflld  those  wounds  in  the  planner  alleged. 

"  The  next  point  to  determine  is  which  fadtton  acted  on  the  aggressive  P 
A  great  deal  has  been  made  of  the  evidence  of  Babu  S.  N.  Singh  (W.  18),  and  of 
Sajait  (W.  25),  and  it  is  contended  that  this  evidence  proves  conclusively  that 
the  Thakurs  were  perfectly  well  aware  of  the  fact  that  they  could  erect  no  bund 
except  with  the  express  permission  of  the  Mohashoy.  I  do  not  agree  with  this 
contention.  In  the  first  place,  the  evidence  of  these  two  gentlemen  does  not  s^em 
to  me  to  be  wholly  reliable ;  the  first,  at  least,  must  be  looked  upon  as  personally 
interested  in  this  case ;  and  the  memories  of  both  of  them  must  have  misled  then 
as  to  what  actually  occurred.  Moreover,  all  that  they  say  as  to  the  alleged  request 
of  Babu  Hari  Mohun  Thakur  is  nothing  more  nor  less  than  hearsay.    Mr.  &kosf, 

»  iiC.  L.  R.33a. 
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indeed)  urged  that  it  was  admissible  as  having  been  elicited  in  cross-examination. 
I  am  unaware  of  any  rule  or  law  which  renders  hearsay  more  admissible  in 
cross-examination  than  in  examination-in-chief,  and  in  the  case  of  Bhaiori 
Mushabaini  (H.  C,  Cal.,  Cr.  App.  No.  337  of  1882)  a  Divisional  Bench  held 
that  hearsay  evidence  should  not  be  recorded,  even  on  the  part  of  the  accused. 
The  evidence  might  perhaps  have  been  admissible  to  contradift  Baba  H.  M, 
Thakur  had  he  been  examined,  but  he  was  not.  Moreover,  the  letter  (Ex.  S.) 
of  the  20th  October  1887  shows  primd  facte  that  Babu  H.  M.  Thakur,  though 
he  wished  for  a  settlement  of  the  dispute  as  to  whether  he  could  take  "  earth" 
from  the  Mohashoy's  zamindari  in  order  to  repair  his  bundy  distinctly  claimed 
the  right  of  repairing  it  when  he  chose.  Further,  there  is  a  great  deal  of  oral 
evidence  on  the  record,  which  I  see  no  reason  to  disbelieve,  to  the  effeft  that  such 
repairs  had  been  constantly  made  by  the  Fazilpore  Zamindars,  aided  by  the 
proprietors  of  adjacent  villages,  whose  lands  are  equally  irrigated  by  means  of 
this  water-course.  I  thereupon  come  to  the  conclusion  that,  whatever  right 
may  or  may  not  exist,  the  Thakurs,  in  proceeding  to  repair  or  renew  this  em- 
bankment, were  acting  in  the  bond  fide  belief  that  they  were  entitled  to  do  so. 
And  I  do  not  find  that  they  proceeded  to  enforce  this  (supposed)  right  in  the 
sense  of  s.  141,  Indian  Penal  Code,  for  the  repairing  party  were  not  larger  in 
number  than  was  necessary  for  the  purpose ;  they  evidently  did  not  go  to  fight, 
for  they  at  once  informed  the  authorities  when  a  breach  of  the  peace  appeared 
likely ;  and  they  did  not  go  armed  and  ready  to  use  force.  They  used  no  force, 
this  is  clear,  because  not  one  single  wounded  roan  has  been  produced  from 
amongst  the  Mohashoy's  faction,  or  from  amongst  any  other  assemblage  of  men. 

"  This  being  so,  the  acts  of  the  Mohashoy's  faction  were  clearly  illegal 
An  earthen  bund  in  a  running  stream  cannot  be  made  a  permanent  erection 
in  a  few  hours ;  and  there  was  no  imminent  danger  to  the  property,  for  there 
was  little  or  no  water  in  the  stream  at  the  time.  There  was  thus  ample  time 
to  invoke  the  interference  of  the  authorities,  especially  as  it  seems  clear  that 
the  working  party  had  been  observed  at  an  early  hour  of  the  day,  before  the 
work  could  have  progressed  far.  The  Mohashoy's  faction,  therefore,  were  de- 
prived of  the  right  of  private  defence  (s.  99,  Indian  Penal  Code),  even  if  the 
Thakurs'  faction  had  been  the  aggressors,  and  were  trespassers.  Moreover, 
their  resistance  (or  attack)  was  not  made  on  the  spur  of  the  moment ;  it  was 
deliberate,  after  measures  had  been  taken  to  assemble  an  overwhelming  force. 
In  two  words,  they  took  the  law  into  their  own  hands  on  an  occasion  when  the 
law  deprives  them  of  the  right  to  do  so." 

The  Distrift  Judge  then  proceeded  to  go  into  the  question  of  the  identity 
of  the  accused,  and  concluded  as  follows : — 

"  For  the  reasons  above  given,  I  confirm  the  conviction  and  sentence  in 
the  case  of  each  accused.  I  do  not  think  the  sentence  at  all  too  severe :  these 
open  acts  of  violence,  in  defiance  of  the  law,  are  of  such  frequent  occurrence 
in  these  districts,  that  deterrent  sentences  are  absolutely  necessaiy.  I  have 
found  by  experience  that  sentences  of  six  months'  imprisonment  and  fine  have 
no  deterrent  effect ;  and  I  have  already  had  occasion  to  remark  that  I  shall  be 
prepared  to  uphold  more  severe  sentences  in  all  well-established  cases  of  riot- 
ing with  lathial  weapons,  such  as  this  one.  The  medical  evidence  establishes 
the  fact  that  the  hurt  caused  to  the  Thakurs'  people,  though  not  "grievous"  in 
the  sense  of  s,  320,  Indian  Penal  Code,  was  certainly  severe  in  the  case  of  one 
or  two  of  them ;  in  fact,  they  got  an  unmerciful  and  painful  beating  with  laihies. 
The  appellants  will  surrender  to  their  bail  in  order  to  serve  out  Sie  unexpired 
portions  of  the  sentences  passed  upon  them." 
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The  natnre  of  the  arguments  advanced  at  the  hearing  of  the  rule  are  suffi- 
ciently stated  in  the  judgment  of  the  High  Court  (Pigot  and  Macpherson,  JJ.^  " 
which  was  as  follows  : — 

This  case  comes  before  us  in  revision. 

Ganouri  Lall  Dass,  Dursan  Lall  Dass,  Koonjal  Jetti,  Murat  Singh,  and 
Moonshi  Singh,  were  convicted,  under  s.  147  of  the  Indian  Penal  Code,  of  the 
offence  of  rioting,  by  the  Deputy  Magistrate  of  Bhagulpore,  and  sentenced  to 
undergo  one  year's  rigorous  imprisonment  each,  and  were  further  directed  in 
the  words  of  the  sentence  "  to  execute  recognisance-bonds  in  the  sum  of  Rs. 
2CX)  each  for  keeping  the  peace  for  a  period  of  two  years,  or  in  default  to  un- 
dergo two  years'  simple  imprisonment  each.  " 

On  appeal  to  the  Distrift  Judge  the  conviction  and  sentence  were  confirm- 
ed, and  on  the  28th  November  this  rule  was  obtained  in  this  Court,  calling  on 
the  Distrid  Magistrate  to  show  cause  why  the  conviction  and  sentence  should 
not  be  set  aside.  The  prisoners  were  released  on  bail  pending  the  hearing  of 
the  rule. 

One  member  of  the  presentBench  not  having  sat  in  the  Bench  which  grant- 
ed the  rule,  we  heard  the  rule  opened  at  length  by  Mr.  Woodroffe  for  three  of 
the  petitioners,  and  also  heard  Mr.  Evans  for  the  other  two.  Cause  was  then 
shown  by  Mr.  Phillips  against  the  rule,  and  Mr.  Evans  was  heard  in  reply  for 
all  the  petitioners. 

The  case  was  argued  at  great  length ;  we  do  not  say  at  too  great  length, 
having  regard  to  the  importance  of  some  of  the  questions  raised  before  us. 

The  chief  question  discussed  before  us  was,  whether  the  acts  of  the  persons 
convicted  did,  under  the  cricumstances  of  the  case,  come  within  the  provisions 
of  the  Indian  Penal  Code  relating  to  the  offence  of  rioting  ? 

The  disturbances,  out  of  which  this  conviction  arose,  took  place  on  the 
24th  June  at  a  spot  on  the  river  Karalya,  close  to  where  a  water-course,  called 
the  San  is  Daur  (or  otherwise  the  Raggahai  Khurra),  issues  from  that  river. 

Around  this  spot,  and  on  both  sides  of  the  river,  are  lands  belonging  to 
Mohashoy  Taruk  Nath  Ghose,  of  whose  cutchery  Ganouri  Lai  is  tehsildar, 
and  Darsan  Lai  is  patwari ;  the  other  three  petitioners  appear  to  be  peadas  of 
the  same  cutchery ;  the  Mohashoy  is  described  in  the  petition  in  this  case  as 
the  "  master"  of  the  petitioners. 

Some  distance  (about  two  miles)  from  the  point  where  the  Daur  issues 
from  the  river  are  the  lands  of  Fazilpore,  6  annas  of  which  were  bought  in 
1293  F.  S.  by  the  Thakurs'  family  of  Barari.  These  lands  are  irrigated  by 
the  water-course,  which  appears  to  be  supplied  from  the  river  alone. 

The  disturbance  of  June  24th  took  place  in  consequence  of  a  number  of 
persons  having  on  that  day  gone,  under  the  direction  of  servants  of  the  Tha- 
kurs, to  the  place  where  the  water- course  issues  from  the  river,  and  having,  just 
below  the  point  of  junction,  bunded  up  the  course  of  the  river  (which  was  then 
dry  or  almost  dry)  for  the  purpose  of  diverting  the  waters  of  the  stream  into 
the  water-course.  It  has  been  a  matter  of  dispute  in  the  case  whether  or  not 
there  was  there  at  the  time  a  hund  partially  washed  away,  which  these  persons 
repaired  or  attempted  to  repair;  or  whether  what  they  went  to  do  was  to 
construct  a  hund,  there  being  none  actually  there  at  the  time ;  and  it  was  denied 
on  the  part  of  the  Mohashoy's  people  that  a  hund  had  ever  been  at  this  spot. 
The  Deputy  Magistrate  (whose  finding  we  refer  to  only  because  it  is  referred  to 
by  the  District  Judge)  holds  that  the  Thakurs'  people  went  *'  to  construct  a 
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new  bund  as  the  one  which  stood  there  before  was  washed  aws^/'  The  District 
Judge  says  "they  went  to  renew  a  bund  which  had  been  entirely  washed 
away,  or  else  to  repair  one  which  had  been  partially  washed  away : "  adding, 
for  the  purposes  of  this  case,  "  it  is  hardly  material  to  enquire  which." 

The  District  Judge  finds  th?it  such  repairs  had  been  before  the  Thakms* 
purchase  constantly  made  by  the  Fazilpore  zamindars,  aided  by  the  proprie- 
tors of  adjacent  villages,  and  that  the  Thakurs  in  proceeding  to  repair  or  re- 
new the  embankment  were  acting  in  the  bond-fide  belief  that  they  were  entitled 
to  do  so.  The  Thakurs'  people  went  in  considerable  numbers,  apparently 
coolies,  save  five  or  six  peadas.  The  District  Judge  finds  that  they  were  not 
more  in  number  than  was  necessary  for  the  purpose  of  repairing  the  bundj  for 
which  purpose  they  went ;  that  they  did  not  go  to  fight ;  that  they  did  not  go 
armed  and  ready  to  use  force ;  and  that  they  did  not  use  force  on  this  occasion. 

Upon  these  findings,  it  follows  that  the  acts  of  the  Thakurs'  party  did  not 
constitute  an  offence  under  the  Indian  Penal  Code. 

The  party  arrived  at  the  spot  at  about  lo  a.m.  ftwo  ghurries  of  the  day), 
and  worked  at  the  bund  until  the  afternoon,  by  which  time  they  had  raised  it 
to  a  considerable  height,  and  also  made  it  of  considerable  width.  While  they 
were  engaged  on  the  work,  different  bodies  of  men  in  large  numbers  were 
seen  gathering  in  the  neighbourhood,  and  marching  towards  the  spot  with 
drums  or  tom-toms  beating.  The  Thakurs'  men  sent  a  messenger  to  Bhagol- 
pore  Thannah,  about  lo  or  12  miles  off,  who,  however,  did  not  reach  it  until 

II  P.M. 

At  about  4  P.M.  the  bodies  of  men,  previously  seen  gathering,  came  to> 
gether  to  the  number,  as  stated,  of  1,200  in  all,  many  of  them  armed  with 
lathmy  to  where  the  work  was  going  on,  headed  by  the  petitioners.  Most  of 
the  Thakurs'  party  had  either  left,  or  then  fled,  and  very  few  were  left.  Twenty- 
five  or  thirty  men  detached  themselves  from  the  main  body,  and  fell  upon  the 
Thakurs'  men,  five  of  whom  were  more  or  less  severely  wounded  with  lathi 
blows,  and  three  left  senseless  on  the  ground.  The  assembly  then  dispersed* 
It  is  contended  that  these  acts  do  not  amount  to  rioting  under  the  Indian  Pe- 
nal Code  in  the  present  case. 

The  Mohashoy's  people  wholly  denied  any  right  on  the  part  of  the  Tha- 
kurs to  construct  or  repair,  or  to  have  in  existence,  in  the  river  bed,  any  bund 
such  as  the  Thakurs  claimed.  They  had  expressly  denied  the  existence  of  any 
such  right,  and  refused  permission  to  the  Thakurs  to  exercise  it.  They  had 
done  so  in  communications  which  passed  between  the  two  zamindars  in  Octo> 
ber  and  November  1887. 

The  District  Judge  thought  the  evidence  of  these  communications  inad- 
missible as  hearsay.  We  think  they  were  admissible;  although  we  do  not 
think  that,  upon  the  fair  construction  of  them,  they  at  all  negative  the  exist- 
ence of  that  bond-fide  belief  on  the  part  of  the  Thakurs  in  the  right  in  respect 
of  the  bund  which  the  District  Judge  finds  they  had. 

It  is  plain  that,  on  the  part  of  the  petitioners'  master,  the  Mohashoy,  the 
Thakurs'  alleged  right  was  strenuously  denied ;  or,  to  put  in  different  words 
his  contention,  his  right  to  have  the  channel  of  the  river  free  and  unobstruct- 
ed by  any  bund  was  strenuously  asserted  by  him — a  right  in  which,  it  may 
not  be  improper  to  remark,  his  villagers  probably  were  interested  as  well  as 
their  landlord. 

It  is  contended,  under  these  circumstances,  that  the  assembly  of  wbidi 
f}ie  p^toiaera  wpr^  members  was  not  an  unlawful  4S*en>Wy. 
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tt  is  pointed  out,  with  perfect  justice,  that  they  have  not,  nOr  has  any  one 
of  them,  been  found  guilty  of  inflicting  the  wounds,  or  any  of  the  wounds  in-  - 
flictisd  on  members  of  the  Thakurs'  party ;  so  that,  if  they  were  not  members 
of  an  unlawful  assembly,  they  must  go  free. 

It  is  argued  that  the  interference  by  the  Thakurs'  people  with  the  chan- 
nel of  the  river  justified  the  assembly  in  coming  to  stop  them  from  working 
there,  and  the  show  and  the  use  of  force  in  compelling  them  to  do  so.  It  was 
not  expressly  contended  that  the  amount  of  injury  inflicted  on  the  persons 
wounded  was,  such  as  it  was,  within  the  right  of  the  assembly  to  inflict ;  it  was 
argued  that  it  would  not  be  fair  to  use  the  violence  employed  as  evidence  of 
an  unlawful  purpose  in  the  coming  of  the  assembly. 

But  the  right  under  the  law  to  use  force  was  asserted  in  argument. 

This  contention  was  founded,  partly'  on  the  words  of  the  Indian  Pfenal 
Code,  and  partly  on  some  of  the  decisions  on  that  enactment. 

It  could  hardly  be  supported,  we  venture  to  think,  upon  any  supposed 
policy  contemplated  by  the  framers  of  the  Code.  The  intention  can  hardly 
be  imputed  to  the  eminent  persons  who  framed,  or  to  the  Legislature  which 
enacted,  the  Code  of  legalising,  in  certain  cases,  the  levying  of  private  war. 
We  apprehend  there  can  be  no  doubt  that,  according  to  English  law,  the  as- 
sembly in  this  case  would  be  an  unlawful  assembly,  or  that,  executing  their 
purposfe  as  they  did,  there  would  have  been  a  riot,  for  which  every  member  of 
the  assembly  would  be  liable. 

Dalton's  Justice  of  the  Peace,  in  a  passage  constantly  cited  (as,  for  in- 
stance, in  Burns,  J.  P.,  "Riot")>  PP-  445-44^,  Ch.  137:  "Every  man  in 
peaceable  manner  may  assemble  a  meet  company  (and  may  come)  to  do  any 
lawful  thing ;  or  to  remove  or  cast  down  any  common  nuisance  done  to  them. 
Every  private  man,  to  Whose  house  or  land  any  nuisance  shall  be  erected,  made, 
or  done,  may,  in  peaceable  manner,  assemble  a  meet  company  with  necessary 
tools,  and  may  remove,  pull,  or  cast  down  such  nuisance,  and  that  before  any 
prejudice  received  thereby ;  and  for  that  purpose,  if  need  be,  may  also  enter 
into  the  other  man's  ground.  A  man  erects  a  weir  across  a  common  river, 
^here  people  have  a  common  passage  with  their  boats,  and  divers  did  assem- 
ble with  spades,  crowds  of  iron,  and  other  things  necessary  to  remove  the  said 
weir  and  made  a  trench  in  his  land,  that  they  did  erect  the  weir,  to  turn  the 
water,  so  as  they  might  the  better  take  up  the  said  weir,  and  they  did  remove 
the  same  nuisance.  This  was  holden  neither  any  forcible  entry,  nor  yet  any 
riot. 

"  But  in  the  cases  aforesaid,  if  in  removing  any  such  nuisance  the  persons 
so  assembled  shall  use  any  threatening  words  (as  to  say  they  will  do  it  in  spite 
of  the  other ;  or  they  will  do  it  though  they  die  for  it,  or  such  like  words),  or 
shall  use  any  other  behaviour,  in  apparent  disturbance  of  the  peace,  then  it 
seemeth  to  be  a  riot ;  and,  therefore,  where  there  is  cause  to  remove  any  such 
nuisance,  or  to  do  any  like  act,  it  is  the  safest  not  to  assemble  any  multitude 
of  people,  but  only  to  send  one  or  two  persons,  or  if  a  greater  number,  yet  no 
more  than  are  needful,  and  only  with  meet  tools,  to  remove,  pull,  or  cast  down 
the  same,  and  that  such  persons  tend  their  business  only  without  disturbance 
of  the  peace  or  threatening  speeches.  For  the  manner  of  doing  a  lawful  thing 
vaiy  make  it  ut^Iawful.'' 

Russell,  4th  Edition,  Vol.  I.,  380 :  "  But  if  there  be  violence  and  tumult, 
it  has  been  generally  holden  not  to  make  any  difference  whether  the  act  in- 
tended to  be  done  by  the  persons  assembled  be  of  itself  lawful  or  unlawful ; 
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from  whence  it  follows  that  if  three  or  more  persons  assist  a  man  to  make  a 
forcible  entry  into  lands  to  which  one  of  them  has  a  good  right  of  entry ;  or  if 
the  like  number,  in  a  violent  and  tumultuous  manner,  join  together  in  remov- 
ing a  nuisance  or  other  thing,  which  may  be  lawfully  done  in  a  peaceable 
manner,  they  are  as  properly  rioters  as  if  the  act  intended  to  be  done  by  them 
were  ever  so  unlawful.  And  if  in  removing  a  nuisance  the  persons  assembled 
use  any  threatening  words  (such  as,  they  will  do  it,  though  they  die  for  it,  or 
the  like),  or  in  any  other  way  behave  in  apparent  disturbance  of  the  peace,  it 

seems  to  be  riot If  a  large  body  of  men  assemble  themselves  together  for 

the  purpose  of  obtaining  any  particular  end,  and  conduct  themselves  in  a  tur- 
bulent manner,  either  accompanied  with  acts  of  violence,  or  with  threats  and 
intimidation  calculated  to  excite  the  terror  and  alarm  of  the  Queen's  subjects, 
this  is  in  itself  a  riot,  whether  the  end  and  object  proposed  be  a  just  and  legiti- 
mate one  or  not." 

The  latter  part  of  this  passage  is  taken  from  Chief  Justice  Tindal's  charge 
to  the  Stafford  Grand  Jury  in  1842.^ 

We  have,  of  course,  to  consider  whether  the  Indian  Penal  Code  has  by 
omission  or  expression  made  a  sort  of  violence  or  threat  of  violence  lawful  in 
India,  which  is  criminal  in  England.  The  sections  of  the  Code  relating  to 
the  right  of  private  defence  of  property  were  referred  to. 

S.  97,  para.  2,  is  that  which  recognises  in  certain  cases  this  right ;  and  ss. 
103,  104,  and  105,  lay  down  the  limitations  of  it. 

The  first  and  leading  characteristic  of  the  right  is,  that  it  exists  as  against 
an  ad  of  theft,  robbery,  mischief,  or  criminal  trespass,  or  an  attempt  to  commit 
one  of  those  offences.  No  such  right  is  conferred,  by  any  words  in  these  sec- 
tions, save  as  against  the  perpetrators  of  offences  under  the  Penal  Code. 
The  Code  confers  a  right  of  private  defence,  not  as  against  mere  trespass,  but 
as  against  crime.  That  is  the  general  scope  of  it.  There  may  perhaps  arise 
cases  of  difl&culty ;  cases  inter  apices  juris  must  always,  from  time  to  time,  arise, 
and,  when  they  do,  be  dealt  with.  But  this  is  not  such  a  case.  Upon  the  find- 
ings of  the  Distrift  Judge,  we  must  take  it  that  no  offence  was  committed  by 
the  Thakurs'  people.  The  matter  does  not  rest  there.  The  Distrift  Judge  says 
that  no  case  was  made  for  the  petitioners  in  the  first  Court  of  the  exercise  of 
the  right  of  private  defence.  Nor  was  it.  The  defence  made  was,  so  far  as 
it  touched  this  question  at  all,  one  of  civil  trespass  only.  Again,  it  is  shown, 
and  was  on  another  asped  of  the  case  pressed  upon  us  by  Mr.  J^oodroffe,  that, 
long  after  the  disturbance,  the  bund  remained  as  it  was  when  the  attack  took 
place.  There  was  no  water  in  the  river  to  be  then  diverted.  There  was  no 
pressing  immediate  necessity  of  a  kind  showing  that  there  was  not  time  to  have 
recourse  to  the  protection  of  the  public  authorities.  Even  apart  from  this,  the 
Distrid  Judge  finds  it  clear  that  the  working  party  had  been  observed  early  in 
the  day  before  the  work  could  have  progressed  far ;  but  in  place  of  having  re- 
course to  the  authorities,  the  ^fohashoy's  party,  acting  with  deliberation,  as- 
sembled, after  preparation,  in  great  force,  and  went  to  stop  the  work  at  the  bumd. 
We  do  not  think  the  right  of  private  defence  arose  in  this  case. 

Then  it  is  argued  that  the  assembly  did  not  assemble  to  enforce  a  right 
or  supposed  right  within  the  terms  of  s.  141. 

On  the  morning  of  the  24th  the  Mohashoy  was,  it  is  said,  in  the  enjoyment 
and  possession  of  the  right  claimed,  namely,  to  have  the  river  channel  free. 

1  C.  &.  M.  663. 
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When  the  assembly  went  there  in  the  afternoon,  they  went,  not  to  enforce  a 
right,  bat  to  defend  a  right.  They  went  to  prevent  the  continuance  of  afts  ' 
which  altered  the  status  quo  ante.  It  was  not  intended  by  the  Code  to  make 
assemblies  which  are  assembled  in  support  of  the  status  quo  unlawful.  An 
assembly  to  alter  is  unlawful ;  an  assembly  to  defend  is  not.  This,  as  we  un- 
derstand, is  the  argument. 

This  argument  possesses  some  attractive  subtlety.  But  we  do  not  feel  able 
to  accept  it.  It  is  dangerous  to  attempt  to  lay  down  any  general  rule,  and  there 
may  perhaps  be  cases  in  which  an  assembly  to  defend  a  right  may  not  be  un- 
lawful ;  at  least,  we  shall  not  now  affirm  that  there  cannot  be.  But  to  accept 
the  general  proposition  enunciated  would  be  a  very  different  matter.  There 
are  many  rights  of  which  it  may  be  affirmed  that,  when  they  are  interfered  with, 
the  defence  of  them  consists  in  exercising  them  in  despite  of  the  interference, 
that  is  or  may  b^,  in  enforcing  them.  There  are  modes  of  enforcing  a  right 
which  are  not  prohibited  by  s.  141.  What  it  prohibits  is  the  enforcement  of 
a  right  or  supposed  right  by  criminal  force  or  show  of  criminal  force  by  an  as- 
sembly of  five  or  more  persons.  And  rights,  the  defence  of  which  can  only  be 
effected  by  enforcing  them,  may  come  within  its  provisions. 

The  section  refers  to  *'  right  or  supposed  right."  This  would  seem  to 
make  a  division  into :  {isf)  rights  in  actual  enjoyment  when  interfered  with ; 
{^2nd)  rights  claimed,  though  not  in  actual  enjoyment  when  interfered  with. 
And  this  would  again  indicate  that  the  section,  in  some  cases  at  any  rate,  makes 
unlawful  an  assembly  which  by  force,  &c.,  defends  the  right  by  restoring  the 
status  quo  ante  and  with  it  the  actual  enjoyment. 

If  the  proposition  contended  for  be  true,  then,  not  merely  the  right  to  the 
actual  occupation  of  property  in  physical  possession,  but  a  right  of  way,  a  right 
to  draw  water  from  a  well,  a  right  to  enjoy  ancient  lights,  and  many  others, 
may,  if  interrupted,  be  vindicated  by  force  or  show  of  force.  So  long  as  they 
are  uninterrupted,  they  are  in  possession  so  far  as  such  rights  can  be.  To  de- 
fend them  by  force  against  interruption  is  to  enforce  them ;  and  this,  if  done 
by  five  or  more,  is,  in  many  if  not  in  most  cases,  forbidden  by  the  law. 

This  proposition,  in  truth,  embodies  the  view  which  was  expressed  by 
Campbell,  J.,  sitting  alone,  in  the  case  of  Queen  v.  Mitto  St'ng^  in  the  passage 
at  page  43  beginning  with — "  1  think  that  the  latter  provision  applies  to  an  ac- 
tive enforcement  of  a  right  not  in  possession,  and  not  to  the  defence  of  a  right 
in  possession."  It  is  not  the  judgment  of  a  bench  of  this  Court;  and  with 
great  respect  we  dissent  from  this  passage  and  from  that  which  follows  it,  and 
decline  to  be  bound  by  either. 

Leaving  the  discussion  of  this  general  proposition  which,  if  established, 
would  be  a  defence  in  this  case,  we  must  refer  to  the  judgment  of  Phear,  J., 
in  the  Pachgachia  case  [Shunker  Singh  v.  Burmah  Mahtcr^^  which  was  much 
relied  on. 

The  Court  there  held  that  the  right  of  private  defence  existed.  The  Pach- 
gachia people  were  in  "  the  enjoyment  of  the  use  of  water  which  they  were 
then  having  at  the  very  time."  The  Amba  people  came  to  stop  the  water 
by  force,  if  necessary.  Phear,  J.,  says :  *'  They"  (meaning  the  Pachgachia 
people)  "  were  not  bound  under  all  circumstances  to  stand  quietly  by  while 
their  opponents  wrongfully  and  by  force  committed  serious  mischief."  We 
think  we  niust  take  this  as  a  finding  upon  the  character  of  the  aft  committed 
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by  the  Amba  people ;  and,  that  being  the  finding,  the  right  of  private  defence 
arose,  there  not  being  time  to  have  recourse  to  the  authorities.  The  act  of  the 
Amba  people  was  held  to  be  an  attempt  to  cause  such  a  change  in  the  property 
(the  actual  taking  of  the  water  then  flowing  being  treated  as  property^  as  to  affect 
it  injuriously,  and  so  to  be  an  attempt  to  commit  mischief. 

Further,  it  appears  on  reference  to  the  papers  in  the  case  that  the  Pach- 
gachia  people  had  gone  to  keep  their  channel  clear,  and  had  remained  on  the 
spot  during  the  night  previous  to  the  disturbance  :  they  were  actually  in  pos- 
session of  the  flow  of  water  so  far  as  that  was  possible  ;  and  the  Amba  people 
then  came  to  stop  it,  and  on  the  finding  of  the  lower  Court  were  the  aggressors. 
Some  of  the  language  used  in  the  case,  no  doubt,  affords  ground  for  the  argu- 
ment properly  pressed  upon  us,  that  it  decides  in  general  terms  that  the  main- 
tenance of  the  actual  subsisting  enjoyment  of  a  right  is  not  the  enforcement  of 
a  right  within  the  meaning  of  s.  141.  If  the  case  could  only  be  read  as  support- 
ing that  proposition,  we  should  think  it  our  duty  to  refer  it  to  a  Full  Bench. 
We  think,  however,  that  it  does  not  go  so  far  as  to  decide  that. 

We  understand  the  case  of  Birjoo  Sing  v.  Khuh  Loll}  also  relied  on  to 
include  a  finding  to  a  similar  eflteft.  Couch,  C.J.,  says :  **  He  (the  petitioner) 
went  there  to  do  what  persons  had  a  right  to  do,  viz.^  endeavour  to  prevent  mis- 
chief being  done  to  property  which  belonged  to  them ;  and  I  think  thai  he  can- 
not, under  the  circumstances  that  have  been  stated,  be  considered  to  have  been 
a  member  of  an  unlawful  assembly  so  as  to  be  answerable  for  any  acts  of  violence 
which  were  committed  by  the  assembly  or  any  member  of  it  in  prosecution  of 
the  common,  obj  eft." 

In  this  case,  therefore,  alsO/  the  defence  of  what  was  held  to  be  property, 
against  what  was  held  to  be  mischief,  constituted  the  justification  accepted  by 
the  Courts. 

In  the  present  case,  if  the  right  claimed  by  the  Thakurs  does  exist,  their 
people  were  lawfully  engaged  upon  the  bund^  and  the  dundvfSLS  lawfully  there. 
The  petitioners  were  members  of  an  assembly,  the  common  object  of  which 
was,  by  show  of  criminal  force,  and  by  criminal  force,  if  necessary,  to  enforce 
the  right  to  keep  the  river  channel  clear,  by  preventing  the  construction  of  the 
bund,  and  by  demolishing  it  so  far  as  it  was  constructed  :  though  the  demolition 
was  not  carried  out  after  the  effects  of  the  violence  used  became  apparent — a  not 
imusual  circumstance  in  this  country.  We  think  the  case  comes  under  s.  141, 
para.  4. 

We  see  no  reason  for  holding  that  any  omission  in  the  charge  occasioned 
a  failure  of  justice  in  the  course  of  the  three  months'  trial  which  took  place. 

As  to  the  alidi  set  up  on  behalf  of  prisoners  2  and  3,  we  see  no  reason  to 
doubt  that  the  Distrid  Judge  fully  considered  the  evidence  bearing  upon  that 
question ;  and,  so  far  as  we  may  allow  ourselves  to  express  an  opinion  on  the 
question  of  faft  before  him,  we  should  say  that  we  entirely  agree  with  him. 
The  letters  are  not  satisfactory,  and  even  if  these  accused  were  present  at  the 
well  where  the  bodies  are  said  to  have  been  searched  for  on  the  day  in  question, 
that  would  not  be  inconsistent  with  their  having  been,  as  they  are  sworn  to  have 
been,  at  the  riot  afterwards. 

We  must  discharge  the  rule  to  set  aside  the  conviction. 

But  we  think  we  are  at  liberty  to  diminish  the,  severity  of  the  sentence 
imposed.     There  was  a  serious  question  of  right  raised  between  the  parties. 

»  19  W.  R.  Cr.  66. 
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The  Thakurs'  people  stayed  quiet  after  the  refusal  of  permission  in  October- 
November  until  just  before  the  rains  were  nigh ;  they  were  the  persons  to  come  • 
on  the  ground  with  good  reason  to  know  they  might  be  opposed.  This  does 
not  furnish  a  justification  for  the  accused  ;  but  it  does,  we  think,  entitle  us  to 
refrain  from  treating  the  case  as  one  fit  for  the  exemplary  sentence  imposed. 
We  quite  feel  the  importance  of  the  District  Judge's  observations.  But.  under 
the  circumstance,  we  think  a  sentence  of  six  months'  imprisonment  will  meet 
the  ends  of  justice.  We  are  happy  that  a  line  of  argument  in  reply,  which  we 
feared  might  have  rendered  it  impossible  for  us  to  reduce  the  sentence,  was 
not  pursued. 

Subjeft  to  this  reduction,  we  let  the  sentence  stand  as  it  is. 

H.  T.  H.  Rule  discharged. 
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ORIGINAL  CRIMINAL. 

Before  Sir  W.  Comer  P ether  am,  Kt.,  Chief  Justice  y  Mr.  Justice  Wilson,  and 

Mr.  Justice  Norris. 

QUEEN-EMPRESS  v.  BARTON.i 

Merchant  Shipping  Act,  18^4  (ij  and  18  Vic,  c.  104),  s.  26J — Trial  of  British 
Seamen  for  Offences  committed  on  British  Ship  on  the  High  Seas — Procedure 
at  such  trial — Murder — Admiralty  Courts — British  Seamen  on  British  Ship 
— Letters  Patent,  High  Court,  i86$,  cl.26 — Case  certifed by  Advocate- General, 

A  British  seaman,  who  stood  charged  with  the  murder  of  a  fellow-sailor  on  board  a 
British  ship  on  the  high  seas,  was  tried  by  a  Judge  of  the  High  Court,  under  the  Code  of 
Criminal  Procedure;  the  chief  evidence  against  the  prisoner  being  that  given  in  the  de- 
positions of  the  captain  and  second  officer  of  the  ship,  taken  on  commission ;  this  evidence 
was  admitted  in  evidence,  and  the  prisoner  was  convicted  and  sentenced. 

It  was  objected  that,  under  s.  267  of  the  Merchant  Shipping  Act  of  1854,  the  prisoner 
ought  to  have  been  tried  in  every  respect  as  though  the  trial  had  been  held  at  the  Central 
Criminal  Court  in  London,  and  that  the  law  of  evidence  to  be  applied  was  that  prevailing 
in  England.  Held,  on  a  case  certified  by  the  Advocate-General  under  cl.  26  of  the  Letters 
Patent,  that  the  prisoner  had  been  properly  tried  according  to  the  ordinary  practice  of  the 
High  Court,  and  that  the  evidence  was  admissible  against  him. 

Case  certified  by  the  Advocate-General  (Sir  Charles  Paul)  under  cl.  26  of 
the  Letters  Patent  of  1865. 

*'  William  Barton  was  indicted  before  Mr.  Justice  Norris  at  the  6th  Cri- 
minal Session  of  1888  for  the  murder  of  one  William  Malone  on  board  the 
Btitish  ship  Desdemona  on  the  high  seas  on  the  2nd  July  1888. 

"  The  indictment,  as  originally  framed,  was  to  the  following  effect : — 

"'That  the  said  William  Barton,  on  or  about  the  2nd  July  1888,  upon  the 
high  seas,  and  within  the  Admiralty  jurisdiction  of  this  Court,  on  board  the 
British  ship  Desdemona,  feloniously,  wilfully,  and  of  malice  aforethought,  did 
kill  and  murder  one  William  Malone,  a  seaman  of  the  said  ship,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  Her  Crown  and  Dignity.' 

**  An  objection  was  tak^n  at  the  trial  that  the  indictment  Ought  to  be  amend- 
ed by  inserting  the  words  '  being  then  a  British  seaman  on  board  a  British 
ship,  to  wit,  the  Desdemona^  after  the  words  *  William  Barton '  in  the  said  indict- 
ment. The  amendment  was  acceded  to  by  the  Crown,  and  the  indictment 
altered  accordingly. 

*  Original  Criminal  Case,  No.  2  of  the  6th  Crimioal  Sesaion  oC  188S.    ' 
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"  The  Counsel  for  the  prosecution,  having  opened  the  case,  proposed  to 
•  put  in  evidence — 

(i.)  "  The  return  of  a  commission  directed  to  the  Chief  Presidency  Magis- 
trate for  the  examination-  of  the  captain,  chief,  and  second  officers  of  the  said 
ship  who  were  not  present  in  this  country. 

(2.)  "  The  deposition  taken  at  the  Police  Court  of  one  Benjamin  Moram, 
sail-maker  on  board  the  said  ship,  who  had  been  permitted  by  the  Crown  to 
leave  with  the  said  vessel. 

"  Such  commission  had  been  directed  by  Mr.  Justice  Trevelyan  to  issue 
under  s.  503  of  the  Code  of  Criminal  Procedure. 

"  It  was  objected  by  the  Counsel  for  the  prisoner  that,  under  s.  267  of  the 
Merchant  Shipping  Act  of  1854,  he  ought  to  be  tried  in  every  respect  as  if  he 
was  being  tried  at  the  Central  Criminal  Court  in  London,  and  more  especially 
that  the  law  of  evidence  to  be  applied  to  this  case  was  that  prevailing  in  Eng- 
land. Under  the  law  prevailing  in  England,  both  these  pieces  of  evidence  would 
have  been  inadmissible  against  the  prisoner. 

"  The  267th  section  of  the  Merchant  Shipping  Act  of  1854  is  as  follows : 
'  All  ofFences  against  property  or  person  committed  in  or  at  any  place,  either 
ashore  or  afloat,  out  of  Her  Majesty's  dominions,  by  any  master,  seaman,  or 
apprentice,  who,  at  the  time  when  the  offence  is  committed,  is,  or,  within  three 
months  previously,  has  been,  employed  in  any  British  ship,  shall  be  deemed  to 
be  offences  of  the  same  nature  respectively,  and  be  liable  to  the  same  punish- 
ments respectively,  and  be  inquired  of,  heard,  tried,  determined,  and  adjudged, 
in  the  same  manner,  and  by  the  same  Courts,  and  in  the  same  places,  as  if  such 
offences  had  been  committed  within  the  jurisdiction  of  the  Admiralty  of  Eng- 
land, and  the  cost  and  expenses  of  the  prosecution  of  any  such  offence  may  be 
directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecutions  for  offen- 
ces committed  within  the  jurisdiction  of  the  Admiralty  of  England/ 

**  The  learned  Judge  admitted  the  evidence  subject  to  further  discussion, 
and  such  evidence  was  read  on  behalf  of  the  prosecution  accordingly. 

"  The  prisoner  was  found  guilty  of  manslaughter  by  the  jury,  and  wa.<5  sen- 
tenced by  the  Court  to  penal  servitude  for  life;  the, learned  Judge  refused  to 
reserve  the  point,  but  referred  Counsel  for  the  prisoner  to  myself  under  the 
26th  clause  of  the  Letters  Patent. 

"  The  Counsel  for  the  prisoner  has  appeared  before  me,  and  represented 
the  above  facts,  and  upon  them  I  am  of  opinion  that  the  question,  whether  the 
prisoner  should  have  been  tried  under  the  provisions  of  s.  267  of  the  Merchant 
Shipping  Act  of  1854  (17  and  18  Vic,  c.  104)  according  to  the  English  law, 
and  whether  the  evidence  so  given  was  admissible  against  him,  is  a  doubtful 
one,  and  one  that  should  be  further  considered  by  the  High  Court,  and  I  do 
certify. 

(Sd.)        G.  C.  PAUL, 

Advocate-  General. 

At  the  hearing 

Mr.  Graham  appeared  for  the  prisoner. 

The  Standing  Counsel  (Mr.  Phillips)  for  the  Crown. 

Mr.  Graham, — Under  s.  267  of  the  Merchant  Shipping  Act,  1854,  the  pri- 
soner should  have  been  tried  as  he  would  have  been  tried  had  the  trial  been 
held  at  the  Central  Criminal  Court  in  London.    That  section  has  never  been 
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ainended  in  any  way,  and  is  still  in  force.    There  has  never  been  a  case  of 
a  seaman  having  been  tried  by  a  High  Court  in  India  for  an  offence  committed  ' 
on  the  high  seas,  and  I  submit  he  should  have  been  tried  as  though  the  trial 
"were  being  held  at  the  Old  Bailey. 

[NoRRis,  J. — No  objection  was  taken  to  any  part  of  the  proceedings  save 
the  reading  of  the  commission  and  the  deposition  put  in  by  the  Crown.J 

[Wilson,  J. — Jurisdiction  is  not  affected  by  procedure.] 

Then  I  say  that  there  was  jurisdiction,  but  the  prisoner  was  not  tried  ac- 
cording to  s.  267  of  the  Merchant  Shipping  Act.  The  words  "  heard  and  de- 
termined" mean  "  heard  and  determined  according  to  the  common  law  of  Eng- 
land."    Bacons  Abridgment,  Tit,  Statute. 

In  Queen  v.  Thompson^  the  majority  of  the  Court  held  that,  in  prosecuting 
a  British  subject  for  an  offence  committed  on  board  a  British  ship  upon  the 
high  seas,  the  procedure  must  be  that  of  the  local  Court  trying  the  case ;  but 
Phear,  J.,  stated  that  s.  267  of  the  Merchant  Shipping  Act,  1854,  did  not 
apply  to  the  case,  but  agreed  that  s.  21  of  18  and  19  Vic,  c.  91,  did  apply, 
and  that  under  that  Act  the  procedure  referred  to  therein  meant  the  procedure 
of  the  ordinary  original  criminal  jurisdiction  of  the  Court.  But  it  seems  that 
s.  21  does  not  apply  to  **  master,  seaman,  or  apprentices,''  as  that  section  uses 
the  words  **  any  person  "  instead.  In  the  case  of  Queen  v.  Thompson^  he  was 
not  described  as  a  master,  seaman,  or  apprentice.  The  case  of  Reg.  v.  Elm- 
ston^  follows  Phear,  J.'s  decision,  and  lays  down  that  s.  267  applies  only  to 
seamen  of  British  ships. 

[NoRKis,  J. — Neither  of  these  sections  says  that  when  a  British  seaman 
is  in  Calcutta,  and  when  the  Legislature  say  that  he  shall  be  tried  by  nine  jury- 
men, that  the  Court  shall  break  the  law  and  try  him  by  twelve  jurymen  as  in 
England.] 

Where  there  are  general  and  particular  statutes,  the  general  statute  cannot 
derogate  from  the  particular. — Hawkins  v.  Gathercole?  Garnett  v.  Bradley.^ 
S.  267  has  been  on  the  Statute  book  since  1844,  being  substantially  s.  58  of  7 
and  8  Vic,  c  1 1 2,  the  preamble  of  which  states  its  object,  viz.,  to  afford  merchant 
seamen  all  due  encouragement  and  protection.  This  is  an  Act  passed  for  the 
benefit  of  a  particular  class. 

[Petheram,  C.J. — The  only  question  is  how  to  construe  the  words  **  in 
the  same  manner"  in  s.  267.  Do  they  not  mean  in  the  same  manner  as  if  the 
offence  had  been  committed  within  the  jurisdiction  of  the  Court  of  Admiralty 
in  England  .?]     S.  267  controls  the  act  of  this  Court. 

[Wilson,  J. — Does  not  12  and  13  Vic,  c.  96,  affect  the  section?]  That 
is  a  general  statute,  and  meets  the  case  of  persons  who  are  not  provided  for  by 
any  other  statute.  In  Queen  v.  Anderson^  the  whole  argument  was  an  endea- 
vour to  show  that  s.  267  did  not  apply  to  an  American  seaman  on  a  British 
ship,  and  the  offence  was  committed  70  miles  up  the  Garonne.  S.  21  of  18 
and  19  Vic,  c  91,  s.  11  of  30  and  31  Vic.  c  124,  must  be  read  together,  they 
were  all  discussed  in  Reg,  v.  Elmstone?  and  Westropp,  J.,  held  that  the  effect 
of  the  Act  of  1855  was  to  provide  for  British  subjects  other  than  seamen  com- 
mitting crimes  on  British  ships,  and  that  the  Act  of  1867  was  to  provide  for 
British  subjects  committing  offences  on  board  foreign  ships  to  which  they  did 
not  belong. 
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1889. 


Queen- 
Empress 

V. 

Barton, 
16  Cal.  2')8. 


The  Standing  Counsel  (Mr.  Phillips)  for  the  Crown  was  not  called  upon. 

The  followin<y  opinions  were  delivered  by  the  Court  (Petherah,  CJ^ 
Wilson,  J.,  and  Norris,  J.) : — 

Petheram,  CJ. — The  facts  are  stated  in- the  case  certified  by  the  Advo- 
cate-General, and  it  is  not  necessary  to  re-state  them  here. 

It  was  argued  before  us  that,  under  the  provisions  of  the  Merchant  Ship- 
ping Act,  1854,  s.  267,  the  prisoner  should  have  been  tried  in  every  respect  as 
if  he  had  been  tried  at  the  Central  Criminal  Court  in  London,  and  the  cases  ot 
Queen  v.  Thompson^  and  Reg.  v.  Elmslone^  wsre  cited  and  relied  on  on  behalf 
of  the  prisoner.  As  to  those  cases,  I  think  it  enough  to  say  that  the  words  relied 
on  were  obiter  dicta  only,  and  that  in  the  result  the  Court  held  in  each  case  ihit 
the  prisoners  were  properly  tried  according  to  the  procedure  of  the  Court  before 
which  the  trial  took  place,  so  that  both  cases  are  authorities  against  the  view 
which  was  pressed  upon  us. 

The  question,  however,  depends  upon  the  true  construction  of  the  statn- 
tory  law.  The  Merchant  Shipping  Act,  1854,  by  no  means  contains  the  whole 
of  the  legislation  on  the  subject,  and  when  the  whole  of  the  enactments  are 
considered,  I  think  the  matter  is  free  from  doubt. 

The  first  statute  in  point  of  time  which  it  is  necessary  to  notice  is  12  and 
13  Vic,  c.  96,  s.  I.  That  Act  provides  that,  if  any  person  is  charged  in  any 
colony  with  an  offence  committed  on  the  seas,  he  shall  be  dealt  with  there,  as 
if  the  offence  had  been  committed  within  the  limits  of  the  local  jurisdiction  of 
the  Courts  of  Criminal  Justice  of  such  colony. 

Next  in  order  of  time  comes  the  Merchant  Shipping  Act,  1854,  17  and  x8 
Vic,  c.  104,  s.  267.  That  section,  so  far  as  it  is  material  to  the  present  ques- 
tion, provides  that  all  offences  committed  afloat  against  a  person,  by  any  sea- 
man employed  in  any  British  ship,  shall  be  inquired  of,  heard,  and  tried  in  the 
same  manner  as  if  such  offences  had  been  committed  within  the  jurisdiction  of 
the  Admiralty  of  England. 

The  next  statute  on  the  subject  is  the  Merchant  Shipping  Amendment  Act, 
1855,  18  and  19  Vic,  c  91.  S.  2 1  provides  that,  if  any  British  subject  charged 
with  having  committed  any  crime  or  offence  on  board  any  British  ship  on 
the  high  seas  is  found  within  the  jurisdiction  of  any  Court  of  Justice  within 
Her  ^Iajesty's  dominions,  which  would  have  had  jurisdiction  to  try  the  case  if 
the  offence  had  been  committed  within  its  jurisdiction,  shall  have  jurisdiction 
to  try  the  case  as  if  the  offence  had  been  committed  within  its  jurisdiction. 

The  next  enactment  is  23  and  24  Vic,  c.  88.  It  extends  the  provisions 
of  12  and  13  Vic,  c  96,  to  India. 

The  last  enactment  on  the  subject  is  contained  in  the  Merchant  Shipping 
Act,  1867,  30  and  31  Vic,  c  124.  S.  xi  of  this  Act  provides  that,  if  anr 
British  subject  commits  any  offence  on  board  any  British  ship  or  on  board  any 
foreign  ship  to  which  he  does  not  belong,  any  Court  of  Justice  in  Her  Majesty's 
dominions,  which  would  have  had  cognizance  of  such  offence,  if  committed 
on  board  a  British  ship  within  the  limits  of  its  ordinary  jurisdiction,  shall  hate 
jurisdiction  to  hear  and  determine  the  case. 

If  the  whole  of  these  enactments  apply  to  the  case  of  an  offence  commit- 
ted by  a  British  seaman  on  board  a  British  ship  on  the  high  seas,  it  is  delr 
that  the  case  must  be  tried  by  the  Court  before  which  the  trial  takes  place 
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according  to  its  own  procedure,  as  both  the  12  and   13  Vic,   c.  96,  and  the 
Merchant  Shipping  Amendment  Act,  1855,  expressly  provide  that  the  Court  to 
which  the  jurisdiction  to  try  the  case  is  given  shall  have  the  same  jurisdiction  as 
if  the  offence  had  been  committed  within  the  limits  of  its  local  jurisdiction. 
And  it  has  not  been  argued  before  us  that  this  would  not  be  the  case,  but  it 
has  been  contended  that,  as  s.  267  of  the  Act  of  1854  is  for  the  benefit  of,  or 
at  least  has  reference  to,  a  particular  class,  the  general  legislation  contained  in 
the  other  statutes  cannot  operate  to  control  the  effect  of  that  section.     I  cannot 
accede  to  this  argument,  because  I  think  that  the  section  is  only  a  part  of  the 
legislation  intended  to  give  various  Courts  in  Her  Majesty's  dominions  jurisdic- 
tion to  try  offences  committed  on  the  high  seas,  and  is  not  for  the  benefit  of 
any  particular  class.     I  think,  however,  that,  even  if  s.  267  is  read  alone,  it  does 
not  bear  the  construction  sought  to  be  placed  upon  it  by  Mr.  Graham,     If  the 
section  is  read  without  any  portion  of  it,  except  those  which  relate  to  the  expres- 
sion "  in  the  same  manner^'  it  will  read  that  offences  committed  by  seamen  em- 
ployed in  a  British  ship  afloat,  out  of  Her  Majesty's  dominions,  shall  be  tried  in 
the  same  manner  as  if  the  offence  had  been  committed  within  the  jurisdiction  of 
the  Admiralty  of  England.     This,  in  my  opinion,  must  mean,  shall  be  tried  by 
the  same  Court  which  would  have  tried  the  case  if  the  offence  had  been  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England,  but  does  not  in  any 
way  affect  the  practice  of  the  Court  to  which  the  jurisdiction  is  given.     For  these 
reasons  I  think  that  the  prisoner  was  properly  tried  according  to  the  ordinary 
practice  of  this  Court,  and  that  the  evidence  was  properly  admitted. 

Wilson,  J. — I  am  of  the  same  opinion,  and  I  think  that,  when  the  statutes 
are  looked  at  in  their  natural  connection,  there  cannot  be  any  doubt  about  the 
matter. 

The  question  before  us  is,  whether  the  prisoner  ought  to  have  been  tried, 
not  according  to  the  course  of  procedure  followed  by  our  own  Court,  but  by  such 
a  course  of  procedure  as  would  have  been  followed  by  the  Courts  which  ordi- 
narily exercise  criminal  jurisdiction  in  England  in  cases  within  the  jurisdiction 
of  the  Admiralty. 

There  are  two  Acts  which  deal  with  the  general  question  as  to  how  criminal 
offences,  committed  within  the  jurisdiction  of  the  Admiralty,  are  to  be  tried  here 
and  elsewhere.  The  first  is  12  and  13  Vic.,  c.  96,  which,  in  its  first  section, 
provides  in  substance  that  criminal  offences  committed  within  the  jurisdiction 
of  the  Admiralty  are  to  be  tried  in  any  Colonial  Court,  in  the  same  manner  as 
if  the  offence  had  been  committed  within  the  ordinary  jurisdiction  of  such  Court. 
Then  there  is  Act  23  and  24  Vic,  c.  88,  which  extends  this  provision  to  India, 
declaring  that  India  is  to  be  regarded  as  a  colony  within  the  meaning  of  the 
earlier  Act. 

These  Acts  have  been  construed  both  by  this  Court  in  Queen  v.  Thompson^ 
and  by  the  Bombay  High  Court  in  Keg,  v.  Elmstone?  and  it  seems  to  me  that 
the  effect  of  these  cases,  so  far  as  procedure  is  concerned,  is  to  say  that  offences 
committed  within  the  jurisdiction  of  the  Admiralty  are  to  be  tried  by  the  Indian 
Courts  according  to  the  course  of  their  own  procedure. 

Having  thus  ascertained  the  general  rule  for  the  trial  of  offences  committed 
within  the  jurisdiction  of  the  Admiralty,  we  come  next  to  the  particular  provi- 
sions in  the  several  Merchant  Shipping  Acts  which  deal  with  cases  which  either 
do  not  or  may  not  fall  within  the  ancient  jurisdiction  of  the  Admiralty. 
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Barton, 
i6  Cal.  238. 


1889. 
Feb,  13- 

16  Cal.  281. 


The  first  of  these  is  the  section  of  the  Merchant  Shipping  Act,  1854,  17 
and  18  Vic,  c  104,  upon  which  reliance  has  been  placed,  namely,  s.  267. 
This  section  deals  with  cases  which  might  or  might  not  fall  within  the  Admi- 
ralty jurisdiction.  It  deals  with  offences  committed  by  British  seamen  either 
ashore  or  afloat  out  of  Her  Majesty's  dominions.  The  next  Act  is  the  Merchant 
Shipping  Act,  1855,  18  and  19  Vic,  c  91,  s.  21,  which  goes  a  step  further,  and 
deals  with  offences  committed  by  any  British  subject  on  board  a  British  ship 
on  the  high  seas  or  in  a  foreign  port,  or  by  a  foreigner  on  board  a  British  ship 
on  the  high  seas.  And  s.  11  of  the  Merchant  Shipping  Act,  1867,  30  and  31 
Vic,  c  124,  goes  on  to  create  a  further  extension,  because  it  includes  cases, 
not  only  of  offences  committed  on  board  British  ships,  but  offences  committed 
by  British  subjects  on  board  foreign  ships  to  which  they  do  not  belong.  It 
seems  to  me  that  the  real  intention  of  these  sections  is  not  to  interfere  with  the 
course  of  procedure  laid  down  in  the  General  Act,  23  and  24  Vic,  c.  88,  but 
to  secure  that,  in  cases  analogous  to  those  of  offences  committed  within  the  juris- 
diction of  the  Admiralty,  though  not  strictly  within  it,  the  same  rules  of  pro- 
cedure shall  apply. 

NoRRis,  J. — I  am  of  the  same  opinion,  and  substantially  for  the  reascuis 
given  by  my  brother  Wilson. 

T.  A.  P. 


CRIMINAL  REFERENCE. 

Before  Mr,  Justice  Mitter  and  Mr,  Justice  Trevelyan, 

JAGAT  KISHORE  ACHARTYA  CHOWDHURI  (ist  Party)  v.  KHAJAH 
'    ASHANULLAH  KHAN  BAHADUR  (2nd  Party).i 

Criminal  Procedure  Code  (ActX,  0/1882)^  s,  145 — Possession,  Inquiry  into — Tims 
at  which  Magistrate  has  to  determine  who  was  in  possession — Undisturbed 
possession  immediately  before  dispute. 

In  an  enquiry  under  s.  145  of  the  Criminal  Procedure  Code,  where  the  property  in 
dispute  was  forest-land,  the  right  to  possession  of  which  was  exercised  by  cutting  and  re- 
moving timber  from  time  to  time,  the  Magistrate  found  that  the  men  of  the  first  party  had 
been  driven  away  by  those  of  the  second,  and  had  been  unable  to  enter  the  forest  and  re> 
move  the  timber  alleged  to  have  been  cut  by  them ;  that  this  happened  before  the  time  of 
the  initial  proceedings,  and  continued  to  the  date  of  the  hearing;  and  that  the  men  of  the 
second  party  had  been  able  to  bring  out  of  the  forest  the  timber  which  had  been  cut.  Upon 
these  findings  he  came  to  the  conclusion  that  the  possession  of  the  second  party  had  been 
established,  and  made  an  order  under  the  section  in  their  favour. 

Held  that,  having  regard  to  the  nature  of  the  property  in  dispute,  these  i^cts  could 
Oot  constitute  legal  possession  of  the  second  party  at  the  time  the  proceedings  were  in- 
stituted. 

Heldy  further,  that  in  like  cases,  having  regard  to  the  nature  of  the  property  in  dispute, 
and  the  mode  in  which  possession  may  be  exercised  over  it,  in  order  to  nnd  which  party 
was  in  possession  when  the  proceedings  were  instituted,  it  is  necessary  to  inquire  whi^ 
party  was  in  undisturbed  possession  of  the  land  in  dispute  by  felling  timber  and  removing 
the  same  without  objection  on  the  occasion  immediately  preceding  the  one  on  which  the 
dispute  arose ;  and  whichever  party  be  found  to  have  been  in  possession  on  that  occasion 
should  be  presumed  to  have  possession  at  the  time  when  the  proceedings  were  commenced. 

This  was  a  reference  made  by  the  Sessions  Judge  of  Mymensingh  for  the 
•purpose  of  having  an  order  made  by  the  Joint-Magistrate  of  that  District,  under 

>  Criminal  Reference,  No.  17  of  1889,  made  by  H.  P.  Peterson,  Esq.,  Sessions  Ja<%e 
of  Mymensingh,  dated  the  x  i th  of  January  1889,  against  the  order  passed  by  C.  W.  E. Piitar,    • 
Esq.,  Officiating  Joint- Magistrate  of  Mymensingh,  dated  the  24th  of  September  1888. 
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s.  145  of  the  Criminal  Procedure  Code,  set  aside,  the  Sessions  Judge  being  of        1889. 

opinion  that  the  order  was  not  justified  upon  the  findings  of  fact  by  the  Magis- 

trate.    The  circumstances  which  gave  rise  to  the  proceedings  being  taken  under       Jagat 
ihat  section  and  the  order  being  passed  were  as  follows : —  Kishore 

_  ACHABIYA 

The  subject-matter  of  the  dispute  was  a  tract  of  forest-land  claimed  by  the  ryowDii 
first  party  as  a  part  of  Rangaraatia-gur,  and  by  the  second  party  as  a  part  of  "" 

^^*^"^"'*  Khajah 

In  the  month  of  March  1888,  a  number  of  trees  had  been  cut  in  the  forest  ashanullah 
by  labourers,  having  authority  to  do  so  from  one  or  other  of  the  parties,  and  a       khah 
dispute  arose  between  the  parties  with  reference  to  the  right  to  remove  the  tim-    bahadur. 
ber,  and  a  police-enquiry  was  held.     On  the  3rd  April,  the  head-constable  sub- 
mitted  a  report,  stating  that  the  dispute  was  regarding  a  plot  of  land  extending 
over  two-and-a-half  miles,  and  that  there  was  a  likelihood  of  a  breach  of  the 
peace,  as  both  parties  were  endeavouring  to  remove  the  timber. 

On  that,  proceedings  were  taken  under  s.  107  of  the  Criminal  Procedure 
Code,  which  resulted  in  an  order  being  passed  on  the  7th  June,  binding  down 
Tarini  Prosad  Chuckerbutty,  who  was  a  lessee  of  the  second  party,  to  keep  the 
peace. 

That  enquiry  and  the  police-report  formed  the  basis  of  these  proceedings, 
which  were  instituted  on  the  9th  June.  Both  parties  appeared,  and  numerous 
witnesses  were  examined  on  behalf  of  both  sides. 

On  the  24th  September  1888,  the  Joint-Magistrate  passed  the  order  com- 
plained of.    The  material  portion  of  his  judgment  was  as  follows : — 

"  The  subject-matter  of  dispute  between  the  two  parties  to  these  proceed- 
ings is  a  tract  of  forest-land  claimed  by  the  first  party  as  the  Rangamatia-gur, 
and  by  the  second  party  as  part  of  the  Atia-gur.     The  Eastern  and  Western 

boundaries  are  in  dispute In  March  last,  a  number  of  trees 

were  cut  in  this  forest  by  labourers  having  authority  from  one  or  other  of  the 
parties.  A  dispute  arose  in  consequence  of  these  acts,  and  a  police-enquiry 
was  held.  A  report  was  submitted  by  the  head-constable  on  the  3rd  April. 
On  that,  proceedings  under  s.  107,  Civil  Procedure  Code,  were  taken,  and  de- 
cided on  the  7lh  June.  That  enquiry  and  the  report  of  the  police-officer  formed 
the  basis  of  these  proceedings,  which  were  initiated  on  the  9th  June.  It  is  ne- 
cessary to  decide  which  party  was  in  possession  on  that  date.  Possession  of 
property  of  this  nature  is  exercised  whether  by  the  landlord  or  by  his  lessee  by 
allowing  the  public  to  cut  the  timber,  who  are  assessed  proportionately  to  the 
amount  of  timber  which  they  cut.  As  a  rule,  no  written  authority  is  given  to  in- 
dividuals to  cut  timber,  in  which  case  the  arrangements  described  are  made  by  the 
person  who  acquires  such  a  right.  In  this  case,  however,  it  is  asserted  that 
licenses  were  given  on  the  last  and  previous  occasions  of  cutting  timber.  Each 
party  has  given  evidence  of  possession  having  been  exercised  on  previous  occa- 
sions, and  evidence  of  title  has  been  given  as  corroboration  and  explanatory  of 
the  evidence  of  possession.  In  deciding  the  fact  of  actual  possession,  I  dismiss 
from  my  mind  all  considerations  of  the  legal  title  of  either  party.  In  Ambler 
V.  Pushong^  it  has  been  laid  down  that  the  Magistrate  has  to  find  which  of  the 
parties  is  in  possession  of  the  subject-matter  of  the  dispute  at  the  time  when 
he  is  enquiring  into  the  matter,  which,  in  the  contemplation  of  the  law,  is  iden- 
tical with  the  time  of  the  institution  of  the  proceedings,  and  not  at  any  time 
previous  thereto,  and  he  has  no  concern  as  to  how  the  party  then  in  actual  pos- 
session obtained  possession,  but  has  only  to  pass  an  order  retailing  him  in  pos- 

»  1.  L.  R.,  II  Cal.  365. 
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t8S$.       session.      It  apj)ears  from  the  evidence  of  the  witnesses  produced  by  the  first 
party  that  they  were  driven  away  by  the  men  of  the  second  party,  and  have 
3a€at       i^^j^  nnable  to  enter  the  forest  and  remove  the  timber  which  they  alleged  to 
KrenoM     jj^yg  ijggj^  ^yj  \yy  t^cm.     This  happened  before  the  time  of  the  initial  proceed- 
AcaaHjya    lugs,  and  that  state  of  things  still  continues.     Further,  it  appears  that  the  men 
CffOWtMtutii  of  the  second  party  have  been  able  to  bring  out  the  timber  which  was  cut,  with 
^  the  exception  of  a  few  trees,  which  were  cut,  as  is  alleged,  by  a  man  who  has 

ICiiAjAii      since  died.     Neither  party  can  bring  that  timber  away  now,  as  the  cut  timber 
AsUAffDLLAH  in  the  forest  is  under  attachment ;  but  it  does  not  appear  that  the  first  party 
KhmM       brought  away  a  single  tree.      It  is,  therefore,  perfectly  clear  that  the  second 
%iinKb^%t    party  has  retained  the  possession  which  it  had  at  the  commencement  of  these 
-t60iL^^.   proceedings.     This  being  so,  it  is  unnecessary  to  go  into  any  of  the  circum- 
stances previous  to  the  institution  of  this  case,  and  it  also  becomes  unnecessary 
to  deal  with  the  objection  raised  by  the  second  party  as  prejudicial  to  them/' 

The  Joint-Magistrate  then  went  into  the  question  as  to  whether  the  lessees 
should  have  been  made  parties  to  the  proceeding,  and,  deciding  that  qaestion 
in  the  negative,  declared  the  second  party  to  be  entitled  to  retain  possession 
until  evicted  therefrom  in  due  course  of  law.  The  first  party  thereupon 
petitioned  the  Sessions  Judge,  who  referred  the  case  to  the  High  Court.  In  his 
order  of  reference,  the  Judge  stated  his  reasons  for  disagreeing  with  the  Magis- 
trate's order  as  follows : — 

"  In  submitting  the  case  for  the  inspection  of  the  Court,  I  beg  to  report 
that,  in  my  opinion,  the  order  was  not  justified  on  the  limited  finding  of  the 
lower  Court.  The  finding  on  the  question  of  possession  refers  to  a  period 
commencing  with  the  entry  by  the  men  of  the  second  party  and  forcible  ex- 
clusion of  the  first  party  from  the  disputed  forest.  There  is  no  finding  regard- 
ing any  earlier  period,  and  as  the  Officiating  Joint-Magistrate,  on  the  com- 
mencementof  the  quarrel,  bound  down,  under  s.  107,  Criminal  Procedure  Code, 
a  lessee  of  the  second  party,  yet  on  the  authority  of  Ambler  v.  Pushong^  he  has 
restricted  his  enquiry  on  the  point  of  possession  to  the  interval  between  the  re- 
ceipt of  the  police-report  regarding  a  probable,  breach  of  the  peace,  and  the 
proceeding  drawn  up  in  June  under  s.  145,  Criminal  Procedure  Code,  on  dis- 
posal of  the  inquiry  under  s.  107,  Criminal.  Procedure  Code.  It  will  be  fur- 
ther noticed  that  there  is  no  decision  regarding  the  persons  who  cut  the  wood ; 
and,  this  being  the  initial  proceeding  in  the  dispute,  the  enquiry  appears  to  me 
defective,  and  judgment  thereon  incomplete. 

An  additional  enquiry,  under  the  circumstances  disclosed  of  one  party 
cutting  the  timber,  and  the  second  removing  it,  as  to  possession  before  the  actual 
cutting  of  the  trees  and  opposition  against  entry  or  re-entry  as  the  case  may 
be,  and  order  thereon,  would  appear  to  me  more  conformable  to  the  law  on 
this  section  of  the  Criminal  Procedure  Code  as  set  forth  in  rulings  subsequent 
to  that  relied  on  by  the  Joint-Magistrate." 

The  case  now  came  on  for  hearing  before  the  High  Court. 

Mr.  Woodroffe,  Mr.  Gasper,  Baboo  Grish  Chunder  Chowdhryy  and  Baboo 
Pramatha  Nath  Sen  for  the  first  party. 

Mr.  Gar/h  and  Baboo  Basania  Kumar  Ghose  for  the  second  party. 

The  judgment  of  the  High  Court  (Mittkr  and  Trevelyan,  J  J.)  was  as 
follows : — 

The  Magistrate  in  this  case,  following  the  decision  in  Ambler  v.  Pushot^} 
has  maintained  the  second  party  in  possession  of  a  piece  of  forest-land.    It 

1  1.  L.  R.,  iiCal.  365. 
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appears  not  to  be  disputed  that  the  right  of  possession  upon  the  forest-lands  in        iSSg* 
question  is  exercised  by  cutting  timber  from  time  to  time,  and  removing  that  ■ 

timber,  upon  a  certain  price  being  paid  therefor.    It  further  appears  that  in       Jaoat 
Falgun  last  year  (or  March  1888),  a  number  of  trees  was  cut  in  thQ  forest  by     Kishorb 
labourers  who  had  authority  to  do  so  either  from  the  first  party  or  the  second    Acharjya 
party.     It  also  appears  that  there  was  a  disturbance  of  the  peace  consequent  Chowdho»i 
upon  attempts  being  made  by  the  parties  respectively  to  remove  the  liiober.  v* 

The  result  was  that,  on  the  7th  of  June  last,  a  lessee  of  the  second  party  was  Khajah 
bound  down  to  keep  the  peace,  and,  on  the  9th  June,  the  present  proceedings  Ashanullah 
were  instituted  between  the  parties,  the  lessee  not  being  made  a  party  to  these  Khan 
proceedings.  All  that  the  Magistrate  finds  in  this  case  is  this.  He  says :  'It  Bahadur, 
appears  from  the  evidence  of  the  witnesses  produced  by  the  first  party  that  they  16  Cal,  aSi. 
were  driven  away  by  the  men  of  the  second  party,  and  have  been  unable  to 
enter  the  forest  and  remove  the  timber  which  they  alleged  to  have  been  cut 
by  them.  This  happened  before  the  time  of  the  initial  proceedings,  and  thai 
state  of  things  still  continues.  Further,  it  appears  that  the  men  of  the  second 
pany  have  been  able  to  bring  out  the  timber  which  was  cut,  with  the  exception 
of  a  few  trees,  which  were  cut,  as  is  alleged,  by  a  man  who  has  since  died." 
Upon  these  two  facts  being  found,  the  Magistrate  came  to  the  conclusion  that 
the  possession  of  the  second  party  was  established  when  these  proceedings 
were  instituted.  Having  regard  to  the  nature  of  the  property  in  dispute,  these 
two  facts,  found  in  favour  of  the  second  party,  could  not  constitute  legal  pos- 
session of  the  second  party  at  the  time  the  proceedings  were  instituted.  The 
first  party  is  entitled  to  assume  that,  on  the  occasion  preceding  the  one  in  which 
the  dispute  arose,  his  men  were  allowed  to  cut  and  remove  timber  in  the  forest 
without  any  disturbance  of  peace.  There  is  evidence  adduced  by  him  on  this 
point  which  has  not  been  disbelieved  by  the  Deputy  Magistrate.  He  is,  there- 
fore, entitled  to  say  that,  for  the  purposes  of  the  question  of  law  which  has  been 
raised  before  us,  and  for  that  purpose  only,  this  fact  should  be  assumed  iu 
his  favour.  If  this  contention  be  conceded,  it  seems  to  us  to  follow  that  what 
happened  in  March  last  could  not  have  the  effect  of  putting  the  first  party  out 
of  possession ;  they  would  only  be  acts  disturbing  the  possession  of  the  first 
party.  Having  regard  to  the  nature  of  the  property  in  dispute,  and  the  mode 
in  which  possession  may  be  exercised  over  the  property,  we  think  that,  in  order 
to  find  which  party  was  in  possession  when  the  proceedings  were  instituted,  it 
is  necessary  to  enquire  which  party  was  in  the  undisturbed  possession  of  the 
land  in  dispute  by  felling  timber  and  removing  the  same  without  objection  on 
the  occasion  immediately  preceding  the  one  in  which  the  dispute  arose ;  and 
whichever  party  be  found  to  have  been  in  possession  on  that  occasion,  should 
be  presumed  to  have  possession  at  the  time  when  the  proceedings  in  this  cast 
commenced. 

We  desire  to  guard  ourselves  from  being  understood  to  express  anj  opi- 
nion on  the  question  of  possession — that  question  is  left  to  be  decided  by  the 
Joint-Magistrate.  We  simply  make  the  assumption  of  fact,  which  the  first  party 
contended  should  be  made,  in  order  to  decide  whether  the  finding  of  the  Joint- 
Magistrate  is  sufficient  in  law  to  dispose  of  the  case. 

We  set  aside  the  order  of  the  Joint-Magistrate,  and  remit  the  record  of  the 
case  to  him,  in  order  that  it  may  be  decided,  on  the  evidence  now  on  the  record, 
with  reference  to  the  observations  made  above. 

H.  T.  H. 

Order  set  aside^  and  case  remanded. 
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CRIMINAL  APPEAL. 

Be/ore  Mr,  Justice  Macpherson  and  Mr,  Justice  Trevelyan, 
1888.        THE  GOVERNMENT  OF  BENGAL  v,  UMESH  CHUNDER  MITTER 

}fio9,6,  AND   OTHERS.^ 


i6CaI.  310.    Attempt  to  commit  offence — Attempt  to  cheat — Currency  Office — Application  fwr 

payment  of  lost  halves  of  currency  notes, 

A  man  may  be  guilty  of  an  attempt  to  cheat,  although  the  person  he  attempts  to  cheat 
is  forewarned,  and  is  therefore  not  cheated.     R.  v.  Hensler'^  referred  to. 

M  wrote  a  letter  to  the  Currency  Office  at  Calcutta,  enclosing  the  halves  of  two  Go- 
vernment currency  notes,  stating  that  the  other  halves  were  lost,  and  enquiring  what  steps 


should  be  taken  for  the  recovery  of  the  value  of  the  notes.  The  Currency  Office.  haTing, 
upon  enquiry,  discovered  that  the  amount  of  the  notes  had  been  paid  to  the  holder  of  the 
other  halves,  and  that  the  notes  had  been  withdrawn  from  circulation  and  cancelled^  sent 


M  the  usual  form  of  claim  to  be  filled  up  and  returned  to  it.  It  appeared  from  the  eTideDce 
that  the  Currency  Office  never  contemplated  paying  M  in  respect  of  the  notes.  The  form 
was  filled  up  and  signed  by  M,  and  returned  by  him  to  the  Currency  Office. 

Held  that,  although  there  was  no  intention  on  the  part  of  Currency  Office  to  pay  the 
amount  of  the  notes,  M  was  guilty  of  an  attempt  to  cheat. 

This  was  an  appeal  from  an  order  of  acquittal  passed  on  the  7th  September 
1888  by  F.  J.  Marsden,  Esq.,  Chief  Presidency  Magistrate  of  Calcutta.  Umesh 
Chunder  Mitter  was  charged  under  s.  511  of  the  Penal  Code  with  having,  in 
the  month  of  May  1888,  at  the  Government  Currency  Office  in  Calcutta,  attempt- 
ed to  cheat  the  Assistant  Comptroller-General,  in  behalf  of  the  Government  of 
India  in  charge  of  the  Paper  Currency  Department,  by  attempting  to  deceive 
him,  and  thereby  fraudulently  and  dishonestly  induce  him  to  deliver  to  him  (the 
said  Umesh  Chunder  Mitter)  the  sum  of  Rs.  40,  the  value  of  two  Government 

A  A 

currency  notes,  Nos.  -  2 1687  and  -  6 1346  for  Rs.  20  each,  and  Hem  Chunder 

Chatterjee  and  two  others  were  charged  under  s.  116  of  the  Penal  Code  with 
having,  at  or  about  the  time  and  place  aforesaid,  aided  and  abetted  the  said 
Umesh  Chunder  Mitter  in  the  commission  of  the  offence  of  cheating. 

After  the  examination  of  one  ^witness  on  behalf  of  the  defence,  the  Magis- 
trate stopped  the  case,  and  acquitted  the  prisoners. 

The  Crown  appealed  to  the  High  Court. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  High  Court 

The  Advocate- General  (Sir  G,  C,  Paul)  and  Mr.  Roberts  for  the  Govern- 
ment of  Bengal. 

Mr.  Palit  for  Umesh  Chunder  Mitter. 

Mr.  M.  Ghose  for  Hem  Chunder  Chatterjee  and  Haran  Chunder  Chatterjee. 

Mr.  Allen  for  Jadub  Chunder  Gangooly. 

The  judgment  of  the  Court  (Macpherson  and  Trevelyan,  JJ.)  was  as 
follows : — 

This  is  an  appeal  from  an  acquittal.  The  first  accused  was  charged  with 
attempting  to  cheat.  The  other  prisoners  were  charged  with  aiding  and  abet- 
ting him  in  the  commission  of  the  offence  of  cheating. 

*  Criminal  Appeal,  No.  3  of  1888,  against  the  order  of  acquittal  passed  by  F.  J,  Marsden, 
Esq.,  Chief  Presidency  Magistrate  of  Calcutta,  dated  the  7th  of  September  1888. 
'  U  CoxC.  C.  570. 
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After  one  witness  had  been  examined  for  the  defence,  the  Magistrate  stop- 
ped the  case,  and  acquitted  the  prisoners. 

When  we  first  heard  this  appeal,  the  Advocate-General  appeared  for  the 
Crown.  At  the  conclusion  of  his  opening  address,  we  held  that  there  was  no 
case  against  Haran  Chunder  Chatterjee,  and  accordingly  we  discharged  him. 
'We  then  heard  Counsel  for  the  other  accused,  and  the  Advocate-General  in  re- 
ply. After  consideration  we  discharged  the  accused  Jadub  Chunder  Gangooly, 
and  expressed  our  opinion  that  the  Magistrate  ought  not  to  have  stopped  the 
case  for  the  defence  so  far  as  the  remaining  two  accused  were  concerned.  We 
g^ve  them  an  opportunity  of  calling  evidence  before  us.  We  have  since  heard 
such  evidence  as  has  been  produced  on  behalf  of  the  accused  Umesh  Chunder 
Mitter  and  Hem  Chunder  Chatterjee,  and  must  now  deal  with  the  case  as  com- 
pleted. 

Although  we  are  told  that  in  dismissing  the  case  the  Magistrate  made  some 
statement,  he  did  not  record  his  reasons  for  acquitting,  and  therefore  we  have 
not  the  advantage  of  knowing  the  nature  of,  or  the  grounds  for,  his  opinion. 

There  is  no  serious  difficulty  about  the  facts  of  this  case.  The  chief  ques- 
tions depend  upon  the  effect  to  be  given  to  those  facts,  and  the  inferences  to  be 
derived  from  them. 

It  is  contended  that  the  facts  proved  do  not  disclose  an  offence,  and  there- 
fore it  is  desirable  to  see  what  are  the  undoubted  facts  of  this  case. 

On  the  23rd  of  May  hist  the  principal  accused  Umesh  Chunder  Mitter 
sent  in  to  the  Currency  Office  a  letter  (Exhibit  A),  enclosing  two  half  currency 
notes  for  Rs.  20  each,  stating  that  the  other  halves  were  lost  from  his  box  where 
he  kept  them,  and  asking  what  steps  should  be  taken  for  the  recovery  of  ihe 
money. 

On  receipt  of  this  letter,  Mr.  Keene,  the  Assistant  Comptroller-General  in 
charge  of  the  Currency  Office,  caused  a  search  to  be  made  in  the  Registration 
Branch  of  his  office  to  see  if  there  was  any  other  claim  against  the  two  notes. 
On  such  search  it  was  found  that  the  amount  of  the  notes  had  been  paid  to  the 
holder  of  the  other  halves. 

Mr.  Keene  then  caused  a  document,  which  is  marked  Exhibit  D,  to  be 
sent  to  Umesh  Chunder  Mitter.  This  was  sent  on  the  28th  of  May,  with  a 
covering  letter  which  treated  Umesh  Chunder's  letter  as  an  application  for  the 
payment  of  the  value  of  the  notes,  and  requested  him  to  answer  the  questions 
embodied  in  the  claim. 

D  is  a  form  of  claim  with  questions  to  be  answered  by  the  claimant. 

As  to  his  sending  this  form  Mr.  Keene  states :  "  My  object  in  sending  out 
D  was,  believing  these  men  were  attempting  to  cheat,  I  wanted  them  to  com- 
mit themselves."  It  is  clear  that,  when  he  sent  out  D,  Mr.  Keene  did  not  con- 
template paying  Umesh  Chunder  Mitter  in  respect  of  the  notes.  Within  Mr. 
Keene's  experience  no  notes  had  been  paid  a  second  time,  and,  as  he  says,  it 
ought  not  to  happen  that  they  are  paid  a  second  time.  He  was  examined  as 
to  what  he  would  do,  in  case,  after  payment  to  one  applicant,  a  second  appli- 
cant were  to  make  out  his  title,  but,  as  such  an  event  had  not  happened  within 
his  experience,  his  answer  is  purely  hypothetical. 

The  questions  contained  in  this  form  of  claim  were  filled  in,  signed  by 
Umesh  Chunder  Mitter,  and  returned  to  the  Currency  Office  on  the  nth  of 
June.  This  document,  as  filled  up,  is,  in  form  and  intent,  an  application  for 
the  payment  of  the  money. 


The  Govern- 
ment OF 
Bengal 


Umesh 
Chunder 

Mitter, 
16  CaU  310. 


Digitized  by 


Google 


9^0 


INDIAN  LA  W  REPORTS. 


1888. 


Thb  Govsrn< 

»XNTOF 
BSKTGAL 


UlfKSH 
CR UNDER 

MlTTBR, 
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In  answer  to  the  questions  contained  in  this  form,  Ume^  Chonder  Mitter 
stated  that  he  was  proprietor  of  the  entire  notes,  that  he  received  them  from 
Haran  Chunder  Chatterjee  of  Gobardangah  about  October  1887,  that  he  him- 
self divided  them  in  halves  for  the  purpose  of  forwarding  them  to  his  cousio, 
that  in  December  1887  he  lost  the  halves  from  his  box,  and  that  the  persons 
who  could  give  evidence  as  to  his  possession  of  the  entire  notes,  or  as  to  the 
circumstances  of  the  loss,  were  Hem  Chunder  Chatterjee  and  Jadub  Chunder 
Gangooly. 

The  Currency  Office  had  paid  in  respect  of  the  other  halves  in  1871.  Oa 
the  17th  of  November  1871,  those  half  notes  were  withdrawn  from  circulatiao, 
and  on  the  i8th  of  the  same  month  they  were  cancelled.  It  follows  from  this 
that  the  statement  made  by  Umesh  Chunder  that  he  received  the  entire  notes 
from  Haran  Chunder  Chatterjee  in  October  1887,  and  divided  them  hiiasel^ 
is  untrue.  On  the  13th  of  June  another  printed  form  is  sent  to  Umesh  Chunder 
Mitter.  It  asks  for  a  certificate  from  the  party  from  whom  the  claimant  receiv- 
ed the  whole  notes,  of  his  having  paid  the  notes  to  the  claimant,  and  also  for  a 
declaration  of  the  persons  named  in  the  form  Exhibit  D,  setting  forth  what  they 
know  as  to  the  whole  notes  having  been  the  property  of  the  claimant  and  in 
his  possession,  and  also  as  to  the  subsequent  loss  of  the  half  notes  in  question. 
In  answer  to  this  letter  Umesh  Chunder  Mitter  sends  in  the  certificate  and  de- 
claration asked  for. 

The  certificate  purports  to  be  signed  by  Haran  Chunder  Chatterjee,  and 
is  as  follows  : — 

"  I  do  hereby  certify  that  about  seven  or  eight  months  ago  I  have  sent  two 
full  notes  of  Rs.  20  each  to  Baboo  Umesh  Chunder  Mitter  of  Areadah,  the  num- 
bers of  which  are  stated  below  -  21687  for  Rs.  (20)  twenty,  -  61346  forRs^io) 
twenty. 

Goi 
The  28th  June  1888. 
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Gobardangah  :       ") 
88.    \ 


Haran  Chunder  Chatterjek." 


These  numbers  correspond  with  the  numbers  of  the  half  notes  sent  in  with 
the  first  letter.  The  statements  in  this  certificate  were  unquestionably  untrue 
to  the  knowledge  of  Umesh  Chunder  Mitter. 

The  declaration  was  written  out  by  the  accused  Hem  Chunder  Chatterjee, 
and  was  signed  by  him  and  the  accused  Jadub  Chunder  Gangooly,  and  was  as 
follows : — 

"  We  declare  to  the  best  of  our  knowledge  that  two  full  notes,  w».,  -  31637 

and  -  6 1 346  of  rupees  twenty  each,  were  handed  over  to  Baboo  Umesh  Chunder 

74 

Mitter  of  Areadah  about  eight  months  ago  when  we  were  present  there. 


Areadah  : 
The  2nd  July  1888, 


.  I 


Hem  Chunder  Chatterjee. 
Jadub  Chunder  Gangooly." 


The  statements  in  this  declaration  were  unquestionably  untrue  to  the  know- 
ledge of  Umesh  Chunder  Mitter  and  Hem  Chunder  Chatterjee. 

On  the  loth  of  July,  Mr.  Keene  wrote  to  Umesh  Chunder  Mitter,  askingr 
him  to  come  and  see  him  at  the  Paper  Currency  Office  on  the  12th  of  that 
month  at  i  p.m.  He  came  at  the  appointed  time.  Mr.  Hume,  the  Govern- 
ment Prosecutor,  then  questioned  him.  He  was  asked  if  the  answers  in  D  were 
true.    He  said  they  were.    He  was  asked  if  he  filled  in  the  answers  personally. 
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He  said  no,  but  by  his  nephew  Jagadish  Chunder  Gangooly.     He  further  said         i88S. 
that  the  answers  were  filled  in  under  his  orders  and  in  his  presence  at  his  dicta-  — — — — 
tion,  and  signed  by  the  witnesses  named  in  the  form,  which  was  also  signed  by  TheGovern- 
himself.     He  was  then  specially  asked  about  answer  No.  2.     He  said  :  "  Yes,      >^knt0f 
I  am  the  proprietor  of  the  entire  notes,  and  I  received  them  from  Haran  Chunder      Bengal 
Chatlerjee  of  Gobardangah  in  October  1 887."     Mr.  Hume  then  asked  Umesh  if  'o* 

he  had  cut  the  notes  in  half.     He  said  :  ''  I  think  I  must  have,  but  am  not  sure.       Uubsh 
I  have  had  many  notes. "     Mr.  Hume  then  showed  him  the  certificate  and  de-     CnuNDBft 
claration.     He  said  that  he  knew  them,  and  had  received  the  certificate  from      Mittbr, 
Haran  Chunder  Chatterjee,  and  the  declaration  from  Hem  Chunder  Chatterjee    i6Cal.  310. 
and  Jadub  Chunder  Gangooly,  and  that  he  had  sent  the  certificate  and  declaration 
to  the  Currency  Office  through  Jadub  Chunder  Gangooly.     Mr.  Hume  then  said 
to  him :  "  Baboo,  would  you  be  surprised  to  hear  that  the  other  halves  of  the  notes 
mentioned  in  your  application  were  cancelled  in  the  Currency  Office  in  November 
1 871  ? "   He  said  nothing  then,  but  began  to  tremble.    Mr.  Hume  said  :  "  Baboo, 
you  are  in  a  great  mess.  This  is  an  attempt  to  cheat."  He  said  :  "  1  did  not  intend 
to  cheat."    Mr.  Hume  said :  "  You  must  explain  that  before  a  Magistrate."     Mr. 
Hume  said:  "Why  did  you  tell  a  lie  in  your  application?"  He  said:  "I  did  wrong, 
sir."  Mr.  Hume  then  went  with  him  into  Mr.  Keene's  room,  and  in  Mr.  Keene's 
presence  said  :  "Baboo,  can  you  explain  this  matter?"   He  said  :   "  I  am  a 
poor  man.     I  have  no  money.     I  received  the  half  notes  from  Haran  Chunder 
Chatterjee,  who  told  me  to  try  and  get  the  money  from  the  Currency  Office. " 
There  the  interview  ended. 

On  the  next  day  warrants  were  issued ;  when  arrested  Hem  Chunder  Chat* 
terjee  produced  a  Bengali  letter  to  which  we  shall  hereafter  refer. 

This  is  the  case  for  the  prosecution. 

There  was  no  evidence  against  Haran  Chunder  Chatterjee,  and  the  only 
evidence  against  Jadub  Chunder  Gangooly  was  that  he  had  signed  the  cer- 
tificate to  which  we  have  referred.  His  defence  was  that  he  signed  that  docu- 
ment without  reading  it,  and  at  the  request  of  Umesh  Chunder  Mitter.  It  ap- 
pears that  he  has  always  borne  a  good  character,  and  although  it  rarely  happens 
that  a  man  signs  a  short  document  of  this  description  without  reading  it,  it  is 
possible  that  his  story  may  be  true,  and  therefore  we  thought  we  could  discharge 
him.  As  far  as  the  remaining  two  accused  are  concerned,  their  defence  is 
identical.  We  have  heard  a  most  elaborate  argument,  consisting  of  two  main 
contentions.  In  the  first  place,  it  is  said  that  the  acts  committed  at  the  most 
amount  to  a  preparation  to  commit  an  offence,  and  in  the  second  place  it  is 
said  that  it  was  the  duty  of  the  prosecution  to  show  that  the  defendants  in  what 
they  did  acted  dishonestly,  and  that  that  has  not  been  proved. 

We  do  not  think  there  can  be  any  doubt  that,  apart  from  the  second  ques- 
tion to  which  we  shall  presently  refer,  the  facts  here  amount  to  an  attempt,  and 
not  merely  to  preparation.  The  letter  written  on  the  23rd  of  May  is  merely  a 
letter  of  enquiry,  and  does  not  amount  to  an  attempt.  It  is  only  a  step  in  the 
preparation  for  the  attempt.  In  sending  it  the  writer  did  not  commit  himself. 
The  document  D,  however,  is  an  application  for  the  payment  of  the  money,  and 
is  the  usual  form  in  which  such  applications  are  made.  An  application  for 
money  is  surely  an  attempt  to  obtain  money.  The  application  for  money  under 
a  false  pretence,  as  a  rule,  concludes  the  afts  of  the  offender ;  unless  anything 
occurs  to  prevent  the  payment  he  gets  the  money.  Whether  he  gets  the  money 
or  not  does  not  necessarily  depend  upon  any  future  act  of  his. 
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1888.  If  authority  were  necessary  for  this  proposition,  the  case  cited  to  us  of  Reg. 

V.  BensUr^  is  only  distinguishable  by  the  circumstance  that  this  particular  ques- 

Thb  Govern-  ^j^^  ^^^^  ^^^  argued  in  that  case.  But  that  case,  we  think,  disposes  of  another 
branch  of  the  same  contention  raised  by  the  respondents.  It  is  said  that  be- 
cause Mr.  Keene,  before  the  application  was  made  to  him,  knew  that  the  other 
halves  were  in  the  Currency  Office,  and  knew  that  the  matters  stated  by  the  ap- 
plicant were  untrue,  and  would  not  have  paid  the  money  to  the  applicant,  the 
offence  of  cheating  could  not  have  been  committed,  and  therefore  the  attempt 
to  cheat  could  not  have  been  committed.  What  Mr.  Keene  says  only  shows 
that  the  offence  of  cheating  could  not  have  been  committed.  A  man  may  at- 
tempt to  cheat,  although  the  person  he  attempts  to  cheat  is  forewarned,  and  is 
therefore  not  cheated.  The  case  we  have  cited  is  on  this  question  undistio- 
guishable  from  the  present  case. 

There  the  prisoner  was  indicted  for  attempting  to  obtain  money  by  false 
pretences  in  a  begging  letter.  When  he  paid  the  money,  and  apparently  when 
he  received  the  letter,  the  prosecutor  knew  its  contents  to  be  untrue.  In  his 
judgment  the  Chief  Baron  says  :  "  This  is  an  attempt  by  the  prisoner  to  obtain 
money  by  false  pretences  which  might  have  been  so  obtained.  The  money 
was  not  so  obtained,  because  the  prosecutor  remembered  something  which 
had  been  told  him  previously.  In  my  opinion,  as  soon  as  ever  the  letter  was 
put  into  the  post,  the  offence  was  committed."  In  the  present  case  the  money 
was  withheld,  because  of  the  information  which  Mr.  Keene  obtained  in  his 
office. 

Mr.  Gay,  who  is  Mr.  Keene's  official  superior,  says  that,  if  the  claim,  the 
declaration,  and  the  certificate,  had  come  to  him,  he  would,  in  the  ordinary 
course,  have  ordered  payment. 

In  Reg,  v.  Hensler}  as  in  the  present  case,  Counsel  for  the  prisoner  ar- 
gued that,  as  the  statutable  offence  could  not  have  been  committed,  the  prisoner 
could  not  be  convicted  of  attempting  to  commit  it.  This  argument  was  an- 
swered by  two  of  the  Judges  in  the  following  words :  *'  Blackburn^  J, — You  may 
attempt  to  steal  from  a  man  who  is  too  strong  to  prevent  you.  Mellor^  J. — 
Or  an  attempt  may  be  made  to  steal  a  watch  that  is  too  strongly  fastened  by  a 
guard.  Here  the  prosecutor  had  the  money,  and  was  capable  of  being  deceiv- 
ed, and  the  prisoner  attempted  to  deceive  him." 

One  more  point  was  raised  on  this  question  of  attempt.  It  appears  from 
Mr,  Gay's  evidence  that  before  money  is  paid  on  a  currency  note  it  is  usual  to 
take  a  bond  of  indemnity  from  the  claimant. 

It  is  argued  that  in  this  case  the  attempt  was  not  completed,  because  the 
bond  was  not  signed.  We  do  not  think  there  is  anything  in  this  argument 
The  application  for  the  money  is,  we  think,  the  attempt,  or  at  any  rate  sufficient 
to  constitute  an  attempt.  The  execution  of  the  bond  of  indemnity  is  not  a  portion 
of  the  application.  It  is  a  precaution  taken  by  the  person  sought  to  be  cheated, 
and  is  an  act  which  would  ordinarily  take  place  before  the  offence  of  cheating 
could  be  completed.  As  far  as  the  applicant  is  concerned,  he  would  be  will- 
ing  to  take  the  money  without  the  indemnity.  His  offence  is  making  the  false 
pretence  and  asking  for  the  money. 

It  seems  to  us  that  the  execution  of  the  bond  of  indemnity  is  not  an  act  of 
the  accused  forming  any  portion  of  the  acts  which  constitute  the  commission 
of  the  offence.     The  offence  would  be  just  as  complete  whether  an  indemnity 

»  II  CoxC.  C.  570. 
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was  or  was  not  insisted  upon.    The  Currency  Office  authorities  may,  if  they  like,  ,gs8. 

dispense  with  the  indemnity.     The  objeft  of  the  bond  is  to  secure  the  re-pay 

ment  of  the  money  if  it  has  been  wrongly  paid.    The  objeA  of  it  is  not  to  prevent  ^"^  Goverm- 

the  payment,  but  to  indemnify  the  Government  in  case  any  one  else  claims  the  ment  of 

money.     We  have  carefully  examined  the  English  cases  cited  by  Counsel  for  Bengal 

the  accused,  and  we  do  not  think  that  they  have  any  application  to  the  present  v. 

case.     We  think  it  quite  clear  that  an  attempt  was  made.  Umbsh 

Before  considering  the  second  question  it  will  be  desirable  to  examine  the  Chunder 

evidence  for  the  defence.     It  is  unquestionably  untrue  that  the  whole  notes  ever  Mittbr, 

belonged  to  Umesh  Chunder  Mitier,  or  that  they  ever  came  into  his  hands.  i6  Cal.  310. 
This  is  the  case  both  for  the  prosecution  and  for  the  defence.  According  to  the 
evidence  for  the  defence,  it  is  untrue  that  the  halves  ever  came  from  the  hands 
of  Haran  Chunder  Chatterjee  into  his  hands.  The  defence  trace  the  half  notes 
back.  They  call  in  the  first  place  a  lady  named  Din  Tarini  Dabee,  who  is  said 
to  have  had  them  in  her  possession. 

Almost  at  the  beginning  of  her  examination-in-chief,  the  Counsel  examin- 
ing this  lady  plied  her  with  leading  questions  and  other  questions  of  a  nature 
only  allowable  in  cross-examination.  There  seems  to  us  to  have  been  no  ex- 
cuse whatever  for  this  course,  and  the  result  is  that,  so  far  as  her  examination- 
in-chief  is  concerned,  it  is  difficult  to  use  it  at  all  as  evidence  on  behalf  of  the 
defendant  calling  her,  though  it  may  be  used  as  evidence  against  him.  It  is, 
however,  clear  from  the  other  evidence  that  these  half  notes,  which  were  after- 
wards sent  to  the  Currency  Office,  cam^  from  this  lady.  She  says  that  she 
found  them  in  her  box  about  a  year  and  a  half  ago,  and  we  do  not  think  that 
there  is  any  doubt  that  she  gave  them  to  her  niece,  the  wife  of  the  defendant, 
Hem  Chunder  Chatterjee.  There  is  some  conflict  of  testimony  between  the 
aunt  and  the  niece  as  to  what  took  place  when  the  \  alf  notes  were  handed  over. 
The  aunt  says :  **  One  day  we  were  seated  together,  and  I  told  my  niece  that 
there  was  some  goolmal  in  respect  of  the  numbers  of  a  20-rupee  note.  She 
asked  me  if  I  had  shown  this  note  to  any  one.  I  said  yes,  I  showed  it  to  a 
person  who  had  called  a  few  days  previously  to  receive  money.  My  niece  said 
if  you  give  the  note  to  me  I  will  show  it  to  my  husband.  Five  or  six  days 
later,  when  my  niece  came  home,  she  took  the  note  away  from  me ;  nothing 
further  took  place. 

"  One  day  I  met  her  in  Calcutta.  She  spoke  to  me  about  this  note,  and 
asked  me  whence  I  got  the  note.  I  said  I  did  not  remember,  but  I  believed  I 
got  it  in  the  course  of  my  money-lending  business." 

She  is  then  asked  in  examination-in-chief  some  questions,  most  of  which  are 
objectionable  in  form.     They  are  as  follows : — 

"  Q.  What  else  did  your  niece  say  to  you  or  you  to  her  .^ 

A.  Nothing. 

Q.  Did  you  want  to  get  money  on  these  pieces  of  note } 

A.  No  mention  was  made  about  obtaining  money. 

Q.  Did  you  wish  to  get  the  money  .^ 

A.  If  the  note  was  cashed,  and  the  money  paid  to  me,  I  would  have  taken  it. 

Q.  By  whom  was  the  note  to  be  cashed  ? 

A.  I  gave  no  direction  to  my  niece  as  to  by  whom  the  note  was  to  be  cashed. 
I  made  the  note  over  to  her  that  she  might  show  it  to  her  husband. 

Q.  Why  did  you  want  the  note  to  be  shown  ? 

LL.  R.,  Cal.  115. 
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A.  Because  tay  niece  said,  *  Give  it  to  me,  and  1  wiU  show  it  to  mj  hnabaad.' 

Q.  But  wiiat  did  you  understand  by  your  niece's  wanting  to  show  the  nmc 
to  her  husband  ? 

A.  I  understood  that  it  was  taken  to  be  shown  to  her  husbands 

Q.  For  what  purpose  ? 

A.  Because  he  is  a  man  of  education,  and  knows  how  to  read  and  wrfte* 
I  have  a  sircar  in  the  house ;  he  can  read  and  write  Bengali." 

The  niece  has  been  called  before  us,  and  she  now  says  : — 
"  When  she  gave  me  the  notes,  she  said,  *  These  notes  have  been  lying  wi;ii 
me ;  I  don't  know  for  how  long,  and  I  don't  know  what  has  become  of  the  other 
halves  of  the  notes.'     She  said^  '  Give  these  notes  to  your  husband,  and  ask  him 
to  change  these  notes,  and  send  me  Rs.  40.' " 

Of  these  two  statements  we  have  no  hesitation  in  preferring  tlj^t  given  ^y  tiie 
aunt.  The  husband  of  the  niece  is  one  of  the  accused,  and  she  is  therefor^  much 
interested.  The  aunt's  story  was  told  at  the  time  when  the  details  of  the  events 
must  have  been  fairly  fresh  in  her  memory,  and  it  is  pretty  clear  that  her  stoiy 
is  substantially  accurate. 

On  getting  the  notes  the  niece  says  that  she  handed  them  to  her  hasband, 
saying :  "  Your  aunt-in-law  has  asked  me  to  hand  over  to  you  these  two  notes ; 
you  change  them,  and  send  her  40  rupees.  Her  husband  addressing  Umesh 
Chunder  Mitler,  who  was  then  present,  said  :  "  I  have  hardly  any  leisure  to  go 
out  of  my  office.  Will  you  change  these  notes,  and  send  the  money  to  rae  at 
my  house  .^  "  The  application  seems  then  to  have  been  made. 

It  does  not  appear  that  the  aunt  ever  said  that  she  had,  had  the  correspond- 
ing halves  in  her  possession.  The  niece  does  not  say  that  she  or  her  husbs^ 
tokl  Umesh  Chunder  Mitter  that  Din  Tarini  had  ever  bad  the  whole  notes  in  her 
possession,  or  indeed  said  anything  about  the  whole  notes. 

In  spite  of  this,  Umesh  Chunder  Mitter,  in  the  letter  which  he  first  wrote, 
said  that  the  other  halves  were  lost  from  his  box  where  he  kept  them.  This  w^ 
untrue,  as  far  as  he  was  concerned,  and,  as  far  as  Din  Tarini  was  conoemed, 
it  does  not  appear  whether  it  was  true  or  not  Be  was  apparently  aware  that  lie 
could  not  recover  the  money  unless  he  satisfactorily  accounted  for  the  loss  of  the 
other  halves  of  the  notes.    It  was  for  this  reason  that  he  invented  this  falsehood. 

The  inference  from  this  falsehood  is  that  Umesh  Chunder  Mitter  knew  thai 
Din  Tarini  had  never  had  the  other  halves.  If  he  had  known,  or  learnt  of  it, 
th^e  is  w)  real  reason  why  he  should  not  have  told  the  truth.  The  fonn  D  is 
then  sent  to  Umesh  Chunder  Mitter,  and  then  occurs  an  incident  which  has  be^n 
much  relied  upon  by  the  defence.  It  is  said  that  a  letter  was  written  to  which 
the  Bengali  letter,  produced  by  Hem  Chunder,  was  an  answer.  The  Bengali 
letter  produced  appears  to  have  been  written  in  the  name  of  the  aunt  to  her  niece 
in  answer  to  a  letter  addressed  to  Din  Tajini,  and  therefore,  although  the  evi- 
dence of, the  sending  and  of  the  contents  of  such  letter  is  of  a  most  suspicious 
character,  we  do  not  think  we  ought  to  repudiate  such  letter,  and  we  accept  the 
story  as  true. 

The  witness  who  speaks  to  it  refers  to  the  contents  as  follows : — 

"  The  writer  of  the  letter  was  enquiring  in  reference  to  the  notes  which  had 
been  given  to  her  as  to  how  long  they  were  with  the  person  who  sent  it,  and 
where  he  or  she  got  it  from.    I  don't  remember  anything  more  than  this, " 

In  answer  to  this  letter,  the  following  letter  was  written  at  Din  Tarini's 
request  to  her  niece : — 
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"I  have  received  the  particulars  of  your  letter.    The  note  {or  notes)  about        .i#8B. 
which  you  wrote  lo  me,  that  note  (t)r  those  notes)  I  received  in  the  course  of  " — ^I^-- 
Tny  money-lending  business.     Who  gave  it  (or  them)  I  don't  know.     It  has  (or    "^__*^^" 
they  have)  been  with  me  for  many  days,  that  I  know." 

After  the  receipt  of  this  letter  D  was  filled  up  and  sent  to  the  Currency 
Office.  There  is  nothing  in  the  letter  which  gives  the  smallest  colour  for  the 
false  statements  in  the  claim,  in  the  certificate,  and  in  the  declaration.  This  is 
the  whole  of  the  evidence.  It  is  noticeable  that  Din  Tarini  never  claimed  to 
have  possessed  the  other  halves,  and  that  no  one  €ver  told  either  Hem  Chunder 
Chatterjee  or  Umesh  Chunder  Mitter  that  she  possessed  them.  On  the  contrary, 
the  falsehood  of  their  statements  shows  that  these  persons  were  aware  that  Din 
Tarini  never  possessed  the  other  halves,  and  it  was  necessary  for  them  to  tell 
these  umtruths  in  order  to  account  for  the  other  halves. 

On  this  state  of  facts  it  was  contended  that  no  case  has  been  made  out. 

It  was  said  that,  although  the  false  pretence  v^as  made  out,  it  was  necessary  for 

the  prosecution  to  show  that  the  attempt  had  been  made  dishonestly.    There 

•is,  we  think,  no  doubt  that  the  prosecution  must  show  that  the  a6t  was  done 

dishonestly. 

"  Dishonestly  "  is  defined  in  the  Penal  Code  as  follows  : — 

"  Whoever  does  anything  with  the  intention  of  causing  wrongful  gain  to 
€a>e  person,  or  wrongful  loss  to  another  person,  is  said  to  do  that  thing  dishon- 
estly." 

The  definitions  of  "  wrongful  loss  "  and  "  wrongful  gain"  show  that  what 
the  prosecution  has  to  prove  is  that  the  Government  was  as  against  .the  appli- 
cant legally  emiiled  to  the  40  rupees,  or  that  the  applicant  was  not  entitled. 
Unquestionably  the  means  used  by  the  applicant  were  unlawful  within  the 
meaning  of  the  Penal  Code.  If  the  applicant  had  any  real  reason  to  suppose 
that  he  or  the  person  for  whom  he  was  acting  was  legally  entitled  to  the  rupees 
40,  he  would  not  have  committed  the  offence  charged.  We  do  not  think  there 
can  be  any  doubt  that  Government  is  entitled  to  retain  the  40  rupees,  that  is  to 
say,  is  entitled  in  law  to  the  money  until  it  is  claimed  by  a  person  who  has  been 
the  holder  of  the  full  notes.  They  are  not  obliged  to  pay  the  money  to  the 
holder  of  the  half  notes  except  as  being  the  person  entitled  to  the  whole  notes. 
It  was  contended  that  the  prosecution  should  show  that  somebody,  other  than 
Din  Tarini,  was  the  owner  of  the  full  notes.  This  argument  might  possibly 
apply  if  "dishonestly"  only  included  "wrongful  gain,"  but  it  includes  in  the 
alternative  "  wrongful  loss."  Government  being  entitled  to  retain  the  money, 
in  the  absence  of  proof  of  ownership  of  the  full  notes,  the  definition  of  ''wrongful 
loss,"  and  consequently  the  definition  of  "dishonestly,"  is  here  satisfied.  In 
this  case  the  statement  that  the  applicant  owned  the  whole  notes  is  unquestion- 
ably false,  and  ^Ise  to  his  knowledge. 

The  accused  have  both  borne  a  good  character  for  some  time.  If  they 
were  to  profit  at  all  by  the  oflFence — and  of  this  there  is  some  doubt — the  pro- 
fit would  have  been  small  as  far  as  these  notes  were  concerned,  fioth  theae 
are  circumstances  which,  in  criminal  cases,  have  occasionally  great  weight,  bat 
neither  of  them  can  dispose  of  clear  and  undisputed  facts.  So  far  as  the  evi- 
dence of  good  character  is  concerned,  the  false  statemests  seem  to  us  to  dis- 
sipate at  once  the  effect  of  that  evidence,  except  so  far  as  the  question  of  punish- 
ment is  concerned.  A  man  who  has  to  his  credit  an  unblemished  character 
may,  of  course,  claim  that  it  be  considered  on  the  question  of  punishment.  It 
IS  sad  to  see  men  who  have  by  honesi;  work  earned  the  respect  iil  tbek  icnv* 
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ployers,  and  of  those  associated  with  them,  inconsiderately  bringing  themselves 
within  the  grasp  of  the  criminal  law,  but  the  record  of  many  of  such  cases  is  to 
be  found  in  Criminal  Courts.  We  do  not  think  that  there  is  any  real  distinciion 
between  the  cases  of  the  two  accused.  Hem  Chunder  Chatterjee  wrote  out  the 
certificate,  and  there  is  reason  to  suppose  that  he  induced  Umesh  Chunder 
Mitter  to  make  the  application. 

There  is  one  more  contention  with  which  we  must  deal :  It  is  argued  that 
we  ought  not  in  an  appeal  lightly  to  set  aside  the  order  of  the  Magistrate.  We 
agree  with  this  contention.  We  do  not  think  we  ought  to  interfere  unless  we 
are  fully  satisfied  from  the  evidence  that  the  crime  has  been  proved,  and  are 
also  satisfied  that  the  Magistrate  had  no  reasonable  ground  for  acquitting  the 
prisoners. 

Assuming  that  the  reasons  which  actuated  the  Magistrate  in  discharging 
the  prisoners  coincide  with  the  arguments  which  have  been  addressed  to  us  by 
Counsel  for  the  respondents,  we  think  that  the  Magistrate  had  no  reasonable 
ground  for  acquitting  the  prisoners,  and  that  the  crime  was  fully  proved.  W^e 
convict  the  accused  Umesh  Chunder  Mitter  under  ss.  420  and  511,  Indian 
Penal  Code,  and  convift  Hem  Chunder  Chatterjee  of  abetting  the  offence 
committed  by  Umesh  Chunder  Mitter. 

As  to  sentence,  we  think  that,  considering  all  the  circumstances  of  the  case, 
and  especially  the  good  character  which  the  accused  have  heretofore  borne,  the 
ends  of  justice  will  be  satisfied  by  the  infliction  of  a  fine.  We  sentence  each 
of  the  accused  to  pay  a  fine  of  Rs.  200 ;  in  default  to  suffer  simple  imprison- 
ment for  the  period  of  two  months. 

C.  D.  P. 

Order  0/ acquittal  set  aside. 


16  Cal.  349. 


CRIMINAL  REFERENCE 

Be/ore  Mr,  Justice  Mitter  and  Mr,  Justice  Macpherson. 

THE  EMPRESS  v,  BAIKANTA  BAURI.i 

False  Evidence-T' Alternative  Charges — Statement  made  to  Police  Officer  investi- 
gating case — Penal  Code  (A3  XLV.  of  1860)^  ss,  igi,  igj — Criminal  Proce- 
dure Code  (Aa  X,  of  1882J,  5.  161, 

An  accused  was  charged  with  giving  false  evidence  upon  an  alternative  charge,  one 
statement  having  been  made  to  a  police-officer  investigating  a  case  of  arson,  and  the  other 
having  been  made  when  he  was  examined  as  a  witness  before  the  Joint-Magistrate  when  the 
case  was  being  inquired  into.  The  two  statements  were  contradictory,  and  no  evidence 
was  given  to  show  which  of  them  was  false.  It  was  not  proved  that  the  statement  made 
to  the  police-officer  was  made  in  answer  to  questions  put  by  him,  and  the  only  evidence 
given  at  the  trial  with  regard  to  the  inquiry  upon  which  the  police-officer  was  engaged  was 
to  the  effect  that  an  inquiry  was  being  made  about  the  burning  of  a  house.  The  jury  ac> 
quitted  the  accused,  and  the  case  was  referred  to  the  High  Court  by  the  Sessions  judge, 
who  disagreed  with  the  verdict  of  acquittal.    Held  that  the  verdict  was  right. 

Before  a  conviction  in  such  a  case  can  be  sustained,  it  must,  having  regard  to  the  pro- 
visions of  s.  161  of  the  Criminal  Procedure  Code,  be  clearly  proved  by  the  evidence  that 
the  statement  made  to  the  police-officer  was  a  statement  in  answer  to  questions  put  to  the 
accused  by  the  investigating  police-officer,  and  in  the  absence  of  such  evidence,  even  though 
the  statement  were  proved  to  be  false,  a  conviction  could  not  be  sustained. 

Held,  further,  that  in  such  a  case  it  is  also  necessary  for  the  prosecution  to  establlsli 
that  the  police-constable  was  making  an  investigation  under  Ch.  XIV.  of  the  Criminal 
Procedure  Code. 

*  Criminal  Reference,  No.  2  of  1889,  made  by  R.  F.  Rampini,  Esq.,  Sessions  Judge 
of  Burdwan,  dated  the  26th  of  January  1889. 
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This  was  a  reference  made  by  the  Sessions  Judge  of  Burdwan  under  the 
following  circumstances : — 

On  the  24th  November  1888,  in  the  course  of  a  trial  before  the  Joint-Magis- 
trate of  Ranigunge,  in  which  one  Rambandhu  Ghose  and  others  were  charged 
wiih  mischievously  destroying  a  house  by  fire,  the  accused  in  this  case,  Bailcanta 
Bauri,  and  two  otlier  persons,  named  Dinonaih  Ojha  and  Kalpa  Bauri,  gave 
evidence,  during  the  course  of  which  they  stated  that  they  had  not  seen  the 
house  set  fire  to.  The  Sessions  Judge,  in  his  letter  referring  the  case,  stated 
that  these  three  witnesses  had  previously  stated  to  a  head-constable  of  police, 
who  had  inquired  into  the  case  against  Rambandhu  Ghose  and  the  others  charg- 
ed with  him,  that  ihey  had  seen  the  house  set  fire  to,  and  had  given  full  details 
of  the  occurrence  which  they  said  they  had  witnessed. 

The  Joint-Magistrate,  having  regard  to  the  provisions  of  s.  161  of  the  Cri- 
minal Procedure  Code,  under  which  ajl  persons  are  bound  to  answer  truly  all 
questions  put  to  them  by  a  police-officer  relating  to  a  case  into  which  he  is  in- 
quiring, being  of  opinion  that  the  three  witnesses  had  given  false  evidence 
either  before  the  police-officer  or  before  him,  committed  them  separately  10  the 
Court  of  the  Sessions  Judge  to  be  tried  on  alternative  charges  of  giving  false 
evidence. 

Three  separate  trials  were  held  by  the  Sessions  Judge  with  the  aid  of  the  same 
jury,  which  resulted  in  the  jury  acquitting  Baikanta  Bauri,  and  convicting  the 
other  two.  The  Sessions  Judge  disagreed  with  the  verdift  of  acquittal,  and 
referred  this  case  to  the  High  Court,  giving  his  reasons  for  so  doing  in  his  letter 
of  reference  as  follows : — 

"I  tried  the  case  of  Dinonath  Ojha  on  the  24th  instant  with  the  assistance 
of  a  jury,  and  the  jury  unanimously  found  the  accused  guilty  of  the  offence 
with  which  he  was  charged.  I  proceeded,  on  the  25th  instant,  to  try  the  case 
of  Baikanta  Bauri  with  the  assistance  of  the  same  jury,  and  though  the  circum- 
stances of  his  case  were  similar  to  those  of  Dinonath  Ojha,  and  though  the 
evidence  in  the  two  cases  were  exactly  the  same,  except  that  in  Baikanta  Bauri's 
case  one  additional  witness  was  examined  by  the  prosecution,  and  no  witness 
was  cited  for  the  defence,  whereas  one  witness  was  cited  on  behalf  of  Dinonath 
Ojha,  the  jury  acquitted  the  accused.  I  at  first  thought  that  the  jury  acquitted 
Baikanta  Bauri,  because  I  had  sentenced  Dinonath  Ojha  to  six  months'  ri- 
gorous imprisonment,  and  it  occurred  to  me  that  this  punishment  may  have 
seemed  to  them  to  be  excessive.  But  on  my  proceeding,  later  in  the  day,  to 
try,  wiih  the  assistance  of  the  same  jury,  the  case  of  the  third  accused  person, 
namely,  Kalpa  Bauri,  they  unanimously  convicted  this  man,  though  the  evi- 
dence for  the  prosecution  was  the  same  as  the  evidence  for  the  prosecution  in 
the  case  of  Baikanta  Bauri,  with  the  exception  that  there  was  one  witness  for 
the  prosecution  less. 

**  I  can  see  no  distinction  between  the  cases  of  these  three  accused  persons, 
two  of  whom  the  jury  have  found  guilty,  and  one  of  whom  the  jury  have  ac- 
quitted. I  approve  of  the  unanimous  verdict  of  the  jury  in  the  cases  of  Di- 
nonath Ojha  and  Kalpa  Bauri,  and  entirely  disagree  with  the  verdict  of  the  jury 
in  the  case  of  Baikanta  Bauri.  I  can  see  no  reason  for  it  whatever,  and  con- 
sider it  to  be  illogical  and  whimsical  in  the  extreme.  1  submit  the  records  of 
all  three  cases  for  the  inspection  of  the  High  Court,  and  recommend  that  the 
verdict  of  the  jury  in  the  case  of  Baikanta  Bauri  be  set  aside,  and  that,  like  Di- 
nonath Ojha  and  Kalpa  Bauri,  he  be  convicted  of  an  offence  under  s.  193,  Penal 
Code." 

No  one  appeared  on  the  reference. 


1889. 


The 
Empress 

V. 

Baikanta 

Bauri, 
.16  Cal.  349. 
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The  charge  framed  against  the  accused,  together  with  the  nature  of  tl^ 
evidence  admitted  during  the  trial  before  the  Sessions  Judge,  and  the  charge  of 
the  Sessions  Judge  to  the  jury,  appear  sufficiently  from  the  judgment  of  the  High 
Court  (Mitter  and  Macpiierson,  JJ.),  which  was  as  follows : — 

The  Sessions  Judge  of  Burdwan,  dissenting  from  the  verdict  of  acquittal 
of  the  jury,  has  referred  this  case  under  s.  307  of  the  Code  of  Criminal  Proce- 
dure. The  charge  against  the  accused  was,  under  s.  193  of  the  Indian  Penal 
Code,  of  giving  false  evidence,  and  is  to  the  following  effect :  "  That  he,  on  or 
about  the  31st  day  of  October  1888,  at  Purulia,  Thannah  Rani^unge,  in  the 
course  of  the  inquiry  into  the  case  of  arson  of  Empress  v.  Rambandhu  Ghose 
and  others^  before  Anadinath  Bundopadhya,  head -constable  of  outpost  Farid- 
pore,  stated  in  evidence  that  he  had  seen  Rambandhu  Ghose  set  fire  to  the  house, 
and  that  he,  on  or  about  the  23rd  day  of  November  1888,  at  Bharra,  Thannah 
Assensole,  in  the  course  of  the  inquiry  into  the  case  of  arson — Empress  v.  Ram- 
bandhu  Ghose  and  others — before  the  Sub-Divisional  Magistrate  of  Ranigunge, 
staled  in  evidence :  "  I  did  not  see  anybody  set  fire  to  the  house.  I  was  a 
mile  off  at  home,"  one  of  which  statements  he  either  knew  or  believed  to  be  false, 
or  did  not  believe  to  be  true,  and  thereby  committed  an  offence  punishable  under 
s.  193  of  the  Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Ses- 
sion." 

The  evidence  that  was  given  in  this  case  does  not  show  which  of  these 
statements  is  false,  but  the  Sessions  Judge  is  of  opinion  that  the  two  statements 
are  contradictory,  that  one  of  them  must  be  false,  and  therefore  that  the  ac- 
cused should  be  found  guilty  under  s.  193  of  the  Indian  Penal  Code.  Now,  the 
statement  made  by  the  accused  on  the  3 1  st  day  of  October  1 8S8  was  made  be- 
fore >one  Anadinath  Bundopadhya,  head-constable  of  an  outpost  called  Farid- 
pore.  It  appears  to  us  that  the  Sessions  Judge,  in  his  charge  to  the  JB17,  has 
not  at  all  referred  to  the  question  whether,  if  this  sutement  be  false,  the  ac- 
cused would  be  guilty  of  giving  false  evidence  under  s.  193.  In  his  charge  to 
the  jury  he  says :  *'  The  jury  had  therefore  to  consider  (i)  whether  he  had  snade 
such  a  statement  before  the  head-constable ;  (2)  whether  he  had  made  such  a 
statement  before  the  Joint- Magistrate ;  and  (3)  whether  the  two  statements  were 
so  contradictory  as  that  one  or  other  of  them  must  be  false,  and  both  couk)  not 
be  true."  Then,  in  another  part  of  his  charge,  he  says :  "  1  then  said  on  this 
evidence  the  jury  must  make  up  their  minds  on  the  three  points  previondy  al- 
luded to.  If  they  believed  the  witnesses,  and  thought  the  two  statements  said 
to  have  been  made  bylhe  accused  were  directly  contradictory,  so  that  both  could 
not  be  true,  the  jury  would  be  justified  in  convicting  him  under  s.  193."  It 
seems  to  us  that  the  Sessions  Judge  has  overlooked  a  very  important  point  io 
the  case,  viz.^  accepting  that  the  statement  made  before  the  head -constable  was 
untrue,  whether  the  accused  could  be  found  guilty  of  giving  false  evidence  under 
s.  193.  S.  193  says :  "  Whoever  intentionally  gives  false  evidence  in  any  stage 
of  a  judicial  proceeding,  or  fabricates  false  evidence  for  the  purpose  of  being 
used  in  any  stage  of  a  judicial  proceeding,  shall  be  punished  with  imprison- 
ment of  either  description  for  a  term  which  may  extend  to  seven  years,  and 
shall  also  be  liable  to  fine ;  and  whoever  intentionally  gives  or  fabricates  false 
evidence  in  any  other  case  shall  be  punished  with  imprisonment  of  either  de- 
scription for  a  term  which  may  extend  to  three  years,  and  shall  also  be  liable  to 
fine."  Now,  it  is  evident  that  the  statement  before  the  head -con  stable,  if  it  at  all 
comes  within  the  section,  must  fall  within  the  last  part  of  it,  ws.,  "  Whoever 
intentionally  gives  or  fabricates  false  evidence  in  any  other  case  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend  to  three 
years,  and  shall  also  be  liable  to  fine."     S.  191  of  the  Indian  Penal  Code  says: 
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**  Whoever,  being  legally  bound  by  an  oath  or  by  any  express  provision  of  law 
to  state  the  truth,  or  being  bound  by  law  to  make  a  declaration  upon  any  subject,  " 
makes  any  statement  which  is  false,  and  which  he  either  knows  pr  believes  to  be 
false,  or  does  not  believe  to  be  true,  is  said  to  give  false  evidence."     Now,  the 
q<liQ3^oi^  is  whether  in  this  csise  the  statement  before  the  head-constable  was  sijich 
as  would  bring  it  within  the  definition  of  false  evidence  given  in  s.  191  of  the  In- 
dian Penal  Code.    The  answer  to  this  question  will  depend  upon  the  construction 
"we  put  upon  s.  161  of  the  Code  of  Criminal  Procedure.     The  second  paragraph 
of  that  section  declares  that  a  person  examined  by  a  police-officer  under  the 
provisions  of  it  "  shall  be  bound  to  answer  truly  all  questions  relating  to  such 
case  put  to  bim  by  such  officer."  Before  an  accused  person  can  be  held  guilty 
under  s.  193,  it  is,  therefore,  necessary  that  it  should  be  shown  by  the  evidence 
that  the  statement  which  is  set  out  in  the  charge  was  a  statement  in  answer  to 
questions  put  by  the  investigating  police-officer  to  the  accused.     That  this  state- 
ment was  made  in  answer  to  any  question  put  by  the  investigating  police-officer 
is  not  established  by  any  evidence.    The  head-constable  before  whom  this 
statement  was  made  only  says :  "  I  examined  the  accused  Baikanta  Bauri  as  a 
witness  in  that  case.     He  came  to  the  outpost  with  the  complainant.     I  ex- 
amined him  on  the  31st  October.     1  wrote  down  what  he  said.     I  wrote  down 
exactly  what  he  said.     I  produce  the  record  of  his  statement,  exhibit  C."  But 
be  does  not  say  that  this  statement,  viz,,  exhibit  C,  was  in  a.nswer  to  any  questions 
put  by  him  to  the  accused.     There  is  no  other  witness  to  establish  that  fact. 
That  being  so,  we  cannot  say  that  the  statement  in  question  is  covered  by  para. 
2  of  s.  161  of  the  Code  of  Criminal  Procedure.     It  is  true  that  the  record  of 
the  statement  is  headed  :  ''  On  beipg  questioned  said ;"  but  that  would  be  no 
evidence  of  the  fact  that  the  accused  was  questioned,  and  in  answer  to  a  ques- 
tion the  statement  was  made,  until  that  fact  was  proved  by  oral  evidence.    The 
statement  in  question  is  therefore  one  which  upon  the  evidence  we  find  was 
made  by  the  accused  to  the  head-constable,  Anadinath  Bundopadhya.     Upon 
the  establishment  of  this  fact  alone,  without  any  proof  that  the  statement  was 
in  answer  to  questions  put  by  the  head-constable,  we  are  of  opinion  that  the 
accused  cannot  be  convicted  of  giving  false  evidence  under  s.  193  even  if  that 
statement  be  proved  to  be  false.     This  is  the  main  ground  upon  which  we  think 
that  the  verdict  of  acquittal  is  correct,  but  we  desire  also  to  point  out  that  the 
evidence  in  this  case  is  very  meagre  upon  another  point  which  it  was  necessary 
fpr  the  prosecution  to  establish,  viz,,  that  the  aforesaid  head-constable,  Anadi- 
nath Bundopadhya,  was  making  an  investigation  under  Ch.  XIV.  of  the  Cri- 
minal Procedure  Code.     The  charge,  set  out  above,  states  that  this  statement 
before  the  head-constable  was  made  in  the  course  of  an  inquiry  in  a  case  of 
arson  of  The  Empress  v.  Ramhandhu  Ghose  and  others,     A  case  of  arson  is 
certainly  a  cognizable  case ;  but  that  Anadinath  Bundopadhya  was  making  an 
inquiry  under  Ch.  XIV.  when  the  statement  in  question  was  made,  and  that 
the  case  in  which  that  inquiry  was  being  made  was  a  case  of  arson,  is  not  at 
all  clearly  established  by  the  evidence  recorded  in  the  case.     All  that  th^  wit- 
nesses who  speak  upon  that  point  say,  is  that  an  inquiry  was  being  made  in 
the  case  of  Buloram  Roy  v.  Rambandhu  Ghose  about  the  burning  of  a  house. 
This  evidence  is  not  in  our  opinion  sufficient  to  show  that  the  inquiry  was  be- 
ing made  into  a  cognizable  case,  viz  ,  arson.   We  are,  therefore,  of  opinion  that 
the  verdict  of  the  jury  was  right.     We  therefore  acquit  the  accused  of  the  charge 
framed  against  him,  and  direct  his  release  from  custody. 


The 
Empress 

Baikanta 

Eauju, 
i6CaK349. 


H.  T.  H. 


Acquittal  upheld. 
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FULL  BENCH. 

Be/ore  Sir  W.  Comer  Pet  her  am,  Kt.,  Chief  Justice,  Mr,  Justice  Miiter,  Mr. 
Justice  Prinsep,  Mr,  Justice  Wilson,  and  Mr,  Justice  Tottenham. 

1889.        NILMONY  PODDAR  and  others  (Appellants)  v,  QUEEN-EMPRESS 
Mar,  21,  (Respondent).^ 


16  Cal.  442.    Sentence — Separate  sentences  for  rioting  and  grievous  hurt — Penal  Code,  ss,  7/, 
para,  /,  144,  i47t  ^4^*  324'-^AS  VlJl,  of  1882 — Criminal  Procedure  Code  (A3 

X,ofi882j,s,35' 

Per  Curiam  (Tottenham,  J.,  dissenting). — Separate  sentences  passed  upon  persons  foe 
the  offences  of  rioting  and  grievous  hurt  are  not  legal  where  it  is  found  that  such  persons 
individually  did  not  commit  any  act  which  amounted  to  voluntarily  causing  hurt,  bat  were 
guilty  of  that  offence  under  s.  149  of  the  Penal  Code.  Empress  v.  Ram  Par/aA' approved ; 
Loke  Nath  Sarkar  v.  Queen  Empress^  overruled. 

Reference  to  a  Full  Bench  made  by  Mr.  Justice  Mitter  and  Mr.  Justice 
Macpherson  under  the  following  order  : — 

The  question  reserved  by  us  in  this  case  is,  whether  separate  sentences 
passed  upon  the  appellants,  Nos.  i,  3,  4,  and  5,  for  offences  of  rioting  and  hurt, 
are  legal. 

The  finding  of  the  lower  Court  which  we  have  upheld  is  that  these  ap- 
pellants, who  are  guilty  of  rioting,  did  not  individually  commit  any  acts  whicfa 
amounted  to  voluntarily  causing  hurt;  but  they  are  guilty  of  that  ofifence, 
because  their  co-appellants,  Charan  and  Nobin,  with  whom  they  were  asso- 
ciated as  members  of  an  unlawful  assembly,  committed  certain  acts  which 
amounted  to  voluntarily  causing  hurt  in  prosecution  of  the  common  object  ol 
that  assembly.  The  appellants,  Nos.  i,  3,  4,  and  5,  were,  therefore,  found 
guilty  of  the  offence  of  hurt  under  s.  149  of  the  Indian  Penal  Code. 

In  appeal  No.  38  of  this  year  this  question  arose,  and  following  Emprtu 
V.  Ram  Partab^  we  held  that  separate  sentences  for  the  two  offences  are  not 
legal.  At  that  time  we  were  not  aware  that  in  Empress  v.  Loke  Naih  Sarkar^ 
the  contrary  view  was  taken. 

We,  therefore,  refer  the  following  question  to  a  Full  Bench:  whether 
separate  sentences  passed  upon  appellants  i,  3,  4,  and  5  for  offences  of  noting 
and  hurt  are  legal,  it  being  found  that  they  individually  did  not  commit  any 
act  which  amounted  to  voluntarily  causing  hurt,  but  are  guilty  of  that  offence 
under  s.  149  of  the  Indian  Penal  Code. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. — In  the 
prosecution  of  the  common  object  of  the  unlawful  assembly,  which  was  to  take 
possession  of  certain  lands,  several  huts  were  broken  down;  one  man,  Bbagidhar, 
was  badly  beaten  by  one  of  Che  rioters  not  under  trial,  and  by  other  rioters  not 
identified.  Another  man,  Miajan,  was  wounded  with  a  spear  by  one  of  the 
accused,  and  with  a  lathi  by  another  accused.  Force  and  violence  having  been 
used  in  pulling  down  the  huts  and  in  beating  Bhagidhar,  the  accused  have  all 
been  found  guilty  of  rioting,  and  sentenced  to  the  full  punishment  awardable; 
and  the  two  men  who  wounded  Miajan  have  also  been  separately  punished  for 
causing  hurt  to  him,  but  the  four  other  accused  not  having  individually  caused 

*  Full  Bench  on  Criminal  Appeal,  No.  78  of  1889,  against  the  judgment  of  Mr.  B,  L 
Gupta,  Officiating  Sessions  Judge  of  Faridpore,  dated  the  8th  December  i888. 
=  I.  L.  R.,  6A11.  121. 
3  I.  L.  R.,  II  Cal.  349. 
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hurt  to  any  one,  tjie  qi^stion  whether  they  may  be  separately  punished  for  the 
hurt  has  been  referred  to  the  Full  Bench.  It  is  conceded  that  all  the  prisone;rs 
were  punishable  for  rioting,  and  that  two  of  them  were  separately  punishable 
for  the  hurt  they  caused  in  prosecution  of  the  common  object  of  the  riot.  If 
these  two,  as  is  conceded,  were  guilty  of  an  offence  punishable  separately  for 
the  punishment  awarded  for  the  riot,  all  the  others  are,  it  is  submitted,  also 
punishable  in  a  like  manner;  for,  by  s.  149  of  the  Penal  Code,  if  an  offence 
is  committed  by  any  member  of  an  unlawful  assembly  in  prosecution  of  a  com- 
mon object,  every  member  is  guilty  of  that  offence.  If  the  offence  is  separable 
in  the  one  case,  it  is  a  separable  offence  in  the  other.  S.  71  of  the  Penal  Code 
does  not  apply  to  a  case  of  this  nature.  111.  a  to  that  section  shows  what  was 
in  contemplation  by  the  words  "  an  offence  made  up  of  parts.'*  This  refers  to 
one  offence,  in  regard  to  which  there  can,  in  the  nature  of  things,  be  only  one 
trial ;  as  where  hurt  is  caused  by  several  blows  with  a  stick,  the  several  blows 
make  out  one  offence,  and  could  only  be  tried  and  be  punishable  as  one  of- 
fence. The  second  illustration  applies  to  the  present  case.  The  hurt  inflict- 
ed on  Bhagidhar  is  no  part  of  the  offence  against  Miajan.  Each  might  have 
insisted  on  a  separate  trial,  and,  although  the  facts  in  evidence  in  the  two  ca,se8, 
viz,,  that  the  accused  took  part  in  the  riot,  but  could  not  b^  identifi&fl  f^s 
having  struck  any  particular  blow,  might  be  the  same,  the  offences  for  which 
they  were  responsible  as  rioters  would  be  separate  and  distinct,  and  they  would 
be  equally  responsible  to  Miajan  as  to  Bhagidhar.  S.  35  of  the  Criminal  Pro- 
cedure Code,  which  relates  to  convictions  for  separate  and  distinct  offences 
at  one  trial,  governs  this  case,  and  not  s.  71  of  the  Penal  Code. 

Rioting  is  an  offence  against  the  public  tranquillity,  and  is  dealt  with  in  a 
different  chapter  of  the  Penal  Code  from  offences  affecting  the  human  body. 
Examples  of  "  more  offences  than  one  "  are  given  in  ills,  a  to  h.  In  s.  235  of 
the  Criminal  Procedure  Code,  ill.  g  shows  that  the  offences  of  rioting  and  hurt 
are  separate.  If  they  are  separate  offences,  s.  71  of  the  Penal  Code  cannot 
apply  to  them.  The  illustration  given  in  Empress  v.  Ram  Partab}  as  appli- 
cable to  the  first  part  of  s.  71,  is  not  appropriate  to  that  part,  but  comes  under 
part  3  of  that  section.  A  person  cannot  be  punished  both  for  being  a  mem- 
ber of  an  unlawful  assembly  and  for  riot,  because,  when  force  is  superadded  to 
the  first,  it  becomes  the  second,  and  the  combination  of  unlawful  assembly  and 
force  constitute  a  different  offence.  The  illustration  regarding  the  man  who 
holds  up  his  fist,  then  strikes,  and  then  stabs,  is  of  the  same  character  as  the 
several  blows  in  one  beating  are  one  offence ;  but  the  causing  of  grievous  hurt 
to  three  people,  which  were  the  facts  found  in  that  case,  did  not  culminate  in 
the  riot  for  which  the  accused  was  punished.  If  the  riot,  on  the  other  hand, 
culminates  in  murder,  or,  as  in  the  above  case,  in  grievous  hurt,  the  rioters 
become  liable,  it  is  submitted,  for  those  separate  offences  under  s.  149.  The 
Qthar  oases, against  my  contention  followed  and  accepted  the  arguments  in  the 
above  case.  They  are,  however,  dissented  from  in  Queen-Empress  v.  Dung^r 
Simgh  ;^  Loke  Naih  Sarkar  v.  Queen- Empress  ;^  Queen- Empress  y.  Pirshad  ;^ 
Queen^Empress  v.  Sakharam  Bhau  ;°  Queen-Empress  v.  Nirichan,^ 

No  one  appeared  for  the  prisoner. 

The  following  opinions  were  delivered  by  the  Court  (Petheram,  C.J.,  Mit- 
TER,  Prinsep,  Wilson,  and  Tottenham,  JJ.): — 


1889. 

NiLMONV 
PODDAR 

V. 
QUSEN- 

^BR^9S, 


>  I.  L.  R.,  6  All  121,  on  p.  124,  line  26. 
«  I.  L.  R.,  7  All.  29. 
»I.  L.  R.,  II  Cal.  349. 


*  I.  L.,  R.,  7  All.  414. 
'  I.  L.  R.,  10  Bom.  496. 
« I.  L.  R.,  12  Mad.  36. 
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1889. 


NiLMONY 

PODDAK 

V. 

Queen- 
Empress, 
i6Cal.  442. 


Petheram,  CJ.,  Mitter,  Prinsep,  and  Wilson,  JJ. — ^We  are  of  opinion 
'  that  the  questions  referred  in  this  case  should  be  answered  in  the  negative. 

The  appellants  Nos.  i,  3,  4,  and  5,  were  found  guilty  of  rioting,  armed 
with  deadly  weapons,  under  s.  148  of  the  Indian  Penal  Code,  and  each  of  them 
was  sentenced  to  three  years'  rigorous  imprisonment  for  that  offence.  Two  of 
their  co-appellants,  whose  appeals  are  not  before  us,  are  found  to  have  com- 
mitted, in  prosecution  of  the  common  object  of  the  unlawful  assemblv  of  which 
they  were  all  members,  acts  which  amounted  to  voluntarily  causing  hurt  under 
s.  324  of  the  Indian  Penal  Code.  The  appellants  Nos.  i,  3,  4,  and  5,  were, 
therefore,  also  found  guilty  of  voluntarily  causing  hurt  under  s.  324  of  the 
Indian  Penal  Code,  coupled  with  s.  149  of  the  Indian  Penal  Code.  For  this 
offence  each  of  them  was  sentenced  to  a  further  period  of  rigorous  imprisonment 
for  one  year.  We  think  that  under  the  first  paragraph  of  s.  71  of  the  Indian 
Penal  Code  these  separate  sentences  are  not  legal. 

Para,  i  of  s.  71  of  the  Indian  Penal  Code  is  to  the  following  effect: — 

"  Where  anything  which  is  an  offence  is  made  up  of  parts,  any  of  whidi 
parts  is  itself  an  offence,  the  offender  shall  not  be  punished  with  the  poni^- 
ment  of  more  than  one  of  such  his  offences  unless  it  be  so  expressly  provided." 

In  this  case  the  offence  of  voluntarily  causing  hurt  under  s.  324,  coupled 
with  s.  149  of  the  Indian  Penal  Code,  of  which  these  appellants  have  been  found 
guilty,  is  primarily  made  up  of  two  parts,  viz, :  (i)  of  their  being  members  ci 
an  unlawful  assembly,  by  which  force  and  violence  was  used  in  prosecution  of 
its  common  object,  and  the  members  of  which  were  armed  with  deadly  wea- 
pons ;  and  (2)  of  the  offence  of  voluntarily  causing  hurt  being  committed  by 
two  other  members  of  the  unlawful  assembly  in  prosecution  of  its  common  ob- 
ject. The  first  of  these  two  parts  is  itself  an  offence,  viz,,  rioting,  armed  with 
deadly  weapons,  under  s.  148  of  the  Indian  Penal  Code.  It  is  nowhere  ex- 
pressly provided  in  law  that,  under  the  circumstances  set  forth  above,  the  of- 
fender may  be  punished  separately  for  the  two  offences  constituted  by  the  whole 
and  the  part  respectively.  Therefore  we  find  that  all  the  conditions  laid  down 
in  para,  i  of  s.  71  of  the  Indian  Penal  Code  are  present  here.  Consequently 
the  infliction  of  separate  punishments  for  the  two  offences  is  illegal  under  it. 

The  following  cases  were  cited  before  us :  Empress  v.  Ram  Partab  ;^  Lake 
Nath  Sarkar  v.  Queen- Empress  ;^  Queen-Empress  v.  Dungar  Singh  ^  Quee*- 
Empress  V.  Per  shad  ;^  Queen- Empress  v.  Ram  Sarup;^  Queen-Empress  \.  Sakha- 
ram  Bhau  ;•  Queen-Empress  v.  Nirichan3 

With  the  exception  of  the  first  two,  the  other  cases  do  not  appear  to  us  to 
be  any  authority  upon  the  question  under  our  consideration.  In  some  of  the 
Allahabad  cases  Mr.  Justice  Brodhurst  expressed  his  opinion  upon  it ;  but  wc 
do  not  find  that  this  question  legitimately  arose  in  them. 

For  the  reasons  set  forth  above,  we  agree  with  the  view  expre^ed  by  Mr. 
Justice  Straight  in  Empress  v.  Ram  Partab^ 

The  result  is  that  the  sentence  of  one  year's  rigorous  imprisonment  pass- 
ed up)on  each  of  the  appellants  Nos.  i,  3,  4,  and  5,  under  s.  324,  coupled  widi 
s.  149  of  the  Indian  Penal  Code,  will  be  set  aside. 

Tottenham,  J. — In  my  opinion  the  separate  sentences  passed  upon  the 
appellants  Nos.  i,  3,  4,  and  5  for  offences  under  ss.  148  and  324  of  the  Penal 


» I.  L.  R.,  6  All.  121. 
=  1.  L.  R.,  II  Gal.  349. 
'  I.  L.  R.,  7  All.  29. 


'*  I.  L.  R.,  12  Mad.  36. 


*  I.  L.  R.,  7  All.  414. 

*  I.  L.  R.,  7  All.  757. 

*  I.  L.  R.,  10  BoDL  4961 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  XVL 


923 


Code  are  legal.    The  legality  of  the  convictions  is  not  in  dispute  before  us,  and  _ 
it  seems  to  me  that  the  prisoners  are  each  liable  under  s.  35  of  the  Code  of  Cri-  " 
minal  Procedure  to  receive  sentences  in  respect  of  each  of  these  offences,  un- 
less s.  71  of  the  Penal  Code  protects  them  from  being  punished  for  each  offence. 

S.  71,  as  amended  by  A6t  VIII.  of  1882,  provides  for  three  cases  in  which 
the  offender  shall  not  be  liable  to  be  punished  for  more  than  one  of  two  or  more 
offences  of  which  he  may  have  been  convijcted. 

The  first  clause  of  that  section  is  the  only  one  that  need  be  considered  in 
this  case ;  for  that  is  the  one,  if  any,  which  may  be  applicable  to  this  case. 

The  first  clause  then  is  in  these  words  :  "  When  anything  which  is  an  of- 
fence is  made  up  of  parts,  any  of  which  parts  is  itself  an  offence,  the  offender 
shall  not  be  punished  with  the  punishment  of  more  than  one  of  such  offences, 
unless  it  be  so  expressly  provided.'* 

The  prisoners  have  been  convicted  of  offences  punishable  under  ss.  148 
and  324  of  the  Penal  Code.  It  is  true  that  the  offence  punishable  under  s.  148 
is  made  up  of  parts,  either  of  which  parts  is  itself  an  offence,  viz,y  being  a  mem- 
ber of  an  unlawful  assembly,  armed  with  a  deadly  weapon  (s.  144),  and  rioting 
(s.  147);  but  s.  148  expressly  provides  a  higher  punishment  than  could  be  award- 
ed for  either  of  those  two  offences. 

The  offence  under  s.  324,  of  which  also  the  prisoners  have  been  convict- 
ed, is  not  necessarily  made  up  of  parts,  any  of  which  parts  is  itself  an  offence : 
so  that  s.  71  does  not  very  clearly  affect  the  liability  of  the  prisoners  to  be  separate- 
ly sentenced  for  each  offence. 

But  an  opinion  has  been  expressed  that,  because  the  conviction  of  the  pri- 
soners of  the  offence  punishable  by  s.  324  is  justified  only  by  the  provisions  of 
s.  1 49,  therefore  that  offence  is  in  this  case  made  up  of  parts,  any  of  which  parts 
is  itself  an  offence,  the  parts  being  offences  under  ss.  143  to  147  and  148  by  the 
prisoners  themselves,  and  an  offence  under  s.  324  committed  by  another  person. 

I  am  unable  to  adopt  this  view.  I  could  perhaps  do  so  if  s.  149  defined 
and  made  punishable  any  specific  offence  :  but  it  does  not  do  this.  It  simply 
declares  that  under  certain  circumstances  every  person,  who  is  a  member  of  an 
unlawful  assembly,  is  guilty  of  the  offence  committed  by  some  other  member  of 
it,  whatever  that  offence  may  be ;  and,  if  he  is  guilty,  I  apprehend  he  is  liable 
to  be  punished  for  it. 

He  is  not  convicted  of  an  offence  punishable  under  s.  149,  but  of  an  of- 
fence punishable  under  whatever  section  such  offence  is  made  punishable.  S. 
149  simply  makes  the  participators  in  an  unlawful  assembly  equally  liable  with 
the  actual  perpetrator  for  any  offence  committed  by  him  in  prosecution  of  the 
common  object. 

The  actual  perpetrator  is  unquestionably  punishable  both  for  rioting  and 
for  any  further  offence  he  commits ;  and,  if  such  further  offence  is  committed 
in  prosecution  of  the  common  object  of  the  rioters,  s.  149  declares  that  each  one 
of  these  is  guilty  notwithstanding  that  he  did  not  do  the  ad  or  abet  it.  It  places 
each  member  of  the  unlawful  assembly  in  the  same  pbsition  as  the  actual  per- 
petrator of  the  further  offence.  This  seems  to  me  to  be  the  plain  meaning  of 
the  law,  and  1  cannot  agree  in  holding  that  the  offence  punishable  under  s.  324 
is  made  up  of  several  parts  upon  the  ground  that  it  is  s.  149  which  declares  the 
guilt  of  the  prisoners. 

I  think  the  sentences  passed  are  legal. 

Sentence  varied, 
T.  A.  P. 
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CRIMINAL  MOTION. 
Be/ore  Mr.  Justice  Mitter  and  Mr.  Justice  Macpherson. 
i8«9.       ABRAHAM  (Petitioner)  v.  MAHTABO  and  another  (Oppositk  Parties).' 

Mitt,  2f 

,  Criminal  Procedure  Code  fA3  X,  of  1882J,  5.  ss' — Unlawful  detention  for  an  urn- 


16  Cal.  487I  lawful  purpose — Infant,  Custody  of 

A  Hindu  girl,  under  the  age  of  14  years,  went  of  her  own  accord  to  a  Missioa  Hoose, 
where  she  was  received  and  allowed  to  remain.  The  mother  and  husband  of  the  girl  there- 
upon  applied  to  the  Magistrate,  who  took  proceedings  under  s.  551  of  the  Criminal  Proce- 
dure Code.  The  Lady  Superintendent  of  the  Mission  House  denied  that  the  girl  was 
legally  married,  and  alleged  that  she  was  practically  being  brought  up  with  the  connivance 
of  the  mother  to  a  life  of  prostitution.  The  Magistrate,  after  recording  evidence,  foand 
that  the  girl  was  legally  married ;  that  the  other  allegation  was  not  established ;  and  that, 
although  she  went  to  and  remained  in  the  Mission  House  of  her  own  free  will,  there  was. 
Under  the  circumstances,  an  unlawful  detention  for  an  unlawful  purpose.  He  ftutber  fcwod 
that  there  were  no  facts  established  which  would  disentitle  the  husband  or  the  mother  to 
the  custody  of  the  girl,  and  passed  an  order  under  the  section  directing  the  girl  to  be  restored 
to  her  mother. 

Held,  upon  the  facts  as  found  by  the  Magistrate,  as  it  was  immaterial  whether  the  giri 
did  or  did  not  consent  to  remain  at  the  Mission  House,  there  was  an  unlawful  detention 
within  the  meaning  of  these  words  as  used  in  the  section,  as  the  girl  was'kept  against  the 
will  of  those  who  were  lawfully  entitled  to  have  charge  of  her. 

Held,  also,  that  s.  551,  appl3ring  only  as  it  does  to  women  and  female  children,  most 
not  be  construed  so  as  to  make  it  include  purposes  which,  although  not  unlawful  in  them- 
selves, might  only  become  so  when  entertained  towards  a  child  in  opposition  to  the  wishes 
of  its  guardian,  but  that  the  purpose,  whether  entertained  towards  a  woman  or  a  fonale 
child,  must  be  in  itself  unlawful. 

Held,  consequently,  that,  in  the  circumstances  of  the  case,  there  was  no  detention  for 
an  unlawful  purpose,  and  that  the  Magistrate  had  no  power  to  make  the  order. 

Held,  further,  that,  although  the  Magistrate  had  no  power  under  the  section  to  make 
the  order  he  did,  it  did  not  follow  that  the  Court  should  direct  the  girl  to  be  restored  to 
the  custody  of  the  Lady  Superintendent,  even  if  it  had  the  power  to  do  so,  and  that,  hav- 
ing regard  to  the  circumstances  of  the  case,  there  was  nothing  to  justify  such  an  order 
being  passed. 

This  case  arose  out  of  an  application  made  by  Mahtabo  and  Radhakissen 
to  the  Magistrate  of  Patna,  under  s.  551  of  the  Criminal  Procedure  Code,  for  an 
order  that  Ellen  Abraham,  who  was  the  Lady  Superintendent  of  the  Patna  Ze- 
nana Mission,  should  restore  to  their  charge  a  girl  Luchminia. 

Radhakissen  claimed  to  be  entitled  to  the  custody  of  the  girl  as  her  husband, 
and  Mahtabo,  who  was  her  mother,  was  quite  willing  that  her  daughter  should 
be  made  over  to  him  ;  throughout  the  proceedings  the  two  petitioners  were  re- 
garded as  forming  one  party.  On  the  application  being  made  to  the  Magistrate* 
an  order  was  passed  on  the  30th  October,  directing  Miss  Abraham  to  piodace 
the  girl  in  Court,  and  show  cause  why  she  should  not  be  made  over  to  her  hus- 
band or  mother,  and  thereafter  cause  was  shown,  both  parties  heard  by  the  Ma- 
gistrate, and  several  witnesses  examined  before  him.  On  the  6th  December, 
Uie  Magistrate  passed  an  order  to  the  effect  that  the  petitioners  were  entitled  to 
the  charge  of  the  girl,  and  that,  as  they  were  willing  that  she  should  be  made 
over  to  one  or  other  of  them,  she  should  be  made  over  to  the  charge  of  the 
mother  Mahtabo,  which  was  accordingly  done. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Magistme, 
the  material  portion  of  which  was  as  follows : — 

1  Criminal  Motion,  No.  25  of  1889,  against  the  order  passed  by  C.  C.  Quintt^  Esq,, 
Magistrate  of  Patna,  dated  the  6th  of  December  1889. 
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The  admitted  facts  of  the  case  are  that  the  girl  Luchminia  had  Been  Kving         iggg. 

with  Radhakissen,  either  as  his  wife  or  his  mistress,  for  several  months,  and  that,  on  -^ 

the  night  of  the  i6th  October,  she  left  his  house  in  the  company  of  a  woman  named     ABRAiTAirf 
Sundari,  who  was  the  kept  mistress  of  Radhakissen,  and  went  to  the  Mission  House,  ^, 

where  she  is  now  living.  Mahta^O, 

There  is,  in  my  opinion,  nothing  to  show  that  the  girl  was  abducted  in  the  sense  |g  ^,  ^^, 
in  which  "  abduction"  is  used  in  the  Penal  Code.  To  constitute  such  abduction, 
the  use  of  force  or  deceit  is  essential,  and  there  is  no  reason  to  believe  that  either 
force  or  deceit  was  used  in  this  instance.  I  am  also  of  opinion  that  if  the  word  "  ab- 
duction **  include  *'  kidnapping,"  there  is  nothingin  this  case  to  justify  the  inference 
that  the  girl  was  kidnapped.  I  am  satisfied  that  the  girl  went  to  the  Mission  House 
of  her  own  free  will,  and  that  she  remains  there  of  her  own  free  will. 

The  only  ground  on  which  the  provisions  of  s.  551  can  be  applied  is  that  the 
girl  is  unlawfully  detained.  If,  as  is  contended  by  the  respondent,  the  girl  has  com- 
pleted the  age  of  14  years,  it  is  clear  that  under  this  section  she  must  be  regarded 
as  a  "  woman  "  and  not  as  a  "  child,"  and  the  only  order  that  I  could  pass  would  be 
an  order  to  set  her  at  liberty,  and,  at  the  same  time,  it  is  evident,  from  the  girKs 
own  statement,  that  she  is  already  at  liberty.  If  then  the  girl  has  completed  the 
age  of  T4  years,  the  order  cannot  take  effect,  and  must  be  discharged,  and  it  is,  there- 
fore, necessary  to  determine  whether  the  girl  has  reached  this  age  or  not.  I  do  not 
intend  to  discuss  this  question  at  leneth ;  I  will  only  state  that  the  mother  and  uncle 
of  the  ffirl,  who  are  good  witnesses,  if  trustworthy,  depose  that  she  is  between  the 
age  ofeleven  and  twelve  years ;  and  that  the  pundit  who  prepared  her  horoscope 
deposes  to  the  same  effect,  and  has  produced  the  horoscope  itself,  which  bears  out 
this  statement  as  regards  her  age.  1  should  add,  however,  that  there  is  no  indepen- 
dent evidence  that  the  horoscope  was  prepared  at  the  time  alleged,  and  it  is  possible 
that  it  may  have  been  fabricated  for  the  purpose  of  this  case.  On  the  other  hand, 
there  is  the  deposition  of  the  girl  herself,  which,  however,  I  do  not  consider  to  be 
very  ^ood  evidence  in  a  case  of  this  kind,  and  I  may  add  that,  though  her  statement, 
if  relied  on,  shows  that  she  must  be  more  than  12  years  of  age,  it  does  not  clearly 
establish  the  fact  that  she  has  completed  her  fourteenth  year.  The  only  other 
evidence,  if  it  can  be  considered  evidence  at  all,  is  the  testimony  of  Matangini  Bose, 
that  the  girl's  mother  stated  her  age  to  be  fourteen  years.  Assuming  the  evidence 
to  be  true,  it  is  clear  that,  under  the  circmnstances  described,  the  mother  had  an  ob- 
ject in  exaggerating  the  girl's  age,  and  it  might  also  be  fairly  inferred  that  the  girl's 
appearance  and  demeanour  were  such  as  to  suggest  that  she  was  younger  than  her 
mother  represented  her  to  be.  Considering  the  whole  evidence  on  this  point,  I  have 
come  to  the  decision  that  the  girl  is  a  female  child  under  the  age  of  14  years.  The 
next  point  is  whether  she  is  unlawfully  detained  for  an  unlawful  purpose.  It  is  ar- 
gued that  there  is  no  detention  whatever,  because  the  girl  is  free  to  go  or  stay ;  but, 
in  my  opinion,  a  child,  who  is  kept  or  allowed  to  remain  in  any  place,  against  the 
wish  of  his  or  her  lawful  guardian,  is  detained,  the  child  having  no  voice  in  the  matter 
as  regards  assent  or  dissent.  The  detention,  however,  must  be  unlawful  and  for 
an  unlawful  purpose.  The  term  unlawful  is  not  defined,  but  a  similar  word  '  illegal* 
b  defined  in  the  Penal  Code,  and  includes  everything  which  furnishes  ground  for 
a  civil  action.  I  have  no  doubt  that  the  detention  of  a  child,  by  a  person  having  no 
l^^l  claim  to  the  charge  of  such  child,  if  maintained  against  the  wish  of  the  law- 
ful guardian,  would  furnish  ground  for  a  civil  action,  and  I  am  also  of  opinion  that 
the  detention  of  a  female  child,  under  circumstances  calculated  to  induce  her  to 
abandon  the  religion  of  her  parents  and  family,  and  to  enter  another  community, 
which  would  involve  her  being  outcasted,  would  be  detention  for  an  unlawful  pur- 
pose. The  truth  or  falsehood  of  the  religion  is  a  matter  of  which  the  law  takes  no 
cognizance,  and  cannot  affect  the  question.  There  is  no  doubt  that,  if  the  girl  re- 
main in  the  respondent's  charge,  she  will  be  instructed  in  the  Christian  religion,  and 
will  be  encouraged  to  become  a  Christian,  and  I  hold  that  the  respondent  cannot 
lawfully  detain  the  girl  against  the  will  of  her  lawful  guardian  for  such  a  purpose. 
The  next  point  that  nas  been  raised  is  that  Radhakissen  is  not  entitled  to  the  charge 
of  the  girl,  as  he  is  no£  her  lawful  husband.  It  is,  I  think,  fully  proved  that  Radha- 
kissen went  through  a  form  of  marriage  with  the  girl,  which  is  recognised  as/  a  legal 
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form  of  marriage  by  members  of  his  caste,  and  that  he  subsequently  lived  with  her, 
•  and  treated  her  as  his  wife,  and  it  is  not  proved  that  the  marriage  was  invalid  by 
reason  of  the  fact  that  the  girl  is  of  a  superior  caste,  and  was  a  widow  at  the  time 
of  the  marriage.  I  think  that  a  good  deal  of  time  has  been  unnecessarily  taken  up 
in  examining  so-called  experts  on  this  point,  and  I  have  declined  to  postpone  the 
case,  in  order  to  have  further  evidence  of  this  kind  produced  ;  as  regards  the  mother, 
the  only  ground  on  which  »ny  serious  attempt  has  been  made  to  dispute  her  right 
to  the  charge  of  her  daughter  is  that  she  made  over  the  girl  to  Radhakissen,  know- 
ing that  no  lawful  marriage  had  taken  place,  and  that  virtually  the  girl  was  made 
over  to  Radhakissen  to  live  with  him  as  his  mistress,  and  that,  having  acted  in  this 
immoral  manner,  she  has  forfeited  the  right  to  have  char^  of  her  daughter.  Even 
assuming,  for  argument's  sake,  that  the  marriage  was  mvalid,  there  are,  in  my 
opinion,  no  grounds  for  inferring  that  the  mother  knowingly  abetted  in  the  celebra- 
tion of  a  mock  marriage,  and  intentionally  surrendered  her  daughter  to  a  life  of  im- 
morality. 

I  cannot,  therefore^  hold  that  Mussammat  Mahtabo  has  forfeited  her  natural 
rights. 

I  am  of  opinion  that  both  Radhakissen  and  Mussammat  Mahtabo  are  entitled 
to  the  charge  of  Mussammat  Luchminia,  and,  as  their  pleader  states  that  they  are 
willing  that  the  girl  should  be  made  over  to  one  or  other,  I  direct  that  she  be  made 
over  to  the  charge  of  Mussammat  Mahtabo. 

On  January  17th,  Mr.  M.  P,  Gasper y  on  behalf  of  Miss  Abraham,  applied 
to  the  High  Court  (Mitter  and  Macpherson,  JJ.)  for  a  rule  calling  on  the  Ma- 
gistrate to  produce  the  records  in  the  case,  and  to  show  cause  why  his  proceed- 
ings and  order  should  not  be  set  aside,  and  the  girl  Luchminia  be  allowed  to 
return  to  the  custody  of  Miss  Abraham,  if  she  were  desirous  of  doing  so. 

The  application  was  made  on  a  petition  by  Miss  Abraham,  the  material 
portion  of  which  was  as  follows : — 

1st, — ^That  your  petitioner  is  the  Superintendent  of  the  Zenana  Mission  establish- 
ed at  Patna,  and  residing  at  Goolzarbah  in  that  city. 

2nd, — On  the  i6th  day  of  October  1888,  a  woman  named  Luchminia,  acx:oni- 
panied  by  another  woman,  Sundari  by  name,  came  to  the  Mission  House.  Both  women 
nad  an  interview  with  your  petitioner,  and,  having  expressed  a  desire  to  reside  in 
such  Mission  House,  were  permitted  to  take  up  their  residence  there. 

2rd, — On  the  30th  day  of  October  1888,  one  Mussammat  Mahtabo,  the  mother 
of  the  said  Luchminia,  and  one  Radhakissen,  alleging  himself  to  be  the  husband  of 
the  said  Luchminia,  put  in  separate  petitions  to  the  District  Magistrate  of  Patna, 
praying  for  the  restoration  of  the  said  Luchminia  to  them  under  the  provisions  of  s. 
551  of  the  Code  of  Criminal  Procedure.  These  petitions,  on  the  face  of  them,  arc 
unverified  documents,  and,  moreover,  contain  no  allegation  that  the  detention  com- 
plained of  was  for  an  unlawful  purpose.  On  the  back  of  the  petition,  put  in  by  the 
said  Radhakissen,  the  District  Magistrate  made  an  order,  directing^  that  a  summons 
should  issue  on  your  petitioner  to  produce  the  said  Luchminia  before  his  Court  on 
the  6th  day  of  November  1888. 

4th, — On  the  6th  day  of  November  1888,  your  petitioner,  in  obedience  to  the 
order  contained  in  the  said  summons,  appeared  in  the  Court  of  the  District  Magis- 
trate, accompanied  by  the  woman  Luchminia.  On  the  same  day  the  said  Magis- 
trate examined,  under  solemn  affirmation,  sundry  witnesses,  vis,,  Mussammat  Mah- 
tabo. the  mother  of  the  said  Luchminia,  Gurmukh  Narain,  Radhakissen,  the  said 
Luchminia,  and  the  said  woman  Sundari.  After  taking  the  evidence  of  those  wit- 
nesses, the  Court  adjourned  the  case  to  the  14th  day  of  November  for  further  evi- 
dence. 

$th, — On  the  application  made  by  Mr.  Thompson  on  behalf  of  your  petitioner, 
a  further  adjournment  was  granted  till  the  23rd  day  of  November  1888.  During 
the  interval  which  occurred  pending  this  adjournment,  and  upon  the  application  of 
the  said  Gurmukh  Narain,  the  alleged  uncle  of  the  said  Luchminia,  it  was  arrang- 
ed that  the  said  Luchminia  should,  pending  final  orders  to  |>e  passed  in  the  case,  be 
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made  over  to  the  safe  custody  of  Mr.  Sherfuddin,  Barrister- at-law,  practising  in  the 
Patna  Courts,  and,  in  accordance  with  this  arrangement,  your  petitioner,  on  the  i6th 
day  of  November  1888,  handed  over  the  said  Luchminia  mto  the  custody  of  the  said 
Mr.  Sherfuddin,  and  the  said  Luchminia  continued  to  reside  in  the  house  of  the  said 
Mr.  Sherfuddin  for  one  day.  On  the  17th  day  of  November  1888,  the  said  Mr. 
Sherfuddin  being  unable  to  continue  to  take  further  charge  of  the  girl,  the  said 
Luchminia,  with  the  permission  of  the  Magistrate,  was  handed  back  to  your  petition- 
er, and  thenceforward  continued  under  her  care  till  the  6th  dav  of  December  1888, 
when,  under  the  order  of  the  said  Magistrate  passed  on  that  date,  she  was  forcibly 
carried  off  from  the  precincts  of  the  Court. 

6th, — On  the  22nd  day  of  November  1888,  during  the  interval  between  the  ad- 
journments of  the  case  at  Bankipur,  an  application  was  made  on  behalf  of  your  peti- 
tioner to  the  High  Court  of  Judicature  in  Calcutta,  in  its  revisional  jurisdiction,  for 
a  transfer  of  the  case  from  the  file  of  the  said  District  Magistrate  of  Patna  to  the 
file  of  the  High  Court.  This  application  was  rejected  by  this  Hon'ble  Court  on  the 
same  date. 

^th, — On  the  25th  day  of  November  1888,  the  case  coming  on  for  further  hear- 
ing- before  the  said  District  Magistrate  of  Patna,  it  was  ordered,  as  your  petitioner 
understood,  that  the  same  should  be  adjourned,  and  heard  on  some  day  after  the 
1st  day  of  December  1888. 

Bth, — On  or  about  the  26th  day  of  November  1888,  Mr.  Thompson,  on  behalf 
of  your  petitioner,  applied  for  summons  for  the  attendance  of  three  witnesses,  Pundit 
Sukhobasi  Tewari,  Pundit  Behari  Singh,  and  Pundit  Protap  Narain,  to  be  called 
for  the  purpose  of  supporting  the  case  put  forward  by  your  petitioner,  and,  on  the 
28th  day  of  November,  an  order,  directing  an  issue  of  the  said  summons,  was  passed 
by  the  Magistrate  ordering  the  attendance  of  the  said  witnesses  for  the  5th  day  of 
December. 

gth. — On  the  28th  day  of  November,  your  petitioner  is  informed  and  believes 
that  the  said  Magistrate  took  further  evidence  on  behalf  of  the  complainants,  but 
such  evidence  was  taken  in  the  absence  of  your  petitioner,  who  was  informed  by  her 
legal  adviser  Mr.  Thompson,  having  regard  to  the  order  above-mentioned,  that  the 
case  would  not  be  proceeded  with  on  that  day. 

xoth. — By  an  order  dated  the  28th  of  November  1888,  the  date  of  the  further 
hearing  of  the  case  was  fixed  for  the  5th  day  of  December  1888. 

nth, — On  the  5th  day  of  December  1888,  a  further  hearing  of  the  case  was 
held  by  the  same  Magistrate,  and  sundry  witnesses  on  behalf  of  the  coniplainant 
in  the  case  were  re-called  and  further  examined,  as  also  were  Matangini  Boseand 
Pundit  Sukhobasi  Tewari  and  Pundit  Behari  Singh,  the  two  last  being  two  of  the 
three  witnesses  summoned  on  behalf  of  your  petitioner. 

12th. — On  the  same  day,  it  appearing  that  the  said  Protap  Narain,  a  priest 
from  Benares,  already  summoned  on  behalf  of  your  petitioner,  was  not  present  in 
Court,  a  petition  was  presented  to  the  Court,  on  your  petitioner's  behalf,  praying 
that  a  fresh  summons  should  issue  to  the  said  witness,  but  the  Court,  by  an  order 
made  on  the  back  of  the  said  petition,  refused  to  grant  a  further  postponement  of 
the  case,  and  rejected  the  application. 

13th, — Your  petitioner  submits  that  the  said  Ma^fistrate  in  issuing  a  summons 
upon  your  petitioner,  under  the  provisions  of  s.  551  ot  the  Code  of  Criminal  Proce- 
dure, upon  the  materials  as  set  forth  on  the  3rd  paragraph  of  this  petition,  acted 
illegally  and  without  jurisdiction. 

14th, — Your  petitioner  further  submits  that  the  Magistrate  was  in  error  in  treat- 
ing the  proceeding  as  contentious,  and  the  procedure  adopted  by  him  was  not  war- 
ranted by  the  words  of  the  section. 

iSth, — Your  petitioner  further  submits  that  upon  the  facts  found  by  the  Magis- 
trate, as  indicated  in  his  judgment,  he  was  in  error  in  holding  that  the  woman  Luch- 
minia was  detained  by  your  petitioner,  and  that  such  detention,  if  any,  was  unlaw- 
ful or  for  an  unlawful  purpose,  and  that  the  said  Magistrate,  in  so  holding,  acted 
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without  jurisdiction,  and  in  error  of  the  proceedings  contemplated  under  the  provi- 
•  sions  of  s.  551  of  the  Code  of  Criminal  Procedure. 

1 6th, — Your  petitioner  further  submits  that  the  said  Luchminia  was  a  Hindu 
woman,  a  Khetri  by  caste,  and  the  widow  of  one  Durban  Lall,  who  died  about  14. 
months  before  the  alleged  second  marriage  with  Radhakissen,  a  man  of  inferior 
caste  to  herself.  Upon  these  facts  which  appear  in  the  depositions,  and  which  have 
since  been  acceptea  by  the  said  Magistrate,  your  petitioner  contended  that  the  so- 
called  second  marriage  could  be  no  marriage  at  all,  and  relied  chiefly  upon  theevi- 
dence  of  her  witness,  the  said  Pundit  Protap  Narain,  in  support  of  her  contentioii. 
The  Court  was  in  error,  and,  as  your  petitioner  submits,  acted  \n  prejudice  of  the  case 
she  was  desirous  of  setting  up,  in  refusing  to  adjourn  the  case  tor  the  examinatioa 
of  the  said  material  witness. 

ijth, — Your  petitioner  submits  that  the  said  Radhakissen  had  established  00 
right  to  the  custoav  of  the  said  Luchminia,  and  that  the  said  Mahtabo  had  no  right, 
or,  if  she  possessecl  such  right,  had  forfeited  her  claims  to  such  custody. 

1 8th, — Your  petitioner  submits  that  the  said  Distn<5l  Magistrate  oue^ht  to  haw 
held  that  the  evidence  adduced  did  not  establish  the  fa<5l  that  the  said  Luchminia 
was  under  the  age  of  14  years,  or  that  she  had  been  unlawfully  detained  by  your 
petitioner,  or  that  she  had  been  so  detained  for  an  unlawful  purpose. 

Mr.  Gasper,  in  applying  for  a  rule,  pointed  cot  that  s.  551  was  intro- 
duced into  the  Code  for  the  first  time  in  1882,  though  it  had  previously  found 
a  place  in  the  Presidency  Magistrate's  Ad ;  that  it  dealt  exclusively  witk 
women  and  female  children  under  the  age  of  14,  and  that  the  inference 
this  gave  rise  to  was  obvious.  It  did  not  deal  with  general  detention,  but  oaXj 
with  unlawful  detention  for  an  unlawful  purpose  of  women  and  female  children; 
and  it  was,  therefore,  obvious  that  the  class  of  cases  to  which  it  was  intended 
to  apply  was  not  intended  to  include  a  case  like  the  present.  He  further  con- 
tended that  the  first  complaint  should  have  been  made  on  oath,  which,  in  the 
present  case,  had  not  been  done.  And  that,  although  the  subsequent  proceed- 
ings might  have  been  on  oath,  this  did  not  cure  the  defed.  He  also  contend- 
ed that  the  section  contemplated  a  proceeding  of  a  summary  character  to  pie- 
vent  an  impending  injury  to  a  woman  pr  female  child,  and  not  a  long  conten- 
tious proceeding  like  the  present  for  the  purpose  of  obtaining  the  cq^ody  ci  a 
minor  for  which  other  provisions  of  the  law  existed. 

The  Court  stopped  Mr.  Gasper,  intimating  that  the  words  '*  unlawful  pur- 
pose," contained  in  the  section,  must  probably  be  taken  to  mean  an  "  immoral 
purpose,''  and  granted  a  rule  against  the  Magistrate  in  the  terms  asked  for. 

On  the  13th  February,  the  rule  came  on  for  argument  before  a  Bench  of 
the  High  Court  consisting  of  Mitter  and  Trevelyan,  JJ. 

Mr.  Gasper  and  Baboo  Kali  Churn  Botmerjee  in  support  of  the  rule. 

Mr.  Garthy  instructed  by  the  Deputy  Legal  Remembrancer,  for  the  Magis- 
trate. 

Mr.  Gasper, — S.  551  contemplates  that  complaint  should  be  pxade  on  oadi 
to  the  Distrid  Magistrate,  but  here  there  was  no  such  complaint  The  Joint- 
Magistrate  examined  the  complainant,  but  he  was  not  the  proper  person  to  do 
so,  and  the  Distrid  Magistrate  had  no  power  whatever  to  ddegate  his  power 
under  the  section  to  a  subordinate.  The  whole  proceedings  are,  therefore,  irre^ 
gular  and  bad.  In  the  next  place,  the  section  contemplates  summary  action 
being  taken,  and  not  the  elaborate  enquiry  which  has  been  made  in  this  case, 
when  no  less  than  13  witnesses  have  been  examined.  No  provision  is  made 
in  the  Code  for  the  examination  of  any  witnesses  under  this  section,  and  the 
objed  of  the  section  is  plainly  to  prevent  immediate  and  irreparable  aischief 
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from  being  done  to  the  persons  of  females.    Then  there  was  no  unlawful  deten- 
tion, because  the  Magistrate  has  found  that  the  girl  was  at  perfect  liberty  to " 
rejoin  her  people  if  she  so  desired.     Nor  was  there  any  "unlawful  purpose," 
for  certainly  the  education  of  a  girl  in  the  principles  of  Christianity  is  not  un- 
lawful.    [Mr.  Gasper  was  then  stopped  by  the  Court.] 

Mr.  Garth, — The  complaint  made  by  the  girFs  husband  and  another  to 
the  Magistrate  was  sufficient,  and  this  case  comes  within  the  provisions  of  s.  551. 
The  words  of  the  section  are  certainly  not  as  clear  as  they  might  be,  but  there 
can  be  no  doubt  that  "  unlawful  detention  for  an  unlawful  purpose  "  must  be 
taken  to  mean  for  an  illegal  purpose. 

[MiTTER,  J. — It  seems  to  me  that,  having  regard  to  the  fad  that  the  section 
only  refers  to  females,  "  unlawful  purpose"  must  be  taken  as  meaning  an  *'  im- 
moral purpose."] 

Mr.  Garth. — If  that  was  so,  the  legislature  might  easily  have  so  enacted; 
but  the  word  used  is  unlawful,  and  that  cannot  be  read  as  meaning  anything 
else  but  "  illegal."  In  this  case  the  girl  was  detained  from  the  lawful  guardian- 
ship of  her  husband  and  mother,  in  order  that  her  religion  might  be  changed, 
and  that  must  surely  be  held  to  be  unlawful  detention  for  an  unlawful  purpose. 

The  decision  of  the  Magistrate  on  this  point  is  correct,  and  there  can  be 
no  question  as  to  his  bona  fides, 

[Trevelyan,  J. — No  one  has  raised  any.] 

Mr.  Garth. — If  the  Court  is  of  opinion  that  the  Magistrate  has  not  taken 
the  right  view  of  the  matter,  it  is  not  for  me  to  appear  to  press  such  view  on 
your  Lordships. 

[MiTTER,  J. — The  whole  question  seems  to  be  this :  Can  the  Court  say  that 
the  detention  was  an  unlawful  detention  in  the  first  place,  and,  if  it  was,  was  it 
foran  unlawful  purpose  ?  The  Magistrate  appears  to  think  that  unlawful  detention 
means  detention  which  furnishes  grounds  for  a  civil  action,  and  unlawful  purpose 
as  something  which  would  furnish  similar  grounds;  but  could  a  guardian  main- 
tain a  civil  action  only  upon  the  ground  that  his  word  was  being  instructed  in 
the  precepts  of  Christianity  without  his  consent  ?] 

Mr.  Garth.-^k  civil  action  would  lie  for  the  custody  of  a  child  by  its 
guardian  against  the  person  unlawfully  detaining  it. 

During  the  argument  the  following  cases  were  cited  by  Mr.  Garth :  In  the 
matter  of  Mahin  Bibi  ^  and  Dowlath  Bee  v.  Shaik  AH? 

[MiTTER,  J. — The  only  question  we  need  decide  in  the  case  is  whether 
there  has  been  an  "  unlawful  detention  for  an  unlawful  purpose,"  and  upon  that 
point  we  are  with  you  Mr.  Gasper.] 

It  then  appeared  that  the  rule  had  not  been  issued  against  or  served  upon 
the  husband  or  the  mother,  but  only  on  the  Magistrate ;  the  Court  therefore  in- 
timated that  it  could  make  no  order  on  the  former  as  to  the  restoration  of  the 
girl  to  Miss  Abraham.  Mr.  Gasper  accordingly  applied  for  a  rule  on  them,  and 
a  rule  was  issued,  calling  on  Radhakissen  and  Mahtabo  to  show  cause  why  the 
proceedings  should  not  be  set  aside,  and  why  an  order  should  not  be  made  to 
the  effect  that  the  circumstances,  which  existed  before  the  order  complained  of 
was  maJe,  be  restored ;  or  why  an  order  should  not  be  made  directing  them  to 
produce  the  girl  in  the  Court  of  the  Magistrate  of  Paina  for  the  purpose  of  re- 
storing her  to  the  custody  of  the  petitioner ;  or  why  any  such  oiher  order  slo  jid 
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not  be  pftssed  as  the  facts  of  the  case  might  warrant  or  justify.    That  mle  < 
■  on  to  be  heard  before  a  Bench  consisting  of  Mitter  and  Macpheraon,  JJ-,  od 
the  20th  March. 

Mr.  Gasper  and  Baboo  Kali  Churn  Bonner jee  for  the  petitioner. 

Baboo  Umbica  Churn  Bose  for  the  opposite  party. 

Baboo  Umbica  Churn  Bose  contended  that  the  order  of  the  Magistrate  was 
right,  but  whether  it  was  so  or  not,  the  girl  having  now  gone  to  her  lawful  guar- 
dians, viz.,  her  husband  and  mother,  the  Court  could  not  interfere  to  deprive 
them  of  her  custody.  There  was,  moreover,  no  power  given  in  the  Code  to  com- 
pel the  production  of  the  girl,  and  the  only  course  left  was  for  the  Court  to  say 
that  it  had  no  power  to  remove  the  girl  from  her  lawful  guardians,  and  that  ii 
had  no  power  to  grant  that  portion  of  the  prayer  of  the  petitioner. 

Mr.  Gasper, — There  is  no  order  made  by  a  Subordinate  Court  which  this 
Court,  exercising  its  revisional  powers,  cannot  set  aside.  The  order  of  the  Ma- 
gistrate under  s.  551  being  illegal,  this  Court  can  set  it  aside,  and  order  the 
production  of  the  girl.  There  can  be  no  doubt  that,  when  an  illegal  order  has 
been  made,  this  Court  has  the  power,  in  setting  it  aside,  to  restore  the  status  quo 
ante,  so  that  the  party  against  whom  the  order  has  been  made  can  be  in  ik>  way 
injured  thereby.     Rodger  v.  The  Comptoir  UEscampte  de  Paris} 

[Mitter,  J. — I  have  grave  doubts  whether  under  the  circumstances  <rf  this 
case  we  can  order  the  mother  to  produce  the  girl  for  the  purpose  of  her  being 
removed  from  her  custody.] 

Mr.  Gasper, — There  can  be  no  doubt  your  Lordships  have  the  power ;  the 
only  question  is,  whether  you  should  exercise  it.  For  that  purpose  we  must  look 
into  the  circumstances  of  the  case.  I  am  prepared  to  show  from  the  evidence 
that  the  girl  was,  at  the  date  of  the  Magistrate's  order,  in  the  Patna  Zenana 
Mission  House,  a  house  of  respectability,  where  she  was  cared  for,  both  as  far 
as  her  comforts  and  morality  were  concerned.  From  there  she  was  taken  to 
Radhakissen,  with  whom  her  marriage  was  a  sham,  and  she  was  being  kept  for 
an  immoral  purpose.  The  Court,  having  the  power,  should  exercise  it,  and  not 
permit  the  mere  fact  of  the  mother  having  the  custody  of  the  child  to  prevent 
that  being  done. 

[Mitter,  J. — Under  such  circumstances  proceedings  might  be  taken  un- 
der s.  100  of  the  Criminal  Procedure  Code.] 

Mr.  Gasper, — On  the  facts  it  is  clear  that  the  mother  has  taken  the  child 
for  an  immoral  purpose,  in  order  to  obtain. a  living  by  it. 

[Mitter,  J. — The  evidence  having  been  taken  by  an  officer  who  had  no 
jurisdiction,  can  we  refer  to  it,  and  take  action  on  it  ?  The  matter  must  first 
surely  be  enquired  into  by  a  competent  Court.] 

Mr.  Gasper. — But  the  evidence  has  been  recorded,  and,  if  the  facts  are  as 
I  represent,  this  Court,  having  the  power  to  undo  the  action  of  the  Magistrate, 
can  also  restore  the  position  of  affairs  to  that  which  existed  before  the  iU^tl 
order,  and  this  should  be  done. 

[Mitter,  J. — The  same  object  may  be  attained  under  s.  100.  If  the  giri 
was  unwilling  to  remain  with  her  mother,  it  might  be  unlawful  detention ;  if 
she  was  being  detained  for  an  unlawful  purpose,  and  the  mother  would  not  be 
justified  in  detaining  her.] 
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Mr.  Gasper. — There  might  be  difficulties  in  the  way  of  such  a  eourse  be- 
ing adopted.    All  we  desire  is  that,  if  the  girl  is  being  detained  for  an  immoral  - 
purpose,  the  Court  should  direct  that  it  be  open  to  her  to  go  to  a  place  where 
she  would  be  protected. 

The  judgment  of  the  High  Court  (Mutter  and  Macpherson,  JJ.)  was  de 
livered  on  the  28th  March,  and  was  as  follows  : — 

S.  551  of  the  Criminal  Procedure  Code  empowers  a  District  Magistrate, 
upon  complaint  made  on  oath  of  the  abduction  or  unlawful  detention  of  a 
woman  or  of  a  female  child  under  the  age  of  14  years  for  any  unlawful  pur- 
pose, to  make  an  order  for  the  immediate  restoration  of  such  woman  to  her  li- 
berty, or  of  such  female  child  to  her  husband,  parent,  guardian,  or  other  per- 
son having  the  lawful  charge  of  such  child,  and  to  compel  obedience  with  such 
order,  using  such  force  as  may  be  necessary. 

In  pursuance  of  an  order  made  under  that  section,  the  girl  Luchminia  was 
taken  from  the  petitioner,  who  is  the  Superintendent  of  the  Patna  Zenana  Mi»- 
sion,  and  made  over  to  her  mother  Mahtabo. 

The  case  comes  before  us  in  the  exercise  of  our  revisioDal  powers  on  a 
rule  to  show  cause  why  that  order  should  not  be  set  aside,  and  why  the  girl 
should  not  be  restored  to  the  charge  of  the  petitioner,  or  such  other  order  made 
as  the  facts  of  the  case  may  warrant  and  justify. 

The  rule  was  granted  mainly  on  the  ground  that  the  order  was  made  with- 
out jurisdiction,  as  the  facts  found  did  not  disclose  "  an  unlawful  detention 
for  an  unlawful  purpose." 

The  complainants  are  Mahtabo,  the  mother,  and  Radhakissen,  the  alleged 
husband  of  the  girl.  They  made  separate  complaints,  but  they  are  really  act- 
ing together.  Their  case  is  that  the  girl  is  under  14  years  of  age ;  that  she  was 
legally  married  to  Radhakissen,  with  whom  she  lived ;  and  that  she  was  taken 
away  by  the  petitioner  and  others,  and  detained  in  the  Mission  House. 

The  facts  are  undisputed  to  this  extent  that  the  girl  had  lived  with  Ra- 
dhakissen for  a  period  of  9  or  10  months,  and  that,  on  the  i8th  October,  she  left 
his  house,  and  went  to  the  Mission  House,  where  she  remained. 

It  also  appears  that,  while  she  was  living  with  Radhakissen,  she  was  visited 
by  and  received  instruction  from  the  petitioner,  and  a  native  teacher  attached 
to  the  Mission. 

On  the  part  of  the  petitioner,  it  was  denied  that  the  girl  was  under  14  years 
of  age,  and  that  she  was  legally  married  to  Radhakissen,  and  it  was  alleged 
that  she  was  practically  being  brought  up,  with  the  connivance  of  the  mother, 
to  a  life  of  prostitution. 

The  Magistrate  took  evidence,  and  found  that  the  girl  was  under  14 ;  that  she 
was  legally  married ;  and  that,  although  she  went  to  and  remained  in  the  Mission 
House  of  her  own  will,  there  was,  under  the  circumstances,  an  unlawful  de- 
tention for  an  unlawful  purpose.  He  further  found  that  no  facts  were  established 
which  would  disentitle  the  husband  or  the  mother  to  the  charge  of  the  girl. 
An  order  for  restoration  was  accordingly  made,  and,  with  the  consent  of  Radha- 
kissen, the  girl  was  made  over  to  her  mother.  There  is  no  reason  to  suppose 
that  the  facts  have  been  wrongly  determined  by  the  Magistrate.  There  is  am- 
ple evidence  to  support  his  conclusions,  and  the  only  question  which  we  have 
to  consider  in  connection  with  the  order  is  whether,  on  the  facts  found,  there 
was  an  unlawful  detention  for  an  unlawful  purpose.  Obviously  the  Magistrate 
is  only  empowered  to  act  when  the  deteation  and  the  purpose  are  both  uilawfoL 
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Undoubtedly  there  was  an  unlawful  detention.    It  was  immaterial  whe- 
•  ther  the  girl  did  or  did  not  consent ;  she  was  kept  against  the  will  of  those  who 
were  lawfully  entitled  to  have  charge  of  her,  and  this  keeping  and  the  refusal 
to  give  her  up  amounted  to  detention  which  was  unlawful. 

The  question  whether  the  purpose  was  unlawful  is,  however,  more  difficult 
to  determine.  Admittedly  the  only  purpose  was  that  the  girl  should  become  a 
Christian^  and  the  Magistrate,  finding  that  this  involved  destruction  of  her  caste 
and  severance  from  her  proper  home,  held  that  detention  for  such  a  purpose 
against  the  will  of  her  guardian  was  a  detention  for  an  unlawful  purpose.  It 
is  not  easy  to  say  what  is  the  meaning  of  the  words  "  unlawful  detention  for 
an  unlawful  purpose  "  as  used  in  this  section,  but  their  effect  clearly  is  to  limit 
the  Magistrate's  power  of  interference  to  particular  cases.  It  might  seem 
at  first  sight  that  the  detention  of  a  child,  against  the  will  of  her  parent  or 
guardian,  with  a  view  that  she  should  be  brought  up  in  a  religion  which  such 
parent  or  guardian  disapproved  of,  and  the  adoption  of  which  would  not  only 
involve  a  total  change  in  the  child's  mode  of  life,  but  would  also  deprive  the 
parent  or  guardian  of  any  control  in  the  education  or  bringing  up  of  the  child, 
would  come  within  the  meaning  of  the  words  as  well  as  within  the  mischief  which 
they  were  intended  to  provide  against. 

But  we  think  it  is  not  so ;  and  that  the  purpose,  whether  entertained  towards 
a  woman  or  towards  a  female  child,  must  be  in  itself  unlawful. 

The  purpose  of  forcing  a  woman  to  sexual  intercourse  would  certainly  be 
unlawful;  the  purpose  of  having  sexual  intercourse  wi  h  a  girl  under  14,  even 
with  her  consent,  would,  I  take  it,  be  equally  unlawful  within  the  meaning  of 
this  section,  because  the  girl's  consent  would  be  immaterial.  But  it  cannot  be 
said  that  the  purpose  of  enabling  or  persuading  an  adult  woman  to  become  a 
Christian  would  be  in  itself  unlawful.  If  it  is  not  unlawful  in  the  case  of  an 
adult  woman,  it  could  only  be  unlawful  in  the  case  of  a  child  by  reason  of  its 
being  done  without  the  guardian's  consent.  But  we  think  it  is  impossible  to 
construe  the  section,  so  as  to  make  it  include  purposes  which,  although  not  un- 
lawful in  themselves,  might  only  become  so  when  entertained  towards  a  child 
in  opposition  to  the  wishes  of  its  guardian. 

The  section  was  not  enacted  for  the  protection  of  children  only  or  of  child- 
ren generally.  It  applies  to  women  and  to  female  children  only,  and  this  com- 
bination and  the  exclusion  of  male  children  goes  to  show,  not  only  that  some 
definite  purpose,  unlawful  in  itself,  was  contemplated,  but  that  the  purpose  had 
some  special  reference  to  the  sex  of  the  person  against  whom  it  was  entertained. 
This  view  is  supported  by  the  earlier  legislation  on  the  subject.  The  sections 
of  the  earlier  Acts,  corresponding  to  s.  551  of  the  Procedure  Code,  empowered 
the  Magistrate  to  act  when  a  woman  or  female  child  was  detained  for  specified 
purposes;  viz,y  adultery,  concubinage,  prostitution,  defiowering,  or  disposing  of 
her  in  marriage.  The  words  "  any  unlawful  purpose  "  were  first  substituted  in 
Beng.  Act  IV,  of  1866  for  the  specified  purposes  mentioned  in  the  previous  Acts, 
and  those  words  have  been  used  in  all  the  subsequent  Acts,  but  the  Magistrate's 
power  has  always  been  restricted  to  the  case  of  women  and  female  children. 
It  may  be  that  the  effect  of  the  alteration  was  to  extend  the  scope  of  the  section, 
and  to  include  some  purposes  other  than  those  which  were  before  distinctly 
specified,  but  it  is  unnecessary  to  consider  whether  this  is  the  case ;  it  is  enough 
to  say  that  the  purpose  which  is  here  found  to  have  been  entertained  is  not  an 
unlawful  purpose  within  the  meaning  of  the  section. 

It  follows  that  the  Magistrate  had  no  power  to  make  the  order  which  he 
did.    The  question  remains  whether,  in  setting  it  aside,  we  should  undo  what 
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was  done  in  giving  effect  to  it,  and  replace  the  girl  in  the  charge  of  the  person 
from  whom  she  was  taken.  We  have  no  hesitation  in  saying  ihat,  if  the  Ma-  • 
gistrate  had  the  power  which  he  supposed  he  had,  he,  in  our  judgment,  exercised 
it  very  properly  on  the  facts  before  him.  It  does  not,  therefore,  follow  that, 
because  we  now  find  he  had  not  the  power,  we  should,  as  a  matter  of  course, 
restore  the  state  of  things  which  existed  when  the  order  was  made. 

We  are,  in  fact,  asked  to  take  this  child  from  the  charge  of  her  mother  or 
husband,  in  the  custody  of  one  or  other  of  whom  she  is,  and  either  of  whom  the 
law  regards  as  her  natural  and  proper  guardian,  and  make  her  over  to  a  stranger 
whose  detention  of  the  child,  against  the  will  of  her  husband  or  mother,  would 
htj  primd/acie,  unlawful.  It  is,  we  think,  very  questionable  whether  we  have 
the  power  to  do  this ;  but,  assuming  that  we  have  the  power,  we  could  only  with 
propriety  exercise  it  if  the  proper  guardian  is  shown  to  be  in  some  way  disqualified, 
or  if,  at  the  least,  the  guardian's  character  is  so  bad  and  mode  of  life  so  im- 
moral that  it  would  not  be  proper  to  leave  the  child  in  his  or  her  charge.  Nothing 
of  the  sort  is  established.  It  is  not  even  alleged  that  the  mother  has  led  or  is 
now  leading  an  immoral  life.  All  that  is  charged  is  that,  by  giving  her  dau<?h- 
ter  to  a  man  to  whom  she  was  not  married,  she  abandoned  her,  and  left  her 
to  lead  a  life  of  prostitution.  The  truth  of  this  charge  depends  upon  the  fact 
whether  there  was  or  was  not  a  marriage.  The  Magistrate  has  found,  on  ample 
evidence,  that  there  was  a  marriage,  which  would  be  valid  if  the  parties  were 
not  incapable  of  contracting,  and  that  there  is  no  ground  for  holding  that  they 
were  incapable.  The  marriage  is  said  to  be  illegal,  because,  according  to  caste 
custom,  widows  are  not  allowed  to  marry,  and  because  one  of  the  parties  is  of 
higher  social  status  than  the  other.  It  is  only  necessary  to  point  out  that  widow 
marriages  are  now  legalised,  and  that,  although  a  marriage  may  be  improper 
according  to  caste  custom,  it  is  not  on  that  account  illegal. 

But  the  whole  charge  of  immorality  against  the  mother  falls  to  the  ground, 
when  it  is  found,  as  the  Magistrate  has  found,  that,  even  if  there  was  any  legal 
defect  in  the  marriage,  this  was  unknown  to  the  mother  and  Radhakissen,  both 
of  whom  believed  that  a  valid  marriage  had  taken  place. 

With  the  religious  aspect  of  the  case  we  have,  of  course,  nothing  whatever 
to  do.  It  matters  not  whether  the  case  is  one  of  a  Hindu  child  leaving  her 
parents,  and  being  received  and  detained  against  their  will  in  a  Christian  in- 
stitution, in  order  that  she  may  become  Christian,  or  of  a  Christian  child  leaving 
her  parents  and  being  received  and  detained  against  their  will  in  a  Mahomedan 
institution,  in  order  that  she  may  become  a  Mahomedan. 

There  are  no  circumstances  which  would  justify  us  in  ordering  that  the 
child  should  be  made  over  to  the  petitioner,  and  the  rule  must,  so  far  as  it  re- 
lates to  this,  be  discharged. 
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CRIMINAL   MOTION. 
Before  Mr.  Justice  Mitier  and  Mr.  Justice  Mcupherson. 
1889.  ABHAYESSARI  DEBI  (Petitioner)  v.  SHIDHESSARI  DEBI  (Op- 

Mar.  13.  POSITE  PaRTY).^ 


16  Cal.  513.      Criminal  Procedure  Code,  Act  X.  of  1882,  s.  14$ — Dispute  as  to  right  to  colled 

rents — Tangible  immoveable  property, 

A  dispute  as  to  the  right  to  collect  rents  is  a  dispute  concerning  tangible  immove- 
able property  within  the  meaning  of  s.  145  of  the  Criminal  Procedure  Code,  and  the  opera- 
tion of  that  section  cannot  be  limited  by  any  rule  which  would  depend  upon  the  aiea  of 
the  property  in  dispute. 

Where,  in  such  a  dispute,  which  related  to  two  pergunnahs  comprising  more  thaa 
three  hundred  distinct  villages,  it  was  admitted  by  the  petitioner  that  the  opposite  party 
had  been  in  possession  by  receipt  of  rent  from  the  tenants  up  to  a  period  some  three  xnooths 
anterior  to  the  institution  of  the  proceeding,  but  she  alleged  that  she  had  succeeded  ia 
inducing  the  tenants  to  attorn  to  her  by  payment  of  rent  to  the  officers  appointed  by  her 
since  such  period  ;  and  where  the  Deputy  Commissioner,  after  recording  a  certain  amount 
of  evidence,  refused  to  examine  anv  more  witnesses,  on  the  ground  that  the  enquiry  woald 
extend  to  an  inordinate  length  and  be  extremely  expensive,  and  passed  an  order  under  the 
section  : 

Held  that,  even  though  it  might  be  established  that  the  Deputy  Commissioner's  ac- 
tion in  excluding  evidence  was  illegal,  it  did  not  follow,  having  regard  to  the  circumstances 
of  the  case,  that  the  High  Court  would  be  justified  in  exercising  its  revisional  powers. 

Held,  further,  that  a  payment  of  rent  for  a  short  time  to  the  petitioner,  even  if  prov- 
ed, would  not  amount  to  dispossession  of  the  opposite  party.  Sarbananda  Beau  Memm- 
dor  v.  Pran  Sankar  Roy  Chowdhuri  *  followed. 

This  application  arose  out  of  a  proceeding  under  s.  145  of  the  Criminal 
Procedure  Code,  instituted  in  the  Court  of  the  Deputy  Commissioner  of  Goal- 
para,  between  the  two  Ranis  of  the  late  Raja  of  Bijni,  the  property  in  dispute 
consisting  of  two  pergunnahs,  Habraghat  and  Khotaghat,  in  which  there  were 
several  hundred  villages  with  a  population  of  over  100,000  persons,  and  of  which 
the  assessment  at  one  time  appeared  to  have  been  about  two  lakhs  of  rupees. 
The  pergunnahs  formed  a  substantial  portion  of  the  Bijni  Estate,  and  each  of  the 
Ranis  claimed  to  be  entitled  to  succeed  thereto  and  to  possession  thereof  to  the 
exclusion  of  the  other.  The  late  Raja  died  on  the  9th  March  1883,  and  these 
proceedings  were  instituted  on  the  23rd  May  1887. 

Considerable  delay  took  place  owing  to  various  applications  being  from  time 
to  time  made  to  the  High  Court,  and  owing  to  a  Receiver  of  the  whole  estate 
having  been  appointed  by  the  Court  of  first  instance  in  a  civil  suit  filed  by  the 
second  party.  Ultimately  an  appeal  was  preferred  to  the  High  Court  against 
the  order  appointing  a  Receiver,  and,  as  the  hearing  of  that  appeal  was  delayed, 
and  numerous  police-reports  as  to  the  likelihood  of  a  breach  of  the  peace  occar- 
ring  were  made,  the  Deputy  Commissioner  ordered  these  proceedings  under 
s.  145  to  be  continued.  Ultimately,  after  other  applications  to  the  High  Coart, 
the  Deputy  Commissioner  on  the  29th  of  December  1888  passed  an  order  de- 
claring Rani  Shidessari  Debi  to  be  in  possession  of  the  two  pergunnahs,  and 
entitled  to  retain  such  possession  until  ousted  by  due  course  of  law,  and  for- 
bidding any  disturbance  of  her  possession,  and  ordering  the  second  party  to  pay 
the  costs.  The  main  facts  of  the  case  and  the  various  proceedings  had  in  the 
matter  are  sufficiently  stated  in  the  judgment  of  the  High  Court    The  material 

1  Criminal  Motion,  No.  19  of  1889,  against  the  order  passed  by  G.  Godfrey,  Esq.,  De- 
puty Commissioner  of  Goalpara,  dated  the  29th  of  December  1888. 
«  I.  L.  R.,  IS  Cal.  527. 
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portion  of  the  judgment  of  the  Deputy  Commissioner,  delivered  when  the  order 
was  passed,  was  as  follows: — 

"The  case  was  instituted  on  the  23rd  May  1887,  and  proceedings  have 
been  delayed  on  account  of  references  to  the  High  Court,  on  account  of  a  Re- 
ceiver having  been  appointed  by  the  Judge,  and  the  inability  of  the  Magis- 
trate to  go  on  with  the  case,  pending  final  orders  regarding  that  appointment. 
The  delay  in  a  case,  which  by  its  very  nature  requires  a  prompt  order,  is  very 
extraordinary  and  very  anomalous. 

'•  I  am  asked  by  the  first  party.  Rani  Shidhessari,  or  the  elder  Rani,  to 
find  that  she  was  in  exclusive  possession  of  the  pergunnahs  on  the  date  of  in- 
stitution of  these  proceedings,  and  I  am  asked  by  the  second  party,  Rani  Ab- 
hayessari,  or  the  younger  Rani,  to  find  that  she  was  in  exclusive  possession  of 
the  estate  with  the  exception  of  a  very  few  villages,  in  which  possession  was 
divided,  and  of  a  few  villages  in  which  the  first  party's  possession  is  admitted. 
Possession  I  take  to  be  in  the  main  the  enjoyment  in  whole  or  in  part  of  the 
profits  arising  from  the  soil,  notably  the  rents  paid  by  cultivators.  Evidence 
of  receipt  of  rents  has  been  adduced  by  both  parties,  and  there  is  no  doubt 
that,  when  these  proceedings  were  instituted,  many  of  the  ryots  paid  rent  to  the 
first  party,  and  many  paid  rent  to  the  second  party,  and  many  of  course*  paid 
no  rents  at  all  to  any  one. 

"  I  have  nothing  to  do  with  the  means  by  which  possession  was  obtained 
by  the  second  party,  or  whether  that  possession  was  wrongful  or  not,  so  long  as 
it  was  a  peaceable  possession. — Ambler  v.  Pushong^  and  Bunwari  Lall  Misser 
V.  Raja  Radha  Pershad  Singk.^ 

Both  parties  have  adduced  the  evidence  of  witnesses  as  to  the  payment  of 
rents,  and  both  have  filed  masses  of  counterfoil  cheque  receipts,  amdanis,  and 
other  papers  in  support  of  their  respective  contentions,  and  I  have  no  reason  for 
discrediting  the  papers  that  have  been  filed.  Supposing  the  dispossession  of 
the  first  party  to  have  been  followed  by  peaceable  possession  on  part  of  the  se- 
cond party — that  is,  supposing  the  first  party  could  be  regarded  as  having  been 
dispossessed  at  all — it  would  be  necessary  to  ascertain  the  fact  of  possession  in 
all  the  holdings  and  mouzahs  comprised  in  the  two  pergunnahs.  Such  an  in- 
quiry would  be  impracticable  and  hopeless. 

"Assuming,  then,  for  the  sake  of  argument,  that  dispossession  in  part 
followed  by  peaceable  possession  has  taken  place,  I  should  have  to  look  to  the 
question  of  title  in  order  to  guide  me  to  a  decision,  because  it  is  quite  impossible 
to  ascertain  who  was  de  facto  in  possession  of  each  mouzah  and  holding  in  the 
estate,  or  else  I  should  have  to  attach  the  whole  estate  under  s.  146. 

"  I  will  refer  to  the  question  of  title  later  on ;  suffice  it  to  say  that  I  cannot 
find  the  second  party  to  have  any  title  to  possession,  still  less  to  exclusive  pos- 
session. It  is  true  that  the  first  party  cannot  apparently  recover  rents  from  the 
cultivators  that  fell  due  after  ist  July  1886,  when  the  Assam  Land  and  Revenue 
Regulation  came  into  force,  because  she  is  not  registered  under  that  Regulation, 
but  only  under  Reg.  VIII.  of  1800. — Brojo  Nath  Chowdhry  v.  Birmoni  Singh 
Monipuri.^  Still  she  is  able  to  sue  for  rents  that  were  due  on  the  30th  June 
1886,  and  so  she  had  the  legal  right  to  recover  rents  for  two  years  when  these 
proceedings  commenced.  The  second  party  had  no  such  right  at  all.  So  far, 
therefore,  as  this  right  to  recover  rents  is  an  index  of  title  and  of  possession, 
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it  certainly  lies  with  the  first  party,  and  not  with  the  second  party.  The  fact 
of  non- registration  under  Reg.  I.  of  1886  is  not,  I  think,  tantamount  to  an  ab- 
sence of  possession,  which  is  clearly  something  more  than  the  legal  righi  to  re- 
cover rents  due  from  cultivators.  I  have  shown  that  such  a  right  does  vest.  10 
some  extent,  in  the  first  party,  and  I  do  not  think  that  I  should  be  justified  in 
the  circumstances  to  proceed  to  attachment  of  the  two  pergunnahs. 

**  It  is  admitted  that,  when  this  case  was  instituted,  the  first  party  was  the 
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x6Cal. 513.  5()|g  registered  proprietor;  that  all  suits  for  or  against  the  Bijni  estate  were 
carried  on  in  her  name ;  that  she  paid  the  Government  revenue  on  the  estaie 
and  the  local  rales ;  that,  prior  to  February  1887.  all  the  business  of  the  estate 
was  managed  by  her  alone,  she  appointed  and  dismissed  the  oflScers  of  the 
estate,  issued  parwanas  in  her  own  name  and  bearing  her  own  seal,  and  that 
the  name  of  the  second  party  did  not  enter  into  any  of  these  proceedings,  and 
that  she  alone  was  in  receipt  of  rent  from  the  ryots  ;  also,  that,  when  these  pro- 
ceedings commenced,  she  was  in  possession  of  the  rajbari  of  all  the  move- 
able property  left  by  the  deceased  Raja,  and  of  all  the  old  tahsil  cutchcrries  of 
the  estate.  The  second  party  set  up  her  right  to  exclusive  possession  in  Feb- 
ruary 1887,  and  without  doubt  many  of  the  lyots  went  over  to  her  and  paid  her 
rents,  and  presented  her  with  nuzzurs;  but  these  ryots  had  up  to  that  lime  been 
paying  rent  to  the  first  party,  and  the  first  parly  has  never  acquiesced  in  the 
change.  All  kinds  of  disturbances  arose  in  consequence  of  the  subversion,  as 
far  as  it  went,  of  the  existing  order  of  things  ;  so  that  such  possession,  as  the 
second  party  obtained,  cannot  be  called  a  peaceable  possession. 

"On  behalf  of  the  second  party  the  contention  is  raised  that  she  and  the 
first  party  were  joint-proprietors ;  that  they  were  actually  joined  as  one  party  in 
the  case  under  s.  1 4 5,  Criminal  Procedure  Code,  of  A'z«^r^w  v. C/ia/w/ra  Narayan 
Suhha  (first  party)  and  Rani  Shidhessari  Deb idSiA  Ram  Abhayessari  Debi {st- 
cond  party);  that  therefore  the  second  party  had  a  joint-interest  in  all  the  law- 
suits in  which  the  estate  was  concerned ;  that  all  collections  of  rent  were  made 
on  her  behalf  jointly  with  the  first  party ;  that  in  fact  the  first  party  was  acting 
merely  as  manager  or  head  of  the  family,  and  that  she  cannot  be  presumed  10 
have  been  acting  in  her  own  sole  interest,  or  to  have  a  sole  interest  in  the  estate; 
and  that,  therefore,  the  possession  of  the  second  party  was  a  lawful  and  proper 
possession,  and  it  is  immaterial  whether  the  first  party  acquiesced  in  it  or  not 

"  On  the  other  hand,  there  are  the  facts  already  referred  to  in  support  of 
the  position  that  the  first  party  was  the  sole  proprietor ;  and  it  may  be  stated 
that  the  first  party  has  always  admitted  the  second  party's  interest  in  the  estate 
to  the  extent  of  a  right  to  maintenance  out  of  the  funds  of  the  estate,  but  she 
has  never  admitted  the  position  that  the  second  party  is  a  co-sharer.  The  point 
was  not  raised,  and  was  not  in  issue  in  the  case  of  Chundra  Narayan  Subka 
above  referred  to,  and  so  it  cannot  be  taken  to  be  res  judicata.  The  two  Ranis 
were  at  that  time  living  amicably  together,  and,  so  far  as  the  younger  Rani's 
claim  to  maintenance  went,  of  course,  she  had  an  interest  in  the  estate.  It  is 
quite  probable  that  ihe  elder  Rani  and  her  advisers  never  supposed  that  the  fact 
of  the  two  names  being  joined  as  one  p)ariy  would  ever  give  rise  to  a  claim  of 
co-ownership.  Of  course,  ihere  ifs  the  well-known  presumption  of  Hindu  law 
that  the  status  of  a  Hindu  family  must  be  presumed  to  be  joint  till  the  contraiy 
is  proved,  but  in  this  case  the  fami'y  is  that  of  a  Raja.  The  registration  of 
name  was  effected  by  the  Rani  Shidhessari  as  Pat  Rani.  She  alone  has  been 
recognised  by  Government  as  the  proprietor  of  the-  estate.  She  has  for  years 
appeared  before  the  public  in  that  capacity,  and  Rani  Abhayessari  has,  so  10 
speak,  been  a  mere  outsider.    In  view  of  all  these  circumstances^  I  am  unable 
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to  presume  that  the  interest  of  the  second  party  in  the  Bijni  estate  was  that  of 
a  co-owner,  and  I  cannot  find  that  she  had  any  right  to  possession  as  again^  the 
first  party.  To  sum  up,  the  possession  of  the  first  party  has  been  disturbed  by 
the  second  party,  but  that  disturbance  of  possession  has  not  been  acquiesced 
in  by  the  first  party,  and  I  am  not  bound  to  recognise  the  sort  of  dispossession 
that  has  taken  place.  But  even  if  the  second  party  has  acquired  partial  posses- 
sion, as  indicated  by  the  enjoyment  of  rents  paid  by  cultivators,  I  cannot  fitid 
that  the  second  party  has  any  title.  I  find  that,  so  far  as  rents  are  concerfted, 
the  first  party  was  in  possession  exclusively  up  to  February  1887  J  that  she  alone 
was  in  possession  on  the  date  of  the  institution  of  these  proceedings  so  far  as 
the  right  to  recover  rent  at  all  may  be  disputed  between  the  parties,  that  is,  she 
alone  could  recover  the  rents  that  fell  due  before  the  ist  July  1886.  t  also 
find  that,  so  far  as  recognition  by  Government  and  the  payment  of  Govern- 
ment dues,  the  possession  of  the  rajbari  and  of  all  the  old  tahsil  cutcherries, 
are  an  index  of  possession,  the  first  party  was  in  possession  when  these  pro- 
ceedings commenced. 

*•■  La^ly,  I  may  say  that  the  fact  of  ryots  of  the  first  party  going  over  to  the 
second  party,  without  the  consent  and  against  the  will  of  the  first  party,  does  not 
constitute  an  adverse  possession ;  that,  as  the  first  party  never  acquiesced  M 
this  attornment  of  her  ryots,  her  possession  never  in  fact  ceased. — Sarbantthdd 
Sasu  Mozumdar  v.  Pran  Sankar  Roy  Chowdhuriy* 

Rani  Abhayessari  Debi,  the  second  party,  being  dissatisfied  with  that  order, 
accordingly  applied  to  the  High  Court,  under  s.  439  of  the  Criminal  Proce- 
dure Code,  to  send  for  the  record,  and  to  set  aside  the  order  upon  numerous 
grounds,  the  nature  of  which  appears  sufficiently  for  the  purpose  of  this  report 
in  the  judgment  of  the  High  Court. 

Upon  this  application  a  rule  was  issued,  which  now  came  on  for  hearinj^. 

Mr.  Woodroffe,  Mr.  Evans,  Mr.  M,  M,  Ghose,  Mr.  A,  M,  Rose,  Babc^ 
Durga  Mohun  Vass,  Baboo  Ambika  Char  an  Rose,  Baboo  Roikanta  Nath  Doss, 
and  Baboo  Chandra  Kanto  Sen,  for  the  petitioner. 

The  Advocate-General  (Str  G,  C,  Paul,)  Mr.  ff.  Reli,  Baboo  Iszvar  Chun- 
der  Chuckerhutty,  and  Baboo  Kreianto  Kumar  Rose,  for  the  opposite  party. 

The  nature  of  the  arguments  advanced  at  the  hearing  of  the  rule  appear 
sufficiently  for  the  purpose  of  this  appeal  from  the  judgment  of  the  High  Court 
(MiTTER  and  Macpherson,  JJ.),  which  was  as  follows: — 

This  rule  arises  out  of  a  proceeding  under  s.  145  of  the  Criminal  ProcediiVe 
Code  instituted  in  the  Deputy  Commissioner's  Court  of  Goalpara,  between  the 
two  Ranis  of  the  late  Koomood  Narain  Bhoop,  Raja  of  Bijni. 

It  appears  that  the  aforesaid  Raja  died  on  the  9th  March  1883,  when  the 
second  party,  junior  Rani,  was  about  19  years  of  age.  The  elder  Rani,  the  first 
party,  was  allowed  by  the  authorities  to  assume  management  of  the  es^e  left  by 
the  Raja,  which  consisted  of  two  very  extensive  pergunnahs,  viz,,  Habraghat  and 
Khotaghat,  comprising  over  300  villages.  It  is  admitted  that  the  first  party  re- 
mained in  sole  possession  of  the  said  two  pergunnahs  from  the  death  of  the  Raja 
to  the  month  of  February  1887  by  receipt  of  rent  from  the  tenants  of  the  said 
pergunnahs.  The  second  party  lived  in  the  rajbari  with  the  first  party  till  August 
1886;  About  that  time,  there  having  arisen  a  serious  difference  between  the 
two  Ranis,  the  second  party  left  the  rajbari. 
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It  is  alleged  by  the  second  party  that  the  first  party,  for  certain  reasons  to 
which  it  is  not  material  in  these  proceedings  to  refer  in  detail,  has  no  title  to  the 
Raj,  which,  by  the  law  of  inheritance,  vested  in  her  alone  upon  the  death  of  the 
late  Raja. 

It  is  further  alleged  by  the  second  party  that  she,  being  alone  entitled  to 
the  whole  Raj,  took  measures  from  the  month  of  February  1887  to  assume  ex- 
clusive possession  of  the  aforesaid  two  pergunnahs. 

On  the  second  party  attempting  to  take  possession  of  the  two  pergunnahs, 
the  first  party  made  an  application  to  the  Deputy  Commissioner  of  Goalpara  to 
institute  proceedings  under  s.  145  of  the  Criminal  Procedure  Code,  alleging 
that  there  was  a  likelihood  of  a  serious  breach  of  the  peace  in  consequence  of  the 
endeavours  of  the  amlas  of  the  junior  Rani  to  collect  rents  forcibly  from  the 
tenants.  The  statement  regarding  probability  of  the  breach  of  peace  was  con- 
firmed by  many  police- reports.  Thereupon  the  Deputy  Commissioner  instituted 
the  present  proceeding  on  the  23rd  of  May  1887. 

The  second  party  moved  this  Court  on  the  28th  May  1887  to  s5t  aside  the 
order  of  the  23rd  May,  on  the  ground  that  there  was  no  valid  reason  stated  in 
it  for  initiating  proceedings  under  s.  145  of  the  Criminal  Procedure  Code.  A 
rule  was  issued  by  this  Court  upon  that  application,  but  it  was  discharged  on  the 
38ih  June  1887,  on  the  ground  that,  upon  the  materials  then  before  the  Court 
there  was  nothing  to  show  that  the  Magistrate  had  no  authority  to  take  proceed- 
ings under  s.  145  of  the  Criminal  Procedure  Code. 

On  the  19th  July  1 88  7  the  parties  filed  their  written  statements.  Thesecond 
party  in  her  written  statement,  amongst  other  things,  alleged  that  she  had  insti- 
tuted a  civil  suit  regarding  the  Raj,  and  that,  on  her  application,  dated  the  15th 
July,  a  rule  had  been  issued  upon  the  first  party  to  show  cause  why  a  Receiver 
should  not  be  appointed  to  collect  the  rents,  and  otherwise  manage  the  estate 
left  by  the  late  Raja.  She  further  stated  that  she  was  in  exclusive  possession 
of  almost  the  whole  of  the  Pergunnahs  Habraghat  and  Khotaghat,  the  tenants 
having  of  their  own  accord  and  without  any  coercion  paid  rent  to  the  tunloi 
appointed  by  her. 

It  appears  that  the  rule  regarding  the  appointment  of  a  Receiver  was  dis- 
posed of  by  the  lower  Court  by  an  order  appointing  a  Receiver  as  prayed  for  by 
the  second  party.     Against  that  order  an  appeal  was  preferred  to  this  Court 
The  Deputy  Commissioner,  being  of  opinion  that  the  appointment  of  a  Receiver 
would  do  away  with  the  necessity  of  the  continuance  of  this  proceeding,  by  an 
order  dated  13th  of  August  1887,  suspended  all  further  proceedings  in  it  till 
the  disposal  of  the  appeal  against  the  order  appointing  a  Receiver.     But  the 
appeal  not  having  been  heard  in  consequence  of  frequent  applications  for  post- 
ponements, and  the  parties  having  in  the  meantime  attempted  to  collect  rents, 
the  Deputy  Commissioner,  on  receipt  of  police-reports  of  the  likelihood  of  ^ 
breach  of  the  peace  occurring,  by  an  order  dated  7th  of  May  1888,  directed  that 
the  case,  under  s.  145  of  the  Criminal  Procedure  Code,  be  proceeded  with. 
Against  that  order  the  second  party  made  an  application  to  this  Court  on  the 
36th  May  1888.     About  that  time,  the  second  party  also  made  another  appfi- 
cation  to  this  Court,  praying  that  the  proceeding,  under  s.  145  of  the  Criminal 
Procedure  Code,  be  wholly  set  aside,  as  she  had  instituted  a  regular  suit  for  the 
establishment  of  her  title  to  the  Raj.     Both  these  applications  were  unsucces- 
ful,  and  this  Court  directed  the  Deputy  Commissioner  to  proceed  with  the  trial 
of  the  proceeding  under  s.  145  of  the  Criminal  Procedure  Code. 
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The  proceedings  being  resumed,  both  parties  cited  numerous  witnesses  to 
prove  their  respective  allegations  of  possession  over  more  than  300  villages.  But 
the  Deputy  Commissioner,  being  of  opinion  that  it  was  the  intention  of  the  Le- 
gislature that  a  proceeding  like  this,  instituted  for  the  maintenance  of  peace, 
should  be  speedily  terminated,  declined  to  examine  more  than  a  limited  number 
of  witnesses  on  each  side.  He  decided  on  the  evidence  taken  by  him  in  favour 
of  the  first  party.  This  rule  was  issued  on  the  application  of  the  second  party 
to  set  aside  the  order  of  the  Deputy  CommissionerofGoalpara  on  various  grounds. 

The  questi6ns  argued  before  us,  and  which  in  our  opinion  are  sufficient  to 
dispose  of  this  rule,  are  as  follows  : — 

isi, — ^That  a  single  proceeding  under  s.  145,  Criminal  Procedure  Code, 
was  not  intended  to  be  applicable  to  a  case  like  this,  in  which  the  question  of 
disputed  possession  related  to  more  than  300  distinct  villages. 

2ndly, — ^That,  on  the  date  fixed  for  the  filing  of  written  statements,  the  se- 
cond party  was  desirous  of  adducing  evidence  to  prove  that  there  was  no  likeli- 
hood of  a  breach  of  the  peace,  but  such  evidence  was  illegally  excluded. 

^rdly, — That  the  lower  Court  acted  illegally  in  declining  to  examine  more 
than  a  limited  number  of  witnesses  on  the  question  of  possession. 

In  dealing  with  these  questions  it  is  to  be  borne  in  mind  that  the  inquiry, 
if  it  had  not  been  limited  in  the  way  in  which  it  was  limited  by  the  Deputy 
Commissioner,  would  have  lasted  for  a  very  long  time,  and  would  have  been 
extremely  expensive  to  both  parties.  That  in  all  probability  the  civil  suit  would 
have  been  decided  before  the  termination  of  this  proceeding.  That,  even  if  it 
had  been  decided  before  the  disposal  of  the  civil  suit,  very  little  advantage  would 
have  been  gained  thereby,  as  the  decree  in  the  civil  suit  would  have  made  the 
decision  on  the  question  of  possession  quite  ineffectual. 

It  seems  to  us,  therefore,  that,  even  if  it  be  established  that  the  lower  Court's 
action  in  excluding  evidence  was  illegal,  it  would  by  no  means  follow  that  we 
should  be  justified  in  exercising  our  revisional  powers  on  the  ground  of  illegality. 

But  apart  from  this  consideration  the  objections  noticed  above  are  not,  in 
our  opinion,  such  as  would  warrant  our  interference  with  the  order  of  the  lower 
Court. 

With  reference  to  the  first  two  objections,  it  is  sufficient  answer  to  them 
that,  in  more  than  one  application,  which  was  made  by  the  second  party  to 
this  Court,  in  order  to  set  aside  the  proceeding  of  the  lower  Court,  these  ob- 
jections were  not  taken,  and  the  last  order  made  by  this  Court  directing  the  lower 
Court  to  proceed  with  the  trial  of  this  case  precludes  her  from  raising  them  now. 
It  has  been  decided  by  this  Court  that  a  proceeding  under  s.  145  is  not  limit- 
ed to  disputed  possession  between  parlies  in  immediate  occupation  of  a  tangible 
immoveable  property,  but  is  intended  to  apply  where  the  disputed  possession 
consists  of  receipt  of  rent  from  tenants  in  actual  possession.  That  being  so,  we 
cannot  limit  its  operation  by  any  rule  which  would  depend  upon  the  area  of  the 
property  in  dispute. 

It  remains  now  to  notice  the  third  objection.  It  seems  to  us  that,  having 
regard  to  the  admission  made  by  the  second  party,  that  the  first  party  was  in 
possession  of  the  two  disputed  pergunnahs  till  the  month  of  February  1887  by 
receipt  of  rent  from  the  tenants,  it  would  not  have  affected  the  decision  of  the 
case  at  all,  if  it  had  been  established  that  the  second  party,  as  alleged  by  her, 
had  succeeded  in  inducing  the  tenants  of  almost  the  whole  of  the  pergunnahs 
Habraghat  and  Khotaghac  *  to  attorn  to  her  by  payment  of  rent  to  the  officers 
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appointed  by  her  between  the  month  of  February  1887  andftbe  foUowhig  month 
oi  May,  when  the  present  proceeding  was  instituted."  Such  payment  of  rent  for 
a  short  time  would  not  amount  to  dispossession  of  the  first  party. 

In  this  view  we  are  supported  by  Sarhananda  Basu  Mozumdar  v.  Pran 
Sankar  Roy  Chowdhun'} 

We  are,  therefore,  of  opinion  that  this  rule  must  be  discharged,  and  it  is 
accordingly  discharged. 


H.  T.  H. 


Rule  discharged. 


CRIMINAL  APPEAL. 


Be/ore  Mr,  Justice  Trevelyan  and  Mr,  Justice  Hill. 

BIKAO  KHAN  and  others  (Appellants)  ».  THE  QUEEN-EMPRESS 

(Respondent).^ 

Criminal  Procedure  Code  (ActX,  of  1882)^  ss.  161  ^  J'j2f  21 1 — Statements  of  witnesses 
recorded  by  police^fficers  investigating  under  Ch,  XIV,  of  the  Criminal  Pro- 
cedure Code,  Right  of  accused  to  call  for  and  inspect — Police  Diaries. 
Statements  of  witnesses  recorded  by  a  police-officer  while  making  an  investigation 
under  s.  161  of  the  Criminal  Procedure  Code  form  no  portion  of  the  police-diaries  refer- 
red to  in  s.  172,  and  an  accused  person  on  his  trial  has  a  right  to  call  for  and  inspect  sucb 
statements,  and  cross-examine  the  witnesses  thereon. 

In  this  case  five  persons  were  committed  to  the  Durbhangah  Sessions  by  the 
Joint-Magistrate  of  that  district  to  take  their  trial  on  charges  framed  under  ss. 
302,  147,  and  149  of  the  Indian  Penal  Code.  On  the  commencemem  of  the 
trial  in  the  Sessions  Court,  the  Counsel  for  the  accused  applied  to  the  Judge, 
before  the  opening  speech  of  the  Government  Pleader,  to  call  for  the  state- 
ments of  the  witnesses  for  the  prosecution  recorded  by  the  investigating 
police-officer  under  s.  161  of  the  Criminal  Procedure  Code,  on  the  growid 
that  these  statements  formed  no  part  of  the  diary  referred  to  in  s.  1 72  of  the 
Code,  and  that  the  accused  were  entitled  to  see  them.  Counsel  stated  that  these 
statements  were  then  in  the  custody  of  the  District  Superintendent  of  Police, 
who  might  be  subpoenaed  to  produce  them  without  delay,  so  that  the  accused 
might  be  in  a  position  to  cross-examine  the  witnesses  for  the  prosecution  re- 
garding the  statements  made  by  them  to  the  police.  The  Sessions  Judge  dis- 
allowed the  application,  on  the  ground  that,  under  s.  211  of  the  Criminal  Pro- 
cedure Code,  the  application  for  the  production  of  these  documents  ought  to 
have  been  made  before  the  committing  officer,  so  as  to  entitle  the  accused  to 
call  for  the  papers  as  of  right.  The  police-officer,  who  had  recorded  the  state- 
ments in  question,  subsequently  brought  them  into  Court  of  his  own  motion, 
and  held  them  in  his  hands  during  his  examination  as  a  witness.  The  Counsel 
for  the  accused  then  applied  to  the  Judge  to  compel  the  production  of  the  papers 
then  in  Court,  and  to  enable  him  to  see  them.  This  application  was  also  re- 
fused by  the  Judge,  who  eventually  convicted  four  out  of  five  of  the  accused 
persons  under  ss.  304  and  149.  As  regards  the  non-production  of  the  state- 
ments,  the  Sessions  Judge  made  the  following  observations  in  his  judgment : — 

"  In  conclusion  I  would  wish  to  make  some  remarks  on  an  incident  in  the 
case  before  even  the  Government  Pleader  had  commenced  his  opening  address. 

»  I.  L.  R.,  IK  Cal.  527. 

'  Criminal  Appeal,  No.  173  of  1889,  against  the  order  passed  by  A.  C.  Brett,  Esq., 
SefisffMis  Judge  of  Durbh»n^h,  dated  thf^  26th  February  1889. 
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I  was  asked  by  Mr.  Ghi>se  to  order  the  production,  as  exhibits  in  the  case,  of        1899. 
the  statements  recorded  by  the  police  under  s.  161,  Criminal  Procedure  Code, 
Mr.  Ghose  said  he  had  with  him  a  copy  of  an  unreported  judgment  of  the  Calr 
cntta  High  Court,  laying  down  that  he  was  entitled  to  call  for  these  documents. 


BlKAO  KllAM 
«. 

The  point  is  a  new  one.     But  I  am  not  concerned  to  discuss  the  question  as        *^* 
to  whether  these  papers  can  be  treated  as  evidence,  and  whether,  therefore,  the      Qvmw- 
defence  (or  the  prosecution  for  the  matter  of  that)  can  enforce  their  production,     Eii#««»s, 
or  produce  them.     The  question  is  not  free  from  difficulty.     I  disposed  of  the    i6€*l.fliow 
S4)plication  on  another  ground.     Under  s.  2 1 1  of  the  Criminal  Procedure  Code, 
as  soon  as  the  committing  officer  has  framed  the  charge,  the  accused  has  to 
apply  for  coercive  process.     I  hold  that  he  is  not  entitled,  as  a  matter  of  right, 
to  ask  the  Court  of  Session  for  the  issue  of  such  process.      It  may  be  said 
that  I  should,  as  a  matter  of  equitable  discretion,  have  ordered  their  production, 
as  this  could  be  obtained  without  much  delay.     I  do  not  think  so.    But,  even 
if  I  am  wrong,  no  harm  has  been  done,  for  I  have  read  the  statements  which 
I  have  had  translated,  and  there  is  practically  no  difference  between  what  the 
persons  examined  stated,  and  what  the  witnesses  have  deposed  before  both 
Courts.     The  papers  were,  in  fact,  in  Court  on  the  second  day  of  the  trial ;  and, 
indeed,  Exhibit  §  B  is  an  integral  portion  of  them.     I  therefore  hold  (i)  that 
the  defence  was  not  entitled  to  enforce  their  production ;  (2)  that  it  was  a  pro- 
per exercise  of  my  discretion. to  refuse  to  order  theii  production;  (3)  that  my 
refusal  has  in  no  way  damnified  the  defence.'' 

The  prisoners  appealed  to  the  High  Court  against  the  conviction. 

Mr.  Woodroffe,  Mr.  M,  M,  Ghost,  Mr.  M,  P,  Gasptr,  and  Baboo  Sar(h' 
da  Churn  Miiter,  for  the  appellants. 

Tlie  Standing  Counsel  (Mr.  Phillips)  aod  Baboo  Ram  Churn  MitUr  for 
the  Crown. 

Mr.  Woodroffe  contended,  among  other  matters,  that  there  ought  at  least 
to  be  a  new  trial,  as  the  Judge  had  improperly  disallowed  Mr.  Ghosts  appli- 
cation, calling  for  the  statements,  and  had  further  prevented  him  from  reading 
them  when  they  were  actually  before  the  Court.  Statements  recorded  under 
s.  161  are  not  privileged,  and  form  no  portion  of  the  diary  referred  to  in  s.  172. 
The  latter  is  to  contain  a  tecord  of  the  proceedings  of  the  police  and  their 
movements,  together  with  expressions  of  opinions  and  private  matters  which 
the  Legislature  probabty  intended  should  not  be  placed  at  the  disposal  of  the 
parties.  But  it  could  never  have  been  intended  that  the  accused  should  be  de- 
barred from  calling  for  the  statements  made  by  the  witnesses  for  purposes  of 
cross-examination,  especially  as  under  the  new  Code  a  witness  is  liable  to  be 
prosecuted  for  perjury  for  false  statements  made  before  the  police.  This  ques- 
tion was  fully  argued  recently  before  Mitter  and  Macpherson,  J  J.,  in  the  case 
of  Mahomed  All  Hadji  v.  The  Queen- Empress^  (Criminal  Motion  422  of  1888 
decided  on  the  30th  January  1889),  and  those  learned  Judges  have  held  that 

I  Before  Mr.  Justice  Mitter  and  Mr.  Justice  W.  Macpherson. 

In  THi  MATTER  OF.  MAHOMED  ALI  HADJI  and  others  (Petitioners)  v. 
THE  QUEEN-EMPRESS  (Opposite-party). 

Mr.  M.  M.  Ghose  and  Baboo  Jogendro  Nath  Base  for  the  petitioner.     The  Deputy  Legal 
Remembrancer  (Mr.  Kilby)  for  the  Crown. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment  of  the  High  Court 
(MiTTBR  and  Macpherson,  J  J.),  which  was  as  follows  : — 

MfTTBR,  J. — The  petitioners,  Mahomed  AH  Hadji,  Nabi  Baksh,  and  Bazim  Sonar, 
were  charged  in  the  Deputy  Magistrate's*  Court  of  Gaibaa^da  with  being  members  of  aauii* 
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the  accused  were  entitled  to  have  these  statements  produced,  and  that  ii  was 

an  error  on  the  part  of  the  Magistrate  not  to  have  compelled  their  prod  action. 

The  police-authorities  themselves  have  recognised  the  distinction  contended 

^'         for,  and  have  laid  down  in  Circular  No.  16,  of  the  28ih  July  1883,  to  all  Dis- 

T"^        trict  Superintendents  of  Police,  that  statements  recorded  under  s.  161,  Crimi- 

QuEBN-      nal  Procedure  Code,  are  different  from  the  diary. 

Empress, 

16  Cal.  610.  [Trkvelyan,  J. — The  police-circular  need  not  be  referred  to  in  order  to 

explain  the  law.  It  is  no  authority.  But  we  are  satisfied  that  the  law  is  clear 
on  the  subject,  and  that  you  were  entitled  to  call  for  the  statements,  provided 
you  asked  for  them  in  proper  time.] 

The  Sessions  Judge  is  quite  mistaken  in  supposing  that  s.  211  of  the  Cri- 
minal Procedure  Code  has  any  application.  Even  if  that  section  applied,  as 
a  matter  of  sound  discretion,  the  Judge  ought  to  have  granted  Mr.  Ghoses 
application. 


lawful  assembly,  on  the  25th  day  of  June  last,  armed  with  deadly  weapons,  and  that,  by 
such  unlawful  assembly,  force  or  violence  was  used  in  the  prosecution  of  a  common  ob- 
ject :  the  common  object  beins^  described  in  the  charge-sheet  as  the  forcible  dispossessioo 
of  Budrunnissa's  party  from  the  Sultanpore  curcherry.  That  is,  they  were  charged  ander 
the  first  count  with  rioting  and  being  armed  with  deadly  weapons  under  s.  148  of  the  In- 
dian Penal  Code.  In  the  second  count,  they  were  charged  under  s.  326,  coupled  with  s. 
149,  of  the  Indian  Penal  Code,  it  bein^  stated  that,  in  the  prosecution  of  the  common  ob- 
ject of  that  unlawful  assembly,  grievous  hurt  was  inflicted  by  some  of  the  members  of  that 
assembly.  The  facts,  as  found  by  the  Deputy  Magistrate,  are  as  follows  :  One  Kheraj 
AH  Chowdhry  was  the  owner  of  Sultanpore  estate,  and  had  his  family  dwelling-house  in 
the  village  of  that  name.  He  had  also  a  cutcherry-baree  in  it.  He  died  some  time  in  the 
month  of  Kartick  1294,  and  the  death  of  his  widow  Asmutunnissa  followed  within  a  few 
days.  Moazum  Hossein  Chowdhry.  of  Shibganj,  a  brother  of  Asmutunnissa,  claimed  the 
whole  estate  left  by  Kheraj  Ali,  on  the  ground  that  it  had  been  transferred  by  Kheraj  Ali 
in  his  lifetime  to  his  wife  Asmutunnissa.  Upon  this  allegation,  Moazum  Hossein  had  ob- 
tained a  certificate  under  Act  XXVII.  of  i860  to  collect  the  debts  due  to  the  estate  of  As- 
mutunnissa. With  the  assistance  of  two  leading  ryots  in  the  village  of  Sultanpore,  tU^ 
Kedar  Ali  Mir,  a  witness  examined  on  behalf  of  the  prosecution,  and  Noimuddeen  Pundit, 
Moazum  Hossein  succeeded  in  obtaining  possession  of  Sultanpore  with  the  cutcheny-ba- 
ree  in  it.  But  in  By.sack  last  these  two  men  went  over  to  the  party  of  one  Budrunnissa. 
Budrunnissa  is  the  paternal  aunt  of  Kheraj  Ali.  She  and  others  denied  the  allegation  of 
transfer  of  his  whole  estate  by  Kheraj  Ali  to  his  wife,  and  claimed  either  the  whole  or  a 
portion  of  it  as  heirs-at-law  of  Kheraj  All.  As  usual,  in  these  cases,  both  parties  struggled 
to  maintain  possession  by  force.  The  Deputy  Magistrate  found  that  the  possession  by 
Moazum  Hossein  of  the  cutcherry  at  Sultanpore,  with  the  assistance  of  the  two  leading 
ryots  mentioned  above,  was  maintained  up  to  Bysack  last,  but  on  these  two  men  going 
over  to  the  other  side  that  possession  was  lost,  and  Budrunnissa's  servants  occupied  the 
cutcherry-baree  from  that  time,  and  were  in  occupation  of  it  at  the  time  when  the  riot  took 
place  at  the  cutcherry-baree  ;  that  on  the  date  mentioned  in  the  charge,  vim.^  on  the  25th 
day  of  June  last,  a  body  of  latials  headed  by  the  petitioners  came  on  behalf  of  Moazum 
Hossein  to  the  cutcherry-baree,  attacked  the  men  occupying  it,  and  inflicted  injuries  with 
spears  on  four  persons,  Hyat  Mahomed,  Boli  Sheikh,  Kedar,  and  Dalch,  servants  of  Bud- 
runnissa. This  attack  was  made  in  the  latter  end  of  the  night  on  that  date,  but  Budrun- 
nissa's party  soon  collected  men  in  sufficient  numbers  to  repel  the  attack,  and  the  assail- 
ants were  pursued  up  to  another  cutcherry-baree  in  a  village  called  Mujlispore,  distant 
about  three  or  four  miles  from  Sultanpore,  in  which  a  cutcherry-baree  had  been  erected  by 
Moazum  Hossein  some  time  about  the  month  of  B3rsack,  when  his  people  were  ejected 
from  the  cutcherry-baree  at  Sultanpore. 

Upon  these  facts,  found  by  the  Deputy  Magistrate,  the  petitioners  before  us  have 
been  convicted  of  the  offence  of  rioting,  and  of  the  offence  of  committing  simple  hurt,  it 
being  not  proved  that  the  injuries  inflicted  amounted  to  grievous  hurt.  It  may  be  men- 
tioned here  that  some  of  the  men  forming  the  attacking  party  were  also  wounded  durii^ 
the  riot,  and  one  of  them  has  sin^  died  in  hospital. 
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[Trkvelyan,  J. — As  at  present  advised,  we  are  with  you  on  this  point.]  1889. 

Mr.  Woodroffe  then  proceeded  to  argue  the  case  on  its  merits.  Bikao  Khan 

The  Sianding  Counsel,  in  support  of  the  conviction,  conceded  that  the  v. 

accused  probably  had  a  right  to  call  for  the  papers,  and  to  look  at  them,  but         jhk 
they  were  not  prejudiced,  as  the  Judge  had  himself  looked  at  them,  and  given      Queen- 
the  accused  the  full  benefit  of  their  contents.  Empress 

The  judgment  of  the  High  Court  (Trevelyan  and  Hill,  JJ.)  was  as    ^^q^  6,0 
follows : — 

In  this  case  the  prisoners  have  been  convicted  by  the  Sessions  Judge  of 
Durbhangah,  agreeing  with  one  of  the  assessors,  of  offences  under  s.  304  read 
with  s.  149,  and  under  s.  147  of  the  Penal  Code. 

Each  of  these  petitioners  has  been  sentenced  to  two  years'  rigorous  imprisonment. 
The  witnesses  for  the  prosecution  were  examined  on  the  5th  and  6th  of  July  last.  On  this 
last-mentioned  date,  the  two  charges  mentioned  above  were  framed  against  the  petitioners. 
The  witnesses  were  fully  cross-examined  by  the  pleader  engaged  on  behalf  of  the  peti- 
tiooers  before  these  charges  were  framed.  The  case  was  then  fixed  for  trial  on  the  17th 
of  July,  but  it  was  postponed  in  consequence  of  Counsel  from  Calcutta,  who  was  engaged 
on  behalf  of  the  petitioners,  not  arriving  on  that  date.  It  was  taken  up  on  the  following 
day,  viw.f  on  the  i8th.  In  the  meantime,  certain  witnesses  had  been  cited  by  the  peti- 
tioners to  establish  their  defence,  but  none  of  the  witnesses  for  the  prosecution  had  been 
cited  to  be  re-called. 

On  the  i8th  of  July,  when  the  case  was  taken  up,  the  Counsel  for  the  petitioners  put 
in  the  witness-box  the  Inspector  of  Police  of  Sadullapore,  who  was  conducting  the  prose- 
cution in  this  case,  and  it  appears  from  the  drift  of  the  examination  that  the  Counsel  in- 
tended to  establish  that  four  of  the  witnesses  examined  on  behalf  of  the  prosecution,  via., 
Hyat  Mahomed,  Boli  Sheikh,  Kedar,  and  Dalch,  who  had  received  injuries  in  the  course 
of  the  riot,  had  given  evidence  before  the  police-officer,  who  investigated  the  case  under 
s.  161  of  the  Criminal  Procedure  Code,  not  agreeing  with  the  version  of  the  story  told  by 
them  at  the  trial. 

It  appears  from  the  examination  of  the  aforesaid  Inspector  that  these  four  men  had 
at  first  denied  that  they  were  sleeping  in  the  cutcherry  on  the  night  when  the  riot  took 
place,  but  that  they  subsequently  admitted  that  fact  on  being  further  questioned  by  the  in- 
vestigating police-officer.  Upon  some  points  the  Inspector,  from  his  memory,  could  not 
answer  the  questions  put  to  him  by  the  Counsel  for  the  defence  regarding  the  statements 
made  by  these  witnesses.  Thereupon  an  oral  application  was  made  by  the  Counsel  for 
the  production  of  the  diaries  kept  by  the  investigating  officer.  A  note  made  by  the  Court  of 
this  application,  and  the  order  made  thereupon,  is  to  the  following  effect :  "  Mr.  Gregory 
asks  the  Court  to  require  the  Inspector  to  produce  the  diaries,  and  as  I  find  the  witness 
has  admitted  almost  everything  required  by  the  defence,  and  because  police-diaries  cannot 
be  used  as  evidence,  nor  can  they  be  called  for  by  the  accused,  the  Court  declines  to  call 
for  the  diaries  at  the  instance  of  the  Counsel  for  the  defence."  This  evidence  of  the  In- 
spector was  taken  on  the  i8th  July.  There  were  some  more  witnesses  examined  on  be- 
half of  the  defence  on  the  next  day,  and  the  trial  was  concluded,  but  judgment  was  reserved, 
and  not  delivered  till  the  27th  of  July.  On  the  20th  of  July,  we  find  that  an  application 
was  made  on  behalf  of  the  petitioner  before  us,  embodying  the  purport  of  the  oral  appli- 
cation  made  by  Counsel  on  the  18th  of  July  referred  to  above.  In  this  application,  it  was 
stated  that  the  four  witnesses,  Hyat  Mahomed,  Boli  Sheikh,  Kedar,  and  Dalch,  had  made 
statements  to  the  Police  Inspector  contrary  to  those  which  had  been  made  by  them  in  their 
depositions  in  Court,  and  that  to  a  certain  extent  this  fact  had  been  established  by  the  evi- 
dence of  the  Police  Inspector;  but  it  was  not  established  to  the  full  extent,  and  therefore 
they  prayed  that  that  portion  of  the  police-diary  in  which  the  statements  of  these  four  wit- 
nesses had  been  recorded  be  sent  for,  and  then,  after  inspection  of  the  said  portion  of  the 
diaries,  if  it  be  considered  proper  to  send  for  any  witnesses,  such  witnesses  might  be  sent 
for.  An  appeal  was  preferred  to  the  Sessions  Judge  against  the  conviction  and  sentence 
passed  by  the  Deputy  Magistrate.  In  the  petition  of  appeal,  no  point  was  made  regard- 
ing the  refusal  of  the  Deputy  Magistrate  to  send  for  the  police-diary  mentioned  above,  but 
it  has  been  stated  to  us  by  Mr.  Gregory,  who  appeared  both  in  the  Deputy  Magistrate's 
Court  as  well  as  in  the  Court  of  the  Sessions  Judge,  that  this  point  was  argued  by  him  be- 
fore the  Sessions  Judge.     We  do  not  find  that  it  is  dealt  with  by  the  Sessions  Judge  in  the 
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They  have  appealed  to  this  Ocmrt, 'and  Coansei  oil  their  behalf  kms  urged, 

that  the  evidence  does  not  justify  their  conviction,  and  that,  even  if  the  evidence, 
as  given,  would  justify  a  conviction,  the  accused  have  been  so  prejadiced  by  the 
aftion  of  the  Juclge  in  excluding  evidence  which  ought  to  have  be6n  admitted, 
that  they  are  entitled  to  a  new  trial. 

We  consider  that  the  Judge  has  wrongly  excluded  evidence  which  he  ought 
to  have  admitted. 

A  police-ofl&cer  in  this  case  had,  under  the  provisions  of  s.  161  of  the  Cri- 
minal Procedure  Code,  examined  persons  who  were  afterwards  called  as  wit- 
nesses. 

At  the  Sessions  trial  this  police-officer  was  in  Court,  and  had  with  him  the 
statements  which  he  had  taken  down. 


judgment  which  was  recorded  by  him.     This,  however,  is  the  principal  point  whi<^  has  beea 
taken  before  us  in  support  of  the  rule  which  was  issued  in  this  case.     In  fact,  it  forms  tbe 
first  and  second  grounds  taken  in  the  petition  presented  to  this  Court.    The  first  ground  is 
to  the  following  effect :     "  That  the  Deputy  Magistrate  ought  to  have  confpelled  the  pro- 
duction of  the  statements  of  the  witnesses  for  the  prosecution  as  recorded  by  the  Sub- 
Inspector  and  the  Inspector  of  Police  under  s.  161  of  the  Criminal   Procedure  Code. 
Such  statements  are  not  governed  by  the  provisions  of  s.  172  of  the  Crimioal  Procedure 
Code,  and  were  therefore  not  privileged.     These  statements  were  most  material,  aod 
their  production  would  have  enabled  your  petitioners'  Counsel  to  show  that  the  witnesses 
were  not  reliable.     Your  petitioners'  Counsel  had  strongly  complained  before  the  Ap- 
pellate Court  of  the  non-production  of  the  Said  statements."      The  second  ground  »: 
"  That  the  petition,  presented  by  your  petitioners,  clearly  shows  that  the  papers  wanted 
were  the  statements  of  the  witnesses,  and  not  the  diaries,  though  the  word  *  diaries  *  was 
inaccurately  used,  because  the  Inspector  had  used  the  expression.   The  Deputy  Magistrste 
ought  to  have  called  for  those  papers."    The  first  parag^raph,  it  seems  to  us,  does  not  ac- 
curately state  what  happened ;  the  first  paragraph  says  that  an  application  was  m^d^  iat 
the  statements  of  the  witnesses  for  the  prosecution,  as  recorded  by  the  Inspedor  and  Sub- 
Inspeftorof  Police,  under  s.  161  of  the  Criminal  Procedure  Code.   The  fa6l  is  that  what 
was  wanted  was  not  the  statements  of  all  the  witnesses,  but  only  the  statements  of  the  foor 
mentioned  above,  vIm.,  Hyat  Mahomed,  Boll  Sheikh,  Kedar,  and  Dalch.    It  may  be  coooed- 
ed  that  the  document  that  was  asked  to  be  produced  was  misdescribed  in  the  petitioa^aad 
also  in  the  Judge's  notes  as  "  diaries."      It  appears  that,  from  ss.  161  and  17a  of  the  Cri> 
minal  Procedure  Code,  what  was  wanted  was  not  properly  described  as  "  diaries."    Under 
s.  172,  a  diary  is  a  privil^ed  document,  and  neither  of  the  parties  has  any  right  to  ask  far 
its  production  ;  but,  although  in  the  application  and  in  the  note  the  document  in  ^iiestMn 
is  described  as  a  diary,  it  is  sufficiently  clear  that  what  was  wanted  was  the  prodooion  oi 
the  statements,  which  in  this  case  seem  to  have  been  reduced  to  writing,  of  the  four  wit- 
nesses mentioned  above,  which  statements  were  taken  by  the  investigating  polices-officer 
under  s.  161  of  the  Criminal  Procedure  Code.     It  may  also  be  conceded  in  favour  of  tlie 
petitioners  that  these  statements  could  have  been,  under  certain  conditions,  used  as  evi- 
dence in  the  case.  For  instance,  they  might  have  been  used  for  the  purpose  of  contiadift- 
ing  the  witnesses  mentioned  above,  or  of  contradi6ting  the  Inspector  of  Police  under  s.  145 
of  the  Evidence  A6t.     That  being  so,  the  Counsel  for  the  petitioner  was  entitled  to  have 
an  order  from  the  Deputy  Magistrate  for  the  ptodu6tion  of  these  statements.  It  is  an  error 
on  his  part  to  have  refused  the  application,  but  it  does  not  follow  that,  because  there  is  tins 
error,  his  judgment  should  be  set  aside.  On  the  other  hand,  both  under  s.  537  of  tbe  Cri- 
minal Procecnire  Code  as  Well  as  s.  167  of  the  Evidence  A^,  we  cannot  reverse  or  altera 
judgment  unless  we  are  satisfied  that  the  error  in  question  has  caused  a  failure  of  justice. 
Mr.  Ghose  was  asked  to  point  out  in  what  way  this  error  has  caused  a  failure  of  justice 
and  he  contended  that,  if  the  statements  had  been  sent  for,  the  petitioner  would  have  beea 
in  a  position  to  establish  that  the  cutcherry-baree  in  Sultanpore  was  really  in  the  posses- 
sion of  Moazum  Hossein,  and  not  in  the  possession  of  Budrunnissa ;  and  if  it  was  establislrad 
that  the  cutcherry  was  in  the  possession  of  Moazum  Hossein,  then  the  charge  would  have 
entirely  fallen  to  the  ground,  because  the  common  object  of  the  unlawful  assembly  stated 
in  that  document  was  the  forcible  taking  possession  of  the  cutcherry.  Now,  we  have  referred 
to  the  judgment  of  the  Deputy  Magistrate,  and  we  are  of  opinion  that  it  is  not  based,  as 
regards  the  question  of  possession,  upon  any  part  of  the  depositions  of  the  four  1  ' 
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There  can  be  no  doabt  that  these  statements  would  be  admissible  in  evi- 
dence. They  are  not  a  portion  of  the  diary,  and  are  not  protefted  by  any  cnad- 
ment. 

The  Judge  refused  to  allow  them  to  be  used,  on  the  ground  that  the  ac- 
cused had  not  asked  the  committing  Magistrate  to  allow  them  to  be  produced. 

It  appears  from  an  aflSdavit,  which  has  been  used  before  us,  that,  when  the 
Sub-Inspedor,  who  made  the  investigation,  was  being  cross-examined,  the 
Counsel  for  the  accused  asked  the  Judge  to  hand  up  the  statements  taken  down 
by  the  witness  to  enable  him  to  answer  questions  as  to  statements  made  by 
some  of  the  persons  who  were  called  as  witnesses  for  the  prosecution.  This 
the  Judge  refused  to  do. 

We  think  that  the  Judge  ought  to  have  permitted  Counsel  to  put  the  state- 
ments to  the  witness.  There  is  no  doubt  that  an  accused  person  is  entitled  to 
call  as  his  witness  any  person  who  is  in  Court,  whether  he  has  summoned  him 
or  not  (see  s.  291  of  the  Criminal  Procedure  Code),  and  there  is,  we  think,  equally 
no  doubt  that  an  accused  may,  so  far  as  the  law  of  evidence  permits  him  to  do 
so,  make  use  of,  as  evidence,  any  document  which  is  in  Court  at  the  trial.  Be- 
fore, however,  we  could  order  a  new  trial  on  this  ground,  we  would  have  to  be 
satisfied  that  injustice  had  been  done  to  the  accused  by  the  exclusion  of  this 
evidence. 

If  it  had  appeared  that  there  was  a  material  difference  between  the  state- 
ments made  by  the  witnesses  to  the  Sub-Inspector,  and  their  statements  made 
in  Court,  it  would  have  been  difficult  to  say  that  the  accused  had  not  been  pre- 
judiced by  the  Judge's  decision  on  this  question. 

The  Judge  says  that  he  has  read  the  statements,  and  that  there  is  practically 
no  difference  between  what  the  persons  examined  stated  and  what  the  witness- 
es have  deposed  before  both  Courts.  We  see  no  reason  to  doubt  the  correct- 
ness of  the  Judge's  statement,  and  if  the  legal  advisers  of  the  accused  had  seen 
any  real  ground  for  disputing  it,  they  would  have  endeavoured  to  obtain  the  pro- 
duction of  these  statements,  so  that  they  might  have  been  considered  at  the  hear- 
ing of  the  appeal. 

mentioned  above,  via.,  Hyat  Mahomed,  Boli  Sheikh,  Kedar,  and  Dalch.  His  finding  upon 
the  question  of  possession  is  mainly  bdisod,  firstly,  on  the  evidence  of  one  of  the  two  lead- 
ing ryots,  via.,  Kedar  Ali,  and,  secondly,  upon  the  circumstance  that,  about  the  time  that 
Moazum  Hossein's  servants  were  alleged  to  have  been  eje6ted  from  the  cutcherry  of  Sul- 
tanpore,  they  erefted  another  cutcherry-baree  in  MujHspore,  within  three  or  four  miles 
from  Sultanpore.  With  reference  to  this  second  ground,  the  Deputy  Magistrate  says  that 
MujHspore  was  a  very  small  village,  and,  if  Moazum  Hosseih  had  been  in  possession  of 
the  cutcherry  at  Sultanpofe,  there  would  have  been  no  necessity  for  erecting  a  new  cut- 
cherry  at  Mujlispore.  In  fa6t,  the  judgment  of  the  Deputy  Magistrate  was  not  founded 
on  the  evidence  of  the  four  witnesses,  whose  statements  before  the  investigating  police- 
officer  was  asked  to  be  sent  for.  We  are  therefore  not  satisfied  that  the  omission  to  send 
for  these  documents  has  in  any  way  caused  a  failure  of  justice. 

There  was  only  one  other  point  argued  before  us,  via.,  that  the  sentence  in  this  case 
is  too  severe.  We  have  considered  this  point,  and  we  are  of  opinion  that  the  sentence  that 
has  been  passed  upon  the  petitioners,  havino^  regard  to  the  nature  of  the  offence  established 
against  them,  is  not  too  severe.     We  therefore  discharge  the  rule. 

Macpherson,  J. — I  agree.  I  further  think  that  the  statements  called  for  would  have 
been  of  no  practical  use  to  the  petitioners  unless  they  were  in  a  position  to  summon  the 
witnesses  for  the  prosecution,  and  cross-examine  them  with  reference  to  statements  which 
they  had  made  to  the  police. 

The  statements  were  called  for  at  a  very  late  stage,  when  the  petitioners  were  not  en- 
titled to  have  the  prosecution -witnesses  summoned  for  the  purpose  of  cross-examination. 

I.  L.  R.,  Cal.  119. 


BiKAO  Khan 
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The 

Queen- 

Empress, 

16  Cal.  6io. 
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i3fl^.  Takyig^the  ci^cotnstances  into  consideration,  we  do  not  i^vk:  thti  the 

ooiasion'Of  the  J udgis  to  admit  this  evidence  would  justify  us  in  ordering  a  neiv 


Ebcfjuiss, 
i6Cal./6io. 


Bnuo'KuAic  ^aj     On  the  mere  speculation  that  these  statements  would  disagree,  and  in  face 
V*  of  the  Judge's  statement  that  they  do  not  materially  disagree,  we  could  not  order 

^"*        a  new  trial. 

fjIbLl&s  [Their  Lordships  then  proceeded  to  determine  the  case  on  its  merits,  and 

.i^BftR&s.     ^^^^  j,^  upholding  the  conviction  and  reducing  some  of  the  sentences.] 

H,  T*  H.  Conviction  upfuld. 

CRIMINAL  REVISION. 
Before  Mr.  Justice  Prinsep  and  Mr,  Justice  Hill. 

18S0.  I^  THE'MArrtrt^f^TttA  Petition  of  KOILAS  H  CHANDRA  CHAKRA- 

m72o.  BARTY. 

i6Cal.657.  "  KiDlLASH  CHANDRA  CHAKRABARTY  z;.  THE  QUEEN-EMPRESS.i 

Penal  Code  (Act  XLV.  of  j86oJ,  ss,  441  and  4^6 — House-breaking  by  night — 
Criminal  Trespass — Intent, 

When  a  stranger,  uninvited  and  without  any  right  to  be  there,  effects  an  entry  in  the 
middle  of  the  night  into  the  sleeping  apartment  of  a  woman,  a  member  of  a  respectable 
hoiaschold,  and,  when  an  attempt  is  made  to  capture  him,  uses  great  violence  in  hiseffuns 
to  make  good  his  escape,  a  Court  should  presume  that  the  entry  was  made  with  an  intent 
such  as  is  provided  for  by  s.  441  of  the  Penal  Code. 

An  accused  person  in  the  middle  of  the  night  effected  an  entry  into  a  honse  occapierf 
by  two  widows,  members  of  a  respectable  family.  On  an  alarm  being  given,  and  an  at- 
tempt made  to  capture  him,  he  made  use  of  great  violence,  and  effected  his  escape.  Upon 
these  facts,  he  was  charged  with  offences  under  ss.  456  and  323  of  the  Penal  Code.  The 
defence  -set  up  was  an  alibi^  which  was  disbelieved  by  both  the  lower  Courts.  Neitiier 
Court  found  specifically  what  was  the  intention  with  which  the  accused  entered  the  bouse, 
but  it  was  suggested  that  it  was  probably  for  the  purpose  of  prosecuting  an  intrigue  witb 
onb  of  the  womten.  There  was  no  evidence  that  he  had  been  invited  by  her  to  go  there. 
The  lower  Courts  convicted  the  accused  under  s.  456.  It  was  contended  that,  as  the  pro- 
secution had  failed  to  prove  that  the  entry  was  made  with  intent  to  commit  any  offence, 
the  conviction  was  illegal. 

Held  that,  under  the  circumstances  of  the  case,  the  Court  ought  to  presume  that  the 
entry  -was  effected  with  such  intent  as  is  provided  for  by  s.  441,  and  that  the  conviction 
should  be  upheld. 

The  petitioner  in  this  case  was  charged  with  house-breaking  by  night  m 
the  premises  of  one  Golak  Mohun  Mojumdar,  and  of  voluntarily  causing  huh 
to  one  Sarba  Joya  Debi,  under  ss.  456  and  323  of  the  Penal  Code. 

The  case,  as  provtetf  by  the  complainant  and  his  witnesses,  was  that  he  was 
awok6  in  the  middle  of  the  night  by  his  cousin  Sarba  Joya  Debi  calling  out  that 
there  Was  a  thief  in  the  house  shaking  the  padlock  of  the  sindkuk  ;  that  he  rost 
and  went  out  at  once  to  the  house  in  which  Sarba  Joya  slept,  and  foood  thenc^ 
cased  coming  out;  that  he  thereupon  seized  him  by  his  beard,  and  a  struggle  en- 
sued ;  that  the  accused  bit  him  on  the  neck,  and  that,  on  Sarba  Joya  cohui^ 
o«t,'  and  giving  an  alarm,  the  accused  left  him,  and  hit  her  over  the  head  witk 
a  khota,  and  then  left  the  premises.  The  defence  set  up  by  the  accused,  who  wfts 
the  village  doctor,  was  an  aiidz;  but  the  Deputy  Magistrate  accepted  the  slory 

*  Criminal  Revision,  No.  163  of  1889,  against  the  order  of  ^,  6.  CaMpbell^  £sg^  Ses- 
sions Judge  of  Mymensingh,  dated  the  2nd  of  February  1889,  afHrming  the  order  oif  Ba- 
boo BlMil^ti  Mohun' Raha,Depatv  Magistrate  of  Netrokona,  dat«d  th«  31^  of  Dfeeen- 
beriS86: 
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of  the  fM-osecutor,  and  disbelieved  the  alibi.  The  accused,  by  way  of  assign- 
ing a  motive  for  a  false  charge  being  brought  against  him,  alleged  that  the 
cousin  of  the  complainant,  a  widow  named  Bhaba  Sundari,  who  slept  in  the 
same  house  as  Sarba  Joya,  was  unchaste,  and  that  as  he,  the  accused,  had  been 
interfering  with  her  visitors,  this  charge  had  been  got  up  against  him. 

The  Deputy  Magistrate  came  to  the  conclusion  that  the  accused  broke  into 
the  house  and  committed  the  assault  charged,  but  that  his  object  in  breaking 
into  the  house  was  not  theft,  but  probably  something  worse,  suggesting  thereby 
that  his  object  was  the  prosecution  of  an  intrigue  with  Bbaba  Sundari.  He 
accordingly  convicted  the  accused  on  both  charges,  and  sentenced  him  to  six 
months'  rigorous  imprisonment,  and  a  fine  of  Rs.  25  on  the  first  charge,  and 
a  fine  of  Rs.  50  on  the  second  charge. 

The  accused  then  appealed  to  the  Sessions  Judge,  and  it  was  contended 
on  his  behalf  that  the  conviction  under  s.  456  could  not  be  sustained,  inasmuch 
as,  if  he  merely  entered  the  house  to  prosecute  an  intrigue  with  Bhaba  Sundairi, 
there  could  be  no  criminal  trespass,  and  the  assault  was  committed  outside  the 
house,  and  bad  nothing  to  do  with  the  entry.  The  Sesskms  Judge,  however, 
rejected  that  contention,  and  held  that  the  conviction  was  right,  as  there  was 
no  evidence  to  show  that  the  woman  invited  him  or  consented  to  his  intrusion, 
and,  when  he  was  seized,  he  was  guilty  of  extreme  violence.  The  appeal  ^m» 
accordingly  dismissed. 

The  accused  then  moved  the  High  Court,  under  its  revisional  powers,  upon 
the  ground  that  the  prosecution  having  failed  to  prove  that  he  entered  the  house 
with  mtent  to  commit  theft  or  any  other  offence,  the  conviction  was  bad. 

A  rule  was  issued  which  now  came  on  for  argument. 

Baboo  Dmark  Naih  Chuckerhutty  for  the  petitioner. 

Mr.  Kilby  for  the  Crown. 

The  judgment  of  the  High  Court  (Prinsep  and  Hill,  JJ.)  was  as  follows : — 

In  this  case  the  petitioner,  Koilash  Chandra  Chakraharty.  was  convioted  by 
the  Deputy  Magistrate  of  Netrokona  of  the  offences  of  h  .use-bieaking  by  odght 
and  of  voluntarily  causing  hurt  under  ss^  323  and  456  of  the  Penal  Code  re^ 
spectively,  and  sentenced  to  six  months'  rigorous  imprisonment  in  reapeot  of 
the  first  offence,  and  to  a  fine  of  Rs.  50  in  respect  of  the  second.  He  appeal- 
ed to  the  Sessions  Judge  of  Mymensingh,  but  his  appeal  was  dismissed;  and 
he  now  moves  this  Court  to  set  aside  the  conviction  and  sentence  under  s.  456 
of  the  Code,  on  the  ground  that  the  prosecution  failed  to  prove  that  he  had 
entered  the  complainant's  house  with  the  intent  to  commit  theft  or  any  other 
oflfence. 

In  our  opinion,  the  conviction  and  sentence  ought  to  be  maintained.  The 
facts  are  these  :  The  complainant,  who  is  apparently  a  person  in  comfortable 
circumstances,  lives  in  a  country  village  in  a  house  which  is  divided  into 
several  distinct  apartments.  One  of  these  he  used  himself  with  his  wife  and 
three  young  children  to  sleep  in,  and  another  was  used  for  the  same  purpose 
by  two  widows,  cousins  of  the  complainant,  the  elder  of  whom  was  of  advanced 
age,  and  the  younger,  whose  name  is  Bhaba  Sundari,  a  woman  of  about  20 
years  of  age.  On  the  night  of  the  12th  Aughran,  when  the  events  out  of  which 
this  case  has  arisen  took  place,  there  was  no  other  occupant  of  the  complain- 
ant's house  but  the  persons  I  have  mentioned.  On  that  night,  a  considerable 
time  before  daybreak,  the  complainant  was  awakened  by  his  elder  cousin,  who 
told  him  that  there  was  a  thief  in  the  house  who  was  shaking  the  padlock  of  a 
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sindhuk  in  his  room.  He  got  up  and  went  oat  at  once,  and  fonnd  the  peti- 
tioner forcing  his  way  out  oi  the  ladies'  room  by  pushing  aside  the  bera.  He 
seized  the  petitioner,  and  a  struggle  ensued*  in  the  course  of  which  the  com- 
plainant was  bitten  by  the  peiiiioner,  and  the  elder  lady  received  a  blow  from 
him  wiih  a  piece  of  bamboo  which  drew  blood.  The  complainant,  under  these 
circumstances,  charged  the  petitioner  with  having  entered  his  house  with  intent 
to  commit  theft  and  with  assault.  The  defence  was  an  alibi,  and  the  petitioner 
asserted  that  he  had  been  falsely  accused,  because  he  was  supposed  by  the 
complainant  to  have  interfered  with  the  amours  of  the  younger  of  the  widows. 
The  alibi  has  been  disbelieved  by  both  the  Courts  below,  and  there  seems  to 
be  no  ground  for  the  aspersions  cast  on  the  character  of  Bhaba  Sundari. 

Neither  of  the  Courts  below  has  found  in  terms  with  what  intent  the  peti- 
tioner entered  the  complainani*s  house.  The  Deputy  Magistrate  declined  to 
believe  that  his  object  was  theft,  but  thought  that  he  might  have  been  there  fw 
"something  worse,"  by  which,  1  presume,  is  meant  the  prosecution  of  an  intri- 
gue with  the  younger  widow ;  but  with  reference  to  this  aspect  of  the  case  the 
learned  Judge,  in  disposing  of  the  argument  that  the  petitioners  act  was  not 
criminal,  as  his  entry  was  for  the  purpose  of  having  connexion  with  Bhaba 
Sundari,  remarks :  "  There  is  no  evidence  that  the  woman  invited  him  in,  or 
consented  to  his  intrusion,  and  when  seized  he  was  guilty  of  extreme  violence," 
and  we  should  do  wrong,  were  we,  in  the  existing  state  of  the  evidence  in  the 
case,  to  assume,  as  we  were  invited  to  do  by  the  pleader  who  appeared  before 
us  on  behalf  of  the  petitioner,  that  the  intrusion  of  the  petitioner  was  less  dis- 
tasteful to  Bhaba  Sundari  than  to  any  other  member  of  the  complainants 
household.  The  learned  Judge  refused  to  accept  that  view,  and  on  that 
ground,  as  we  understand  his  judgment,  declined  to  disturb  the  conviction. 
What  we  have  then  to  deal  with  is  the  case  of  a  man,  a  stranger,  who,  uninvited 
and  without  any  right  whatever  to  be  there,  effects  an  entry  in  the  middle  of 
the  night  into  the  sleeping  apartment  of  two  women,  members  of  a  respect- 
able household,  and  who,  when  the  attempt  is  made  to  capture  him,  uses  great 
violence  in  the  effort  to  make  good  his  escape.  Under  such  circumstances 
we  think  a  Court  ought  to  presume  that  the  entry  was  effected  with  an  intent 
such  as  is  provided  for  by  s.  441  of  the  Penal  Code.  This  is  the  view  upon 
which  the  learned  Judge  has  acted,  and  we  therefore  think  that  his  decision 
ought  to  be  upheld. 

H.  T.  H. 

Conviction  upheld. 
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CRIMINAL  REVISION. 
Before  Mr,  Justice  Prinsep  and  Mr,  Justice  Hill, 
KEDARNATH  DAS  (Petitioner)  v,  MOHESH  CHUNDER  CHUCKER-        18S9. 

BUTTY  AND  ANOTHER  (OPPOSITE  PARTIES).^  May  I3. 


Criminal  Procedure  Code  (Ad  X,  of  1882)^  s,  ig$ — Sanction  to  prosecute — Notice     16  Cal.  661. 
to  accused — Revisional  power ^  Exercise  of  by  High  Court, 

When  Subordinate  Courts  grant  sanction  to  prosecute  under  s.  195  of  the  Criminal 
Procedure  Code,  it  is  incumbent  on  them  so  to  frame  the  proceedings  before  them  as  to 
enable  the  High  Court  to  satisfy  itself  from  the  record  whether  the  application  for  sanc- 
tion has  been  properly  granted  or  not. 

A  Magistrate,  in  disposing  of  a  charge  of  theft,  delivered  the  following  judgment : 
"The  charge  of  theft  of  doors  and  windows  is  not  proved  at  all  against  the  accused. 
They  are  acquitted." 

There  was  no  further  record  of  the  proceedings.  Immediately  on  the  judgment  being 
delivered,  the  pleader  appearing  for  the  accused  applied  for  sanction  to  prosecute  the 
complainant  under  ss.  182  and  211  of  the  Penal  Code.  The  Magistrate  refused  to  hear 
the  application  then,  on  the  ground  that  it  was  not  the  proper  time  fixed  by  him  to  hear 
applications. 

The  attorney  for  the  complainant,  who  had  expressed  his  willingness  to  have  the  ap- 
plication heard  and  disposed  of  there  and  then,  intimated  that  he  was  prepared  to  show 
cause  why  sanction  should  not  be  granted,  and  asked  that  notice  of  any  future  application 
might  be  given  to  the  complainant.  The  accused  renewed  the  application  the  following 
day  without  notice  to  and  in  the  absence  of  the  complainant  or  his  attorney,  and  the 
Magistrate  granted  the  sanction  asked  for. 

On  an  application  to  the  High  Court  to  revoke  the  sanction,  held  that  the  Magistrate 
did  not  exercise  a  proper  discretion  under  the  circumstances  in  neglecting  to  give  the  com- 
plainant notice  of  the  application,  and  an  opportunity  of  being  heard. 

Held,  further,  that  the  mere  fa6t  of  the  charge  laid  by  the  complainant  not  having 
been  proved  wis  not  in  itself  sufficient  ground  for  granting  sanction  to  prosecute  him 
under  ss.  1S2  and  21 1  of  the  Penal  Code,  and  as,  beyond  the  judgment  of  the  Magistrate, 
there  was  nothing  on  the  record  to  show  that  there  were  sufficient  grounds  for  granting 
the  sanction,  it  should  be  revoked . 

The  fads  which  gave  rise  to  this  application  were  as  follows : — 

The  petitioners,  Kedarnath  Das  and  his  brother,  were,  according  to  the 
allegation  of  the  petitioners,  the  owners  of  the  southern  portion  of  No.  6,  Bho- 
lanath  Coondoo's  Lane  in  Calcutta,  which  had  been  allotted  to  them  under  a 
decree  for  partition  passed  by  the  High  Court  in  its  ordinary  original  civil  ju- 
risdidion.  In  an  affidavit  filed  in  support  of  his  application  Kedarnath  Das 
stated  that  in  the  Bengali  year  1393  (1886-87),  Mohesh  Chunder  Chuckerbutty 
and  Nobo  Coomar  Chuckerbutty,  the  opposite  parties,  who  were  their  purohits, 
requested  him  and  his  brothers  to  allow  them  to  reside  in  the  portion  of  the 
second  premises  so  allotted  to  them,  promising  to  vacate  as  soon  as  they  were 
asked  to  do  so,  and  that  he  and  his  brother  allowed  them  to  reside  there. 

In  his  affidavit  he  went  on  to  state  that  on  the  first  day  of  March  he  called 
on  the  said  Nobo  Coomar  Chuckerbutty  and  Mohesh  Chunder  Chuckerbutty, 
and  informed  them  that  the  house  was  badly  in  need  of  repairs,  and  that  he 
and  his  brothers  wished  to  repair  the  same,  and  desired  them  to  leave  the  house 
as  soon  as  possible,  and  he  placed  two  of  his  servants,  Jooman  and  Hem  Raj, 
in  the  house. 

>  Criminal  Motion,  No.  175  of  1889,  a|^inst  the  order  passed  by  Moulvie  Abdul 
JFubber,  Officiating  Presidency  Magistrate  of  Calcutta,  Northern  Division,  dated  the  nth 
cf  April  1889. 
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That  on  the  5th  March,  having  received  information  that  the  said  Nobo 
-  Coomar  Chuckerbutty  and  Mohesh  Chunder  Cbuckerbutty  had  ordered  his 
servants  to  leave  the  house,  he  called  there  and  met  Nobo  Coomar  Chucker- 
butty, who  threatened  to  break  his  head  if  he  entered  the  house,  but  .that  ke 
entered  the  house  and  told  his  servants  not  to  leave  it,  and,  finding  that  the  sud- 
der-door  was  wholly  out  of  repair  and  about  to  fall  in  pieces,  he  removed  the 
same  to  his  dwelling-house. 

That  on  the  9th  March,  having  received  information  that  his  serx'antshad 
been  turned  out  of  the  said  house,  he  called  there,  and  on  seeing  him  Nobo 
Coomar  Chuckerbuity  left  the  house  and  proceeded  towards  the  dire^on  of  the 
Burtollah  thannah.  That  he  went  into  the  house  and  found  that  the  cook-room 
had  no  door,  and  certain  doors  and  windows,  which  he  had  stored  ia  one  of 
the  godowns,  were  missing,  and  he  found  a  carpenter  employed  in  sawing  cer- 
tain rafters.  Seeing  this  he  went  to  the  thannah  and  informed  the  jemadar  of 
what  had  'happened,  and  thereupon  the  jemadar  wrote  something  in  a  book, 
and  desired  him  to  put  his  signature  thereto,  which  he  did. 

That  thereafter  and  on  the  same  day  a  jemadar  of  police  went  to  the  house, 
but  he  did  not  make  any  enquiries  into  the  petitioner's  charge,  while  he  made 
certain  enquiries  into  a  certain  complaint  perferred  by  Nobo  Coomar  Chuc- 
kerbutty against  the  petitioner,  and  made  him  produce  the  sudd er-door  whkh 
he  had  removed  on  the  5ih  March,  but  which  did  not  in  any  way  relate  to  the 
subjpft- matter  of  his  complaint.  Thereafter,  the  Inspector  of  the  thannah  re- 
ported to  the  Deputy  Commissioner  of  Police  that  the  petitioner's  complaint 
was  a  false  one,  whereupon  he  directed  the  Inspector  to  prosecute  him.  Subse- 
quently, at  the  instance  of  the  said  Inspedor,  a  summons  was  issued  agakut 
him. 

That,  on  the  day  of  the  hearing  of  the  said  complaint,  he  appeared  in  the 
Calcutta  Police  Court  with  his  attorney.  Baboo  Kali  Nath  MiUer,  who  informed 
the  Hon'ble  Syed  Amir  Hossein,  the  Magistrate  of  the  Nonheni  Division  of 
Calcutta,  of  the  circumstances  under  which  the  complaint  was  made,  and  the 
action  taken  by  the  police,  and  that  there  was  no  judicial  enquiry  as  to  the  truth 
or  otherwise  of  the  said  complaint;  thereupon  the  said  Magistrate  ordered 
summons  to  issue  against  Nobo  Coomar  Chuckerbutty  and  Mohesh  Chunder 
Chuckerbutty  on  the  complaint  perferred  by  the  peiitjoner,  and  acoordiagif 
summonses  were  issued  against  them,  returnable  on  the  loth  day  of  April  ior 
stant. 

That,  on  the  loth  day  of  April,  the  petitioner  appe;afled  with  his  attorney, 
Baboo  Kali  Nath  Mitter,  before  Syed  Abdul  Jubber,  who  was  officiatip^  as  Rre- 
sidency  Magistrate,  and  his  attorney  explained  to  the  M^isUate  the  circumstaoces 
under  which  the  case  was  placed  before  him,  and,  in  support  <rf  the  petitioner's 
complaint,  his  attorney  examined  him  and  hifi  brother  Ararita  Lai  Das  and  alio 
Luckhimoney,  Koosum,  Hurry  Mati,  Falgu  Mistry,  aixd  N-etto  Lall  Choodkr. 
as  witnesses,  but  the  Magistrate  did  not  take  any  notes  of  their  evidence,  ami 
after  the  case  for  the  prosecution  was  closed  delivered  his  judgment 

That  he  and  his  witnesses  proved  the  existence  of  the  doors  aad  wmdoM 
in  the  house  at  the  time  when  Nobo  Coomar  Chuckerbutty  and  M<jifish  Chnndtf 
Chuckerbutty  were  in  possession  of  the  same,  but  that  he  could  oot  givsc^  aaii 
did  not  attempt  to  give,  any  evidence  of  the  taking  thereof  by  ^Mbo  Coovm 
Chuckerbutty  and  Mohesh  Chunder  Chuckerbutty  or  either  of  them. 

That,  after  the  defendants  were  discharged,  their  pleiuter>  Mk.  Cranen- 
burgh,  applied  to  the  Magistrate  for  sanction  to  prosecute  him,  whenvihe  Jtfa- 
gistrate  stated  that  he  would  not  hear  any  application  then,  as  it  ^nras  not  the 
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proper  time  to  hear  applications.    That  his  attorney  then  and  there  requested 
the  Magistrate  not  to  grant  any  sanction  without  notice  to  the  petitioner,  when  ' 
the  said  Magistrate  stated  that,  when  the  application  for  sanction  was  made  to 
him,  he  would  then  consider  whether  he  would  issue  any  notice  or  not. 

That  thereafter,  on  the  nth  of  April,  the  Magistrate,  without  any  notice  to 
the  peiitidner  or  his  attorney,  granted  sanction  for  the  prosecution  of  the  peti- 
tioner 

The  judgment  of  the  Magistrate,  delivered  on  the  loth  of  April,  was  as 
follows : — 

"  KedarHath  Das  v.  Nobo  Coontar  Chuckerbutiy  anrd  Mokesh '  Chunder 
Chuckerbutty, 

DECISION : 

"  The  charge  of  theft  of  doors  and  windows  is  not  proved  at  all  against 
the  accused.     They  are  acquitted. 

(Sd.)        Abdul  Jubber, 

Offg,  Presidency  Magistrate ^ 

The  sanction  granted  by  the  Magistrate  on  the  nth  April  was  in  fhe  fol- 
lowing terms : — 

"  Sanction  is  hereby  given  to  Mohesh  Chunder  Chuckerbutty  and  Nobo 
Coomar  Chuckerbutty,  under  s.  195  of  the  Criminal  Procedure  Code,  to  pro- 
secute Kedamath  Das,  under  ss.  211  and  182  of  the  Penal  Code,  for  having, 
on  the  25th  March  last,  in  the  said  Court,  with  intent  to  cause  injury  to  the 
said  complainants,  instituted  a  criminal  proceeding  against  them,  and  falsely 
charged  them  with  having,  on  the  9th  March  last,  in  Bholanaih  Coondoo's  Lane, 
committed  theft  of  two  pairs  of  doors,  two  windows,  and  25  rafters,  knowing 
that  there  was  no  just  or  lawful  cause  for  such  proceeding  or  charge. 

nth  April  1889. 

Prosecution  sanctioned. 

(Sd.)        A.  J. 
tith  April  1889, 

Issue  summons,  ss.  182  and  211. 

(Sd.)      A.  ]r 

On  the  26th  of  April,  Mr.  M,  P,  Gasper  applied  to  the  High  (V)urt 
(Macpherson  and  Rampini,  JJ.)  for  a  rule,  calling  on  the  Presidency  Magis- 
trate and  the  opposite  parties  to  show  cause  why  the  order  granting  the  sanc- 
tion should  not  be  set  aside  and  the  sanction  revoked,  and  a  rule  in  these  terms 
was  granted. 

The  application  was  based  on  a  petition  and  affidavit  of  Kedamath  Das 
setting  out  the  above  facts. 

The  rule  now  came  on  to  be  heard. 

Mr.  M,  P,  Gasper  and  Baboo  Kali  Nath  Mitter  in  support  of  the  rule  for 
the  petitioner. 

Baboo  Mohun  Chand  Mitter  for  the  opposite  parties. 

The  judgment  of  the  High  Court  (Prinsep  and  Hill,  J  J.)  was  as  follows : — 

This  is  a  rule  issued  on  an  application  made  by  the  petitioner  for  the  re- 
vocation of  a  sanction  granted  by  the  Presidency  Magistrate  of  the  Northern 
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Division  of  the  Town  of  Calcutta  under  s.  195,  Code  of  Criminal  Procedure, 
•  to  prosecute  him  under  ss.  182  and  211,  Penal  Code,  in  respect  of  certain  pro- 
ceedings taken  by  him  in  the  Court  of  that  Magistrate.  We  have  nothing  realhr 
amounting  to  any  record  of  the  proceedings  in  that  case  beyond  the  judgmeca 
of  the  Magistrate  to  the  effect  that  "  the  charge  of  theft  of  doors  and  windows 
made  by  the  petitioner  was  not  proved  at  all  against  the  accused."  It  appears 
that,  after  the  dismissal  of  that  case,  an  application  was  made  for  sanction  to 
prosecute  the  petitioner  Kedarnath  Das  in  the  presence  of  his  attorney,  and 
that  the  Magistrate  declined  to  hear  that  application  at  once,  and  stated  thai 
it  should  be  made  at  the  hour  fixed  by  him  for  the  hearing  of  such  applica- 
tions. This  order,  we  are  told,  was  made,  although  the  attorney  for  the  peti- 
tioner Kedarnath  Das  expressed  his  willingness  to  have  the  application  then 
heard  in  his  presence,  and  intimated  that  he  was  prepared  to  oppose  it.  The 
application,  it  seems,  was  subsequently  renewed  in  the  absence  of  that  attorney, 
and  granted. 

Now,  although  it  has  been  recently  held  by  a  Full  Bench  of  this  Qwirt 
that  service  of  notice  before  a  sanction  is  given  under  s.  195  is  not  absolutely 
necessary,  still,  under  the  circumstances  stated,  we  think  that  the  Magistrate  did 
not  exercise  a  proper  discretion  in  neglecting  to  give  the  other  side  through 
his  attorney  an  opportunity  of  being  heard,  especially  after  he  had  intimated 
that  he  was  prepared  to  oppose  that  application ;  and,  further,  we  think  that 
the  Magistrate  did  not  exercise  a  proper  discretion,  because,  so  far  as  we  can 
learn  the  facts  of  this  case,  he  should  not  have  readily  granted  the  sanction 
asked  for.  Under  s.  195,  a  discretion  is  granted  to  us  to  revoke  any  sanction 
which  may  have  been  granted  by  any  authority,  such  as  a  Presidency  Magis- 
trate of  Calcutta,  subprdinate  to  us,  and  therefore  the  law  imposes  upon  us  a 
responsibility  in  such  matters  to  consider  whether  the  application  has  been 
properly  granted  or  not.  It  is  therefore  incumbent  upon  the  Subordinate  Courts 
so  to  frame  the  proceedings  before  them  as  to  satisfy  this  Court  as  a  Court  of 
revision.  In  the  present  case  we  have  absolutely  nothing  before  us  except  the 
judgment  of  the  Magistrate  recording  that  the  charge  preferred  by  the  peti- 
tioner Kedarnath  was  not  proved.  Now,  the  fact  that  that  charge  was  not 
proved  was  in  itself  no  sufficient  ground  for  granting  the  accused  in  that  case 
permission  to  prosecute  the  complainant  with  having  intentionally  and  falsely 
charged  him  with  such  offence.  Under  such  circumstances,  we  think  that 
there  were  no  sufficient  grounds  for  granting  the  sanction  to  prosecute  the  peti- 
tioner, and  that  that  order  should  accordingly  be  revoked. 

H.  T.  H. 

Rule  made  ahsoluie. 
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CRIMINAL  REVISION. 

Be/ore  Mr.  Justice  Trevelyan  and  Mr.  Justice  Beverley. 

In  the  matter  of  BICHITRANUND  DASS  and  others  (Petitioners)  v.        1889. 
BHUGBUT  PERAI  (Opposite  Party).  May  20. 


In  the  matter  of  BICHITRANUND  DASS  and  others  (Petitioners)  v.    16  Cal.  667. 
DUKHAI  JANA  (Opposite  Party).i 

Jurisdiction  of  Criminal  Court—Tributary  Mehals—Kheonjur--**  Local  Area*' 
— Code  of  Criminal  Procedure  (Act  X.  0/1882),  ss.  182  and  $31. 

The  Penal  Code  and  Criminal  Procedure  Code  have  no  application  to  the  Tributary 
Mehal  of  Kheonjur,  which  is  on  precisely  the  same  footing  in  that  respect  as  Mohur- 
bhunj. 

Certain  persons,  officers  of  the  Maharajah  of  Kheonjur,  one  of  whom  was  a  resident 
of  the  Cuttack  district,  and  the  others  residents  of  Kheonjur,  were  charged  before  the 
Deputy  Magistrate  of  Tajpore  with  certain  offences  under  the  Penal  Code.  They  were 
convicted,  and  on  appeal  to  the  Sessions  Judge  the  conviction  was  upheld.  It  was  found 
by  the  Sessions  Judge  that  the  scene  of  the  occurrence  which  gave  rise  to  the  charges 
was  within  the  Territory  of  Kheonjur. 

Held  that  the  Deputy  Magistrate  and  Sessions  Judge  had  no  jurisdiction  to  try  the 
case,  and  that  the  conviction  must  be  set  aside. 

Held,  further,  that  ss.  182  and  531  of  the  Criminal  Procedure  Code  bad  no  applica- 
tion to  the  case. 

The  words  "local  area  "  used  in  s.  182  only  apply  to  a  "  local  area"  over  which  the 
Criminal  Procedure  Code  applies,  and  not  to  a  local  area  in  a  foreign  country  or  in  other 
portions  of  the  British  Empire  to  which  the  Code  has  no  application ;  and  similarly  s.  531 
only  refers  to  districts,  divisions,  sub-divisions,  and  local  areas  governed  by  the  Code  of 
Criminal  Procedure. 

The  only  question  raised  at  the  hearing  of  these  two  rules  was  whether  the 
Deputy  Magistrate  of  Tajpore  and  the  Sessions  Judge  of  Cuttack  had  jurisdic- 
tion to  try  the  accused  for  offences  which  were  alleged  and  found  by  the  Ses- 
sions Judge  to  have  been  committed  in  Kheonjur,  a  tributary  mehal  adjoining 
the  district  of  Cuttack. 

The  facts  of  the  two  cases  were  practically  identical,  the  principal  accus- 
ed person  in  both  cases  being  Bichitranund  Dass,  one  of  the  officers  of  the 
Maharajah  of  Kheonjur,  and  it  is  sufficient  for  the  purpose  of  this  report  to 
state  the  facts  which  gave  rise  to  the  issue  of  the  rule  in  the  latter  of  the  two 
motions. 

The  prosecution  alleged  that  Bichitranund  Dass,  who  was  the  peshkar  of 
Anundpore,  accompanied  by  the  other  accused,  all  servants  of  the  Maharajah 
of  Kheonjur,  came  with  a  large  number  of  men  on  to  lands  situate  in  Sukin- 
da,  which  is  within  the  district  of  Cuttack  and  within  the  jurisdiction  of  the 
Sub-divisional  Magistrate  of  Tajpore,  and  proceeded  to  break  mokha  from 
the  baris  of  Dukhai  Jana  and  others,  to  cut  dhan  on  the  lands,  and  also  to  cut 
a</^an(//which  served  as  a  boundary  or  line  of  demarcation  between  Sukinda 
and  Kheonjur.  Thereupon  certain  men  of  Sukinda  came  up  and  protested 
against  the  trespass,  and  this  resulted  in  some  nine  of  the  latter  being  seized 
by  Bichitranund  and  the  other  accused,  and  taken  off  to  Anundpore  in  Kheon- 
jur, when  they  were  taken  before  the  Manager.    That  official  sent  them  down 

»  Criminal  Motions,  Nos.  4  and  6  of  1889.  against  the  order  passed  by  y.  B.  Worgan, 
Esq.,  Sessions  Judge  of  Cuttack,  dated  the  27th  of  September  1888,  modifying  the  order 
passed  by  J.  S,  Davidson,  Esq.,  Deputy  Magistrate  of  Tajpore,  dated  the  6th  of  February 
1888. 

L  L.  R.,  CaL  uo. 
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to  be  tried  by  the  Sub-divisional  Magistrate  of  Taj  pore,  by  whom  they  were 
•  discharged.    It  was  alleged  by  the  Sukinda  people  that  they  were  cutting  their 
sua  crops  on  their  own  land,  and  that  their  crops  were  carried  off  by  the 
Kheonjur  party. 

After  the  nine  men  had  been  discharged,  a  complaint  was  made  before 
the  Deputy  Magistrate  of  Tajpore  against  Bichitranund  and  the  others  charg- 
ing them  with  offences  under  ss.  147  and  342  of  the  Penal  Code.  The  prin- 
cipal question  raised  in  the  case  was  whether  the  scene  of  the  occurrence  was 
situate  within  Sukinda  or  Kheonjur,  and  on  behalf  of  the  accused  it  was  con- 
tended that,  as  the  occurrence  took  place  in  Kheonjur,  the  Court  had  no  juris- 
diction to  try  them.  The  Deputy  Magistrate  found  that  Bichitranund,  being 
a  resident  of  Sukinda,  and  therefore  a  British  subject,  was  liable  to  be  tried  by 
him,  whether  the  occurrence  took  place  in  Kheonjur  or  not. 

Upon  the  principal  question  he  found  that  the  sua  lands  claimed  by  the 
Sukinda  people  were  actually  in  their  possession,  and  formed  part  of  Sukinda ; 
that  the  accused  entered  upon  their  lands  with  intent  to  deprive  the  Sukinda 
people  of  them ;  that  they  also  entered  the  baris  of  Dukhai  Jana  and  others, 
and  committed  certain  acts  of  violence  therein,  such  as  trampling  down  the 
hedges,  breaking  the  mokha  crops,  and  cutting  the  dhandi ;  and  that  they  arrested 
nine  Sukinda  men  within  the  limits  of  Mulasar  Mouza  in  Sukinda,  and  there- 
fore in  British  territor}\ 

Upon  these  findings  he  convicted  the  accused  of  offences  under  ss.  147 
and  342  of  the  Penal  Code,  and  fined  Bichitranund  Dass  Rs.  300,  Karmokar 
Patnaik  Rs.  100,  and  the  other  accused  Rs.  20  each  with  an  alternative  of  one 
month's  rigorous  imprisonment  each.  He  further  directed  all  the  accused  to 
execute  bonds  in  various  sums  to  keep  the  peace  for  a  period  of  three  years. 

Against  that  conviction  Bichitranund  Dass  and  Karmokar  Patnaik  ap- 
pealed to  the  Sessions  Judge,  who  upheld  the  conviction,  but  reduced  the 
amount  of  the  fines. 

The  material  portion  of  the  judgment  of  the  Sessions  Judge  was  as  fol- 
lows : — 

"  The  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  lower 
Court.  The  allegation  of  the  prosecution  is  that  the  riot  was  committed  in 
the  "  haris"  or  homesteads  of  certain  ryots  in  mouza  Mulasar  in  Sukinda,  in 
the  jurisdiction  of  the  Sub-divisional  Magistrate  of  Tajpore  in  the  district  of 
Cuttack,  by  the  appellants  and  others,  of  whom  the  appellant  Bichitranund 
is  a  man  of  the  Cuttack  district,  whilst  the  appellant  Karmokar  is  a  man  of 
the  Kheonjar  territory.  The  wrongful  confinement  or  seizure  of  the  complain- 
ant and  his  companions  is  also  alleged  to  have  occurred  in  or  close  to  the  said 
baris.  About  this  the  Deputy  Magistrate  was  not  satisfied,  he  being  of  opinioa 
that  the  arrests  were  made  on  the  sua  lands,  the  cutting  of  the  crops  on  which 
led  to  the  same.  From  these  lands  he  thought  the  Mulasar  men  were  taken 
by  the  appellants  to  the  "  gdt "  or  cattle-fold  near  the  baris.  He  did  not  pass 
separate  sentences  for  the  riot  and  the  wrongful  confinement,  but  for  the  two 
offences  jointly.  *  *  ♦  «  The  case  for  the  appellants  is  that  they  were 
not  present,  but  Bichitranund  says  that  the  sua  lands  are  not  in  Mulasar,  but 
in  Chanchaniapal,  a  mouza  in  Kheonjur,  adjoining  Mulasar,  and  the  arrest  was 
admitted  by  certain  of  his  co-accused  in  the  case  on  that  ground,  it  being  their 
allegation  that  it  was  effected  on  the  sua  lands,  the  distance  of  which  from  the 
baris  is  stated  to  be  a  quarter  of  a  mile  or  something  less.  The  exact  position 
of  these  fields  might,  I  think,  have  been  with  advantage  ascertained  and  shown 
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on  a  sketch-map,  it  being  a  matter  of  importance  to  know  their  distance  from  th6 
bustioi  Mulasar,  as  well  as  from  the  nearest  bustiin  the  Mouza  Chanchaniapal." 
[The  Judge  then  proceeded  to  go  into  the  geographical  position  of  the  sua  lands 
and  other  facts  immaterial  for  the  purpose  of  this  report,  and  came  to  the  coil- 
clusion  that  it  had  not  been  proved  by  the  prosecution  that  the  sua  lands  were 
in  Sukinda.]     He  then  continued  : — 

"  We  are  now  brought  to  the  other  part  of  the  case,  viz,,  the  seizure  in  the 
sua  fields,  and  to  the  question  of  jurisdiction,  the  first  point  being  whether  the 
Penal  Code  is  or  is  not  applicable  to  the  case.  It  was  said  for  the  appellants 
it  is  not,  because  Kheonjur  is  not  in  British  India.  It  was  said  for  the  prose- 
cution that  this  statement  is  incorrect,  and  that  Kheonjur  is  not  out  of  British 
India,  it  being  under  Reg.  XII.  of  1805  a  part  of  Zillah  Cuttack.  Reference 
was  made  for  the  prosecution  to  the  cases  of  Hursee  Mchapatro  v.  Dinohundo 
Patro^  and  The  Empress  v,  Keshuh  Mohajan?  the  latter  being  a  FulLBefich  case 
deciding  that  Mohurbunj  is  not  in  British  India.  The  question  of  the  other  Tri- 
butary mehals  being  or  not  being  in  British  India  was  not  settled  by  that  case, 
special  features  being  found  in  respect  of  Mohurbunj.  The  view  taken  on  the 
general  question  would,  I  think,  not  support  a  finding  that  the  Tributary  mehals 
are  not  within  the  limits  of  British  India,  and  I  shall  proceed  on  the  view  that 
they  are  within  those  limits,  and  that  Kheonjur  is  so  situated,  and  thus  is  not 
to  be  regarded  as  a  foreign  state  under  the  Extradition  Act  of  1879.  -^^  ^^ 
same  time,  I  do  not  consider  that  the  Penal  Code  can  be  held  to  be  in  force  in 
Kheonjur,  inasmuch  as  the  exemption  thereof  from  the  Regulation  Criminal 
Law  given  to  this  mehal  by  Reg.  XIII.  of  1805  was  not  annulled  by  the  Penal 
Code.  What  law  is  in  force  in  Kheonjur  does  not  appear.  Criminal  jurisdic- 
tion is  exercised  by  the  Superintendent  as  a  Sessions  Judge,  and  by  the  Ma- 
gistrates of  Cuttack,  Balasore,  and  Puri,  as  Assistant  Superintendents ;  and,  in 
a  Mohurbunj  case  tried  by  me  at  the  May  Sessions  at  Balasore,  it  was  stated 
that  the  spirit  of  the  Codes  was  followed  in  Mohurbunj,  and  this  is  no  doubt 
true  of  the  other  Tributary  mehals. 

"  Taking  it  that,  if  the  arrest  occurred  at  a  place  in  which  the  Penal  Code, 
and  equally  the  Criminal  Procedure  Code,  were  not  in  force,  the  question  of 
jurisdiction  demands  settlement,  it  will  be  well  to  see  how  the  matter  of  venue 
stands.  If  the  sua  fields  be  held  to  be  in  Sukinda,  both  of  the  appellants  were, 
and  are,  liable  under  s.  2  of  the  Penal  Code.  All  that  the  one  of  them  who  be- 
longs to  Kheonjur  could  claim  might  be  to  make  an  objection  as  to  the  matter 
of  his  arrest  by  calling  himself  a  subject  of  a  foreign  state,  but,  as  I  have  already 
held  Kheonjur  not  to  be  a  foreign  state,  no  plea  of  this  kind  can  be  entertained. 
The  question  is  thus  only  whether  Mr.  Davidson's  decision  in  the  matter  of 
venue  was  justified.  It  was  said  for  the  appellants  that  it  was  not,  as  he  made 
no  attempt  to  re-lay  the  boundary-line  as  shown  Ky  the  map  to  which  his  de- 
cision may  very  possibly  be  contrary,  and  that,  in  acting  as  he  did,  he  assum- 
ed a  power  which  is  by  law  vested  in  the  Superintendent,  and  no  one  else,  m., 
bj  Act  XX.  of  1850.  I  have  already  shown  that  the  dispute  would  appear  to 
have  involved  a  very  nice  question  as  regards  position,  and  I  think  myself  that 
this  question  demanded  a  more  accurate  method  of  determination  than  that 
which  was  adopted  by  Mr.  Davidson,  which  seems  to  have  left  the  point  in 
doubt.  The  fact  of  the  Mulasar  men  having  held  the  fields  would  not  give 
the  Deputy  Magistrate  jurisdiction,  and  was  hardly  relevant  to  the  issue,  the 
f>osition  of  the  lands  being  one  to  offer  temptation  for  encroachment.    I  think 
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that  it  was  a  matter  in  which  the  onus  was  on  the  prosecution,  and  that  it  was 
not  met.  I  do  not  think  that  I  can  properly  uphold  the  finding  that  the  sua 
fields  are  within  Sukinda  and  not  in  Kheonjur.  The  point  is  open  to  doubt, 
and  of  this  doubt  I  think  the  appellants  can  claim  the  benefit. 

**  It  being  now  held  that  the  scene  of  the  arrests  was  not  proved  to  be  in 
Sukinda,  and  that,  if  in  Kheonjur,  it  was  in  a  place  not  under  the  operation  of 
the  Penal  Code,  though  in  British  India,  the  question  is  how  did  Mr.  David- 
son's jurisdiction  stand  ?  As  regards  the  Kheonjur  appellant  Karmokar  Patnaik, 
I  do  not  think  that  he  is,  under  the  view  taken  by  me,  differently  placed  from 
the  other  appellant,  who  is  a  man  of  Cuttack.  If  Kheonjur  is  in  British  India, 
he  is  as  much  a  native  Indian  subject  of  Her  Majesty  as  is  Bichitranund.  It 
cannot,  however,  be  said  that  s.  188  of  the  Criminal  Procedure  Code  would  ap- 
ply, nor  was  it  contended.  S.  531  was  the  section  on  which  (with  s.  18  j)  the 
prosecution  relies  as  making  the  conviction  legally  sound ;  and  it  was  urged 
that  the  case  was  one  capable  of  inquiry  and  trial  within  either  the  local  area 
of  Sukinda,  /.  e.y  Tajpore  or  of  Kheonjur,  the  latter  of  which  is,  it  was  said,  a 
Sessions  division  existing  at  the  time  of  the  passing  of  the  present  Criminal 
Procedure  Code.  Under  s.  182,  if  it  was  uncertain. in  which  of  the  areas  the 
offences  were  committed,  it  was,  it  was  argued,  open  to  the  prosecution  to  pro- 
ceed in  either  the  Tajpore  Magistrate's  or  in  the  Superintendent's  Court,  and 
either  Court  could  enquire  into  and  try  the  case.  Against  this  it  was  said  that 
Kheonjur  cannot  be  considered  to  be  a  '  local  area '  within  the  meaning  of  the 
Code,  and  that  the  alternative  procedure  was  thus  not  open  as  contended. 

**  As  to  this  matter,  I  do  not  find  any  definition  of  the  phrase  '  local  area* 
in  the  law.  The  point  came  before  me  for  consideration  in  the  Mohnrbunj 
trial  ajluded  to,  and  the  view  that  I  then  took  of  it  was  that  '  local  areas ' 
meant  areas  within  British  India.  It  was  said  that  they  are  not  this,  but  areas 
within  which  the  Criminal  Codes  are  in  force,  and,  as  the  Penal  Code  is  not 
in  force  in  Kheonjur,  it  cannot  be  held  to  be  a  local  area.  I  was  not  shown 
any  authority  for  this  restricted  view  of  the  words  *  local  area,'  and  I  should 
not,  in  the  absence  thereof,  be  disposed  to  alter  the  view  adopted  before.  I 
think  that  the  law  is  not  contravened  thereby. 

"  I  thus  think  that  Mr.  Davidson  was  not  without  jurisdiction  as  regards 
either  of  the  appellants  as  respects  what  they  are  alleged  to  have  done  at  the 
sua  fields,  and  that,  as  he  had  jurisdiction,  he  was  justified  in  applying  the 
Penal  Code. 

"  I  have  not  said  anything  as  to  the  objection  of  Mr.  Davidson's  relaying 
pr  defining  the  boundary  being,  as  alleged,  ul/ra  vires  or  not,  because  on  the 
view  taken  by  me  this  point  of  law  need  not  be  gone  into.  My  attention  was 
drawn  by  Baboo  H.  B.  Bose  to  a  judgment  of  Mr.  Macpherson  of  the  23rd  of 
May  1877  in  R.  A.  No.  1 16  of  1875,  Bamadev  Bhramachariv,  Dasrathi Nack^ 
showing  that  it  was  held  by  him  that  a  Civil  Court  could  not  settle  its  own  juris- 
diction against  a  Tributary  mehal,  and  I  should  doubt  whether  a  Magistrate 
could  do  so  any  more.  But  if  s.  182  applies,  the  Deputy  Magistrate's  action 
In  this  resped  is  of  no  importance  as  regards  the  conviction. 

"  I  may  say  that,  even  if  the  stia  fields  were  in  Kheonjur,  I  consider  It 
could  not  be  held  that  there  was  no  offence,  if  the  application  of  the  Penal 
Code  was  legal.  The  right  of  private  defence  would  not  justify  what  the  ap- 
pellants did. 

"  An  objection  was  made  that  a  request  made  for  recall  of  the  witnesses 
for  further  cross-examination  on  the  19th  of  December  was  disallowed,  as  also 
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a.  repetition  of  the  request  made  on  the  9th  of  January.  Looking  at  the  cross- 
examination  which  had  preceded  this  petition,  and  the  nature  of  the  evidence, 
'wrhich  indicated  clearly  enough  the  charge  which  was  made  after  it  was  con- 
cluded, I  do  not  think  that  the  Deputy  Magistrate  was  wrong  in  refusing  the 
a.pplication,  and  1  do  not  think  that  anything  could  be  gained  by  a  remand 
now.  I  should  thus  not  interfere  on  this  ground.  The  conviction  is  accord- 
ing^ly  upheld,  as  also  the  order  for  security,  and  the  appeal  to  this  extent  dis- 
missed. In  view,  however,  of  the  uncertainty  of  the  real  position  of  the  land, 
1  think  the  sentence  is  capable  of  mitigation,  and  I  reduce  it  in  the  case  of 
appellant  Bichitranund  to  Rs.  200,  and  of  Karmokar  to  Rs.  60  fine,  in  default 
the  term  of  imprisonment  to  be  as  ordered  by  the  lower  Court." 

Against  the  order  of  the  Sessions  Judge,  the  petitioners  moved  the  High 
Court,  and  a  rule  was  issued  which  now  came  on  for  hearing. 

Baboo  Mohesh  Chandra  Chowdhry,  Baboo  Umhica  Churn  Bose,  Baboo 
Abinash  Chandra  BanerjeCy  and  Baboo  Karuna  Sindhu  Mukerjee  for  the 
petitioners. 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown.  The  ap- 
plication was  based  on  a  petition  setting  out  the  above  facts,  and  the  principal 
grounds  upon  which  it  was  contended  that  the  decisions  of  the  lower  Courts 
were  erroneous  and  the  conviction  bad  were  as  follows  : — 

1.  That  the  Courts  below  were  wrong  in  holding  that  the  territory  of 
Kheonjur,  which  is  a  Tributary  state,  formed  part  of  British  India. 

2.  That  the  Sessions  Judge  ought  to  have  held  that  the  order  of  the  De- 
puty Magistrate  was  liable  to  be  quashed  for  want  of  jurisdiction. 

3.  That  the  Sessions  Judge  was  wrong  in  holding  that,  under  s.  182  of 
the  Criminal  Procedure  Code,  the  Deputy  Magistrate  of  Tajpore  had  juris- 
diction to  try  the  case  even  if  the  **  sua  land  "  were  held  to  be  within  the  ter- 
ritory of  Kheonjur. 

4.  That  the  interpretation  put  upon  the  phrase  "  local  area  "  In  s.  182  of 
the  Criminal  Procedure  Code  by  the  lower  Court  was  not  correft,  and  that 
that  section  had  no  application  to  the  case. 

5.  That  the  Sessions  Judge  ought  to  have  held  that  the  Deputy  Magistrate 
had  not  the  power  to  assume  jurisdiction  against  a  Tributary  mehal. 

6.  For  that,  the  sua  lands  having  been  found  to  be  situate  within  the  Kheon- 
jur state,  and  that  the  complainant  and  the  people  of  Sukinda  were  taking  crops 
from  the  said  land,  the  Court  below  ought  to  have  held  that  the  petitioners  were 
justified  in  arresting  the  trespassers  and  taking  them  to  the  Sub-divisional  Of- 
ficer, and  that  there  was  no  offence  within  the  meaning  of  s.  342  or  under  s.  379 
of  the  Penal  Code. 

The  judgment  of  the  High  Court  (Trevelyan  and  Beverley,  JJ.)  was  as 
follows : — 

In  this  case  we  think  it  clear  that  the  conviction  cannot  stand.  The  alleged 
offence  was  unquestionably  and  admittedly,  if  it  was  committed  at  all,  committed 
within  Kheonjur.  Now,  there  seems  to  be  no  question  that  Kheonjur  and  Mo- 
hurbunj  are  Tributary  raehals  standing  exactly  upon  the  same  footing  with  re- 
gard to  their  relations  with  the  British  Government  and  their  independence. 
This  is  apparent  from  the  treaty  engagements  executed  by  the  Rajahs  of  these 
respective  territories,  which  are  set  out  at  pages  184  to  187  of  the  ist  volume  of 
Aiichison's  Treaties.  A  comparison  of  these  two  engagements  shows  that  they 
are  practically  identical  in  terms,  and  the  learned  counsel  who  appears  for  the 
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i8J^.  Crown  has  not  disputed  that  proposition.  Now,  this  place  Kheonjar  bein?  ia 
this  respect  the  same  as  Mohurbunj,  we  have  to  consider  the  effect  of  the  Full 
Bench  case  The  Empress  v.  Keshub  Mohajan}  and  the  cases  that  gave  rise  to 
that  reference  to  the  Full  Bench.  There  is  no  doubt  of  this,  that  the  result  <rf 
the  Full  Bench  case  and  the  other  cases  is  this,  that,  whether  Mohurbunj  was  a 
foreign  territory  or  not,  the  Criminal  Procedure  Code  and  the  Penal  Code  had 
no  application  to  it.    It  therefore  follows  by  parity  of  reasoning  that  in  the  case 

Bmuobut  of  Kheonjur  these  Codes  have  no  application.  This  proposition  also  was  not 
Pbrai,       disputed  by  Mr.  Kilby  who  appears  for  the  Crown.  Mr.  Kilby  very  properly  point- 

i6CftI.  ^,  ed  out  his  position,  and  told  us  that  he  found  it  was  impossible  to  support  the 
judgment  in  the  face  of  these  considerations.  That  being  so,  and  these  Codes 
not  applying,  it  follows  that  the  Magistrate  before  whom  this  case  first  came  for 
decision,  and  the  Sessions  JudgQ  to  whom  an  appeal  was  made  from  ihe  deci- 
sion of  the  Magistrate,  had  no  jurisdiction  to  try  the  case.  It  follows  also  that 
the  Sessions  Judge  was  wrong  in  his  judgment  where  he  considered  that  s.  182 
of  the  Criminal  Procedure  Code  applied.  That  section  clearly  does  not  apply 
for  two  reasons.  In  the  first  place,  the  words  "  local  area  "  in  that  section  must 
mean  a  local  area  over  which  this  particular  Code  applies,  and  it  would  not  re- 
fer to  a  local  area  in  a  foreign  country,  or  in  a  portion  of  the  British  Empire  to 
which  this  Code  has  no  application.  The  whole  purport  of  the  section  makes 
that  clear.  Then  again  that  section  in  reality  intends  to  provide  for  the  diffi- 
culty which  would  arise  where  there  is  a  conflict  between  different  areas,  in  order 
to  prevent  an  accused  person  getting  off  entirely,  because  there  may  be  some 
doubt  as  to  what  particular  Magistrate  has  jurisdiction  to  try  the  case.  Each 
portion  of  the  section  refers  to  this  conflict.  The  Sessions  Judge  finds  as  a  fact 
that  this  particular  offence  was  committed  in  this  local  areaof  Kheonjur,  and  it 
is  impossible  to  find  from  his  jud^j^ment  with  what  other  local  area  that  local 
area  in  Kheonjur  conflicts.  For  this  reason  also  s.  1 82  has  no  application  to  the 
present  case.  The  other  section  to  which  the  Sessions  J  udge  refers,  viz,^  s.  531, 
is  equally  inapplicable.  That  section*  of  course,  only  refers  to  districts,  divi- 
sions, sub-divisions,  and  local  areas  governed  by  the  Code  of  Criminal  Proce- 
dure, and  for  similar  reasons  it  does  not  apply.  In  our  opinion,  the  place  where 
the  offence  is  said  to  have  been  committed  was  not  within  the  jurisdiciioa  of  the 
Magistrate  or  of  the  Sessions  Judge. 

For  these  reasons  we  think  it  is  quite  clear  that  the  judgment  is  wrong.  Wc 
set  aside  the  convictions,  and  direct  that  the  fines,  if  realised,  be  refunded. 


H.  T.  H. 


Rule  made  absolute ^  and  conviction  quashid. 


June  3, 
16  Cal.  715. 


CRIMINAL  MOTION. 


Before  Mr,  Justice  Trevelyan  and  Mr,  Justice  Beverly, 

GQLAP  PANDEY  (Petitioner)  v,  R.  H.  BODDAM  (Opposite  Partt).« 

Summary  Trial — Magistrate,  povfer  of,  to  try  case  summarily — Criminal  Proct^ 
dure  Code  (Ad  X.  of  1882),  s,  26o-'Criminal  Trespass^Penal  Code  (AS  XL  V* 
of  i860  J,  s.  442 , 

A  complainant  applied  to  a  Ma^^istrate  for  process  against  certain  persons  under  Ss. 
447,  146,  148,  and  149  of  the  Penal  Code.  The  Magistrate,  having  perused  the  petitioo 
of  the  complainant  and  examined  him  on  oath,  issued  summonses  against  the  persoas 

»  I.  L.  R.,  8  Cal.  985. 

-  Criminal  Motion,  No.  192  of  1889,  against  the  order  passed  by  W.  H.  Thomson,  Esq., 
Deputy  Magistrate  of  Giridih^  dated  the  22nd  of  April  1889.  .  <• 
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named  under  those  sections.  The  complainant  was  not  himself  an  eye-witness  of  the  oc- 
currence, and  merely  stated  in  his  petition  and  evidence  what  he  had  been  toldby  his  servants.  . 
Subsequently,  before  the  accused  appeared,  the  Magistrate  examined  an  eye-witness,  and 
issued  a  fresh  summons  under  s.  447  only,  and  then  proceeded  to  try  the  case  summarily, 
and  convicted  one  of  the  accused.  It  was  contended  that  he  had  no  power  so  to  try  and 
dispose  of  the  case. 

Held  that  the  Magistrate  had  power  to  try  the  case  summarily. 

When  a  Magistrate  ascertains  that  the  facts  which  are  alleged  to  have  taken  place  dis- 
close only  an  offence  triable  summarily,  he  can  dispose  of  such  case  summarily,  and  the 
mere  fact  that  a  complainant  enumerates  sections  ot  the  Penal  Code  relating  to  offences  not 
triable  summarily  does  not  affect  the  jurisdiction  of  the  Magistrate,  unless  the  facts  of  which 
he  really  complains  disclose  such  offences. 

During  the  pendency  of  a  civil  suit,  certain  persons,  on  behalf  of  the  plaintiff,  went  on 
to  the  premises  belonging  to  the  defendant  for  the  purpose  of  making  a  survey  and  for  get« 
ting  materials  for  a  hostile  application  against  the  defendant.  They  went  (some  of  them 
arroed)  and  without  the  permission  of  the  defendant,  and  in  his  absence,  and  when  the  de- 
fendant's servants  objected  to  their  action,  they  persisted  in  their  trespass,  and  endeavour- 
ed to  prevent  opposition  by  making  false  statements  as  to  the  authority  under  which  they 
were  acting. 

Held  that  their  actions  amounted  to  criminal  trespass. 
The  facts  of  this  case  were  as  follows: — 

Mr.  R.  H.  Boddam,  the  complainant,  was  the  lessee  of  a  tract  of  land  from 
the  Raja  of  Palganj  on  the  Parasnath  Hill,  which  was  a  hill  sacred  to  the  Si- 
tambari  Society  of  the  Jain  community,  and  on  and  about  which  were  situate 
temples  belonging  to  that  society.  The  complainant  had  originally  a  tea  gar- 
den on  his  land,  but  finding  that  it  would  apparently  be  a  profitable  business 
he  set  up  a  hog's  lard  manufactory  on  his  land.  This  action  gave  offence  to 
the  society,  and  various  proceedings  were  taken  with  a  view  to  put  a  stop  to 
the  manufactory,  which  ultimately  resulted  in  a  civil  suit  being  filed  against 
Mr.  Boddam  and  his  lessor,  which  suit  was  pending  at  the  time  of  these  pro- 
ceedings. On  the  23rd  March  1889,  Mr.  Boddam  laid  a  complaint  before  the 
Deputy  Magistrate  of  Giridih,  charging  the  petitioners  Golap  Pandey  and  others 
with  offences  punishable  under  ss.  447»  146,  148,  and  149  of  the  Indian  Penal 
Code,  and  asking  that  they  might  be  bound  down  to  keep  the  peace  under 
s.  106  of  the  Criminal  Procedure  Code. 

The  complaint  was  based  on  a  petition  of  Mr.  Boddam,  in  which  he  set 
out  the  facts  leading  up  to  the  civil  suit,  and  the  annoyance  he  had  suffered 
in  consequence,  and  stated  that,  on  the  24th  February,  when  he  was  away  in 
Calcutta,  a  large  party  under  the  leadership  of  Golap  Pandey,  acting  under 
the  orders  of  the  temple  authorities,  trespassed  on  to  his  garden,  and  made  a 
survey  of  his  lands ;  that  two  of  the  party  were  armed  with  swords,  and  a  num- 
ber of  the  others  with  laihies ;  that  they  threatened  his  servants,  and,  in  spite 
of  their  objections,  proceeded  to  make  a  survey  of  the  land  ;  and  that  their  pro- 
ceedings nearly  resulted  in  a  breach  of  the  peace.  Mr.  Boddam's  deposition 
was  recorded  by  the  Magistrate  in  support  of  his  application,  and  it  appeared 
that  his  knowledge  of  the  occurrence  was  derived  from  information  received 
from  his  servants,  as  he  himself  was  away  in  Calcutta  at  the  time. 

The  Magistrate,  on  this  application,  issued  summonses  against  the  persons 
named,  under  the  sections  named  in  Mr.  Boddam's  petition. 

On  the  6th  April,  the  returnable  date  of  the  summons,  none  of  the  ac- 
cused appeared  owing  to  their  inability  to  reach  the  Court  on  that  day.  The 
Magistrate  on  that  day  appeared  to  have  examined  one  witness,  named  Bhuttu 
Majij  who  was  an  eye-witness  of  the  occurrence  complained  of  by  Mr.  Bod-^ 
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dam,  and  upon  his  evidence  issued  fresh  summonses  to  the  accused  under 
■  s.  447  of  the  Penal  Code  only. 

On  the  13th  April,  the  case  came  on  before  the  Magistrate,  who  tried  it 
summarily,  and  convicted  the  accused  Golap  Pandey  of  an  offence  under  s. 
,447,  and  sentenced  him  to  pay  a  fine  of  Rs.  100. 

The  judgment  of  the  Deputy  Magistrate  was  %%  follows : — 

"  Mr.  R.  H.  Boddam,  of  Parasnath,  states  on  oath  that  he  has  the  lease  of 
a  large  tract  of  land  from  the  Raja  of  Palganj  on  an  eastern  spur  of  the  Par- 
asnath  Hill,  a  hill  which  is  sacred  to  the  Sitambari  Society  of  the  Jain  com- 
munity. This  society  has  temples  at  Modhuban,  the  foot  of  the  hill,  and  on 
the  top  of  the  hill ;  they  have  also  several  shrines  on  the  several  peaks.  These 
temples  and  shrines  are  visited  at  various  times  of  the  year  by  Jain  pilgrims. 
The  leaders  of  the  society  are  Rai  Budrinath  Das  of  Calcutta  and  Rai  Dhunpot 
Singh  of  Moorshedabad.  Accused  Golap  Pandey  is  their  agent  at  MadhalMUi, 
and  is  manager  of  the  various  temples  and  shrines.  Mr.  Boddam  does  not  know 
the  other  two  defendants.  Mr.  Boddam  has  a  tea  garden  on  the  lands  leased 
him,  and  in  the  midst  of  this  garden  he  has  recently  established  a  piggery  and 
a  lard  manufactory.  This  action  on  the  part  of  Mr.  Boddam  seems  to  have 
given  the  Sitambari  Society  great  offence,  and  whereas  the  former  and  the  re- 
presentatives of  the  latter  used  to  be  very  friendly  before,  they  are  now,  1  may 
say,  rancorous  enemies.  The  Sitambari  Society  have  for  some  time  been  try- 
ing to  force  Mr.  Boddam  to  close  up  his  piggery  and  lard  manufactory.  Thej 
at  first  worked  through  the  Bengal  Government,  and  then  instituted  a  civil  suit 
An  injunction  was  issued  by  the  Deputy  Commissioner  of  Hazaribagh,  directing 
Mr.  Boddam  to  stop  all  business  at  his  manufactory  until  the  disposal  of  the 
civil  suit.  Mr.  Boddam  appealed  to  the  High  Court,  and  on  the  12th  February 
the  injunction  was  set  aside.  Mr.  Boddam  at  once  issued  orders  for  the  re- 
sumption of  operations,  and  he  says  that  the  Sitambari  Society  almost  simultane- 
ously adopted  ways  and  means  to  terrorize  his  workmen,  and  induce  them  to 
desert,  and  thus  smash  up  his  (Mr.  Boddam's)  business.  While  Mr.  Boddam 
was  away  at  Calcutta,  a  large  party,  acting  under  the  orders  of  the  temple  au- 
thorities, trespassed  into  Mr.  Boddam's  garden,  and  made  a  survey ;  Mr.  Bod- 
dam says  this  took  place  on  the  24th  February,  but  the  evidence  heard  by  me 
shows  it  was  on  Monday,  the  25th  February.  Mr.  Boddam  insinuates  that  the 
survey  was  all  sham,  that  the  party  simply  came  to  intimidate  his  workmen, 
and  they  succeeded  in  this,  some  of  his  workmen  have  run  away,  and  his  munshi, 
Bhattu,  has  served  a  notice  to  quit.  Mr.  Boddam  also  states  that  the  leaders 
of  the  society  have  often  told  him  that,  if  he  persisted  in  carrying  on  the  lard 
manufactory,  he  would  be  jeopardizing  his  life.  Mr.  Boddam  wants  defend- 
ants to  be  punished  for  their  trespass,  and  also  to  be  bound  down  to  keep  the 
peace  under  s.  106,  Criminal  Procedure  Code.  I  find  that,  under  Mr.  Bod- 
dam's  lease,  he  is  bound  to  give  up  to  the  Sitambari  Society  any  portion  or 
portions  of  the  lands  leased  him,  if  it  is  needed  by  them  for  the  purpose  of 
erecting  temples,  shrines,  or  dharmsalas;  Mr.  Boddam  is  entitled  to  an  abate- 
ment of  rent  for  each  such  relinquishment.  There  is  a  Government  road  from 
Madhuban  to  ihe  top  of  the  hill.  This  road  runs  through  Mr.  Boddam's  garden, 
Mr.  Boddam's  bungalow  is  a  good  way  off  the  road,  and  a  private  road  leads 
to  it  from  the  Government  road.  This  private  road  continues  on  to  the  lard  manu- 
factory, which  is  further  interior.  Bond  fide  visitors  are  allowed  access  10  the 
garden,  but  Mr.  Boddam  says  that  the  public  have  no  right  to  make  use  of  his 
private  roads  and  paths  for  any  and  every  purpose  they  may  choose.  Recently 
Mr.  Boddam  has  made  a  cart  Uack,  which  passes  by  his  lard  manufactory;  iIhs 
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track  acts  as  a  short  cut  for  his  workmen,  who  come  up  from  the  foot  of  the  l^ill ; 
it  is  also  admitted  by  Mr.  Boddam's  witnesses  that  jungle  people  take  their  carts  ' 
along  the  track. 

Bhattu  Manji,  aged  35,  son  of  Gopal,  is  Mr.  Boddam's  munshi,  and  is  in 
charge  of  the  lard  manufactory ;  in  general  matters  he  is  second  in  authority  to 
Kishen  Manji,  aged  25,  son  of  Bilsi.  The  latter  remains  in  charge  of  the  garden 
during  Mr.  Boddam's  absence.  Hulas  Singh,  aged  30,  son  of  Bhavani,  is  Mr. 
Boddam's  bungalow  peon.  These  three  men  havfe  been  examined  as  witnesses 
by  the  prosecution.  Bhattu's  deposition  shows  that,  on  a  Monday,  Golap  Pan- 
dey,  Lukshmi  Chand,  and  a  Bengali  amin,  all  of  a  sudden  turned  up  in  doolies 
at  the  lard  manufactory.  Each  dooly  had  four  bearers ;  defendants  Gonder 
and  Amrit  accompanied  the  party  and  also  a  flag-bearer.  The  party  came 
op  by  the  jungle  cart  track  referred  to  above,  and  not  by  the  Government  road. 
Witness  insinuates  that  this  route  was  adopted,  because  the  party  wished  to 
avoid  being  observed  by  Mr.  Boddam's  workmen  and  labourers,  whom  they 
would  have  met,  had  they  come  up  by  the  regular  road.  Gonder  and  Amrit 
had  each  a  sword,  and  there  was  also  a  sword  in  Lukshmi  Chand's  dooly.  The 
party  began  a  survey ;  witness  remonstrated  with  them  for  attempting  such  a 
thing  in  his  master's  absence,  and  without  his  previous  permission;  he  was 
scolded  into  silenc^,  and  was  told  that  the  party  were  acting  under  the  orders  of 
the  Bengal  Government.  He  withdrew  further  opposition,  and  the  party,  after 
taking  bearings  to  a  peak  on  the  top  of  the  hill,  and  making  a  survey  of  the 
piggery  arid  the  lard  manufactory,  proceeded  towards  the  bungalow,  measuring 
the  road  as  they  went.  Witness  did  not  follow  them.  Witness  gives  some  hear- 
say evidence  regarding  the  threats  to  the  workmen,  referred  to  by  Mr.  Boddam, 
and  sa3rs  that  two  workmen,  Birbal  and  Roopun,  have  run  away,  and  he  himself 
intends  leaving.  Witness  says  that,  before  the  survey  began,  an  offering  of  a 
pice  was  made  to  a  stone  near  the  piggery,  he  does  not  remember  having  seen  any 
offering  made  to  the  stone  previous  to  this,  nor  has  he  heard  it  styled  "  Bhoirub- 
sihan."  On  reaching  Mr.  Boddam's  bungalow,  the  party  were  confronted  by  Hulas 
Singh,  and  a  scene  similar  to  what  occurred  between  them  and  Bhatu  again  took 
place.  Witness  snatched  the  flag,  and  refused  to  give  it  up.  Matters  stood  thus, 
when  Kishen  Munshi  appeared  on  the  scene  ;  he  bid  the  peon  stand  aside,  and 
entered  into  a  conversation  with  the  party  himself.  This  witness.  Hulas,  says  that 
the  stone  to  which  offerings  are  made  is  not  on  Mr.  Boddam's  land.  Kishen 
Manji  says  the  party  boasted  of  having  received  orders  from  the  Bengal  Govern- 
ment to  make  the  survey ;  witness  asked  for  the  order  ;  it  was  not  produced,  but 
he  was  told  that  RaisDhunput  Singh  and  Budri  Dass  were  great  friends  of  Govern- 
ment, and  had  ordered  the  survey.  While  this  conversation  was  goiftg  on,  the 
party  finished  their  work  and  left.  Witness  at  first  said  that,  when  he  appeared 
on  the  scene.  Hulas  was  having  a  peaceful  conversation  with  the  trespassers, 
bat  he  corrected  himself  immediately  after,  and  said  that  angry  words  were 
passing  between  them. 

Such  is  the  case  for  the  prosecution,  a  very  much  tamer  affair  than  I  had 
supposed  it  to  be.  Golap  Pandey  says  that  private  business  took  him  to  the 
vicinity  of  the  piggery ;  an  amin  was  going  up  to  survey  the  piggery  and  the 
**  Bhoirubsthan  "  in  it,  and  he  accompanied  him  to  show  him  the  latter  place. 
The  other  two  defendants  simply  acted  as  attendants.  Golap  Pandey  seems 
to  think  his  action  quite  legal ;  he  says  he  has  always  had  free  access  to  Mr. 
Boddam's  house,  lands  and  premises,  and  that  he  was  not  legally  bound  to 
take  previous  permission  for  the  purpose  of  an  entry  to  make  a  survey.  The 
presence  of  the  sword  is  ascribed  to  the  practice  of  jungle  travellers  always 
having  such  weapons  with  them  for  the  purpose  of  defence  against  wild  beasts. 

1.  L.  R.,  Cal.  121. 
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Prosecution  witness,  Bhuttu,  distinctly  says  that  the  object  of  the  trespassers 
'  was  to  make  a  survey.     The  evidence  of  Ishri  Pershad,  aged  28,  son  of  Tejna- 
rain,  shows  that  the  Deputy  Commissioner's  injunction  was  set  aside,  becanse 
in  the  plaint  which  accompanies  the  application  made  by  the  Jains  for  the  in- 
junction, the  boundaries  of  the  tract  in  lease  to  Mr.  Boddam  were  not  given, 
nor  were  the  interior  details  of  his  garden  and  piggery  fully  and  properly  de- 
scribed.   The  High  Court  transferred  the  civil  suit  to  the  SubordinaXe  Judge 
of  the  24-Pergunnahs.  and  the  legal  advisers  of  the  Jains  advised  the  making 
of  another  attempt  for  an  injunction  after  obtaining  all  the  necessary  materials. 
They  directed  Lukshmi  Chand  to  have  the  tea  garden  surveyed  and  to  prepare 
a  map,  showing  its  boundaries  and  the  position  of  the  piggery,  lard  manufac- 
tory, and  Mr.  Boddam's  bungalow  in  it.     Witness  cannot  say  whether  the  lead- 
ers of  the  commmiity  were  consulted  in  this  matter,  or  whether  their  permis- 
sion was  obtained  to  the  making  of  a  survey ;  so  far  as  witness's  knowledge  goes, 
Lukshmi  Chand  was  given  full  powers  to  exercise  his  discretion  in  this  matter 
by  the  legal  advisers,  and  he  appointed  an  amin,  whose  name  witness  does  not 
know,  and  had  the  survey  made.     Witness  files  the  map  prepared  by  the  amin 
which  is  marked  Exhibit  I.     On  all  the  facts  before  the  Court,  there  is  hardly 
a  doubt  that  the  real  object  of  the  trespass  was  to  make  a  map  of  Mr.  Boddam's 
lands  and  premises  for  the  purpose  of  the  civil  suit ;  but  they  ought  to  have  known 
that  doing  this  in  the  illegal  way  they  did  would  cause  Mr.  Boddam  annoyance. 
Poran  Chand,  aged  28,  is  one  of  the  managers  at  Madhuban.     He  swears 
to  the  existence  of  the  most  friendly  relations  between  his  community  and  Mr. 
Boddam,  prior  to  these  complications ;  when  the  lard  business  was  first  started, 
witness,  under  orders  from  his  principals,  visited  the  place  without  obtaining 
previous  permission,  and  was  shown  over  the  works  by  the  chota  saAib,  and 
afterwards  by  Mr.  Boddam  himself.     Witness  says  that  Mr.  Boddam's  garden 
paths  are  used  as  a  short  cut  by  him  and  pilgrims ;  that  he  has  never  been  stop- 
ped while  passing  through  the  garden.     He  says  there  is  a  "  Bhoirubsthan " 
near  the  piggery,  which  pilgrims  visit  while  descending  from  the  shrines  on  the 
top  of  the  hill ;  witness  says  he  has  seen  offerings  being  made  to  this  idol  which, 
he  says,  is  in  Mr.  Boddam's  compound.  To  a  question  put  by  the  Court,  witness 
said  that  pilgrims  have  a  right  to  visit  the  "  Bhoirubsthan,"  but  Mr.  Boddam 
may  send  them  away,  if  he  finds  them  straying  about  in  other  portions  of  his 
lands  without  his  permission.   Witness  was  asked  whether  the  Jain  community 
had  a  right  to  enter  on  Mr.  Boddam's  lands,  and  do  any  act  they  pleased. 
After  a  deal  of  hesitation,  he  gave  a  reply  in  the  affirmative,  and  said  they  could 
build  temples  and  shrines  on  any  portion  of  Mr.  Boddam's  lands  without  taking 
his  previous  permission.     Witness  says  he  was  away  at  Moorshedabad  when  the 
amin  visited  the  place,  and  he  cannot  say  under  whose  orders  the  survey  took 
place. 

Admitting  all  that  defendants  urge,  which  are :  (i)  that  the  Jain  communis 
have  a  right  to  make  Mr.  Boddam  deliver  to  them  lands  they  may  need  for 
sacred  purposes ;  (2)  that  they  use  the  garden  paths  as  a  short  cut ;  (3)  that  they 
have  a  right  to  visit  a  "  Bhoirubsthan  "  near  the  pigger}' ;  (4)  that  they  are  ad- 
mitted into  Mr.  Boddam's  lands  as  sight-seers ;  (5)  that  previous  to  these  com- 
plications the  temple  people  were  allowed  to  go  in  and  out  of  Mr.  Boddam's 
lands  without  any  let  or  hindrance,  nevertheless  it  is  very  clear  that  they  have 
not  the  right  to  go  on  Mr.  Boddam's  lands,  and  do  any  or  every  act  they  please. 
Defence  witness,  Poorno  Chunder,  distinctly  says  that  Mr.  Boddam  would  be 
perfectly  justified  in  sending  out  of  his  premises  any  member  of  the  commu- 
nity he  may  find  straying  about  portions  of  his  lands  other  than  that  occupied  by 
the  **  Bhoirubsthan." 
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Defendants'  vakil  urges  that  all  the  facts  set  forth  by  the  prosecution  do 
not  constitute  criminal  trespass,  for  proof  of  motive  to  annoy  on  the  part  of  his  • 
clients  is  absent.  He  urges  that  a  survey  for  the  purpose  of  a  civil  suit  pending 
was  absolutely  necessary,  and  an  entry  for  the  purpose  of  such  a  survey  does 
not  amount  to  criminal  trespass.  A  distinct  provision  is  made  in  the  Civil 
Procedure  Code  for  such  a  case ;  if  the  vakil's  interpretation  of  the  law  were 
correct,  the  Code  would  have  said  that  the  person  wishing  to  make  the  survey 
was  at  liberty  to  enter  his  adversary's  lands  and  make  the  survey,  without  being 
liable  to  be  treated  as  a  trespasser ;  on  the  contrary,  the  Code  lays  down  that 
the  survey  in  such  a  case  is  to  be  done  through  the  Court.  Defendants  admit 
having  acted  all  along  under  legal  advice,  and  they  ought  to  have  known  what 
the  correct  procedure  is ;  they  departed  from  the  correct  procedure  wilfully,  and 
it  is  absurd  for  them  to  argue  that  they  had  no  idea  that  their  conduct  would 
cause  Mr.  Boddam  annoyance.  Their  action  did  cause  annoyance ;  they  must 
have  known  very  well  that  they  would  cause  annoyance,  and  the  Court  holds 
that  all  the  elements  necessary  to  make  a  trespass — criminal  trespass — exist- 
ed. The  Court  is  distinctly  of  opinion  that  defendant  Golap  Pandey  ought 
to  have  taken  Mr.  Boddam's  permission  before  he  made  the  survey,  and  that 
his  having  done  so  without  permission  amounts  to  an  entry  for  the  purpose  of 
causing  annoyance.  The  Court  finds  Golap  Pandey  guilty  of  criminal  tres- 
pass to  cause  annoyance,  and,  under  s.  447  of  the  Penal  Code,  sentences  him 
to  a  fine  of  Rs.  100.  As  regards  the  other  two  defendants,  the  evidence  shows 
they  followed  Golap  Pandey  simply  as  attendants,  and,  on  the  facts  before  the 
Court,  it  would  not  be  fair  to  hold  that  they  were  participators  in  the  offence 
committed  by  Golap  Pandey ;  the  Court  therefore  acquits  them  under  s.  245, 
Criminal  Procedure  Code. 

The  Court  does  not  consider  action  under  s.  106,  Criminal  Procedure 
Code,  needed." 

Golap  Pandey  thereupon  applied  to  the  High  Court  under  its  revisional 
power  for  a  rule,  calling  on  the  Deputy  Magistrate  and  the  opposite  party  to 
show  cause  why  the  conviction  and  sentence  should  not  be  set  aside,  upon, 
amongst  others,  the  following  grounds : — 

(i.)  That  the  Deputy  Magistrate  had  no  jurisdiction  to  try  the  case  under 
s.  260,  Criminal  Procedure  Code,  and  the  said  trial  was  illegal  and  improper, 
and,  as  such,  ought  to  be  set  aside. 

(2.)  That  the  proceedings  and  the  judgment  of  the  Deputy  Magistrate  did 
not  comply  with  the  provisions  of  s.  264,  Criminal  Procedure  Code,  and  there- 
fore the  conviction  and  sentence  based  thereon  ought  to  be  set  aside. 

(3.)  That  the  lands  in  dispute  being  the  subjeft-matter  of  the  civil  suit  in 
which  the  complainant  had  been  sued  as  a  trespasser  on  the  said  lands,  the  peti- 
tioner, the  servant  of  the  plaintiffs  therein,  was  not  guilty  of  an  offence  under 
s.  447,  Penal  Code,  for  a  bond  fide  entry  therein  for  the  purpose  of  a  survey, 
under  legal  advice,  for  the  purpose  of  the  said  suit  without  any  intention  of  either 
committing  any  offence,  or  intimidating  or  insultingor  annoying  the  complainant. 

(4.)  That,  there  being  no  evidence  or  finding  that  the  complainant  was  the 
owner  of  the  lands  (and,  as  a  matter  of  fad,  a  bond  fide  civil  suit  being  pending 
in  the  Civil  Court  with  respeft  to  the  title  thereto),  the  conviftion  under  s.  447 
was  illegal. 

(5.)  That,  admittedly,  the  Jain  Sitambari  Society  having  a  right  to  go  over 
the  hills  for  the  purpose  of  worshipping  or  selecting  a  site  for  any  new  temple 
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thereon,  the  entry,  as  alleged  and  found  against  your  petitionuer,  did  not  con- 
stitute any  offence  under  s.  447,  Penal  Code. 

(6.)  That,  as  there  was  no  evidence  that  the  petitioner  entered  the  land 
with  the  intention  of  committing  any  offence,  or  intimidating  or  insulting  or 
annoying  the  complainant  or  his  men,  the  learned  Deputy  Magistrate  was  wrong 
in  convifting  the  petitioner  under  s.  447,  Penal  Code. 

(7.)  That  the  findings  of  the  Deputy  Magistrate  do  not  support  a  convic- 
tion under  s.  447,  Penal  Code. 

Upon  this  application,  a  rule  was  issued,  which  now  came  on  to  be  heard. 
Mr.  Woodroffe  and  Baboo  Dwarka  Nath  ChuckerhuHy  for  the  petitioDer. 
Mr.  Hill  and  Baboo  Dwarka  Nath  Mookerjee  for  the  opposite  party. 

The  arguments  advanced  at  the  hearing  of  the  rule  are  sufficiently  stated 
in  the  judgment  of  the  High  Court  (Trevelyan  and  Beverley,  J  J  ),  which  wts 
as  follows : — 

The  first  question  which  we  must  decide  in  this  case  is  whether  we  ougbi 
to  hold  that  the  Magistrate  had  no  power  to  try  this  case  summarily,  and  that 
his  proceedings  are  illegal. 

Learned  counsel  for  the  accused  cited  to  us  cases  to  show  that  the  offence 
was,  for  the  purposes  of  s.  260  of  the  Criminal  Procedure  Code,  determined 
by  the  complaint,  and  that,  if  a  complaint  be  made  of  an  offence  not  triable 
summarily,  the  Magistrate  cannot,  under  any  circumstances,  investigate  the 
complaint  summarily. 

Although  there  are  expressions  used  in  some  of  the  cases  suflicient  to  jus- 
tify this  argument,  we  do  not  think  that  the  cases  are  so  unanimous  as  to  force 
us  to  the  same  conclusion. 

We  say  this  as  it  appears  to  us  that  there  may  frequently  be  cases  in 
which  the  charge  has  been  exaggerated,  and  is,  on  examination  by  the  Magis- 
trate before  process  is  issued,  reduced  to  its  proper  proportions.  This  is  noto- 
riously the  case  in  respect  of  many  charges,  which,  according  to  the  complaint, 
would  be  triable  exclusively  by  a  Court  of  Session,  but  which,  when  shorn  of 
their  exaggeration,  the  Magistrate  very  properly  finds  to  be  comparatively  slight 
offences  within  his  own  cognizance. 

If  the  complainant  does  not  complain  of  this  course,  it  is  difficult  to  see 
why  the  Magistrate  should  adopt  the  procedure  applicable  only  to  the  eaagge- 
rated  charge. 

In  the  case  of  The  Empress  v.  Abdool  Kartm}  Mr.  Justice  AinsHe,  witfc 
the  concurrence  of  Mr.  Justice  Broughton,  says  :  "  If  a  charge  of  an  offence 
not  triable  summarily  is  laid  and  sworn  to,  the  Magistrate  must  proceed  with 
the  case  accordingly,  unless  he  is  at  the  outset  in  a  position  to  show  from  the 
deposition  of  the  complainant  that  the  circumstances  of  aggravation  are  really 
mere  exaggerations  and  not  to  be  believed."  In  another  case  The  Queen  v. 
Aboo  Sha'kh,^  where  a  man  was  charged  with  rioting,  and  the  Magistrate  tried 
th/e  case  summarily  as  one  of  mischief  and  unlawful  assembly.  Phear  and 
Ainslie,  JJ.,  declined  to  interfere  at  the  instance  of  the  accusjed  person. 

In  the  matter  of  Mewa^  it  was  held  that  a  Magistrate  has  a  discretion  to 
enquire  into  and  try  a  person  on  any  charge  which  he  may  consider  covered 


>  I.  L.  R.,  4  Cal.  18  cf.  p.  20. 


6  N.  W.  254. 
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Digitized  by 


Google 


CALCUTTA  SERIES.     VaZ.  XVI. 


965 


by  the  facts  reported  without  reference  to  the  particular  charge  which  may 
have  been  pressed,  and  without  reference  to  the  procedure,  which,  when  he  • 
has  determined  the  offence  with  which  he  will  charge  the  accused,  it  will  be 
competent  for  him  to  adopt.  In  the  two  latter  of  these  cases  the  Judges  do 
not  seem  to  have  heard  any  argument,  but  the  same  observation  can  be  made 
with  regard  to  the  cases  of  The  Queen  v.  Johrie  SinghS  and  Ram  Chunder 
Chatterjee  v.  Kanye  Laha?  cited  to  us  by  Mr.  Woodroffe  for  the  petitioner. 

In  the  present  case  the  complaint  was  made  by  Mr.  Boddam,  who  did  not 
pretend  to  be  an  eye-witness  of  what  had  occurred.  The  Magistrate,  before 
issuing  process  against  the  accused,  examined  an  eye-witness,  one  of  Mr.  Bod- 
dam's  servants,  and  his  statement  showed  what  the  real  complaint  was.  We 
think  that  this  case  comes  within  the  class  of  cases  contemplated  by  Mr.  Jus- 
tice Ainslie,  and  that,  when  the  Magistrate  ascertains  that  the  facts  which  are 
alleged  to  have  taken  place  disclose  only  an  offence  triable  summarily,  he  can 
dispose  of  such  case  summarily.  The  mere  fact  that  the  complainant  enu- 
merates sections  of  the  Penal  Code  relating  to  offences  not  triable  summarily 
does  not,  we  think,  affect  the  jarisdiction  of  the  Magistrate,  unless  the  facts  of 
which  he  really  complains  disclose  such  offences. 

We  think  that  this  case  was  triable  summarily.  It  has  also  been  urged 
before  us  that  no  offence  has  been  committed,  the  object  oi  the  intruders  only 
being  to  survey  the  premises. 

No  doubt,  that  was  their  primary  object ;  but,  when  we  find  them  going 
on  to  the  premises  in  Mr.  Boddam's  absence  and  without  his  leave,  and  tak- 
ing three  swords  with  them,  we  think  it  clear  that  they  intended  to  intimidate 
Mr.  Boddam's  servants  into  not  opposing  their  entering  upon  the  premises, 
which,  from  their  relation  with  Mr.  Boddam,  they  must  have  known  he  would 
have  objected  to  their  entering.  It  is  true  that  they  seem  to  have  to  some  ex- 
tent attempted  to  avoid  discovery ;  but,  when  accosted  by  Mr.  Boddam's  ser- 
vants, they  persisted  in  their  trespass,  and  endeavoured  to  prevent  opposition 
by  the  false  statement  that  they  had  been  sent  by  the  orders  of  the  Bengal 
Government. 

The  trespass  was  most  unwarrantable,  and  if  it  were  to  be  tolerated  that 
while  two  persons  are  litigating  as  to  a  property,  one  may  go  armed  on  to  the 
property  of  which  the  other  is  in  possession  for  the  purpose  of  getting  mate- 
rials for  a  hostile  application,  breaches  of  the  peace  would  be  frequent. 

We  think,  therefore,  that  the  conviction  must  stand,  and  we  do  not  think 
that  the  fine  was  under  the  circumstances  excessive. 
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The  rule  is,  therefore,  discharged. 
H.  T.  H. 


Rule  discharged. 
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CRIMINAL  MOTION. 

Before  Mr.  Justice  Trevelyan  and  Mr,  Justice  Beverley, 

1889.        In  the  matter  of  the  Petition  of  MOHUR  MIR  and  others  v,  THE 
June  12.  QUEEN-EMPRESS, 

16  Cal.  735.  ^^^ 

In  the  matter  of  the  Petition  of  KALI  ROY   and  others  p.  THE 

QUEEN-EMPRESS.i 

Stntence — Cumulative  Sentences — Rioting — Distinct  offences — Coninction  for 
rioting  and  causing  hurt  and  grievous  hurt — Separate  conviction  for  more 
than  one  offence  when  ac  s  combined  Jorm  one  offence — Abetment  of  grievous 
hurt  during  riot — Penal  Code  (ASi  XLV,  of  i860  J ,  ss,  14^,  323^  32$, 

Six  accused  persons  were  charged  with  and  convicted  of  rioting,  the  common  object 
of  which  was  causing  hurt  to  two  particular  men.  Four  of  the  accused  were  also  chained 
with  and  convicted  of,  respectively,  causing  hurt  during  the  riot  to  the  two  men  and  a 
woman,  and  were  sentenced  to  separate  terms  of  imprisonment  under  ss.  147  and  323  of 
the  Penal  Code. 

Held  that  the  sentences  were  legal. 

During  the  course  of  a  riot,  in  which  X  was  attacked  and  beaten  by  several  of  tiie 
rioters,  one  of  them  K  inflicted  grievous  hurt  on  X  by  breaking  his  rib  with  a  blow  stnif± 
with  a  lathi  ;  K  and  three  others  of  the  rioters  were  charged  with  offences  under  ss.  147 
and  325  of  the  Penal  Code,  and  K  was  convicted  under  those  sections.  The  other  three 
were  convicted  under  s.  147  and  also  under  s.  325  read  with  s.  109.  Separate  sentences 
were  passed  on  K,  and  also  on  the  other  three  for  each  of  the  offences. 

Held  that  the  sentences  on  K  were  legal,  but  that,  as  there  was  nothing  to  show  that 
the  other  three  had  abetted  the  particular  blow  which  caused  the  grievous  hurt,  althongb 
they  had  each  of  them  assaulted  X,  the  conviction  of  them  under  s.  325  read  with  s.  109 
could  not  be  supported. 

The  accused  in  the  two  cases  which  gave  rise  to  these  two  rules  were  peons 
employed  by  a  large  zemindar  named  Mohunt  Gopal  Das,  and  the  complain- 
ants in  both  cases  were  ryots  of  his,  residing  in  a  village  called  Damra.  It  was 
alleged  that  for  a  considerable  time  the  zemindar  had  been  trying,  though  un- 
successfully, to  enhance  the  rents  of  his  ryots,  and  this  had  led  to  numerous 
cases  between  him  and  the  ryots.  It  was  alleged  that,  having  failed  to  attain 
his  object  in  the  Civil  Courts,  he  endeavoured  to  break  down  the  resistance  by 
a  system  of  petty  persecutions,  and  that  he  kept  a  number  of  peons,  among^ 
them  the  accused,  for  the  purpose  of  watching  the  jungle  and  waste-lands  of 
his  villages,  impounding  the  cattle  of  the  ryots,  and  charging  the  ryots  with 
theft  when  grass  or  bamboos  were  taken  from  the  jungle.  The  occurrences 
which  formed  the  subject-matter  of  these  two  cases  were  alleged  to  have  taken 
place  in  carrying  out  the  object  of  the  Mohunt,  and  they  took  place  on  the  same 
day.     Some  of  the  accused  were  charged  in  both  cases. 

In  Rule  No.  202,  the  following  persons  were  charged  :  (i)  Mohur  Mir,  (2) 
Kali  Rai,  (3)  Tenu  Sheikh,  (4)  Umed  Sheikh,  (5)  Murad  Sheikh,  and  (6)  Makhan 
Singh  or  Rai. 

In  that  case,  it  was  alleged  that  the  accused  had  been  deputed  to  bring 
two  ryots,  named  Prankristo  and  Lai  Behary,  to  the  zemindary  cutcherry.  The 
story  told  by  the  witnesses  for  the  prosecution  was  shortly  to  the  effect  that  Pran- 

1  Criminal  Motions,  Nos.  202  and  203  of  1889,  against  the  orders  passed  by  y.  Wkit- 
more,  Esq.,  Sessions  Judgeof  Birbhoom,  dated  the  21st  April  1889,  modifying  the  orders 
passed  by  W,  B,  Brown,  Esq.,  Sub- Divisional  Magistrate  of  Rampore  Haut,  dated  the  ist 
of  April  1889. 
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kristo,  Lai  Behary,  and  a  woman  named  Khiroda,  were  returning  home. from 
Futtehpore  Hat  to  Damra  in  a  cart  along  with  some  others,  when  they  were  ■ 
stopped  by  the  accused  and  other  peons  of  the  zemindar,  and  after  a  conversa- 
tion they  were  assaulted  and  beaten  in  a  savage  manner.  Both  Prankristo  and 
Lai  Behary  were  stripped  of  their  clothes  and  beaten  with  lathies,  and  Rs.  21, 
which  were  tied  up  in  Prankristo's  dhoti,  were  taken  away.  On  Khiroda  call- 
ing for  help,  some  of  the  peons  attacked  her,  and  pulled  off  her  ornaments, 
which  they  took  away.  After  the  assault  the  three  persons  named  were  left 
lying  wounded  on  the  spot  of  the  occurrence.  The  defence  consisted  of 
alibis,  and  was  also  based  on  the  fact  that  no  persons  were  named  in  the  first 
information. 

The  Sub-Divisional  Magistrate  convicted  all  the  accused  of  rioting,  com- 
ing to  the  conclusion  that  the  common  object  was  the  causing  of  hurt  to  Pran- 
kristo and  Lai  Behary.  He  further  found  that  there  was  nothing  to  show  that 
robbery  was  contemplated  by  the  assembly,  or  that  there  was  any  idea  of  as- 
saulting Khiroda  till  she  raised  an  alarm.  He  convicted  and  sentenced  the 
various  accused  as  follows  : — 

Mohur  Mir,  under  s.  147,  two  years'  rigorous  imprisonment  and  a  fine  of 
Rs.  200,  or  six  months.  Under  s.  323  for  causing  hurt  to  Pran- 
kristo, six  months'  rigorous  imprisonment. 

Kali  Rai,  under  s.  147,  one  year's  rigorous  imprisonment  and  a  fine  of 
Rs.  200,  or  six  months.  Under  s.  323  for  causing  hurt  to  Pran- 
kristo, one  year's  rigorous  imprisonment. 

Tenu  Sheikh,  under  s.  147,  one  year's  rigorous  imprisonment  and  a  fine  of 
Rs.  200,  or  six  months.  Under  s.  323  for  causing  hurt  to  Pran- 
kristo, six  months,  and  under  s.  392,  to  an  additional  six  months. 

Umed  Sheikh  and  Murad  Sheikh,  under  s.  147,  to  one  year's  rigorous 
imprisonment  and  a  fine  of  Rs.  200,  or  six  months. 

Makhan  Singh  or  Rai,  under  s.  147,  to  one  year's  rigorous  imprisonment 
and  a  fine  of  Rs.  200,  or  six  months.  Under  s.  323,  for  causing 
hurt  to  Khiroda,  six  months,  and,  under  s.  392,  to  an  additional 
six  months. 

All  the  accused  were  further  ordered  to  be  bound  over  to  keep  the  peace 
for  three  years. 

The  accused  all  appealed  to  the  Sessions  Judge,  who  set  aside  the  con- 
viction of,  and  sentences  passed  against.  Kali  Rai,  Tenu  Sheikh,  and  Makhan 
Singh,  under  s.  392,  but  upheld  all  the  other  convictions  and  the  sentences  pass- 
ed thereon,  with  the  exception  of  reducing  the  fines  inflicted  on  all  the  prison- 
ers save  Kali  Rai  from  Rs.  200  to  Rs.  30,  and  in  the  case  of  Kali  Rai  and  three 
others  he  reduced  the  fine  from  Rs.  200  to  Rs.  50. 

In  Rule  No.  203,  the  persons  charged  were — 

(I)  Makhan  Singh,  (2)  Tenu  Sheikh,  (3)  Murad  Sheikh,  and  (4)  Kali  Rai. 

In  that  case  the  prosecution  alleged  that  one  Kuree  Ram  was  going  alone 
from  upper  to  lower  Damra,  when  some  12  or  14  peons  came  up  to  him  and 
asked  him  to  go  to  the  cutcherry.  On  his  refusal  to  go,  on  the  ground  that  it 
was  too  late,  he  was  immediately  attacked.  He  was  mauled  and  knocked 
down  by  Mohur  Mir  and  beaten  with  lathies  by  Tenu  Sheikh  and  Kali  Rai,  the 
latter  of  whom  hit  him  a  blow  on  the  side  which  fractured  one  of  his  ribs.  Then 
all  the  peons  fell  on  him  and  gave  him  a  miscellaneous  beating,  and  stripped 
him  of  his  clothes  and  left  him.     The  defence  in  this  case  was  practically  the 
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same  ad  m  the  other.  The  Siib-Dlv*»5ionat  Magistrate  cotavicted  all  the  accos- 
ed  under  s.  147,  and  sentenced  them  each  respectively  to  six  months*  rigorous 
imprisonment  and  a  fine  of  Rs.  200,  or  six  months.  He  convicted  Kali  Rai  of 
causing  grievous  hurt  under  s.  325  and  sentenced  him  to  one  year's  rigorous 
imprisonment,  and  he  convicted  the  other  three  under  ss.  325  and  109  of  abet- 
ting the  causing  of  grievous  hurt  by  Kali  Rai,  and  sentenced  them  to  three 
months'  rigorous  imprisonment ;  and  he  further  ordered  all  the  accused  to  be 
bound  over  to  keep  the  peace  for  three  years. 

On  appeal,  the  above  convictions  and  sentences  were  upheld  by  the  Ses- 
sions Judge,  except  that  the  fines  in  all  cases  were  reduced  from  Rs.  aoo  to 
Rs.  30. 

In  both  cases,  an  application  was  made  to  the  High  Court  under  its  revi- 
sional  powers  to  send  for  the  records  and  set  aside  the  convictions  and  seatences 
upon  numerous  grounds,  and  amongst  them  upon  the  ground  that  separate  pun- 
ishments for  component  parts  of  the  same  offence  ought  not  to  have  been  in- 
flicted, and  that  the  sentences  were  illegal. 

Two  rules  were  issued  which  now  came  on  to  be  argued. 

Mr.  Wooirofft  and  Baboo  Rajendro  Nath  Bose  for  the  petitioners  in  both 
cases. 

Mr.  Kilhy  for  the  Crown. 

The  only  question  argued  at  the  hearing  of  the  rules  material  for  the  pur- 
pose of  this  report  was  that  relating  to  the  legality  of  the  sentences. 

The  judgment  of  the  High  Court  (Trevelyan  and  Beverley,  JJ.)  was  as 
follows : — 

We  have  heard  these  two  rules  together. 

In  the  first  of  them  (Rule  202),  six  prisoners  have  been  convicted  and  sen- 
tenced by  the  Magistrate.  On  appeal  to  the  Sessions  Judge,  the  sentences  were 
in  some  respects  modified.  As  they  stand  at  present,  four  of  the  accused  have 
been  convicted  of,  and  sentenced  for,  offences  falling  under  ss.  147  and  323, 
Indian  Penal  Code,  and  the  only  question  which  we  have  to  consider  is  whether 
these  sentences  were  legal. 

Mr.  Woodroffe  contended  that  separate  sentences  under  those  sections 
could  not  be  imposed,  relying  upon  a  decision  of  a  Full  Bench  of  this  Court, 
given  in  the  appeal  of  Nilmoni  Poddar  v.  Queen-Empress}  That  decision 
has,  we  think,  vso  application  to  the  facts  of  the  present  case.  The  decrsion  in 
question  dealt  with  the  liability  of  one  rioter  for  offences  actually  committed 
by  another  rioter.  It  in  no  way  affects  the  question  of  the  liability  of  a  rioter 
for  the  acts  comimitted  by  him.<^elf.  The  Judges  who  referred  that  case  to  the 
Full  Bench  did  not  refer  the  appeals  of  the  persons  who  actually  committed 
acts  of  grievous  hurt,  but  dismissed  the  appeals  of  those  persons.  In  the  Fall 
Bench  Case,  Tottenham,  J.,  says :  "  The  actual  perpetrator  is  unqnescionahly 
punishable  both  for  rioting  and  for  any  further  offence  he  commits ;"  and  for 
this  propbsition  of  law  there  is  ample  authoritv — see  Queen-Empress  v.  Ram 
Sarup? 

In  the  present  case  the  accused  have  been  separately  convicted  and 
punished  for  acts  committed  by  themselves  in  the  coarse  of  the  riot.  Kali  Roy 
is  convicted  of  having  voluntarily  caused  hurt  to  Prankristo  by  hitting  him  with 
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&  lathi,  Makhan  Roy  is  convicted  of  having  caused  hurt  to  Khiroda  by  hit- 
ting her  with  a  lathi,  Tenu  Sheikh,  of  having  caused  hurt  to  Prankristo,  by 
hitting  him  with  a  stick,  and  Mohur  Mir,  of  having  caused  hurt  to  Prankristo 
by  hitting  him  with  a  shoe. 

We  are  of  opinion,  therefore,  that  the  sentences  passed  upon  those  persons 
are  legal. 

Mr.  Woodroffe  further  drew  our  attention  to  a  passage  in  the  judgment  in 
Lokenath  Sarkar  v.  Queen- Empress^  which  runs  as  follows  :  "  If  it  had  been 
found  that  the  causing  of  hurt  was  the  force  or  violence  which  alone  constitu- 
ted the  rioting  in  the  present  case,  then  we  should  be  prepared  to  hold  that  the 
prisoners  could  not  be  punished  both  for  causing  hurt  and  for  rioting ;  but  the 
facts  of  the  case  do  not  warrant  such  a  finding,  for  rioting  was  being  commit- 
ted before  the  hurts  were  inflicted,  and  the  two  men  wounded."  Without  as- 
senting to  the  proposition  of  law,  as  thus  laid  down,  we  would  remark  that  in 
this  case  also  the  evidence  shows  that  the  offence  of  rioting  was  committed 
before  Prankristo  and  his  companions  were  actually  struck.  The  accused,  who 
appear  to  be  zemindary  peons,  were  deputed  to  bring  Prankristo  and  Lai  Be- 
hary  to  the  zemindary  cutcherry ;  and  they  appear  to  have  used  considerable 
violence  to  them  in  attempting  to  do  so  before  they  struck  them. 

In  the  second  case  (Rule  203),  Kali  Rai  has  been  convicted  and  sentenced 
both  for  rioting  under  s.  147  and  under  s.  325  for  voluntarily  causing  grievous 
hurt  to  Kuree  Ram  by  breaking  one  of  his  ribs ;  and  the  other  three  accused 
have  been  convicted  and  sentenced  under  ss.  147  and  325  read  with  s.  109, 
that  is  to  say,  for  abetting  the  causing  of  grievous  hurt  to  Kuree  Ram  by  Kali 
Rai.  We  do  not  think  that  the  conviction  under  this  latter  section  was  right, 
inasmuch  as  although  the  evidence  shows  that  they  themselves  beat  Kuree  Ratm 
there  is  nothing  to  show  that  they  abetted  Kali  Rai  in  inflicting  the  particular 
blow  which  broke  his  rib.  We  think,  therefore,  that  these  three  accused  should 
have  been  acquitted  on  that  head  of  the  charge,  and  we  accordingly  set  aside 
that  portion  of  the  conviction  and  the  sentence  of  three  months'  rigorous  im- 
prisonment imposed  in  respect  of  it. 

In  other  respects  we  discharge  the  two  rules. 

Rule  202  discharged. 
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Rule  20 J  made  absolute  in  part. 


CRIMINAL  MOTION. 

Before  Mr,  Justice  Trevelyan  and  Mr,  Justice  Beverley, 

In  the  matter  of  the  Petition  of  KHEPU  NATH  SIKDAR  and  others        1889. 
(Petitioners)  v,  GRISH  CHUNDER  MOOKERJI  (Opposite  Party).i         June  24^ 

Criminal  Procedure  Code  (Act  X.  of  1882),  ss,  195,  439,  4y6^Sanction  for  prose-    ,6  Cal.  730. 
cution — Order  for  prosecution — Jurisdiction  of  High  Court  in  revision  to 
quash  orders  under  s.  4J6  of  the  Criminal  Procedure  Code, 
The  High  Court  is  competent  in  the  exercise  of  its  revisional  powers  to  interfere  with 
an  order  of  a  Subordinate  Court,  whether  made  under  s.  195  or  under  s.  476  of  the  Cri- 
minal Procedure  Code,  directing  the  prosecution  of  any  person  for  offences  referred  to  in 

>I.  L.  R.,  II  Cal.  349. 

'  Criminal  Motions,  Nos.  241,  242,  and  243  of  1889,  against  the  orders  passed  by 
Baboa  Mohim  Chunder  Gkose,  Deputy  Magistrate  of  Nattore,  dated  th«  7th  of  May  1889. 
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those  sections.    The  High  Court,  under  s.  439,  has  the  powers  conferred  on  a  Court  of 
appeal  by  s.  423  to  alter  or  reverse  any  such  order. 

Before  a  Court  is  justified  in  making  an  order  under  s.  476,  directing  the  prosecutioo 
of  any  person,  it  ought  to  have  before  it  direct  evidence,  fixing  the  offence  upon  the  per- 
son whom  it  is  sought  to  charge,  either  in  the  course  of  the  preliminary  enquiry  referred 
to  in  that  section,  or  in  the  earlier  proceedings  out  of  which  the  enquiry  arises.  It  is  oat 
sufficient  that  the  evidence  in  the  earlier  case  may  induce  some  sort  of  suspicion  that  the 
person  had  been  guilty  of  an  offence ;  but  there  must  be  distinct  evidence  of  the  conmiissioii 
of  an  offence  by  the  person  who  is  to  be  prosecuted. 

When  a  Subordinate  Magistrate,  after  trying  a  case,  sent  the  record  to  the  District 
Magistrate  with  a  suggestion  that  certain  persons  ought  to  be  prosecuted  under  s.  21  x  of 
the  Penal  Code,  the  High  Court  held  that  this  did  not  constitute  a  sanction  to  prosecute. 

Queen  v.  Baijoo  LaJ}  and  In  the  matter  of  the  Petition  of  Kali  Prosunno  Bagdser 
followed. 

On  the  19th  of  December  1888  one  Khepu  Nath  Sikdar,  a  hotel-keeper  at 
Nattore,  lodged  an  information  at  the  police-station  that  he  had  missed  from 
his  box  in  his  hotel  certain  gold  and  silver  articles,  and  that  he  suspected  one 
Grish  Chunder  Mukerji  and  the  other  lodgers  of  having  commiited  theft  in  re- 
spect thereof.  The  local  police  investigated  the  case  and  sent  up  Grish  Chun- 
der Mukerji,  in  whose  house  it  was  alleged  one  of  the  stolen  articles  was  found. 
In  the  course  of  the  trial  before  the  Deputy  Magistrate  of  Nattore,  Grish  Chun- 
der Mukerji  set  up  the  defence  that  the  charge  was  a  false  one,  preferred  at  the 
instigation  of  the  Mohunt  of  Tarkeshar  in  the  district  of  Hughli,  because  he, 
Grinh  Chunder  Mukerji,  had  refused  to  permit  his  wife  to  go  to  the  Mohuot, 
who  wanted  her  for  an  immoral  purpose.  Before  the  c^e  for  the  prosecution 
against  Grish  Chunder  was  closed,  the  Deputy  Magistrate  examined  witnesses 
tendered  by  the  accused,  and  rejected  the  prayer  of  the  complainant  Khepu 
Nath  Sikdar  for  summoning  all  his  witnesses.  Thereupon  Khepu  Nath  Sikdar 
moved  the  District  Magistrate  of  Rajshahi  (Mr.  H.  A.  D.  Phillips)  to  transfer 
the  case  to  the  file  of  some  other  Magistrate,  but  the  District  Magistrate  refused 
the  application,  and  in  his  order  of  refusal,  dated  the  23rd  April  1889,  made 
the  following  remarks : — 

"The  issues  are  no  doubt  of  grave  importance,  but  I  see  no  reason  for  trans- 
ferring the  case  from  the  file  of  5ie  Sub-Divisional  Magistrate,  and  I  accord- 
ingly reject  the  application.  At  the  same  time  I  feel  sure  the  Sub-Divisional 
Magistrate  will  recognise  the  extreme  gravity  of  the  case,  and  do  his  best  to 
sift  the  matter  to  the  bottom  and  get  at  the  truth.  If  the  case  is  false,  it  is  one 
which  should  certainly  be  followed  by  the  prosecution  of  Khepu  for  false  charge, 
and  of  the  Mohunt  also  for  abetment  of  the  same,  were  there  any  chance  of 
proving  such  an  abetment.  On  the  other  hand,  if  the  theft  be  true,  and  the 
allegation  about  the  Mohunt  be  false,  then  Grish  deserves  to  be  punished  for 
wanton  defamation." 

The  case  was  then  again  taken  up  by  the  Deputy  Magistrate,  who,  after 
examining  some  more  witnesses  on  the  7th  May  1889,  acquitted  the  accused; 
his  judgment  being  in  the  following  terms ; — 

"On  the  20th  December  last,  Khepu  Sikdar,  a. hotel-keeper  of  Nattore, 
Upper  Bazar,  instituted  a  case  of  theft  in  a  building  at  the  Nattore  police-sta- 
tion, and  stated  that  the  stolen  property  consisted  of  a  new  pair  of  golden  bahu 
and  four  pieces  of  silver  anklets.  He  charged  Abinash  Chunder  Bayragy  and 
Kalachand  Acharji,  of  Tarkeshar,  and  the  present  accused,  Grish  Chunder 
Mukerji,  of  Bhanjipore,  near  Tarkeshar,  in  the  district  of  Hughli,  with  the 
theft,  alleging  that  they  had  been  lodgers  in  his  hotel  from  the  day  be- 
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fore  that  on  which  the  theft  occurred.  Head-constable  Dino  Bandhu  Ghose, 
of  Nattore  station,  took  up  the  investigation.  He  went  to  Tarkeshar  with  Khepu 
Sikdar.  On  searching  the  house  of  Grish  Chunder  Mukerji,  he  obtained  a  piece 
of  hala  under  a  window,  which  Khepu  Sikdar  identified  as  one  of  the  pair  that 
had  been  stolen.  The  head-constable,  however,  reported  the  case  to  be  entirely 
false  for  reasons  set  forth  in  the  "B"  Form,  in  which  the  case  was  reported. 
After  the  receipt  of  the  head-constable's  report  I  communicated  the  matter  to 
the  District  Magistrate,  and,  at  the  same  time,  having  regard  to  the  important 
issue  involved  in  the  case,  suggested  to  him  the  desirability  of  having  an  en- 
quiry made  through  the  Magistrate  of  Hughli  by  some  trustworthy  police-officer 
under  him.  The  Sub-Inspector  of  Haripal  made  the  investigation,  and  report- 
ed Khepu's  case  to  be  true.  It  would  have  been  a  good  thing,  if  some  officer 
other  than  the  Sub-Inspector  of  Haripal  had  made  the  investigation,  for  Tarkeshar 
is  within  Haripal,  and  the  Sub-Inspector  of  that  place  did  not,  in  my  opinion, 
act  quite  independently  in  this  matter.  After  receipt  of  his  report  the  District 
Magistrate  ordered  the  original  case  to  be  tried.  No  reliable  witness  has  been 
produced  by  Khepu  Sikdar ;  but,  on  the  contrary,  the  evidence  of  certain  wit- 
nesses examined  by  me  and  a  consideration  of  the  entire  circumstances  leave 
no  room  for  doubt  in  my  mind  that  Khepu's  case  is  entirely  a  got-up  one,  the 
result  of  a  deep-laid  conspiracy  to  ruin  Grish  and  others. 

"  Grish  has  a  handsome-looking  young  wife,  and  the  Mohunt  of  Tarkes- 
har was  anxious  to  get  hold  of  her.  Here  is  something  like  history  repeating 
Itself  in  connection  with  the  Mohunt,  for  who  has  not  heard  of  the  incidents 
connected  with  the  Mohunt,  Elokeshi,  and  Nobin  ?  In  order  to  keep  her  out 
of  the  Mohunt's  way  Grish  had  to  remove  his  wife  to  her  paternal  residence 
at  Sonamukhi,  in  the  district  of  Bankura.  I  have  examined  the  wife  of  Grish, 
Kristokamini  by  name.  She  is  a  tender  girl  of  about  16,  and  is  now  encienie. 
In  spite  of  her  delicate  condition,  Grish  produced  her  before  me,  fetching 
her  from  Sonamukhi,  as  it  had  been  alleged  by  Baboo  Mohim  Chandra 
Moitra,  mukhtear,  under  instruction  from  Khepu  Sikdar,  for  whom  he  appear- 
ed, that  the  wife  of  Grish  was  a  girl  of  only  7  or  8  years  of  age.  Baboo  Mohim 
Chundra  Moitra,  when  he  came  to  know  that  Khepu  had  given  him  false  in- 
formation as  regards  the  age  of  Kristokamini,  declined  to  act  on  his  behalf. 
The  deposition  of  Kristokamini  shows  how  the  vile  woman  *  Chotaginni '  acted 
as  a  pimp  to  win  her  over  to  the  Mohunt.  There  is  some  writing  of  Grish  in 
a  khata  produced  by  Kepu  Sikdar  {vide  Exhibit  A).  Grish  has  explained  how 
he  was  made  to  write  in  the  khata  by  Khepu  Sikdar.  It  was  done  after  Grish 
was  released  on  bail  from  the  hajut.  It  should  be  mentioned  that  I  put  Grish 
into  hajut  when  the  police  first  produced  him  before  me.  Grish  stated  from 
the  very  beginning  that  he  had  never  been  to  Nattore  before  the  institution  of 
this  case.  I  find  no  possible  reason  why  Grish  should  come  to  Nattore.  Can 
it  be  supposed  that  he  came  merely  to  commit  the  theft  and  then  fly  off  ?  If 
so,  what  made  him  give  his  true  address,  as  he  was  a  stranger  to  this  place? 
Is  it  possible  that,  after  giving  his  address,  he  would  be  so  careless  as  to  take 
the  ornament  home,  and  not  dispose  of  it  somewhere  on  the  way  ?  The  orna- 
ment was  found  under  a  window  under  very  suspicious  circumstances,  and 
where  anybody  might  have  thrown  it.  Khepu  has  no  wife ;  he  lives  here  with 
a  mistress,  and  is  altogether  a  notorious  character.  It  is  said  that  he  made  the 
orn^iments  for  his  brother's  wife  ;  what  could  he  say,  having  none  of  his  own  ? 
I  consider  the  allegation  to  be  entirely  false,  for  he  does  not  seem  to  be  such 
a  rich  man  as  to  invest  money  for  ornaments  for  his  brother's  wife.  Again,  is 
it  possible  that  he  kept  the  ornaments  in  a  broken  box  in  the  midst  and  in  the 
presence  of  strangers  ?  The  evidence  leaves  no  doubt  in  my  mind  that  Khepu 
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acted  as  a  mere  tool  in  the  hands  of  Mohendra  Mukerji,  employed  ander  the 
>  Chotataraf  Rajbati.  It  is  in  evidence  that  he  had  deposited  a  considerable 


In  the      ^  money  with  the  Rajbari  treasurer,  and  that  it  was  under  his  order  that  Rad 
MATTSft  OF    Kanta  Karmakar  prepared  the  ornaments.  Mohendra,  it  should  be  mentioned, 
THi  Pan*    |g  ^  relative  of  the  present  Sub-Inspector  of  Nattore,  and  has  a  relative  in  the 
TioN  or     person  of  Panchcowrie  Mukerji,  of  Dhaniakhali,  employed  under  the  Mc^uql 
KiiBFu  Natb  It  is  in  evidence  that  Panchcowrie  happened  to  be  in  Nattore  about  the  time 
SiKAAR      when  Khepu's  case  was  instituted.     He  is  a  resident  of  Dhaniakhali,  in  the 
9*  district  of  Hughli,  and  the  report  of  the  Sub-Inspector  of  Haripal  was  sent 

Gftia*  from  that  place.  Witness  Prasannanath  Bhaduri,  who  has  given  evidence  as 
Ckvhdsr  ^  ^^  ^^  P^^^  ^^  hatched  by  Mohendra,  has  produced  a  letter  marked  A 
MuKEAji*  ^^^^  ^^  envelope,  with  the  post-mark  of  Haripal  on  it.  The  letter  purports  to 
i6  Cat  780.  ^*^^  \i^^Vi  written  by  Panchcowrie  to  Mohendra  in  connection  with  the  case. 
If  Khepu's  case  was  true,  what  business  had  Mohendra  and  Panchcowrie  to 
mingle  in  it,  and  what  business  had  they  to  get  up  a  false  case  unless  it  was  to 
further  the  interests  of  the  Mohunt,  who  had  cause  to  be  annoyed  with  Grisli, 
not  only  for  his  failure  to  get  hold  of  his  wife,  but  also  for  his  giving  evidence 
against  him  in  a  certain  case.  I  need  not  enter  into  further  details.  The 
plot,  to  say  the  least,  is  the  most  mischievous  and  nefarious  that  I  have  ever 
come  across ;  its  sole  objeA  was  to  wreak  vengeance  on  a  supposed  enemy, 
if  not  also  to  put  Grish  out  of  the  way,  and  so  facilitate  the  Mc^unt's  intrigue 
with  his  wife.  I  consider  Gnsh  to  be  an  innocent  man,  as  far  as  Khepa's 
case  is  concerned.  As  some  evidence  for  the  defence  has  been  taken,  the 
prisoner  ought  to  be  acquitted.  He  has  therefore  been  formally  charged  to- 
day, and  he  has  pleaded  not  guilty.  I  acquit  Grish  Chunder  Mukerji  under  s. 
258,  Criminal  Procedure  Code,  and  dired  that  he  be  set  at  liberty.  The  re- 
cords of  the  case  will  be  submitted  to  the  Distrid  Magistrate  for  prosecudon 
of  Khepu  Sikdar  under  s.  21 1,  Indian  Penal  Code,  and  of  Mohendra  Mukerji 
and  Panchcowrie  Mukerji  for  abetting  the  same.  All  these  persons  may  be 
tried  under  any  other  section  of  the  Penal  Code  that  may  be  found  applicable. 
A  list  of  witnesses  for  the  prosecution  will  be  attached  to  the  record." 

After  the  above  order  was  passed,  the  case  was  taken  up  by  Mr.  Ainslie, 
Deputy  Magistrate  of  Rampore  Baulia,  who  described  himself  in  his  order  as 
**  Deputy  Magistrate  in  charge,*'  and  he  issued  warrants  for  the  arrest  of  the 
three  persons  referred  to  in  the  above  order.  Those  three  persons  accordingly 
moved  the  High  Court  to  quash  the  sanction  or  direction  given  by  the  Deputy 
Magistrate  of  Nattore  for  their  prosecution  under  s.  an  of  the  Penal  Code. 
On  those  applications  three  rules  were  issued,  calling  upon  the  Deputy  Ma- 
gistrate to  show  cause  why  his  order  should  not  be  set  aside  ;  and  similar  rules 
were  issued  upon  Grish  Chunder  Mukerji,  because  it  appeared  from  the  affi- 
davit of  one  of  the  petitioners  that  the  Deputy  Magistrate  had  asked  the 
pleaders  of  Grish  Chunder  Mukerji  whether  he  would  like  to  prosecute  the 
complainant  in  the  event  of  a  prosecution  under  s.  211  being  sanctioned,  and 
that  thereupon  the  pleader  had  replied  in  the  affirmative.  These  three  rules 
now  came  on  for  disposal. 

In  Rule  No.  241— Mr.  Woodroffe,  Baboo  Umhica  Chum  Botty  and  Bbboo 
Qiypi  Natk  Mookerjee  for  the  petitioner,  Khepu  Sikdar. 

In  Rule  No.  242--Mr.  M.  Ghost,  Baboo  Jogendro  Naih  Base,  and  Baboo 
Kamni  Kumar  Gohu  for  the  petitioner,  Panchcowrie  Mukerji. 

In  Rule  No.  243— The  Advocate-General  (Sir  G.  C.  Paul)  and  Baboo 
Gopi  Naih  Mookerjee  for  the  petitioner,  Mohendra  Mukerji. 

Baboo  Ram  Charan  Miller  for  the  Deputy  Magistrate  in  all  three  ruka. 
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Mr.  Hill  and  Baboo  Iswar  Chunder  Chuckerbutiy  for  Grish  Chunder 
Mokerji,  the  oppoMte  party,  in  all  three  rules. 

Baboo  Ram  Char  an  Mittery  in  showing  cause,  contended  that  the  De- 
puty Magistrate  of  Nattore  had  given  no  sanction  to  any  individual  under  s. 
195  of  the  Criminal  Procedure  Code,  and  that  therefore  the  High  Court  had 
no  power  to  quash  the  order  under  the  provisions  of  that  section.  If  an  order 
under  that  section  had  been  passed,  the  petitioners  ought  to  have  gone  to  the 
Sessions  Judge  in  the  first  instance.  Moreover,  the  High  Court  had  no  power 
to  quash  an  order  for  prosecution,  which  did  not  amount  to  a  sanction.  Queen- 
Empress  V.  Rackappa} 

On  the  merits  he  contended  that,  though  the  Deputy  Magistrate  was  not 
justified  in  referring  in  his  judgment  to  the  previous  history  of  the  Mohunt  of 
Tarkeshar,  which  was  not  in  evidence  before  him,  the  evidence  recorded  by 
the  Deputy  Magistrate  was  sufficient  to  justify  him  in  directing  a  prosecution 
under  s.  476  of  the  Criminal  Procedure  Code. 

Mr.  Hill  claimed  the  right  to  address  the  Court  on  behalf  of  Grish  Chun- 
der Mukerji,  who  had  been  called  upon  to  show  cause. 

Trkvelyan,  J.,  enquired  if  Mr.  Hill  intended  to  argue  that  no  sanction  had 
been  given  by  the  Deputy  Magistrate  under  s.  195,  Criminal  Procedure  Code. 

Mr.  Hill  informed  the  Court  that  it  would  be  his  contention  that  no  sane* 
tion  had  been  accorded  by  the  Deputy  Magistrate  to  any  private  individual. 

Trkvelyan,  T. — In  that  case,  Mr.  Hill,  you  have  no  locus  standi  on  your 
own  showing,  and  we  rule  that  you  are  not  entitled  to  be  heard. 

Mr.  Woodroffe^  on  behalf  of  Khepu  Sikdar  in  Rule  No.  241. — Whether  the 
order  of  the  Deputy  Magistrate  is  to  be  regarded  as  a  sanction  under  s.  195, 
Criminal  Procedure  Code,  or  as  a  direction  by  the  Court  under  s.  476,  the  High 
Court  is  equally  competent  to  deal  with  it.  If  the  order  is  to  be  regarded  as  a 
sanction,  it  can  be  revoked  by  the  High  Court  under  the  provisions  of  s.  195, 
Criminal  Procedure  Code;  and  if  the  order  be  one  made  under  s.  476,  the  revi- 
sional  powers  of  the  High  Court  are  large  enough  to  enable  it  to  set  it  aside. 
Any  order  in  a  judicial  proceeding  is  liable  to  be  altered  or  reversed  by  the 
High  Court  in  its  revisional  jurisdiction — s.  439.  Similar  orders  have  been 
quashed  in  the  case  of  Queen  v.  Baijoo  Lai?  following  the  earlier  case  of  In 
the  matter  of  the  Petition  of  Kali  Prosunno  Bagchee.^  On  the  merits,  the  case 
has  been  so  irregularly  and  improperly  tried  by  the  Deputy  Magistrate  that 
no  weight  ought  to  be  attached  to  his  conclusions.  There  is  nothing  to  show 
that  a  theft  had  not  really  occurred,  and  that  the  charge  of  Khepu  Nath  Sikdar 
was  false. 

Mr.  M,  Ghose,  who  appeared  on  behalf  of  Panchcowrie  Mukerji  in  Rule 
No.  243,  was  stopped  by  the  Court  on  the  ground  that  there  was  no  evidence 
against  his  client. 

The  Advocate- Generaly  who  appeared  on  behalf  of  Mohendra  Mukerji  in 
in  Rule  No.  243,  contended  that,  his  client  never  having  been  examined  in  the 
case  by  either  side,  the  Deputy  Magistrate  had  no  right  to  direct  his  prosecu- 
tion ;  and  that  the  evidence  against  him  was  wholly  inadmissible  and  incre- 
dible on  the  face  of  it. 

The  following  judgment  of  the  High  Court  (Trbvblyan  and  Bbvbrlrt, 
JJ.)  was  delivered  by 
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Trkvelyan,  J. — ^This  is  an  application  to  set  aside  an  order  of  the  Deputy 
'  Magistrate  of  Nattore,  dated  7th  May  1889,  by  which  he  directs  that  the  records 
of  a  case,  brought  by  Khepu  Nath  Sikdar  against  Grish  Chunder  Mukerji,  be 
submitted  to  the  District  Magistrate  for  the  prosecution  of  Khepu  Sikdar  under 
s.  211  of  the  Indian  Penal  Code,  and  of  Mohendra  Mukerji  and  Panchcowrie 
Mukerji  for  abetting  this  offence.     He  then  goes  on  to  say :  "  All  these  per- 
Khepu  Nath  sons  may  be  tried  under  any  other  section  of  the  Penal  Code  that  may  be  found 
Sikdar       applicable.     A  list  of  witnesses  for  the  prosecution  will  be  attached  to  the  re- 
«.  cord."     That  order  being  made,  and  the  record  being  sent,  whether  to  the  Ma- 

gistrate or  where  does  not  appear,  an  order  was  made  by  Mr.  E.  F.  Ainslie,  who 
describes  himself  as  **  Deputy  Magistrate  in  charge,"  directing  issue  of  war- 
rants against  these  three  persons  for  their  arrest,  and  fixing  a  day  for  the  hearing; 
and  directing,  furthermore,  that  the  case  should  remain  on  his  file. 


Grish 

Chunder 
Mukerji, 
16  Cal.  730. 


This  case  has  been  argued  at  some  length.  The  first  question  is  as  to 
what  this  order  of  the  7th  May  means ;  the  second  is  whether  we  have  jurisdic- 
tion under  the  revision  powers  conferred  upon  us  to  set  aside  this  order ;  and 
the  third  question  is  whether,  under  the  circumstances  of  this  case,  we  ought 
to  exercise  such  powers  in  favour  of  the  persons  who  have  applied  to  us. 

One  view  of  this  order  of  the  7th  May  is  that  it  amounts  to  a  sanction  to 
prosecute.  Another  view  of  this  order  is  that  it  is  an  order  made  by  the  De- 
puty Magistrate  under  the  provisions  of  s.  476  of  the  Criminal  Procedure  Code, 
sending  the  case  for  inquiry  or  trial  to  the  Magistrate  of  the  District.  There 
is  a  third  view  of  this  order :  it  is  one  that  is  sought  to  be  supported  by  an  order 
of  the  Magistrate  of  the  District,  dated  23rd  April,  on  an  application  made  to 
transfer  the  case  from  Nattore.  In  that  order,  after  some  observations  having 
no  reference  to  the  matter  of  the  application  made  before  him,  the  Magistrate 
said  this:  "At  the  same  time  I  feel  sure  the  Sub-Divisional  Magistrate  will 
recognize  the  extreme  gravity  of  the  case,  and  do  his  best  to  sift  the  matter  to 
the  bottom,  and  get  to  the  truth.  If  the  case  is  false,  it  is  one  which  should 
certainly  be  followed  by  the  prosecution  of  Khepu  for  a  false  charge,  and  of 
the  Mohunt  also  for  abetment  of  the  same,  were  there  any  chance  of  proving  any 
such  abetment.  On  the  other  hand,  if  the  theft  be  true,  and  the  allegation  about 
the  Mohunt  be  false,  then  Grish  deserves  to  be  punished  for  wanton  defama- 
tion." It  has  been  urged  that  the  order  made  by  the  Deputy  Magistrate  has 
been  suggested  by  the  order  of  the  Magistrate,  and  is  intended  to  be  in  com- 
pliance with  it.  With  regard  to  the  first  view,  we  think  it  clear  that  this  order 
does  not  mean  to  give  Grish  Chunder  sanction  to  prosecute.  It  does  not  pur- 
port to  do  so ;  and  unless  it  did,  it  is  difficult  to  see  how  it  amounts  to  a  sanc- 
tion to  prosecute.  It  only  really  submits  the  case  to  the  District  Magistrate 
to  be  dealt  with  under  s.  211  it  he  thinks  proper  to  do  so,  and  the  remark — 
**  All  these  persons  may  be  tried  under  any  other  section  of  the  Penal  Code 
that  may  be  found  applicable  " — really  means  that,  if  a  prosecution  is  insti- 
tuted under  s.  211,  and  it  turns  out  that  there  are  other  sections  under  which 
these  persons  can  be  tried,  they  may  be  so  tried.  That  does  not  assist  us 
in  construing  the  order.  It  does  not  show  that  sanction  was  given  to  Grish 
Chunder  to  prosecute.  Whether  this  order  may  be  construed  in  either  of  the 
two  other  ways  that  I  have  pointed  out  is,  we  think,  immaterial.  In  either  case, 
we  think  it  is  an  order  that  we  can  deal  with,  and  we  think  that  we  can  also 
deal  with  the  order  that  has  resulted  from  it,  viz.,  the  issue  of  warrants.  The 
practical  effect  of  either  of  these  two  constructions  is  the  same.  If  we  have  power 
to  interfere  with  an  order  under  s.  476,  we  have  equally  power  to  interfere  with 
a  matter  of  this  kind  in  which  the  Deputy  Magistrate,  having  tried  the  case, 
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makes  an  order  sending  the  record  with  an  invitation  to  the  District  Magistrate        1889. 
to  prosecute.     If  this  amounts  to  simply  sending  the  case  to  the  District  Magis- 
trate to  deal  with  it  under  s.  2 1 1  of  the  Penal  Code,  then  it  is  not  a  sanction 
to  prosecute.     If  it  is  an  order  under  s.  476  of  the  Criminal  Procedure  Code, 
then  the  considerations  arise  to  which  we  will  presently  refer,  viz.,  whether  there 
was  any  necessity  for  a  preliminary  inquiry,  and  whether  the  absence  of  such 
preliminary  inquiry  has  vitiated  the  inquiry  purporting  to  be  made  under  that  Khepu  Nath 
section.     We  have  ample  jurisdiction  to  interfere  on  a  question  of  this  kind,      Sikdar 
In  the  first  place,  we  have  the  terms  of  the  Criminal  Procedure  Code,  which  v. 

clearly  show  that  we  have  such  jurisdiction.    Under  s.  439,  the  High  Court,  in       Grish 
exercising  its  powers  of  revision,  has  the  powers  conferred  on  a  Court  of  Ap-     Chunder 
peal  by  s.  423  to  alter  or  reverse  an  order  of  the  lower  Court.     So  that  we  have     Mukerji, 
the  same  power  to  alter  or  reverse  an  order  of  this  description  as  an  Appellate    ,5  Cal.  730. 
Court  would  have  in  a  case  of  appeal.     This  construction,  we  think,  is  confirm- 
ed by  the  cases  cited,  in  which  different  Benches  of  this  Court  have  interfered 
with  orders  made  under  this  section,  or  under  the  corresponding  section  in  the 
earlier  Act.     The  cases  to  which  we  have  been  referred  are  first  the  case  of 
Queen  v.  Baijoo  Lall}  decided  by  Macpherson  and  Morris,  JJ.,  and  there  is  an 
earlier  case,  namely.  In  the  matter  of  the  Petition  of  Kali  Prosunno  Bagchee,^ 

There  being  jurisdiction,  and  the  order  being  in  the  way  described,  the 
question  arises  whether  this  is  a  case  in  which  we  ought  to  interfere.  We  think 
that  the  Magistrate  ought  not  to  have  made  this  order,  and  that  there  is  no  ground 
for  his  order.  There  is  no  doubt  that  before  proceedings  under  s.  476  can  be 
instituted,  either  there  must  be  a  preliminary  inquiry  held  by  the  Magistrate, 
and  in  such  inquiry  there  must  be  direct  evidence  fixing  the  offence  upon  the 
persons  whom  it  is  sought  to  charge,  or  in  the  earlier  proceedings  out  of  which 
this  enquiry  arises,  there  must  be  direct  evidence  charging  these  persons  with 
an  offence.  It  is  not  sufficient  that  the  evidence  in  the  earlier  case  may  induce 
some  sort  of  suspicion  that  these  persons  had  been  guilty  of  an  offence.  The 
law  as  laid  down  in  the  cases  clearly  shows  that,  before  a  Magistrate  can  pro- 
ceed at  all  under  that  section,  he  must,  either  in  the  case  before  him,  or  in  the 
inquiry  which  he  must  make,  have  distinct  evidence  on  the  commission  of  an 
offence.  If  the  order  is  to  be  construed  in  accordance  with  the  third  view  we 
have  mentioned,  we  equally  think  that  it  could  only  be  made  upon  the  footing 
that  there  was  before  the  Magistrate  direct  and  substantial  evidence  of  the  com- 
mission of  an  offence. 

The  learned  Judges  then  proceeded  to  consider  the  evidence  in  all  the 
rales,  and  concluded  as  follows  : — 

It  is  clear  to  us  that^  on  the  evidence  in  this  case,  the  Magistrate  was  not 
justified  in  taking  steps  beyond  the  acquittal  of  Grish  Chunder. 

That  being  so,  we  must  set  aside  the  order  made  by  him  of  the  7th  May 
1889,  beginning  with  the  words — "The  records  of  the  case  will  be  submit- 
ted ♦♦  *  *  *"— down  to  the  end. 

And  further  we  direct  that  the  order  made  by  Mr.  Ainslie  and  the  war- 
rants issued  by  him  be  quashed. 

H.  T.  H.  Rules  made  absolute. 


1 1.  L.  R.,  I  Cal.  450. 
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FULL  BENCH. 

»889.         Be/ore  Sir  W,  Comer  Petheram,  Kt.,  Chief  Justice,  Mr.  Justice  Tojtenham, 
"f^y  '5'  Mr.  Justice  Trevelyan,  Mr.  Justice  Ghose,  and  Mr.  Justice  Beverly. 

i6  Cal.  TfA.  QUEEN-EMPRESS  v.  SARAT  CHANDRA  RAKHIT.i 

Sessions  Judge^  *^urisdi^ion  of — Sancton  to  prosecute  by  Distri3  fudge — Trial 
by  same  Judge  as  Sessions  Judge — Criminal  Procedure  Code  (ActX.  of  1882)^ 
ss.  ig$,  48^ — Penal  Code,  s.  igS. 

A  Sessions  Judge  is  not  debarred  by  s.  4B7  of  the  Criminal  Procedure  Code  from  trjr- 
ing  a  person  for  an  offence  punishable  under  s.  196  of  the  Penal  Code,  when  he  has,  as 
Distri6t  Judge,  given  san6tion  for  the  prosecution  under  the  proWsions  of  s.  195  of  the 
Code  of  Criminal  Procedure. 

Afadhub  Chunder  MoMumdar  v.  Novodeep  Chunder  Pundifi  overruled ;  Ewtpress  v. 
D'Silvi^  referred  to. 

This  was  a  reference  to  a  Full  Bench  by  Mr.  Justice  Trevelyan  and  Mr. 
Justice  Beverley  ;  the  referring  order  was  as  follows  : — 

*'  The  appellant  before  us  has  been  convided  under  s.  196  of  the  Penal 
Code  of  using  as  genuine  evidence  which  he  knew  to  be  false.  He  has  also 
been  convidted  under  s.  471,  read  with  s.  467,  of  the  Penal  Code  ;  but,  in  our 
opinion,  the  alleged  offence  falls  under  s.  196,  and  the  conviftion  under  s.  471 
should  be  set  aside.  The  conviction  under  the  latter  section  has  made  no  differ- 
ence in  the  punishment. 

"  The  sandion  to  prosecute  was  given  by  Mr.  F.  H.  Harding  ading  as 
Distrid  Judge  of  Chittagong. 

''  The  appellant  has  been  tried  and  convided  of  this  offence  by  Mr.  Har- 
ding ading  as  Sessions  Judge  of  Chittagong. 

"  One  of  the  grounds  of  appeal  is  as  follows  :  *  While  the  Judge  accord- 
ed a  sandion  to  bring  a  case  against  me  m  the  Criminal  Court,  it  has  bcea 
illegal  on  his  part  to  convid  and  punish  me  against  himself.' 

"  This  question  has  been  argued  before  us  by  the  Deputy  Legal  Remem- 
brancer, who  cited  the  case  In  the  matter  of  Mddhuh  Chunder  Mozumdar  v. 
Novodeep  Chunder  Pundit?  and  we  have  had  to  consider  the  terms  of  ss.  477 
and  487  of  the  Criminal  Procedure  Code.  We  have  grave  doubts  as  to  the 
corredness  of  the  above-mentioned  decision,  and,  as  the  matter  is  one  of  im- 
portance, we  refer  to  a  Full  Bench  the  following  question  : — 

"  *  Can  a  Sessions  Judge  try  a  person  for  an  offence  punishable  under  s. 
196  of  the  Indian  Penal  Code,  when  he  has,  as  Distrid  Judge,  given  sandion 
for  the  prosecution  under  the  provisions  of  s.  195  of  the  Code  of  Crimt&al  Pro- 
cedure ?  * 

*'  If  this  question  is  decided  in  the  affirmative,  the  appeal  shonld,  in  oar 
opinion,  be  dismissed.  If  it  be  decided  in  the  negative,  the  appellant  will  have 
to  be  re-tried  by  another  Sessions  Judge." 

The  Deputy  Legal  Remembrancer  (Mr.  Kilby)  for  the  Crown. — ^There  be- 
ing only  one  Court  in  each  distrid,  which  can  try  Sessions  cases,  or  hear  moA 
appeals,  great  inconvenience  must  be  occasioned  when  such  cases  are  transfer- 
red. In  the  present  instance  the  nearest  Sessions  Court  is  at  Tipperah ;  the  most 

1  Full  Bench  on  Criminal  Appeal,  No.  327  of  1889,  against  the  decision  of  F,  H.  Bid- 
ding, Esq.,  Officiating  Sessions  Judge  of  Chittagong,  dated  the  ixth  March  1889. 
-'  I.  L.  R.,  16  Cal.  121. 
'  I.  L.  R.,  6  Bom.  479. 
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convenient  perhaps  at  Alipore.  In  the  one  case  witnesses  would  have  to  march 
200  miles  during  the  rains  to  Tipperah  and  back,  or  else  recross  the  Bay  of 
Bengal.  A  Bench  of  this  Court  has  decided  that,  if  the  Judge  had  jurisdiftion 
to  try,  the  conviAion  and  sentence  are  right ;  upon  a  re-trial  then  either  the 
same  sentence  will  be  repeated,  or  there  will  be  a  miscarriage  of  justice.  The 
law  could  not  have  intended  to  prescribe  a  course  entailing  such  consequences 
unless  there  exists  an  imperative  reason  for  so  doing.  That  reason  can  only 
be  the  fear  that  the  Judge  may  have  prejudged  the  case,  and  condemned  the 
prisoner  before  trial ;  but  the  Distrid  Judge  .in  this  case  merely  amended  a 
sanAion  previously  granted  by  an  inferior  Civil  Court. 

If  an  appeal  admitted  after  hearing  the  judgment  and  argument,  if  a  rule 
to  show  cause  why  an  order  could  not  be  set  aside,  are  not  prejudged,  how  can 
it  be  said  that  a  Judge  granting  a  sanction  to  prosecute  (where  he  mei'ely  has 
to  consider  whether  he  ought  to  remove  an  artificial  obstruction  put  in  the  way 
of  a  man's  ordinary  right  to  complain  of  an  offence)  has  condemned  the  accused 
before  the  hearing. 

It  would  be  more  plausible  to  say  that  the  Sessions  Judge  had  prejudged 
the  case,  when,  after  reading  the  proceedings  of  the  commitment,  he  alters  or 
adds  to  the  charge.  The  prisoner  has  been  acquitted  of  all  the  charges  framed 
by  the  Magistrate,  but  sentenced  upon  the  one  which  the  Judge  has  framed  in 
this  case.  And  as  to  this  there  is  no  objection,  for  the  law  prescribes  it.  S.  477 
clearly  shows  that,  where  the  offence  is  committed  in  the  presence  of  the  Judge, 
and  where  he  has  himself  committed  the  offender  for  trial,  the  Legislature  does 
not  consider  that  a  sufficient  reason  to  justify  the  removal  of  the  case  from  his 
jurisdiction. 

So  under  s.  487  the  Sessions  Judge  may  try  offences  which  have  been  com- 
mitted in  his  presence  as  District  Judge,  and  where  the  preliminary  enquiry 
and  commitment  have  been  made  by  himself.  Clearly  it  was  not  contemplated 
that  he  should  be  debarred  from  trying  a  case  like  the  present. 

I  submit  that  s.  487  does  not  debar  him.  The  words  "  no  Judge  of  a  Cri- 
minal Court''  in  s.  487  apply  to  an  Assistant  Sessions  Judge  (s.  31),  but  not  to 
a  Sessions  Judge.  The  Sessions  Judge  (ss.  477,  478)  may  try  any  case  com- 
mitted to  his  Court,  whether  by  himself  or  by  any  Civil  or  Revenue  Court  that 
thinks  he  ought  to  try  it ;  d  fortiori  he  may  try  any  case  committed  to  his  Court 
in  the  ordinary  way  by  a  Magistrate.  If  it  be  argued  that  s.  477  is  restricted 
to  cases  in  which  the  Sessions  Judge  himself  makes  the  commitment,  such  a 
narrow  construction  is  inconsistent  with  s.  478.  I  also  submit  that  the  words 
''  judicial  proceedings"  in  s.  487  do  not  include  a  sanction  under  s.  195  granted 
or  revpked  by  a  Superior  Court.  In  dealing  with  such  sanction,  such  Court 
has  no  authority  to  lake  evidence ;  and  it  cannot  therefore  be  a  judicial  pro- 
ceeding [see  s.  4  {d)].  Whenever  in  any  proceeding  evidence  may  be  legally 
taken  the  Code  provides  for  it,  as  in  appeals  (Ch.  XXXI.,  s.  428) ;  but  no  such 
provision  is  to  be  found  in  Ch.  XV.,  or  as  applicable  to  the  Superior  Courts 
mentioned  in  s.  195.  The  case  of  Krtshnanund  Das  v .  Hari Berd\  decides  that 
notice  need  not  be  given  to  the  accused  when  sanction  is  granted  for  his  pro- 
secution. How  then  could  evidence  be  taken  in  such  a  case  ?  Again,  an  offence 
which  is  brought  under  the  notice  of  the  District  Judge  in  a  proceeding,  as  in 
this  case,  is  not  brought  under  the  notice  of  the  Sessions  Judge  "  as  such  Judge." 
The  Court  of  Session  which  tries  the  offence,  whether  with  assessors  or  jury, 
is  a  different  Court  from  that  of  the  Civil  Judge — Empress  v.  jySilva.^ 
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I  contend  that  s.  487  only  applies  to  cases  which  can  be  tried  by  more  than 
■  one  Judge  or  Magistrate  in  the  district :  and  that  it  does  not  apply  to  Sessions 
Judges  or  to  appeals  involving  for  trial  a  transfer  to  another  district.  The  words 
in  s.  487  "  shall  try  "  do  not  apply  to  appeals ;  trials  and  appeals  are  quite  dis- 
tinct under  the  Code.  The  word  **  try  "  is  confined  to  trials ;  appeals  are  heard 
under  s.  407,  rejected  under  s.  409,  and  dealt  with  under  s.  428. — See  Weir, 
1081. 

No  one  appeared  for  the  prisoner. 

The  order  of  the  Court  (Petheram,  C.J.,  Tottenham,  Trevelyan,  Ghose, 
and  Beverley,  J  J.)  was  as  follows : — 

The  facts  of  this  case  are  sufficiently  set  out  in  the  order  of  reference. 
The  question  referred  to  us  for  our  decision  is  the  following : — 

"  Can  a  Sessions  Judge  try  a  person  for  an  oflFence  punishable  under  s.  196 
of  the  Penal  Code,  when  he  has,  as  a  District  Judge,  given  sanction  for  the 
prosecution  under  the  provisions  of  s.  195  of  the  Code  of  Criminal  Procedure.'" 
The  reference  has  been  rendered  necessary  in  consequence  of  the  decision  in 
Madhuh  Chunder  Mozumdar  v.  Novodeep  Chunder  Pundit} 

S.  487  of  the  Code  of  Criminal  Procedure  now  in  force  runs  as  follows  :— 

*'  Except  as  provided  in  ss.  477,  480,  and  485,  no  Judge  of  a  Criminal  Court 
or  Magistrate^  other  than  a  Judge  of  a  High  Court,  the  Recorder  of  Rangoon,  and 
the  Presidency  Magistrates,  shall  try  any  person  for  any  offence  referred  to  in  s. 
195,  when  such  offence  is  committed  before  himself  or  in  contempt  of  his  authority, 
or  is  brought  under  his  notice  as  such  Judge  or  Magistrate  in  the  course  of  a  judicial 
proceeding." 

We  are  of  opinion  that  in  this  section  effect  must  be  given  to  the  words 
"  as  such  Judge  or  Magistrate^*  and  the  meaning  of  the  section,  we  think,  must 
be  taken  to  be  that,  when  an  offence  referred  to  in  s.  195  has  been  commiaed 
before  a  Judge  of  a  Criminal  Court  or  Magistrate,  or  in  contempt  of  his  author- 
ity, or  brought  under  his  notice  in  the  course  of  a  judicial  proceeding,  he  cannot 
himself  try  such  offence.  That  this  is  so,  we  think,  is  clear  from  the  exception 
made  in  regard  to  the  provisions  of  s.  477,  under  which  a  Court  of  Ses^n  is 
em()owered  to  charge  and  commit,  or  admit  to  bail  and  try,  any  person  who  has 
committed  before  it  any  offence  of  the  kind  referred  to  in  s.  195.  It  appears 
to  us  that  it  would  be  inconsistent  to  hold  that  a  Sessions  Judge  may  try  an 
offence  committed  before  him  as  Sessions  Judge,  and  that  he  may  not  try  such 
an  offence  if  committed  before  him  as  District  Judge. 

This  view  appears  to  have  been  taken  by  the  Bombay  High  Court  in  the 
case  of  Empress  v.  D'Silva}  That  was  a  decision  under  s.  473  of  the  Code 
of  1872,  which  section  ran  as  follows :  "  Except  as  provided  in  ss.  435,  436, 
and  472,  no  Court  shall  try  any  person  for  an  offence  committed  in  contempt 
of  its  own  authority."  Under  that  section  it  was  held  that  a  Sessions  Judge 
was  not  debarred  from  trying  a  case  of  forgery  in  which  he  had  sanctioned  the 
prosecution  as  a  District  Judge.  The  ratio  decidendi  in  that  case  was  much 
the  same  as  that  which  has  been  indicated  above.  The  learned  Judges  who 
decided  that  case  said  : — 

"  The  Legislature  seems  to  have  been  impressed  by  the  sense  of  this  inconveni- 
ence, and,  consequently,  in  enacting  s.472  of  the  Code,  it  gave  jurisdiction  to  the 
Court  of  Session  to  try  all  cases  of  contempt  committed  before  it  in  which  the  offence 
is  triable  exclusively  by  the  Court  of  Session.     It  would  be  difficult  to  suppose  that 


I.  L.  R.,  i6Cal.  121. 


I.  L.  R.,  6  Bom.  479. 


Digitized  by 


Google 


CALCUTTA  SERIES.     VOL.  XVL 


979 


the  Legislature  had  any  other  intention  in  regard  to  offences  of  the  same  kind  com- 
mitted before  the  Judge  of  the  Court  of  Session  in  his  civil  capacity,  and  certainly 
s.  473  is  not  so  worded  as  to  oblige  us  to  hold  that  there  was  any  other  intention.  ' 

It  will  be  seen  that  s.  487  of  the  present  Code,  which  corresponds  to  s. 
473  of  the  Code  of  1872,  is  couched  in  more  definite  language.  The  prohibi- 
tion is  restricted  to  a  "  Judge  of  a  Criminal  Court,"  and,  that  being  so,  we  think 
we  must  place  a  strict  construction  on  the  words  *'  as  such  Judge,"  and  hold 
that  they  do  not  include  a  Judge  of  a  Civil  Court  or  District  Judge. 

For  these  reasons  we  are  of  opinion  that  the  Sessions  Judge  was  not  de- 
barred by  this  section  from  trying  the  case  which  was  the  subject  of  this  re- 
ference. 

T.  A.  P. 
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Appeal  dismissed. 


CRIMINAL  MOTION. 


Be/ore  Mr.  Justice  Trevelyan  and  Mr,  Justice  Banerjee. 

In  the  matter  of  the  Petition  of  ASLU  and  others.  ASLU  v.  THE 
QUEEN-EMPRESS.i 


July  23. 


Security  for  keeping  the  peace — Magistrate  of  the  District — Appellate  Court-^Cri^    16  Gal.  779. 
minal  Procedure  Code  (Act  X.  of  1882) ^  ss.  106^  423, 

The  Magistrate  of  a  District  when  acting  as  an  Appellate  Court  is  not  competent  to 
make  an  order  under  s.  106  of  the  Criminal  Procedure  Code  (Act  X.  of  1882),  requiring 
the  appellant  to  furnish  security  for  keeping  the  peace. 

In  this  case  the  petitioners  and  one  Abdul  Wahed  Khan  were  charged  be- 
fore the  Assistant  Magistrate  of  Midnapore  with  rioting  under  s.  1 47  of  the  Penal 
Code.  They  were  all  convicted  and  sentenced  to  fines  of  various  amounts,  or, 
in  default,  to  various  terms  of  rigorous  imprisonment. 

Against  the  convictions  and  sentences  an  appeal  was  preferred  to  the  Dis- 
trict Magistrate,  who  set  aside  the  conviction  of  Abdul  Wahed  Khan,  but  dis- 
missed the  appeal  of  the  petitioners.  The  District  Magistrate  further  consi- 
dered that,  as  there  was  a  probability  of  further  breaches  of  the  peace,  the  peti- 
tioners should  be  bound  over  to  keep  the  peace,  and  he  accordingly  directed 
that  they  should  each  give  one  surety  in  the  sum  of  Rs.  100  to  keep  the  peace 
for  one  year. 

The  petitioners  then  applied  to  the  High  Court  to  exercise  its  revisional 
powers  and  set  aside  the  convictions,  sentences,  and  order  upon  various  grounds, 
and  amongst  them,  that  the  order  of  the  District  Magistrate  directing  them  to 
give  a  surety  to  keep  the  peace  was  illegal. 

A  rule  was  issued  which  now  came  on  to  be  heard. 

Mr.  Dcus  and  Baboo  Joygopal  Ghose  for  the  petitioners  in  support  of  the 
rule. 

No  one  appeared  for  the  Crown. 

The  judgment  of  the  High  Court  (Trevelyan  and  Banerjee,  JJ.)  was  as 
follows : — 

>  Criminal  Motion,  No.  291  of  1889,  against  the  order  passed  by  C.  Vowellf  Esq., 
District  Magistrate  of  Midnapore,  dated  the  25th  of  April  1889,  afiBrming  the  order  passed 
by  Stevenson  Moore,  Esq.,  Assistant  Magistrate  of  Midnapore,  dated  the  18th  of  March 
1889. 
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This  rule  must  be  made  absolute.  The  question  raised  in  this  case  is 
whether  an  Appellate  Court  aflSrming  a  conviction  and  sentence  has  power, 
under  s.  106  of  the  Criminal  Procedure  Code,  to  order  the  appellant  to  execute 
a  bond  for  keeping  the  peace.  In  the  Court  below  the  learned  Magistrate  seems 
to  have  thought  that  he  had  power  to  pass  such  an  order  under  that  section, 
upon  the  authority  of  a  Full  Bench  ruling  in  the  case  of  Empress  v.  Kanta  Pr<h 
sad.^  But  that  was  a  case  under  the  Criminal  Procedure  Code  (Act  X.  of  1872), 
8. 489,  and  that  section  provided  that,  if  "  the  Court  or  Magistrate  by  which,  or 
by  whom,  a  person  is  convicted,  or  the  Court  or  Magistrate  by  which,  or  by 
whom,  the  final  sentence  or  order  in  the  case  is  passed,  is  of  opinion  that  it  is 
just  and  necessary  to  require  such  person  to  give  a  personal  recognizance  for 
keeping  the  peace,  such  Court  or  Magistrate  may  direct  the  taking  of  a  bond 
to  keep  the  peace."  Now,  the  words  "  or  the  Court  or  Magistrate  by  which, 
or  by  whom,  the  final  sentence  or  order  in  the  case  is  passed  "  have  been  left 
out  in  s.  106  of  the  present  Criminal  Procedure  Code ;  and  it  is  further  pro- 
vided by  the  last-mentioned  section  that  such  Court  may,  at  the  time  of  passing 
the  sentence,  order  the  person  convicted  to  execute  a  bond.  S.  423  of  the 
present  Criminal  Procedure  Code  expressly  lays  down  what  the  powers  of  an 
Appellate  Court  are,  and  the  power  to  take  security  for  keeping  the  peace  is 
pot  naentioned  there  :  and  there  is  no  other  provision  of  the  law  which  enacts 
that  the  Appellate  Court  shall  have  the  same  powers  as  the  Court  of  original 
jurisdiction  has  ;  and,  that  being  so,  we  do  not  think  that,  under  the  provisions 
of  the  Criminal  Procedure  Code  (Aft  X.  of  1882),  the  Appellate  Court  has  the 
p)Ower  to  order  a  security-bond  to  be  taken  ;  and  we  accordingly  direct  that  the 
order  of  th^  District  Magistrate,  so  far  as  it  directs  that  each  of  the  appellants, 
except  Abdul,  do  give  one  surety  of  one  hundred  rupees  to  keep  the  peace  for 
one  year,  be  set  aside. 

H.  T.  H.  RuU  made  ahsoluie. 


CRIMINAL  MOTION. 


16  Cal.  781. 


Be/ore  Mr.  Justice  Trevelyan  and  Mr,  Justice  Beverley, 

NUR  MAHOMED  (Petitioner)  v.  BISMULLA  JAN  (Opposite  Pakty).^ 

Criminal  Procedure  Code  (Aa  X.  of  1882),  s.  488— Evidence  Aa  (Aa  L  of  18^2), 
s,  120 — Bastardy  proceedings — Order  of  affiliation — Evidence. 

Bastardy  proceedings  under  the  provisions  of  s.  488  of  the  Criminal  Procedure  Code 
are  in  the  nature  of  civil  proceedings  within  the  meaning  of  s.  120  of  the  Evidence  Aft, 
and  the  person  sought  to  be  charged  is  a  competent  witness  on  his  own  behalf. 

Upon  a  summons,  charging  that  the  defendant,  having  sufficient  means,  had  refused 
to  maintain  his  child  by  his  nika  wife  whom  he  had  subsequently  divorced,  the  Magistrate 
found  that  the  marriage  had  not  been  proved,  but  that,  upon  the  other  evidence  adduced, 
•including  the  similarity  of  thQ  features  and  the  name  of  the  child  with  those  of  the  defend- 
ant, who  did  not  appear  before  him  during  the  proceedings,  but  with  whom  he  stated  thai 
he  was  well  acquainted,  the  child  was  the  illegitimate  child  of  the  defendant.  He  accUfd- 
ingly  made  an  order  for  maintenance  under  the  section. 

.  .  Held'th^ty  under  the  circumstances,  he  was  wrong  in  taking  into  account  the  simi- 
larity  of  the  names  and  the  features  of  the  child  and  the  defendant ;  but,  as  there  was  ample 
evidence  of  the  paternity,  he  was  justified  in  making  the  order  he  did,  as  it  was  immateml 
for  the  purpose  of  determining  the  liability  of  the  defendant  to  maintain  the  child,  wbetber 
the  mother  had  been  married  to  the  defendant  or  not. 


»  I.  L.  R.,  4  All.  212. 

'  Criminal  Motion,  No.  270  of  1889,  against  the  order  passed  by  Syed  Ahdul  Jutier, 
Presidency  Magistrate  of  Calcutta,  Northern  Division,  dated  the  3rd  of  June  18^ 
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This  rule  was  obtained  for  the  purpose  of  getting  an  ordef  s6l  aside  which 
had  been  passed  under  s.  488  of  the  Criminal  Procedure  Code,  directing  the  ' 
petitioner  to  pay  the  sum  of  Rs.  1 5  a  month  for  the  maintenance  of  a  child, 
nam^d  Nur  Ahmed,  aged  about  3^  jears. 

The  charge,  as  laid  in  the  summons,  was  as  follows  :  *'  That  you,  having 
suflScient  means,  refused  to  maintain  your  child  Nur  Ahmed,  about  3^  years 
old ;  the  said  child  is  by  your  nika  wife,  BismuUa  Jan,  whom  you  have  subse- 
qaently  divorced/'  The  summons  was  issued  at  the  instance  of  BismuUa  Jan, 
the  toother  of  the  child,  and  both  parties  were  represented  by  Counsel  before 
the  Magistrate,  Nur  Mahomed  being  exempted  from  appearing  personally  by 
an  order  made  by  the  Magistrate,  and  not  being  present  in  Court  on  any  of  the 
various  occasions  on  which  the  case  was  heard. 

The  judgment  of  the  Magistrate  was  as  follot^ : — 

This  is  an  application  under  s.  488,  Criminal  Procedure  Code,  for  an  order 
against  the  defendant  Haji  Nur  Mahomed  for  the  maintenance  of  a  child  a|^ed  about 
3  years  and  9  months,  and  n^med  Nur  Ahmed.  The  complainant's  version  of  the 
case  is  that  6ve  year^  ago  the  defendant  married  her  in  the  nika  form ;  that  the 
child  was  born  in  wedlock ;  and  that  seven  or  eight  months  after  the  birth  of  the 
child  he  discontinued  his  visits  to  het.  The  marriage  is  denied  by  the  defendant, 
and  the  evidence  adduced  in  support  of  it  by  the  prosecution  is  wholly  unworthy  of 
credit.  The  only  individuals  who  are  said  to  have  been  present  at  the  ceremony 
dre  the  complainant'^  brother,  her  sister,  and  a  man  who  gives  lessons  in  the  family. 
Although  it  is  not  necessary  for  the  validity  of  a  marriage  under  the  Mahomcdan 
law  that  there  should  be  a  good  number  of  persons  present,  yet,  according  to  cus- 
tom, not  only  a  man  is  nominated  to  perform  the  functions  of  a  Kazi,  but  friends 
on  both  sides  are  invited  to  witness  a  marriage.  In  this  case  not  a  single  friend,  not 
even  Ahmed  Sahib,  who,  according  to  complainant's  own  evidence,  used  to  be  with 
the  defendant  on  other  occasions,  was  present  at  his  marriage  with  the  complainant. 
There  was  none  to  a6l  the  part  of  a  Kazi.  The  dower  is  said  to  have  been  Rs.  10 
only.  This  sum  is,  no  doubt,  more  than  the  minimum  fijced  by  law,  but  it  is  not 
possible  that  the  complainant,  who  was  a  dancing-girl,  should  have  surrendered 
her  liberty  for  a  consideration  which  is  less  than  what  she  expected  as  her  w^^ 
for  a  night's  performance.  When  a  left-handed  marriage  takes  place  between  a 
dancing-girl  and  a  respectable  man  of  position,  the  proposal  for  an  alliance  generally 
emanates  from  the  latter,  and  the  former  is  not,  therefore,  satisfied  with  a  moderate 
dower.  The  witness  Haji  Abdullah  Dugmar  has  married  a  dancing-girl  on  payment 
of  a  dower  of  Rs.  2,500.  and  the  complainant  has  herself  got  a  dower  of  Ks.  1,000 
at  her  subsequent  marriage  with  a  Hindu.  It  is  not  easy,  therefore,  to  believe  that, 
if  the  defendant  had  married  her,  she  would  have  been  satisfied  with  a  trifling  sum 
of  Rs.  10,  or  Would  not  have  made  him  execute  a  deed  of  dower.  It  is  also  mcre- 
dibte  that  a  man  of  the  defendant's  position  in  society  would  have  allowed  his  wife 
to  stay  at  the  house  of  a  professional  songstress,  such  as  her  mother  is,  if  he  had  led 
her  to  the  altar ;  he  would  have  naturally  taken  her  to  his  own  house,  or,  if  that  was 
not  possible,  would  have  removed  her  to  some  place  where  she  would  not  be  subject 
to  the  gaze  of  her  mother's  visitors.  Under  the  above  circumstances,  I  consider  the 
story  of  her  marriage  with  the  defendant  as  a  fiction.  The  story,  I  think,  has  been 
ItTvented  to  create  a  right  of  inheritance  for  the  boy. 

The  next  question  lor  distermi nation  is,  whether  the  child  is  an  ill^^imate  issue 
of  the  defendant  ?  The  mother  of  the  child  asserts  that  the  defendant  is  its  father, 
and  there  is  sufficient  proof  that  he  was  in  the  habit  of  visiting  her  about  the  time 
she  became  pregnant.  No  evidence  is  adduced  by  the  defence  to  rebut  her  state- 
roent  that  she  was  in  his  keeping.  It  is  contended  that  she  had  tried  to  father  the 
child  on  one  Jogendro  Mullick,  who  was  also,  at  one  time,  the  complainant's  para- 
mour. I  do  not  think  the  evidence  which  has  been  g^iven  on  this  point  is  deserving 
of  any  weight.  There  is  no  doubt  that  Jogendro  kept  the  complamant  for  a  certain 
period,  but  I  am  not  satisfied  thUt  he  kept  her  at  the  time  of  her  conception.    The 
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1889.         evidence  of  Jogendro  Nath's  mushahib  or  companion,  Aga  Mahomed  Ali,  is  any- 

— —  thmg  but  trustworthy.     If  Jogen  was  threatened  with  exposure,  and  he  had  to  pay 

NuR  a  large  sum  of  money  to  prevent  her  from  carrying  out  her  threat,  there  would  ccr- 

Mahombd     tainly  be  taken  some  precautionary  measure  by  Jogen,  or  his  friend,  Aga  Mahomed 
^  Ali,  against  the  repetition  of  the  threat.    The  death  of  Jogen,  as  Mr.  Henderson 

*  argued,  has  led  the  defence  to  hint  that  he  was  the  father  of  the  child.    There  b  no 

BiSMULLA  evidence  that  Jogen  was  the  child's  natural  father-  While,  on  the  other  hand,  the 
Jan,  evidence  of  the  mother  that  the  defendant  is  the  father  of  the  child,  is  corroborated 
16  Cal.  781.  by  the  ocular  proof  which  the  child  itself  furnishes.  Although  the  witness  for  the 
defence,  Aga  Mahomed  Ali,  says  that  the  child  resembles  the  defendant  in  thinness 
only,  no  one  who  has  seen  Haji  Nur  Mahomed  and  sees  the  child  can  fail  to  observe 
a  strong  resemblance  between  the  two.  The  child  is,  in  fact,  a  miniature  representa- 
tion of  the  defendant.  There  is  another  matter  which,  in  my  opinion,  confirms  the 
statement  of  the  complainant  that  the  defendant  is  the  father  of  the  child.  It  is  not 
disputed  that  the  child  was  christened  Nur  Ahmed,  and  the  name  shows  that  li^thin 
six  days  of  its  birth,  when  the  ceremony  of  giving  a  name  generally  takes  place,  it 
was  believed  and  known  who  the  child's  progenitor  was.  Not  only  the  word  "  Nur" 
exists  in  both  the  names,  but  there  is  a  correspondence  of  sounds  in  the  temiinal 
words  Mahomed  and  Ahmed.  Taking,  therefore,  all  the  circumstances  of  the  case 
into  a  careful  consideration,  I  am  of  opmion  that  the  child  is  an  illegitimate  o£Fspnag 
of  the  defendant  Haji  Nur  Mahomed.  Mr.  Garth  contended  that,  as  the  complain- 
ant based  the  claim  of  the  child  to  maintenance  on  the  legitimacy  of  its  birth,  the 
Court  can  ^rant  no  allowance  to  it  when  its  legitimacy  was  not  established.  I  do 
not  think  this  contention  is  right.  Under  the  Statute  quoted  above,  both  legitimate 
and  illegitimate  children  are  entitled  to  maintenance,  and,  although  in  this  case  the 
child  is  not  proved  to  be  legitimate,  but  is  proved  to  be  an  illegitimate  issue  of  the 
defendant,  the  law  makes  it  obligatory  upon  the  father  to  maintain  it. 

Suppose  a  child  X  sues  its  father  Z  for  maintenance.  Is  it  to  have  no  main- 
tenance because  the  Court,  which  tried  the  suit,  declared  that  the  marriage  of  X's 
mother  with  Z  was  void,  owing  to  a  certain  legal  defect  in  the  marriage  contract  ? 
The  section  quoted  imposes  on  a  husband  or  a  father  the  duty  of  mamtaining  his 
wife  or  helpless  children,  both  legitimate  or  illegitimate,  and  he  cannot  claim  exemp- 
tion from  it  except  on  the  ground  of  poverty. 

I  direct  that  Haji  Nur  Mahomed  pay  Rs.  15  per  month  for  the  maintenance  of 
his  illegitimate  child  Nur  Ahmed. 

Against  that  order,  the  petitioner  moved  the  High  Court,  and  a  rule  was 
issued  which  now  came  on  to  be  heard. 

Mr.  Phillips  and  Mr.  Roberts  for  the  petitioner. 

Mr.  M,  P,  Gasper  and  Mr.  Henderson  for  the  opposite  party. 

Mr.  Gasper  (showing  cause). — ^The  fact  that  Nur  Mahomed  was  not  called 
as  a  witness  to  deny  the  paternity  of  the  child  raises  an  almost  irresistible  pre- 
sumption against  him,  and  there  can  be  no  doubt  that  in  such  proceedings  the 
person  sought  to  be  charged  is  a  competent  witness.  Although  there  is  no  ex- 
press decision  to  that  effect  in  this  country,  the  case  of  In  the  matter  of  Toka 
Bibee  v.  Abdool  Khan}  decided  by  Wilson,  J.,  shows  that  such  proceedings  aie 
in  their  nature  civil  proceedings,  and  not  criminal. 

[Trevelyan,  J. — ^There  can  be  no  doubt  that  in  England  the  defendant 
is  a  competent  witness. — See  Paley,  5th  Edition,  p.  113.] 

Mr.  Gasper, — I  submit  that  here  also  he  is  a  competent  witness,  and  that 
Nur  Mahomed  might  have  given  evidence  himself  to  deny  the  paternity,  and, 
not  having  done  so,  the  Court  is  entitled  to  presume  that  he  could  not  do  sa 
In  England,  the  Act  requires  corroboration  of  the  evidence  of  the  mother,  but 
the  amount  of  corroboration  required  by  the  Courts  is  very  slight — see  Cole  v. 

1  I.  L.  R.,  5  Cal.  536. 
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Afanning^  and  Lawrence  v.  Ingmire;^  and  the  Courts  will  not  interfere  if  there 
be  any  corroboration  whatever  of  the  mother's  testimony.  Here  then  is  ample 
evidence  against  the  defendant,  and  the  Court  ought  not  to  interfere.  The  Ma- 
g^istrate  would  have  been  perfectly  justified,  had  the  defendant  been  present  be- 
fore him  at  the  hearing,  in  comparing  the  similarity  of  his  features  with  those 
of  the  child,  and  taking  such  similarity  into  account,  and  the  mere  fact  that  the 
defendant  was  exempted  from  personal  attendance  does  not,  I  submit,  preclude 
such  comparison,  when,  as  stated  by  the  Magistrate,  Nur  Mahomed's  features 
were  well  known  to  him. — See  Bamundoss  Mookerjea  v.  Mussamui  Tarinee? 

Mr.  Phillips  (in  support  of  the  rule)  did  not  contend  that  the  defendant 
was  not  a  competent  witness,  and  might  have  been  called,  but  argued  that  the 
evidence  did  not  justify  the  order,  and  that  the  Magistrate  should  not  have  act- 
ed on  the  similarity  of  the  features  and  the  name  of  the  child  with  those  of  the 
defendant,  and  referred  to  Bamundoss  Mookerjea  v.  Mussamut  Tarinet^  as  not 
supporting  the  proposition  contended  for  by  the  other  side.  He  further  con- 
tended that  the  case  the  defendant  was  called  to  meet,  being  the  charge  that 
the  child  was  his  child  by  a  nika  wife,  the  whole  case  stood  or  fell  on  the  ques- 
tion as  to  whether  or  not  the  marriage  was  proved,  and  it  was  not  open  to  the 
Magistrate  to  pass  an  order  on  the  assumption  that  the  child  was  the  illegitimate 
offspring  of  the  defendant. 

Mr.  Roberts  followed  on  the  same  side. 

The  judgment  of  the  High  Court  (Trevelyan  and  Beverley,  JJ.)  was  as 
follows:-— 

In  this  case  the  Officiating  Magistrate  of  the  Northern  Division  made  an 
order  against  Nur  Mahomed,  the  applicant  before  us,  directing  payment  of 
Rs.  15  a  month  for  the  maintenance  of  a  child,  which  the  Magistrate  found  to 
be  his  child  by  one  Bismulla  Jan.  We  were  asked,  in  the  exercise  of  the  revi- 
sional  jurisdiction  of  this  Court,  to  set  aside  that  order.  We  gave  a  rule,  and 
we  were  to  a  very  great  extent,  if  not  entirely,  induced  to  grant  that  rule  by  the  cir- 
cumstance that  theMagistratehad  compared  thechild  produced  in  Court  with  what 
he  recollected  of  the  lineaments  of  Nur  Mahomed,  who  had  not  appeared  in  Court, 
and  thus  acted  upon  the  information,  which  he  had  obtained  otherwise  than  in  his 
magisterial  capacity,  and  also  by  the  circumstance  that  he  relied  on  the  resem- 
blance of  name  between  the  infant  and  the  putative  father.  In  granting  the  rule, 
we  stated  that  the  fact  that  Nur  Mahomed  had  not  been  called  as  a  witness  was  a 
circumstance  weighing  so  strongly  against  the  applicant  that,  although  we  sent 
for  the  record,  we  could  not  hold  out  to  the  applicant  much  hopes  of  success. 
Now  we  have  heard  Counsel  on  both  sides  ;  and  the  main  contention  placed  be- 
fore us  by  Mr.  Phillips  is  that,  the  suggestion  of  marriage  having  failed,  the 
whole  case  failed.  We,  however,  think  that  the  basis  of  an  application  for  the 
maintenance  of  a  child  under  the  provisions  of  s.  488  of  the  Code  of  Criminal 
Procedure  is  the  paternity  of  the  child  irrespective  of  its  legitimacy  or  illegiti- 
macy. The  fact  of  the  marriage  of  the  parents  may  be  not  only  strong  evidence 
to  show  paternity,  but  also  raises  a  presumption  which  has  a  very  strong  bear- 
ing upon  the  question  of  paternity.  The  summons,  which  is  in  the  record  call- 
ed a  charge,  runs  thus :  **  That  you,  having  sufficient  means,  refused  to  main- 
tain your  child  Nur  Ahmed,  about  3^  years  old."  This  would  have  been  quite 
sufficient  for  the  present  purposes,  but  the  summons  then  states  further :  "  The 
said  child  is  by  your  nika  wife  Bismulla  Jan,  whom  you  have  subsequently  divorc- 

>  L.  R.,  2  Q.  B.  Div.  611.  *  20  Law  Times  Rep.,  N.  S.,  391. 

^  7  Moore's  I.  A.  169,  see  page  203. 


1889. 

Nur 
Mahomed 

Bismulla 

Jan, 
16  Cal.  781. 


Digitized  by 


Google 


mpjAN  LA  ^  ^Efp^T$. 


4889. 


j6Cal.  78i- 


ed."    Tlie  statement,  as  to  the  child  beipg  by  his  nika  wife,  is  not  at  all  a  ^ 
•  ce?sary  statement,  and  the  failure  to  prove  marriage  does  not,  in  oar  opinion, 
d^troy  the  case  altogether.     The  case  lor  the  plaintifiF  was  that  originally,  when 
a  child,  she  was  in  the  keeping  of  Nur  Mahomed  ;  this  relationship  between 
them  ceased  to  exist  a  short  time  after,  when  she  went  to  a  man  called  Ashgar; 
and  after  that,  to  Jogendro  Churn  MulUck.     Subsequently  she  left  Jogendro 
MuUick,  and  married  Nur  Mahomed ;  and  this  child  was  the  fruit  of  that  mar- 
riage.    The  Magistrate,  after  hearing  the  evidence,  came  to  the  conclusion  that 
the  marriage  was  not  proved ;  and  we  think  that  the  Magistrate  was  right  In 
coming  to  that  conclusion.     It  appears,  however,  from  the  evidence  that,  since 
the  day  on  which  the  marriage  is  said  to  have  taken  place,  this  woman  lived  with 
Nur  Mahomed  and  Nur  Mahomed  alone,  until  the  child  was  bom.     She  speaks 
to  it,  and  there  are  witnesses  who  corroborate  her  statement.     That  would  show, 
if  uncontradicted,  that  this  man  was  the  father  of  the  child.     In  fact,  they  both 
lived  together,  and  during  this  period  the  child  was  conceived.    Evidence  was 
given  suggesting  that  Jogendro  Mullick  was  the  father  of  the  child  ;  but  the 
evidence  on  this  point  has  been  disbelieved  by  the  Magistrate,  and  we  cannot  say 
that  the  Magistrate  was  wrong.     The  evidence  on  the  record  shows,  in  the  opi- 
nion of  the  Magistrate,  that  Nur  Mahomed  only  could  have  been  the  father  of 
the  child,  and  there  is  evidence  from  which  the  Magistrate  could  arrive  at  such 
finding.     Nur  Mahomed  was  not  called  in  the  Police  Court  to  contradict  the 
case  for  the  prosecution ;  and,  except  his  Counsel  in  Court,  no  one  on  his  be- 
half seems  to  have  denied  the  paternity,  and  be  never  denied  it.     In  England, 
it  has  been  held  more  than  once  that,  under  the  provisions  of  14  and  15  Vic^ 
c.  99,  s.  2,  bastardy  proceedings  are  regarded  as  civil  proceedings,  and  the  par- 
ties to  them  are  capable  of  giving  evidence  ;  and  according  to  the  case  cited  to 
us  of  Mr.  Justice  Wilson's  taken  together  with  the  English  cases,  there  can  be 
no  question  that  bastardy  proceedings  are  civil  proceedings  within  the  meaning 
of  s.  1 20  of  the  Indian  Evidence  Act,  and  that  the  defendant  thereto  may  give 
evidence  on  his  own  behalf.     Mr.  PhilHps  did  not  deny  that  this  was  the  law ; 
we  are  told  that,  after  the  witnesses  for  the  defence  had  been  examined,  and 
Mr.  Henderson  had  been  heard  in  reply,  Mr.  Garth  invited  the  attention  of  the 
Magistrate  to  the  point,  whether  Nur  Mahomed  was  a  competent  witness  or  not 
According  to  law,  he  was  unquestionably  a  compecent  witness,  and,  as  he  has 
not  been  called,  we  must  make  the  usual  presumption  arising  from  the  fact  of 
such  omission.    The  fact  that  Counsel  by  an  error  of  judgment,  or  for  some 
other  reason,  omitted  to  call  him,  does  not,  in  the  smallest  degree,  interfere 
with  this  presumption. 

We  think,  however,  that  the  Magistrate  was  wrong  in  making  use  of  his 
information,  which  he  seems  to  have  obtained  otherwise  than  as  a  Magistrate. 
He  was  also  wrong  in  using  the  circumstance  of  the  similarity  of  names.  That 
]was  not  a  circumstance  which  in  the  least  could  assist  the  Magistrate  in  com- 
ing to  the  conclusion  of  this  kind.  If  it  were  so,  any  woman,  by  naming  her 
child  after  a  particular  individual,  might  be  able  to  make  evidence  in  favour  of 
herself,  apd  thus  give  rise  to  a  failure  of  justice.  The  Magistrate  was  Aerc- 
fpre  wrong  in  mixing  up  all  these  matters.  But,  apart  from  these  circum- 
stances, there  is  ample  evidence  upon  which  the  Magistrate  could  have  made 
the  order,  and  we  have  no  reason  to  doubt  the  correctness  of  such  order.  The 
rule  is  discharged. 


H.  T.  H. 


Rule  discharged. 
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APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Trevelyan  and  Mr.  Justice  Beverley. 

SCHEIN  (Appellant)  v.  THE  QUEEN-EMPRESS  (Respondent).*  "^• 

July  18. 
Appeal  in  Criminal  Case — Criminal  Procedure  Code  (A3  X.  of  1882)^  s.  411"^ 


Bengal  Excise  Aa  (Beng.  A61  VII.  of  J878J,  ss.  60,  'j^-^ Appeal  from  sentence    «^  Ot^  799* 
of  Presidency  Magistrate — *'  Like  offence" — Punishment  on  second  or  subse* 
quent  conviction  of  offence  under  Sengal  Excise  A3. 

No  appeal  lies  from  a  sentence  of  six  months'  rigorous  imprisonment  and  a  fine  of  Rs. 
200,  or  a  further  period  of  three  months'  simple  imprisonment,  passed  by  a  Presidency 
Magistrate. 

The  offence  of  selling  wine  retail  by  a  person  who  has  only  a  wholesale  license  is  an  of- 
fence of  a  like  nature  to  that  of  selling  wine  without  a  license  at  all,  within  the  meaning 
of  the  term  "  like  offence  "  as  used  in  s.  74  of  the  Bengal  Excise  A^. 

Ram  Chunder  Shaw  v.  The  Empress^  followed. 

This  was  an  appeal  against  a  conviction  by  the  Chief  Presidency  Magis- 
trate of  an  ofiFence  under  the  Bengal  Excise  Aft  (Beng.  Aft  VII.  of  1878).  The 
accused,  who  was  a  licensed  wholesale  vendor  of  spirituous  and  fermented  liquor, 
was  charged,  under  s.  60  of  the  Aft,  with  having,  on  the  7th  day  of  June  1889, 
sold  on  two  different  occasions  imported  liquor  by  retail,  and  also,  on  the  8th  of 
May  and  subsequent  dates,  sold  imported  liquor  by  retail  without  an  excise  retail 
license.  It  appeared  in  evidence  that  an  Excise  Officer,  named  Siddons,  sent 
one  Ashruff  with  a  marked  rupee  and  two  marked  four-anna  bits  to  the  accused 
with  instructions  to  purchase  three  pints  of  claret.  Ashruff  went  and  returned 
almost  at  once  with  the  wine,  on  which  the  Excise  Officer  and  others  rushed  into 
the  house  and  forcibly  took  from  the  accused  the  marked  money  which  they 
found  on  his  person.  In  the  accused's  room  was  found  a  book  containing 
entries  of  sales  of  wine,  all  or  most  of  which  the  prosecution  contended  were 
of  a  retail  nature.  It  was  found  that  the  accused  had  been  convicted  on  the 
8th  May  1886  of  an  offence  under  the  Aft,  the  offence  being  selling  two  dozens 
of  claret  without  a  license. 

The  Magistrate,  believing  the  evidence  for  the  prosecution,  convicted  the 
accused  of  the  offence  charged,  and,  under  the  provisions  of  s.  74  of  the  Aft,  sen- 
tenced him  to  pay  a  fine  of  Rs.  200,  or  in  default  to  undergo  three  months'  sim- 
ple imprisonment,  and  also  to  undergo  six  months'  rigorous  imprisonment. 
Against  that  conviction  and  sentence  the  accused  appealed  to  the  High  G)nrt, 
upon  the  grounds  that  the  evidence  did  not  justify  the  conviction,  and  that,  as 
there  was  no  evidence  that  he  had  been  convicted  of  a  like  offence  to  the  one 
charged,  the  sentence  of  six  months'  rigorous  imprisonment  was  bad  in  law. 

Baboo  Umhica  Churn  Bose  for  the  appellant. 

Mr.  Acworth  for  the  Crown. 

On  the  appeal  being  called  on,  Mr.  Acworth  objected  that  no  appeal  lay. 
He  relied  on  the  language  of  s.  411  of  the  Criminal  Procedure  Code,  and  re- 
ferred to  the  case  of  In  the  matter  of  Jotharam  Davay^  which  he  pointed  out 
had  been  decided  under  the  similar  provisions  contained  in  s.  167  of  the  Pre- 
sidency Magistrates'  Act  (Act  IV.  of  1877),  which  was  then  in  force. 

*  Criminal  Appeal,  No.  463  of  1889,  against  the  order  passed  bvF.  J.  Marsden,  Esq., 
Chief  Presidency  Magistrate  of  Calcutta,  dated  the  nth  of  June  1889. 
»  I.  L.  R.,  6  Cal.  575. 
M.  L.  R.,3Mad.30. 
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The  Court  here  stopped  Mr.  Acwortk^  and  called  on  Baboo  Umhica  Churn 
Rose,  who  contended  that  s.  41 1  did  not  apply,  but,  upon  being  referred  by  the 
Court  to  ss.  413  and  415  of  the  Code,  contended  that  whether  an  appeal  lay 
or  not  it  was  a  case  in  which  the  Court  should  exercise  its  revisional  powers 
under  s.  439.  He  then  went  into  the  facts  of  the  case,  and  contended  that  the 
conviction  was  not  justified,  and  that,  even  if  it  was,  the  sentence  of  rigorous 
imprisonment  was  illegal,  as  the  conviction  for  selling  without  a  license  was  not 
a  like  offence  to  selling  retail  with  only  a  wholesale  license,  although  he  admit- 
ted that  the  decision  in  Ram  Chunder  Shaw  v.  The  Empress^  was  against  him. 

Mr.  Acworth  was  not  called  on. 

The  judgment  of  the  High  Court  (Trevelyan  and  Beverley,  J  J.)  was  as 
follows : — 

The  first  question  which  was  raised  before  us  was  one  raised  by  the  learn- 
ed Counsel  for  the  prosecution.  He  contended  that  no  appeal  lies  in  this  case. 
This  is  an  appeal  from  the  decision  of  the  Presidency  Magistrate  inflicting  a 
sentence  of  six  months'  rigorous  imprisonment  and  a  fine  of  Rs.  200,  and,  in 
default  of  payment  of  the  fine,  three  months'  simple  imprisonment. 

The  question  depends  on  the  construction  of  s.411  of  the  Criminal  Pro- 
cedure Code,  which  says :  "  Any  person,  convicted  on  a  trial  held  by  a  Presi- 
dency Magistrate,  may  appeal  to  the  High  Court,  if  the  Magistrate  has  sen- 
tenced him  to  imprisonment  for  a  term  exceeding  six  months  or  to  fine  exceed- 
ing two  hundred  rupees." 

In  this  case  the  Magistrate  has  neither  sentenced  the  appellant  to  impri- 
sonment exceeding  six  months,  nor  has  he  sentenced  him  to  a  fine  exceeding 
two  hundred  rupees.  But  it  is  contended  by  the  pleader  for  the  appellant  that 
the  combination  of  the  sentences  of  imprisonment  and  fine  gives  an  appeal. 
That  is  not  justified  by  the  words  of  s.  41 1,  and  we  think  a  reference  to  s.  415 
makes  the  construction  of  the  earlier  section  clear.  S.  415  says  :  "  An  appeal 
may  be  brought  against  any  sentence  referred  to  in  s.  413  or  s.  414,  by  which 
any  two  or  more  of  the  punishments  therein  mentioned  are  combined."  .  . 
.  .  There  is  no  mention  of  s.  411  in  that  section;  and,  according  to  the 
ordinary  construction,  it  follows  that  the  Legislature  did  not  intend  to  apply  to 
s.  411  the  provision  in  s.  415,  that  is  to  say,  that  a  combination  of  punish- 
ments does  not  give  a  right  of  appeal  under  s.  411,  though  it  does  so  under 
ss.  413  and  414.  S.  404  provides  as  follows:  ** No  appeal  shall  lie  from  any 
judgment  01:  order  of  a  Criminal  Court  except  as  provided  for  by  this  Code  or 
by  any  other  law  for  the  time  being  in  force." 

S.  41 1  is  the  only  section  under  which  an  appeal  lies,  and  therefore  it  seems 
to  us  that  no  appeal  lies  in  this  case.  In  this  view  we  are  supported  by  the 
decision  in  In  the  matter  of  Jotharam  Davay?  in  which  s.  167  of  the  Prea- 
dency  Magistrates'  Act  (IV.  of  1877)  was  considered.  The  terms  of  that  sec- 
tion are  exactly  similar  to  those  of  s.  411  of  the  Code  of  Criminal  Procedure 
now  in  force.  It  is  not  necessary  for  us  to  go  over  the  facts  of  that  case.  Ir 
is  sufi^cient  to  say  that  there  is  no  distinction  whatever  to  be  drawn  between 
the  circumstances  of  that  case  and  the  circumstances  of  this  case.  The  terms 
of  the  Act  they  were  then  applying  are  the  same  as  the  terms  of  the  Act  wc 
are  now  applying,  and  the  reasons  given  by  the  Judges  in  that  case  seem  to  us 
conclusive  on  this  question. 


1 1.  L  R.,  6  Cal.  575. 
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It  appears  that  a  Division  Bench  in  another  case,  viz.y  Ram  Chunder  Shaw 
V.  The  Empress}  entertained  an  appeal  in  a  case  of  this  kind  from  the  order  • 
of  the  Presidency  Magistrate,  bat  it  is  to  be  remarked  that,  in  that  case,  the 
question  as  to  whether  there  was  an  appeal  or  not  was  not  raised  by  Counsel, 
and  was  not  apparently  considered  by  the  Court,  and  so  it  is  no  assistance  to 
us  as  an  authority.  We  consider  that  no  appeal  lies  in  this  case,  but  as  a  Court 
of  Revision  we  have  the  right  to  look  into  the  facts,  and  we  accordingly  heard 
the  learned  pleader  for  the  appellant  with  regard  to  the  facts  of  the  case,  in 
order  that  we  might  see  whether  there  are  circumstances  which  would  justify 
us  in  interfering  under  our  powers  of  revision.  Having  heard  the  whole  evi- 
dence, we  think  there  is  nothing  in  this  case  which  would  justify  our  interfer- 
ence. 

There  has  been  no  irregularity  in  procedure,  and  we  think  that  the  Ma- 
gistrate has  arrived  at  a  right  conclusion  on  the  facts  of  the  case. 

Much  has  been  made  of  the  fact  that  the  witnesses  for  the  prosecution 
were*  persons  interested  in  getting  a  conviction.  In  cases  of  this  kind  it  is  im- 
possible to  put  forward  witnesses  who  are  not  in  some  degree  interested.  That 
circumstance  would  render  il  necessary  for  the  Magistrate  to  examine  the  evi- 
dence for  the  prosecution  carefully,  but  it  is  not  a  circumstance  which  would 
prevent  a  conviction. 

It  appears  from  the  evidence  in  the  case  that  there  was  found  in  the  room 
of  the  accused  a  book  containing  memoranda  of  sales  of  liquors.  This  book 
was  given  in  evidence,  and  in  the  affidavit  used  before  us  on  behalf  of  the  ac- 
cused and  made  by  a  person  who  was  in  Court  during  the  time,  the  deponent 
speaks  of  Mr.  Siddons  having  said  in  his  evidence  that  he  found  this  book  in 
the  room  of  the  accused.  The  book  which  was  produced  contains  a  number 
of  entries  purporting  to  be  entries  of  the  sale  of  liquor  by  retail.  It  was  sug- 
gested by  the  learned  pleader  for  the  appellant  that  p)ossibly  that  was  a  book 
recording  a  series  of  purchases.  We  think  that  the  only  possible  inference  is 
that  it  is  an  account  of  sales  by  retail.  People  do  not  purchase  by  retail  in 
order  to  sell  wholesale.  The  circumstance  that  an  account  of  this  kind  con- 
taining a  number  of  sales  of  liquor  by  retail  is  found  in  the  room  of  a  person 
who  has  only  got  a  license  to  sell  wholesale,  to  some  extent  supports  the  evi- 
dence for  the  prosecution.  It  shows  that  he  was  in  the  habit  of  doing  an  act 
which  the  prosecution  in  this  case  are  charging  him  with  doing.  Moreover,  on 
the  question  of  punishment,  it  is  evidence  which  the  Magistrate  is  not  only  en- 
titled to  look  at,  but  to  consider  to  the  fullest  extent.  On  the  facts,  therefore, 
we  see  no  reason  to  interfere. 

There  is  one  more  question  to  consider.  It  has  been  argued  that  the  Ma- 
gistrate has  no  power  to  give  imprisonment  in  this  cjise.  The  Excise  Act  (Beng. 
Aft  VII.  of  1878),  s.  74,  under  which  this  prosecution  was  instituted,  provides : 
"  Whenever  any  person  is  convicted  of  an  offence  against  the  provisions  of  this 
Aft,  punishable  with  a  fine  of  two  hundred  rupees  or  upwards,  after  having  been 
previously  convicted  of  a  like  offence,  he  shall  be  liable,  in  addition  to  the  pe- 
nalty attached  to  such  offence,  to  imprisonment  for  a  period  not  exceeding  six 
months."  It  is  in  evidence  that  the  appellant  was,  on  the  i8th  May  1886,  con- 
victed of  the  offence  of  selling  two  dozens  of  claret  without  a  license  under  the 
provisions  of  this  same  Aft. 

»  1.  L.  R.,  6  Cal.  575. 
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i88^.  The  question  before  as  is,  whether  the  selling  of  wine  without  a  license  is 

■  an  offence  like  to  that  of  selling  wine  by  retail,  when  the  vendor  has  got  a 

ScHBur  wholesale  license  only.    That  question  is  concluded  by  the  decision  to  whick 

••  we  have  referred  in  the  case  of  Ram  Chunder  Shaw  v.  The  Empressy    Morris 

'^^'^  and  Prinsep,  JJ.,  there  said  this :   "  It  appears  to  us,  however,  that  the  section 

Qi'm*'*  contemplates  merely  that  the  offender  having  been  already  convicted  of  aa  of- 

Evpaass,  fence  punishable  with  fines  of  Rs.  200  or  upwards  should  be  again  convicted  of 

16  Cal«  tsf^  another  offence  punishable  with  the  same  punishment,  and  th^  this  is  the  cor* 

rect  interpretation  to  be  put  on  the  term,  '  like  offence.' " 

That  decision  is  an  authorityr  for  saying  that  the  Magistrate  was  right  in  the 
view  that  he  took  of  the  law.  We  agree  with  the  decision,  and  we  £ink  that 
the  offence  of  selling  wine  by  retail,  with  a  wholesale  license,  is  an  offence  like 
to  the  offence  of  selling  wine  without  a  license  at  all ;  it  is  equally  the  c^ence 
of  selling  wine  without  having  a  license  so  to  sell  it. 

It  remains  only  to  consider  the  question  of  punishment.  We  do  not  think 
that  under  the  circumstances  there  is  anj^thing  excessive  in  the  pnnxshmem. 

In  the  result  we  dismiss  the  appeal  and  decline  to  interfere. 

H.  T.  H.  Appeal  dismtsted. 

I.  L.  R.,  6  Cal.  575. 
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Abatement  of  a  Nuisance- 
See  Public  Nuisance. 

Abetment  of  Abetment— 

Abetment  of  Abetment — Property  re- 
moved with  criminal  intent,  but  with  consent 
of  ownei^-Penal  Code  fA^  XLV.  of  1860J, 
s.  108,  expls.  2,  4;  s.  378,  expl.]  A  sought 
the  aid  of  B  with  the  intention  of  commit- 
ting a  theft  of  the  property  of  B's  master.  B, 
with  the  ktiowledge  and  consent  of  his  master, 
and  for  the  purpose  of  procuring  A's  punish- 
ment, aided  A  in  carrying  out  his  object.  On 
the  prosecution  of  A  for  theft,  held  that,  as 
the  property  removed  was  so  taken  with  the 
knowledge  of  the  owner,  the  offence  of  theft 
had  not  been  committed.  Held,  further,  it  is 
not  necessary  to  an  indictment  for  the  abet- 
ment of  an  abetment  of  an  ofFence  to  show 
that  such  offence  was  actually  committed. — 
Empress  v.  TrOylukho  Nath  Chowdhry,  I. 
L.  R.,  4  Cal.  366  [see  p.  173  of  this  book]. 

Abetment  of  Bigamy^ 
See  Bigamy. 

Abetment  of  Oriminal  Trespass- 
See  Criminal  Trespass,  3. 

Abetment  of  Extortion- 
See  Extortion. 

Abetment     of    Ghrievons    Hurt 
during  Riot— 

See  Sentence,  7. 

Abetment  of  Kidnapping— 
See  Kidnapping,  i. 

Abetment  of  Offence  under  Indian 
]^ort8  Act— 

See  Master  and  Servant. 

Absconding  Accused- 
Deposition  in  the  Case  of  an.  See  Evi- 
dence, 6. 

Absence— 

Of  Accused;  Examination  of  Witnesses  in. 

See  Evidence,  3. 
Of  Complainant  in   Warrant-case.   See 

Discharge,  6. 
Of  Entry  in  Book  irrelevant.  See  Right 
OF  Reply,  2. 
Accomplice-^ 
See  Jury,  6. 
n   Pardon,  i. 
AcknowledgmentinEhata-book : 
See  Stamp,  4. 

Acquittal— 

I.  Acquittal — High  Courts'  Procedure 
Aa  (X,  of  i87S)»  s.  i47^Ptesidency  Magis- 
trates' Aa  (IV,  of  i877)»  s.  i8i'-Calcutta 
Municipai  Aa  (^eng,  Aa  IV.  ef  1876),  ss. 


Acquitted  (contd,)— 
7S'7g.'\  The  powers  of  interference  given  to 
the  High  Court  by  s.  147  of  the  High  Courts' 
Criminal  Procedure  Aft  were  not  intended  to 
be  exercised  in  the  case  of  an  acquittal  by  the 
Magistrate,  but  only  in  the  case  of  convic- 
tions or  other  orders  whereby  a  defendant  is 
aggrieved  or  injured. — Corporation  of  Cal- 
cutta V,  Bheecunram  Napit,  alias  Bicchum 
Napit,  I.  L.  R.,  2  Cal.  290  [see  p.  42  of  this 
book]. 

2.  AcQV ITT AL-:-Criminal  Procedure  Code 
(Act  X.  of  1882),  ss.  248,  259,  345f  437— 
Further  inquiry.  Power  of  District  Magis- 
trate to  direct^"  Subordinate  Magistrate" 
^-Compoundable  offence.']  A  criminal  charge 
under  s.  448  of  the  Penal  Code  havin?  bden 
instituted,  the  accused  waft  sent  up  by  the 
police  before  a  Deputy  Magistrate  of  the 
first  class.  Previous  to  any  evidence  being 
taken,  the  complainant  intimated  to  the 
Magistrate  that  the  case  had  been  amicably 
settled,  and  that  he  did  not  wish  to  proceed 
further  in  the  matter,  upon  which  the  Ma- 
gistrate recorded  an  order :  "  Compromised; 
defendant  acquitted."  Subsequently,  the 
Magistrate  of  the  district,  relying  upon  ss. 
248  and  259,  and  professing  to  act  under  s. 
437  of  the  Criminal  Procedure  Code,  direct- 
ed the  Deputy  Magistrate  to  send  up  the 
parties,  and  proceed  regularly  with  the  case. 
Held  that  ss.  248  and  259  had  no  bearing 
on  the  case,  and  that  the  mere  fact  of  the 
accused  having  been  sent  up  by  the  police 
did  not  prevent  the  offence,  which  was  le- 
gally compoundable,  from  being  compro- 
mised, and  that  consequently  the  order  of 
the  Deputy  Magistrate  was  perfectly  correct 
and  legal.  Held  further  that,  in  addition 
to  the  Magistrate's  order  not  being  war- 
ranted by  the  fact,  it  was  ultra  vires f  inas- 
much as  the  Deputy  Magistrate  was  a  Ma- 
gistrate of  the  first  class,  and  not  "  inferior*' 
to  the  District  Magistrate  ;  and  to  give  the 
District  Magistrate  jurisdiction  to  call  for  a 
record  under  s.  435  from  another  Magis- 
trate, and  to  act  under  s.  437,  the  latter  must 
be  inferior.  Nobin  Kristo  Mookerjee  v.  Rus- 
sick  Lall  Laha  (I.  L.  R.,  10  Cal.  268)  fol- 
lowed. — Queen-Empress  V.  Nowab  Jan,  I.  L. 
R.,  10  Cat  SSI  [see  p.  S43  of  this  book]. 

Acquittal- 
Accused  may  be  compensated  in  a  Case 

of.  See  Compensation. 
Appeal  by  Government  from  an  Order  of, 
in  a  Case  tried  by  Jury.    See  Appeal 
BY  Local  Government,  2. 
Appeal  from  Judgment  of.  See  Appeal,  i. 
By  Assistant   Magistrate  afterwards  in- 
vested with  First-class  Powers.    See 
Jurisdiction,  3. 
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Ac(][mtt€d  (conidj)-^ 

High  Court  as  a  Court  of  Revision  will 
not  interfere  with  an  Order  of.  See 
Revision,  2. 

When  Order  of,  does  not  operate  as  an. 
See  Dismissal  of  Complaint,  i. 

Judge  disagreeing  with  Verdict  of.  See 
False  Evidence,  8. 

Time  for  Appeal  by  Government  from 
Order  of.  See  Appeal  by  Local  Go- 
vernment, I. 

Verdict  of,  by  Jury.  See  Jury,  i,  2. 

Actual  Possession— 

See  Possession,  13,  16. 

Act  VI.  of  1835  (EZhasi  Hills  and 
Cachar) — 
See  Jurisdiction  of  High  Court,  1. 

Act  XXXVII.  of  1856  (Santhal 
Districts)— 

S.  4,  cl.  d.  See  Revision,  4. 

Act  XXI.  of  1856- 

See  Summary  Trial,  i. 
Act  I.  of  1859  (Merchant  Sea- 
men)— 
S.  83.  See  Merchant  Seamen's  Act. 

Act  XLV.  of  1860  (Penal  Code)— 
S.  II.  See  Sanction  to  Prosecute,  i. 
S.  21.  See  Illegal  Gratification,  i. 

n  Public  Servant,  2. 

n  Sanction  to  Prosecute,  i. 
S.  24.  See  Forged  Document,  2. 
S.  25.  See  Forged  Document;  2. 
S.  34.  See  Refreshing  Witness's  Me- 
mory, 2., 
S.  52.  See  Defamation. 

V  Rash  and  Negligent  Act. 
S.  71.  See  Sentence,  3,  6. 
S.  75.  See  Previous  Conviction,  2. 

})   Sentence,  5. 
S.  88.  See  Rash  and  Negligent  Act,  2. 
S.  97.  See  Rioting,  2. 
S.  103.  See  Rioting,  2. 
S.  104.  See  Rioting,  2. 
S.  105.  See  Rioting,  2. 
S.  108.  See  Abetment  of  Abetment. 
S.  109.  See  Appeal,  5. 

19,   Bigamy. 

w    False  Charge,  2. 

»    Kidnapping,  i. 

w    Public  Servant,  2. 
S.  1 14.  See  Confession,  7. 

»9    Discharge,  5. 
S.  141.  See  Mandamus. 

}}    Possession,  2. 

n    Rioting,  2. 
S.  143.  See  Sentence,  4. 

»>    Summary  Trial,  2. 

»    Unlawful  Assembly. 
S.  144.  See  Sentence,  6. 

»   Summary  Trial,  2. 
S.  146.  See  Summary  Trial,  7. 


Act  XLV.  of  1860  (Penal  Code) 

(contd,) — 
S.  147.  See  ] 


S.  148.  See 
w 

S.  149.  See 
if 

V 

it 
S.  156.  See 
S.  161.  See 
S.  165.  See 
S.  167.  See 
S.  173.  See 
S.  176.  See 

S.  177.  See 
S.  179.  See 
S.  182.  See 


S.  183.  See 
S.  188.  See 


Possession,  2. 

Rioting,  2. 

Sentence,  2,  4, 6,  7. 

Confession,  8. 

Sentence,  2,  3,  6. 

Confession,  7,  8. 

Jury,  4- 

Refreshing  Witness's 

Memory,  2. 
Sentence,  3. 
Rioting,  i. 

Illegal  Gratification. 
Illegal  GnATiFiCATioif,  2. 
Separate  Trial,  i. 
Summons. 
Causing  Disappearance  of 

Evidence. 
False  Information,  4. 
Sentence,  $. 
False  Charge,  i. 
False  Information,  2.  3. 
Sanction  to  Prosecute,  3. 
Public  Servant,  3. 
Disobedience  of  Order,   i, 
2. 
}}    Possession,  18. 
n    Public  Nuisance,  18. 
S.  191.  See  False  Evidence,  4,  8. 
S.  192.  See  False  Evidence,  2. 
S.  193.  See  False  Evidence,  5-8. 
S.  196.  See  Sanction  to  Prosecute,  15. 
S.  199.  See  False  Evidence,  7. 
S.  201.  See  Causing  Disappeailance  of 
Evidence. 
»    False  Information,  i. 
S.  210.  See  Fraudulent  Execution  of 
Decree. 
}}    Sanction  to  Prosecute,  12. 
S.  211.  See  False  Charge,  i-ii. 

if    Sanction  to  Prosecute,  3, 
5,  7,  14. 
S.  217.  See  Public  Servant,  i. 
S.  218.  See  Public  Servant,  i. 
S.  221.  See  Sanction  to  Prosecute,  5. 
S.  223.  See  Escape,  2. 
S.  224.  See  Escape,  i. 
S.  225.  See  Escape,  i. 
S.  268.  See  Public  Nuisance,  i. 
S.  277.  See  Public  Spring. 
S.  282.  See  Public  Nuisance,  i. 
S.  283.  See  Public  Nuisance,  i. 
S.  290.  See  Public  Nuisance,  i. 
S.  292.  See  Transfer  of  Case,  3. 
S.  294.  See  Transfer  of  Case,  3. 
S.  300.  See  Charge,  3. 

V    Culpable  Homicide,  2,  4. 
f)    Plea  of  Guilty. 
S.  302.  See  Confession,  7,  8. 
„     TURY,  9. 
)>   Plea  of  Guilty. 
S.  304.  See  Culpable  Homicide,  i,  3. 
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Act  XLV.  of  1860  (Penal  Code) 

(contd,) — 
S.  304.    See  Jury,  9. 
S.  304A.  See  Culpable  Homicide,  i,  3. 
n    False  Charge,  7. 
j>    Rash  and  Negligent  Act. 
S.  323.  See  Sentence,  7. 
S.  324.  See  Confession,  8. 

»    Sentence,  2,  3,  4,  6. 
S.  325.  See  Jury,  4,  9. 

»    Sentence,  7. 
S.  326.  See  Confession,  8. 
S.  330.  See  Enhancement    of    S e n- 

tence. 
S.  331.  See  Jurisdiction,  4. 
S.  336.  See  Culpable  Homicide,  i. 
S-  337-  See  Culpable  Homicide,  i. 
S.  338.  See  Culpable  Homicide,  i. 
S.  341.  See  Mischief,  i. 
S.  342.  See  False  Charge,  9. 
S.  346.  See  Wrongful  Confinement. 
S.  347.  See  False  Charge,  9. 
S.  353.  See  Sentence^  4, 
S.  361.  See  Kidnapping,  2. 
S.  363.  See  Kidnapping,  i. 
S.  366.  See  Kidnapping,  2. 
S.  372.  See  Discharge,  5. 
S.  378.  See  Abetment  of  Abetment. 
S.  379.  See  Fishery. 

»   Summary  Trial,  4. 
S.  380.  See  Discharge,  3. 
S.  384,  See  Extortion. 
S.  411.  See  Commitment,  2. 

n    Several  Offences. 
9)    Stolen  Property. 
S.  413.  See  Several  Offences. 
S.  417.  See  Attempt  to  Cheat. 
)9    Jurisdiction,  6. 
))    Summary  Trial,  4. 
S.  420.  See  Jurisdiction,  6. 
S.  425.  See  Mischief,  i,  2. 
»    Possession,  2. 
S.  427.  See  Summary  Trial,  2. 
S.  441.  See  Criminal  Trespass,  4. 
S.  447.  See  Criminal  Trespass,  1,  2. 
»y    Fishery. 

n    Summary  Trial,  4,  7. 
S.  448.  See  Acquittal,  2. 
S.  456.  See  Criminal  Trespass,  4. 
S.  457.  See  Appeal,  5. 
S.  464.  See  Forged  Document,  2. 

n  Forgery,  2. 
S.  464,  cl.  2.  See  False  Evidence,  2. 
S.  465.  See  Forgery,  i. 
S.  466.  See  Forgery,  3. 

»9    Separate  Trial,  i. 
S.  467.  See  Forged  Document,  2. 
S.  471.  See  Forged  Document,  i,  2. 

»    Separate  Trial,  i. 
S.  479.  See  Discharge,  5. 
S.  494.  See  Bigamy. 
S.  497.  See  Adultery. 
S.  498.  See  Adultery. 

)»    Discharge,  5. 


Act  XLV.  of  1860  (Penal  Code) 

(contd.) — 

S.  499.  See  Defamation. 
S.  503.  See  Criminal  Intimidation. 
S.  511.  See  Forgery,  i. 
M    Sentence,  5. 

Act  V.  of  1861  (PoUce)— 
See  False  Evidence,  i. 
)9   Police  Act. 

Act  XVII.  of  1862   (Repealing 
Law)— 

See  General  Clauses  Act. 

Act  XVIII.  of  1862  (Grim.  Pro., 
Supreme  Oourte)-- 
Ss.  26,  27.  See  Defamation. 

Act  VI.  of  1863  (B.C.)  (Calcutta 
Municipality)-- 
Ss.  109,  no.  See  Municipal  Offences. 

Act  III.  of  1864  (B.O.)  (Mofossil 
Municipality)-- 

Ss.  2,  10,  II.  13,  15,  16,  57,  58.  See  Mu- 
nicipal Offences,  1. 

Act  II.  Of  1867  (B.C.)  (Gambling)- 
See  Gambling. 

Act  XrV.  of  1868  (Contagious 
Diseases)— 

Ss.  II,  21.  See  Contagious  Diseases 
Act. 

Act  VIII.  of  1 869  (B.C.)  (Landlord 
and  Tenant)— 
S.  53.  See  Ejectment. 

Act  XVIII.  of  1869  (Stamp)— 
See  Stamp,  i,  2. 

Act  XXII.  of  1869  (Garo  Hills)— 

S.  9.  See  Jurisdiction  of  High  Court, 
I,  2. 

Act  I.  of  1871  (Cattle-trespass)— 

See  Cattle-trespass  Act. 
w    Jury,  3. 

Act  IX.  of  1871  (Limitation)— 

S.  5,  cl.  by  Sch.  II.,  art.  153.  See  Appeal 
BY  Local  Government,  i. 

Act  I.  of  1872  (Evidence)— 
S.  5.  See  Illegal  Gratification,  2. 
S.  6.  See  Evidence,  5. 
S.  8,  ill.  g.  See  Evidence,  5. 
S.  13.  See  Illegal  Gratification,  2. 
S.  14.  See  Illegal  Gratification,  2. 
S.  21.  See  Confession,  15. 
S.  24.  See  Confession,  10. 
S.  25.  See  Admission. 

w    Confession,  i. 
S.  26.  See  Admission. 

>y    Confession,  i,  15. 
S.  27.  See  Confession,  12. 
S.  30.  See  Confession,  3,  7,  8. 
S.  32,  cl.  I.  See  Evidence,  4. 


Digitized  by 


Google 


99^ 


DIGEST  OF  CRIMINAL  CASES. 


Aot  I.  of  1873  (Evidence)  (ctd.)— 

S.  33.  See  Confession,  6. 

}}    Evidence,  2,  3,  4. 
S.  34.  See  Right  of  Reply,  2. 
S.  47.  See  Security  to  keep  the  Peace, 

I. 
S.  50.  See  Adultery,  i. 
S.  54.  See  Previous  Conviction,  i,  2. 
S.  80.  See  Confession,  15. 

)9    Evidence,  7. 
S.  91.  See  Discharge,  ^ 

}}    False  Evidence,  3. 
S.  105.  See  Defamation. 
S.  124.  See  Inquiry    into    Cause     of 

Death. 
S.  138.  See  Confession,  7. 
S.  165.  See  Cross-examination. 
S.  167.  See  Confession,  i. 

Act  IX.  of  1872  (Contract)— 

Ss.  74,  76,  108.  See  Government  Cur- 
rency Note. 
Act  X.  of  1872  (Grim.  Pro.  Code)— 
S.  4.  See  Charge,  i. 

»  Summary  Trial,  i. 
S.  8.  See  Summary  Trial,  i. 
S.  36.  See  Appeal,  S- 

n    Sentence,  i. 
S.  48.  See  Transfer  of  Case,  5. 
S.  50.  See  Possession,  3. 
S.  56.  See  Transfer  of  Magistrate. 
S.  64.  See  Jurisdiction,  2. 

n   Transfer  of  Case,  i,  4. 
fc>.  66.  Sec  Stolen  Property,  i. 
S.  70.  See  Jurisdiction,  4. 
S.  82.  See  European  British  Subject. 
S.  84,  See  European  British  Subject. 
S.  90.  See  Information  to  Police. 
S.  118.  See  False  Evidence,  4. 
S.  119.  See  False  Evidence,  4. 

fi    Refreshing  Witness's  Me- 
mory, X. 
w   Statements  to  Police  du- 
ring Investigation,  i. 
S.  120.  See  Maintenance,  6. 
S.  122.  See  Charge,  2. 

n   Confession,  4,  5,  6. 
S.  ia6.  Siee  Refreshing  Witness's  Me- 

mory,  I. 
S.  127.  See  Inquiry    into    Cause     of 

Death. 
S.  133.  See  Inquiry    into     Cause    of 

Death. 
S.  135,  See  Inquiry     into    Cause    of 

Death. 
S.  142.  See  Sanction  to  Prosecute,  2. 
S.  144,  See  False  Charge,  8. 
S.  147.  See  False  Charge,  8. 
S.  148.  See  Summary  Trial,  i,  7. 
S.  149.  See  Summary  Trial,  i,  7. 
S.  154.  See  Hostile  Witness. 
S.  193.  See  Appeal,  3. 

)9    Confession,  5. 
S.  195.  See  Discharge,  3. 


Act  X.  of  1872  (Orim.  Pro.  Code) 

(contd.) — 
S.  21 1.  Sc^  Compensation. 
S.  215.  See  Discharge,  2. 

}}    Witnesses    for   Prosecu- 
tion, I. 
S.  217.  See  Witnesses  for   Pkoseco- 

tion,  2. 
S.  218.  See  Witnesses  for  Prosecu- 
tion, 2. 
S.  219.  See  Possession,  2. 
S.  220.  See  Charge,  i. 
S.  221.  See  Charge,  i. 
S.  222.  See  Summary  Trial,  1. 

99   Transfer  of  Magistrate. 
S.  227,  cl.  h.  See  Reasons  foe  Convic- 
tion. 
S.  231.  See  Jurisdiction,  i. 
S.  237.  See  Charge,  2. 

n    False  Charge,  7. 
S.  240.  See  Refreshing  Witness's  Me- 
mory, 2. 
S.  243.  See  Separate  Charges,  2. 
S.  250.  See  Separate  Charges,  2. 
S.  263.  See  Appeal,  i. 

))   Jury,  i,  2,  4,  5. 
S.  264.  See  Separate  Charges,  2. 
S.  265.  See  Separate  Charges,  2. 
S.  272.  See  Appeal,  1. 

)9    Appeal  by  Local  Govern- 
ment, I. 

)>    Arrest  pending  Appral. 
S.  283.  See  Discharge,  5. 

n    Several  Offences. 
S.  294.  See  Discharge,  i. 

n    Revision,  1. 
S.  295.  See  Discharge,  i,  3,  4. 

f>    Record  of  Inferior  Court, 


S.  296. 


S.  297. 


S.314. 

s.  323. 


S.324. 

S.346. 

S.  349- 
S.  359. 

S.362. 


i9   Reference  to  H  xgh  Court. 
See  Discharge,  i,  3,  5. 

n    Inquiry    into    Cause    of 
Death. 

99    Reference  to  High  Court. 

99    Revision,  2. 
See  Discharge,  i,  4. 

99    PuBuc  Nuisance,  17. 

99    Reference  to  High  Court. 

99    Revision,  i. 
See  Sentence,  3. 
See  Refreshing  Witness's  Me- 
mory, 2. 

99   Statements  to  Police  du- 
ring Investigation,  i. 
See  Confession,  2. 
See  Pardon,  2. 
See  Pardon,  2. 
See  Charge,  2. 

99    Confession,  2,  4>  5i  ^i  9- 
See  Pardon,  i. 
See  Possession,  2. 

99    Witnesses  for  Defence,  i. 
See  Possession,  2. 
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Act  X.  ot  1872  (Grim.  Pro.  Code) 

(contd,) — 
S.  418.  See  GovkRNMENT    Currency 

Note. 
S.  419.  See  Government  Currency 

Note. 
S.  426.  See  Lunatic. 
S.  432.  See  Lunatic. 
S.  445.  See  Separate  Trial,  i. 
S.  446.  See  Separate  Trial,  i. 
S.  450.  See  Sanction  to  Prosecute,  2. 
S.  452.  See  Joinder  of  Charges,  1. 
S.  45J.  See  Joinder  of  Charges,  i. 

n    Separate  Trial,  i. 

91    Several  Offences. 
S.  454.  See  Sentence,  3. 

jf    Separate  Trial,  2. 
S.  454,  ill./.  See  Sentence,  2. 
S.  455.  See  Joinder  of  Charges,  i. 
S.  457.  See  Jury,  4. 
S.  467.  See  Appeal,  3. 
S.  468.  See  False  Charge,  8, 

)>    Sanction  to  Prosecute,  2, 

4.7. 
S.  470.  See  False  Charge,  8. 

w    Sanction  to  Prosecute,  2. 
S.  471.  See  Appeal,  3. 

w    False  Charge;  i,  8. 

V    False  Evidence,  1. 

w  Jurisdiction,  i. 
S.  472.  See  Jurisdiction,  i. 
S.  491.  See  Possession,  9. 

»    Security    to  keep    the 
Peace,  i. 
S.  492.  See  Recognizance,  3. 
S.  502.  See  Recognizance,  2. 
S.  504.  See  Security  for  Good  Beha- 
viour, 3. 
S.  505.  See  Security  for  Good  Beha- 

viouR,  I,  2,  3. 
S.  506.  See  Security  for  Good  Beha- 
viour, 2. 
S.  518.  See  Public  Nuisance,  1-17. 
S.  521.  See  Public  Nuisance,  3,4. 
S.  523.  See  Public  Nuisance,  3. 
S.  526.  See  Bail. 
S.  526A.  See  Bail. 
S.  530.  See  Possession. 
S.  532.  See  Possession. 

n    Public  Nuisance,  3. 

j>    Separate  Charges,  1. 
S.  536.  See  Maintenance,  4. 
S.  553.  See  Separate  Charges,  i. 
S.  554,  ill.  b.  See  Separate  Charges,  i. 
S.  555.  See  Separate  Charges,  i. 
S.  579.  See  Arms  Act. 
Ch.  18.  See  Appeal,  4. 
Ch.  41.  See  Maintenance. 
Sch.  IV.  See  Arms  Act. 

Act  XI.  of  1874  (Amending  Grim. 
Plro.  Code)— 
S.  23.  See  Appeal   by   Local  Govern- 
ment, I. 


Act  XIV.  of  1874  (Scheduled  DiiS- 

trictfi)— 
See  Revision,  4. 

Act  X.  of  1876  (Crinau  Pro.,  H^ 
Ck>urt)— 
S.  14.  See  Commitment,  i. 
S.  76.  See  Commission,  2. 

V    Evidence,  2. 
S.  147.  See  Acquittal,  i. 

n    Commitment,  i. 

j>    Dismissal  of  Complaint,  I. 

)i    Mandamus. 

w    Municipal  Offences,  2.. 

91    Transfer  of  Case,  2,  3. 

Act  XII.  of  1876  (Porta  and  Port- 
dues) — 
S.  22.  See  Master  and  Servant. 

Act    XVII.     of    1876    (Burma 
Courts)— 
See  Jurisdiction,  2. 
9y  Jury,  8. 

n  Master  and  Servant. 
w  Transfer  of  Case,  6. 
Act  IV.  of  1876  (B.  O.)  (Calcutta 
Municipality)— 
Ss.  75»  77.  78,  79.  34^1  351-  See  Munici- 

PAL  Offences,  2. 
Ss.  75,  79.  See  Acquittal,  i. 
S.  77.  See  Municipal  Offences,  3. 
S.  248.  See  Municipal  Offences,  4. 

Act  V.  of  1876  (B.  C.)  (MofUisIl 
Municipalities)^ 
Ss.  180,  215,  216.  See     Municipal    Of- 

FENCES,  5. 

S.  256.  See  Disobedience  of  Order,  2. 

Act  I.  of  1877  (Specific  Relief)— 

Ss.  7,  45.  See  Copies  of  Depositions. 

Act  III.  of  1877  (Registration)— 
See  Registration  Act. 
»   Revision,  3. 
n  Sanction  to  PROSEcufE,  9. 

Act  IV.  of  1877  (Presidency  Ma- 
gistrates)— 
S.  39.  See  Sanction  to  Prosecute,  i. 
S.  41.  See  Appeal,  2. 

)}  Sanction  to  Prosecute,  6. 
S.  42.  See  Sanction  to  Prosecute,  6. 
S.  43.  See  Sanction  to  Prosecute,  6. 
S.  82.  See  Revival  op  Prosecution. 
S.  86.  See  Revival  op  Prosecution. 
S.  87.  See  Revival  op  Prosecution. 
S.  124.  See  Dismissal  ofComplaint,  i. 
S.  158.  See  Evidence,  2. 
S.  167.  See  Copies  of  Depositions. 
S.  168.  See  Sanction  to  Prosecute,  6. 
S.  170.  See  Copies  of  Depositions. 
S.  181.  See  Acquittal,  i. 
S.  234,  See  Maintenance,  2, 3. 
S.  235.  See  Maintenance,  3. 
S.  240.  See  Sanction  to  Prosecute,  i. 

I.  L.  R.,  Cal.  125. 
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Act  X.  of  1877  (Civil  Pro.  Code)— 
Ss.  178,  182,  183,  647.  See  False  Evi- 

DENCE,  3. 

Act  VII.  of  1878  (B.  O.)  (Excise)— 
Sec  Cantonments  Act. 
n    Excise. 
»    Reasons  for  Conviction. 

Act  XI.  of  1878  (Arms)— 
See  Arms  Act. 

Act  I.  of  1879  (Stamp)— 

See  Stamp,  3, 4. 

Act  IV.  of  1879  (Railway)— 
See  Railway  Act. 

Act  XVIII.  of  1879  (Legal  Prac- 
titioners)— 
See  Legal  Practitioners  Act. 

Act  XXI.  of  1879  (Foreign  Juris- 
diction and  Extradition)— 
See  Jurisdiction,  4. 

Act  III.  of  1880  (Cantonments)- 

See  Cantonments  Act. 
Act  VII.  of  1880  (Merchant  Ship- 
ping)— 

See  Merchant  Seamen's  Act, 

Act  IV.  of  1881  (B.C.)  (Amending 
Bengal  Excise  Act)— 
See  Reasons  for  Conviction. 

Act  VIII.   of  1882    (Amending 
Penal  Code)— 
See  Sentence,  4,  6. 

Act  X.  of  1882  (Orim.  Pro.  Code)— 

S.  I.  See  Confession,  i. 

S.  5.  See  Contempt  of  Court. 

S.  30.  See  Jurisdiction,  5. 

S.  34.  See  Jurisdiction,  5. 

S.  35.  See  Sentence,  6. 

S.  45.  See  Causing  Disappearance  of 
Evidence. 

S.  94.  See  Inspection  of  Documents. 

S.  106.  See  ^Recognizance. 

V    Security   to   keep  the 
Peace,  2. 

S.  107.  See  Recognizance. 

S.  109.  See  Security  for  Good  Beha- 
viour, 4. 

S.  110.  See  Security  for  Good  Beha- 
viour, 4,  5,  6. 

S.  112.  See  Security  for  Good  Beha- 
viour, 4,  6. 

S.  118.  See  Security  for  Good  Beha- 
viour, 5. 

S.  123.  See  Security  for  Good  Beha- 
viour, 5. 

S.  133.  See  Public  Nuisance,  6-14. 

S.  134.  See  Public  Nuisance,  7,  18. 

S.  135.  See  Public  Nuisance,  7,  10. 

S.  136.  See  Public  Nuisance,  7. 

S.  137.  See  Public  Nuisance,  14. 


Act  X.  of  1882  (Orim.  Pro,  Ck>de) 

(conid,) — 
S.  138.  See  Public  Nuisance,  8. 
S.  139.  See  Public  Nuisance,  8. 
S.  144.  See  Public  Nuisance,  15-19. 
S.  145.  Sec  Possession,  12-25. 
S.  147.  See  Possession,  26. 
S.  161.  See  False  Evidence,  5,  8. 

jy    Statements  to    Police 
during  Investicatiov,  2. 
S.  163.  See  Confession,  10. 
S.  164.  See  Confession,  13,  15. 
S.  172.  See  Statements   to   Police 
during  Investigation,  z, 
S.  178.  See  Transfer  of  Case,  6. 
S.  182.  See  Jurisdiction,  7. 
S.  191.  See  Complaint. 

)}    False  Charge,  II. 
S.  195.  See  False  Information,  2. 

yj    Sanction  to  Prosecute. 
S.  197.  See  Sanction  to  Prosecute,  i. 
S.  200.  See  Dismissal  of  Complaint,  2. 
S.  202.  See  Complaint. 
S.  203.  See  Complaint. 

i)    Dismissal  of  Complaint,  2. 
S.  209.  See  Jurisdiction,  5. 
S.  211.  See  Statements   to    Police 
DURING  Investigation,  2. 
S.  221.  See  Charge,  4. 
S.  233.  See  False  Evidence,  6. 

jf    Separate  Trial,  3. 
S.  234.  See  Irregularity,  4. 

if   Separate  Trial,  3. 
S.  235.  See  Sentence,  4. 
S.  239.  See  Jurisdiction,  6. 
S.  247.  See  Joinder  of  Charges,  2. 
S.  248.  See  Acquittal,  2. 
S.  253.  See  Joinder  of  Charges,  a. 

n    Discharge,  6,  8. 
S.  257.  See  Witnesses  for  Defence,  2. 
S.  259.  See  Acquittal,  2. 

)i    Discharge,  6. 
S.  260.  See  Summary  Trial,  3,  7. 
S.  271.  See  Plea  of  Guiltw 
S.  289.  See  Right  of  Reply,  1-3. 
S.  290.  See  Right  of  Reply,  i. 
S.  292.  See  Right  of  Reply,  2. 
S.  298.  See  Jury,  10. 
S.  299.  See  Plea  of  Guilty. 
S.  303.  See  Right  of  Reply,  i. 
S.  307.  See  Jury,  9,  11. 

n    Right  of  Reply,  i. 
S.  309.  See  Assessors. 
S.  310.  Sec  Previous  Conviction,  2. 
S.  342.  See  Right  of  Reply,  i. 
S.  344.  See  Bail. 
S.  345.  See  Acquittal,  2. 

yy    False  Charge,  9. 
S.  349.  See  Commitment,  2. 
S.  360.  See  Discharge,  9. 
S.  364.  See  Confession,  13,  15. 
S.  367.  See  Judgment. 
S.  369.  See  Review  of  Judgment. 
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Act  X.  of  1882  (Grim.  Pro.  Code) 
(contd,) — 
S.  370.  See  Summary  Trial,  5,  6. 
S.  408.  See  Appeal,  5. 
S.  411.  See  Excise,  8. 
S.  417.  See  Appeal  by  Local  Govern- 
ment, 2. 
n    Property. 
S.  418.  See  Appeal  by  Local  Govern- 
ment, 2. 
S.  423.  See  Appeal  by  Local  Govern- 
ment, 2. 
n    EnhancbmentofSentbncb. 
n   Securityto  KEEP  THE  Peace, 
2. 
S.  424.  See  Judgment. 
S.  426.  See  Judgment. 
S.  435.  See  Discharge,  7. 

99    Record  of  Inferior  Court, 

2. 
n    Revision,  3-5. 
S.  437.  See  Acquittal,  2. 

)9    Discharge,  7,  8. 
)i    Dismissal  of  Complaint,  2. 
9)    Further  Inquiry,  1-3. 
99    Summary  Trial,  4,  5. 
S.  439.  See  Enhancement      of     Sen- 
tence. 
n    Sanction  to  Prosecute,  14. 
S.  476.  See  Sanction  to  Prosecute,  14. 
S.  487.  See  Sanction  TO  Prosecute,  12, 

S.  488.  See  Maintenance,  5,  o. 

S.  489.  See  Maintenance,  5. 

S.  503.  See  Commission,  3. 

S.  510.  See  Reportof  Additional  Che- 
mical Examiner. 

S,  512.  Sec  Evidence,  6. 

S.  514.  See  Security  to  produce  Per- 
son before  Police. 

S.  531.  See  Jurisdiction,  7. 

S.  533.  See  Confession,  13,  15. 

S.  537.  See  Irregularity,  4,  5. 
99    Separate  Trial,  3. 

S.  540.  See  Right  of  Reply,  3. 

S.  551.  See  Unlawful  Detention. 

S.  555.  See  False  Evidence,  6. 
99    Irregularity,  2. 

Ch.  XIV.  See  Statements  to   Police 
during  Investigation. 

Ch.  XXXII.  See  Revision,  4. 

Sch.  v..  No.  XXVIII.,  II.  (4).  See  False 
Evidence,  6. 

Act  XIV.   of  1882   (OivU   Plro. 
Code)— 

S.  37.  See  Legal  Practitioners  Act,  2. 
S.  258.  See  Fraudulent  Execution  of 
Decree. 

Addition— 

Of  Charge  at  Session.  See  Evidence,  4. 
To  Existing  Embankment.  See  Embank- 
ment. 


Additional  Chaise 

See  Reasons  for  Conviction,  2. 

Additional  Ohemic€il  Examiner- 
See  Report  of  Additional  Chemical 
Examiner. 

Admiralty  Courts- 
See  Merchant  Shipping  Act. 

Admissibility  of  Secondary  Evi- 
dence of  Confession— 

See  Confession,  4. 

Admission— 

Admission — Admission  made  to  police- 
officer  before  arrest — Evidence  Act  (I.  of 
1872),  ss,  2$,  26.']  An  admission  made  by 
an  accused  person  to  a  police-officer  before 
arrest  is  admissible  in  evidence. — Empress 
V.  Dabee  Pershad,  L  L.  R.,  6  Cal.  530  [see 
p.  291  of  this  book]. 

See  Confession,  14. 

Adultery— 

1.  Adultery — Evidence  of  Marriage-^ 
Evidence  Act  (I.  of  1872),  s.  $0?^  The  pro- 
visions of  s.  50  of  the  Evidence  Act  snow 
that,  where  marriage  is  an  ingredient  in  an 
offence,  as  in  bigamy,  adultery,  and  the  en- 
ticing of  married  women,  the  fact  of  the 
marriage  must  be  strictly  proved.  Queen  v. 
Wazira  (8  B.  L.  R.  App.  63)  overruled.— 
Empress  v.  Pitambur  Singh,  L  L.  R.,  5  Cal. 
566  [see  p.  23s  of  this  book]. 

2.  Adultery — Penal  Code  (Act  XLV,  of 
i860),  ss,  497,  498 — Marriage  insufficiently 
proved — Discharge  cf  accused — Re-trial  or* 
dered — Wife  ordered  to  be  examined  on  re- 
trial.']    In  an  inquiry  into  a  case  of  alleged 

'  adultery^  and  enticing  away  a  married  wo- 
man for  illicit  purposes,  the  complainant 
refused  to  examine  his  wife  as  to  the  mar- 
riage. The  Deputy  Magistrate  declined  to 
frame  a  charge,  and  discharged  the  accused. 

,  The  Sessions  Judge  directed  a  re-trial  to 
be  held  by  another  Deputy  Magistrate,  and 

'  ordered  that  the  evidence  of  the  wife  should 
be  taken  as  to  the  marriajgre.  Held  that  the 
Sessions  Judge,  in  ordering  a  re-trial,  had 
not  exercised  a  proper  discretion,  he  having 
admitted  that  the  prosecution  had  failed 
to  prove  the  marria|je,  and  it  had  not  been 
alleged  that  any  evidence  was  tendered  by 
the  prosecution,  and  not  taken  by  the  Deputy 
Magistrate.— Chunder  Nath  Ghosew.  Nun- 
dololl  Chatterji,  L  L.  R.,  1 1  Cal.  81  [see  p.  597 
of  this  book]. 
See  Plea  of  Guilty. 

Advocate-Gteneral— 
Case  certified  by.    See  Merchant  Ship- 

PING  Act. 
Right  of,  to  conduct  Prosecution.    See 
Conduct  of  Prosecution. 
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Affidavit  affirmed  before  Deputy  I 
Magistrate—  '     | 

See  False  Evidence,  7. 

Afflray— 

See  Jury,  8. 

Agent  of  Lajidowzier  to  give  In- 
formation of  Sudden  I)eath— 
See  Information  to  Police. 

Amendment  of  Charges- 
See  Sanction  to  Prosecute,  2. 
»    Separate  Trial,  i. 

Amin,  Effect  of  Possession  given 
by- 
See  Possession,  4. 

Animals  kept  without  License- 
See  Municipal  Offences,  4. 

Appeal-^ 

1.  Appeal — Criminal  Procedure  Code 
(A6i  X,  of  1872),  s,  2^2-'0fficer  appointed 
to  prefer  appeal — Judgment  of  acquittal — 
Conviction  on  charge  of  murder  or  culpable 
homicide  not  amounting  to  murder-^Ac- 
quittal.^  On  the  trial  by  a  jury  of  a  person 
on  a  charge  of  murder,  the  jury  found  the 
accused  not  guilty  of  the  offence  of  murder, 
but  convicted  him  of  culpable  homicide  not 
amounting  to  murder.  The  Sessions  Judee, 
although  he  disagreed  with  the  verdict,  de- 
clined to  submit  the  case  to  the  High  Court 
under  s.  263  of  the  Criminal  Procedure 
Code.  The  Local  Government  thereupon 
directed  the  Legal  Remembrancer  to  appeal 
under  s,  272  of  the  Code,  and  in  pursuance 
of  this  direction  an  appeal  was  preferred  by 
the  Junior  Government  Pleader.  Held  that 
the  appeal  was  duly  made.  Held  further 
that  a  judgment  passed  by  the  Court  of  Ses- 
sion, following  the  verdict  of  a  jury  acquit- 
ting the  prisoner,  is  a  judgment  of  acquittal 
within  the  meaning  of  s.  272.  Held  also  that, 
there  being  an  acquittal  on  the  charge  of 
murder,  the  appeal  lay. — Empress  of  India 
V,  Judoonath  Gangooly,  I.  L.  K.,  2  Cal.  273 
[se»  p.  36  of  this  book]. 

2.  Appeal — Presidency  Magistrates'  Act 
(IV,  of  1877),  s.  41 — Prosecution — Sanction 
of  Judge — Jurisdiction  of  High  Court."]  No 
appeal  lies  from  the  order  of  a  Judge  direct- 
ing a  prosecution  under  s.  41  of  the  Pre- 
sidency Magistrates'  A&, — In  the  Matter  of 
the  Petition  of  Janokey  Nath  Roy,  I.  L.  R., 
2  Cal.  466  [see  p.  64  of  this  book]. 

3.  Appeal — Criminal  Procedure  Code 
(AH  X.  of  1872),  ss.  471,  467,  193— Insti- 
tution of  criminal  prosecution  pending  ap- 
peal in  Civil  Court."]  If,  in  the  course  of  a 
proceeding,  either  civil  or  criminal,  a  Judge 
or  Magistrate  finds  clear  grounds  for  believ- 
ing that  either  the  parties  to  the  proceeding 
or  their  witnesses  have  committed  perjury 


Appeal  {contd.)— 

or  anv  other  offence  against  piiblic  lostke, 
he  is  justified  in  directing  criminal  proceed- 
ings against  such  person  under  s.  47  (  of  the 
Criminal  Procedure  Code  without  aay  fir- 
ther  inquiry  than  that  which  he  has  alfeady 
held  in  his  own  CourL  As  a  matter  of  dis- 
cretion and  propriety,  it  is  right  for  a  Coitit, 
before  committing  a  person  on  a  charge  of 
perjury  upon  his  own  uncontradicted  state- 
ment, to  await  the  hearing  of  the  appeel, 
where  an  appeal  is  pending,  in  the  case  ia 
which  he  is  charged  with  such  perjury. — la 
the  Matter  of  Mutty  Lall  Gfaose  and  others, 
I.  L.  R.,  6  Cal.  308  [see  p.  274  of  this  hoc*] . 

4.  Appeal — Appeal  from  decision  ofBemiA 
of  Magistrates — Summitry  procedure — Cri- 
minal Procedure  Code  (Act  X.  of  1872),  ck^ 
iSJ]  No  appeal  lies  to  a  District  Magis- 
trate from  the  decision  of  a  Bench  of  Ma- 
gistrates composed  of  an  Assistant  Magis- 
trate with  second-class  powers  and  two  or 
more  Honorary  Magistrates  in  a  case  tried 
under  ch.  18  of  the  Criminal  Prooednre 
Code.— In  the  Matter  of  the  Petition  of 
Havaldar  Roy  and  another,  I.  L.  R,,  9  CaL 
96  [see  p.  463  of  this  book]. 

5.  Appeal — Practice — Repeal  of  Ad-- 
Appeal  to  High  Court — Criminal  Procedure 
Code—Act  X.  of  1872,  s.  3^— Act  X.  of  1882, 
s.  408 — High  Court,  Revisional  Jurisdic- 
tion.] On  the  9th  of  December  1882,  a 
person  was  convicted  under  ss.  457  and  109 
of  the  Penal  Code,  and  sentenced  to  three 
years'  rigorous  imprisonment  by  a  Deputy 
Magistrate  of  Assam,  exercising  special 
powers  under  s.  ^  of  the  old  Code  ol  Cri- 
minal Procedure  (Act  X.  of  1872).  The 
new  Code  of  Criminal  Procedure  came  into 
force  on  the  ist  of  January  1883.  The 
prisoner  presented  an  appeal  to  the  High 
Court  from  the  conviction  and  sentence 
above  mentioned  on  the  23rd  of  January 
1883.  Held  by  Field,  J.  (Mitter,  J.,  express- 
ing  no  decided  opinion),  that  the  case  was 
governed  by  s.  408  of  the  new  Code  of  Cri- 
minal Procedure,  and  that  no  appeal  lay  to 
the  High  Court.  Held  by  the  Court  that 
the  case  was  a  fit  one  for  the  exercise  of  the 
High  Court's  revisional  jurisdiction,  and 
should  be  dealt  with  under  the  powers  con- 
ferred on  the  High  Court  by  virtue  of  that 
jurisdiction. — Rongai  v.  Empress,  I.  L.  R., 
9  Cal.  513  [see  p.  485  of  this  book]. 

6.  Appeal — Limitation  AH  (XV.  ofiSjy), 
s.  12 — Exclusion  of  time  in  obtaining  copy  ef 
judgment.]  Certain  accused  persons  were 
convicted  on  the  29th  February  1884,  and 
made  their  first  application  for  a  copy  ol 
the  judgment  on  the  25th  March,  tendoriag 
stamped  paper  for  such  copy  on  the  26tb  and 
29th  March.    The  copy  was  prepared  on  the 
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Appeal  (contd,) — 

3Dth,  and  the  prisoQers,  who  had  been  ad- 
mitted to  bail  on  the  5th  March,  presented 
tbeir  appeal  on  the  7th  April  1884,  which 
was  rejected  as  being  out  o£  time.  Held 
that  the  appeal  ought  to  have  been  admit- 
ted.— In  the  Matter  of  Jhabbu  Singh,  i.  L. 
R.,  10  Cal.  642  [see  p.  550  of  this  book]. 

Appeal—- 

gainst  Appellate  Order  of  Acquittal  by 
District  Magistrate.  See  Jurisdic* 
TiON  OF  High  Court,  4, 

A^^nst  Order  to  give  Security.  See  Secu- 
rity FOR  Good  Behaviour,  5, 

Against  Order  passed  by  Superintendent 
of  Tributary  Mehals.  See  Jurisdic- 
tion OP  High  Court,  4. 

Against  Sentence  of  Chief  Commissioner 
of  Assam.  SeeJuRisDicTiONOpHiOH 
Court,  i. 

Enhancement  of  Sentence  on.  See  En- 
hancement OF  Sentence. 

Form  and  Contents  of  Judgment  in  a  Case 
of.  See  Judgment. 

From  Sentence  of  Six  Months'  Rigorous 
Imprisonment  and  Fine  of  Rs.  aoo. 
See  Excise,  8. 

Hearing  of,  by  Judge  who  has  panted 
Sanction.  See  Sanction  to  Prose- 
cute, 12. 

In  Civil  Court,  Institution  of  Criminal 
Proceedings  pending.  See  Appeal,  3. 

On  Facts.  See  Jury,  3. 

To  Special  Court  at  Rangoon  from  Sen- 
tence of  Death  passed  by  Judicial 
Commissioner.  See  Jurisdiction,  2. 

Appeal  by  Local  Govemmenlr— 

1.  Appeal  by  Local  Government  — 
Criminal  Procedure  Code  (Act  X.  of  1S72J, 
s,  272 — Acqmttal — Limitation — Act  IX.  of 
187 J,  5.  S,  cl.  b,  and  Sch.  II.,  art.  153 — 
Act  XI.  of  1874,  s.  23.']  An  appeal  by  the 
Local  <jrovernment  under  s.  272,  Criminal 
Procedure  Code,  is  within  time  if  presented 
within  six  months  from  the  date  of  acquittal. 
The  sixty  days'  rule  does  not  apply. — Em- 
press V.  Jyadulla,  I.  L.  R.,  2  Cal.  436  [see 
p.  63  of  this  book]. 

2.  Appeal  by  Local  Government — Ap- 
peal upon  facts  from  verdict  of  jury — Cri- 
minal Procedure  Code  (Aft-  X.  of  1882),  ss, 
417,  418,  423."]  Under  the  provisions  of 
A6t  X.  of  1882,  no  appeal  at  the  instance  of 
the  Local  Government  lies  from  an  order  of 
acquittal  in  a  case  which  has  been  tried  by 
a  jury,  when  the  questions  involved  are  pure- 
ly questions  of  fact ;  for  such  an  appeal  to 
lie  It  must  be  supported  upon  a  ground  which 
is  covered  by  s.  418. — Government  of  Bengal 
if,  Parmeshur  Mullick,  I.  L.  R.,  10  Cal.  1029 
[see  p.  572  of  this  book]. 


Application— 

For  Copies.  See  Copies  o^  Depositions. 

For  Paymoit  of  Lost  Halves  of  Currency 
Notes.  See  Attempt  to  Cheat. 

For  Quashing  Commitment.  See  Com- 
mitment, I. 

For  Separate  Charges  and  Separate  Trials. 
See  Joinder  of  Charges,  i. 

For  Transfer  of  Case.  See  Transfer  of 
Case. 

Appointment- 
Time  from  which  an  Order  of,  dates.  See 
Jurisdiction,  3. 

Approver- 
See  Pardon. 

Arbitration- 
See  Stamp,  3. 

Anns  Act— 

Arms  Act  (XL  of  1878),  5.  /p,  cLf  and 
ss.  2S,  30 — Arms  in  a  temple — Confiscation  cf 
arms  used  for  purposes  of  worship — Inspector 
specially  empowered — License  to  possess  arms 
--Criminal  Procedure  Code  (A^  X.  of  1872J, 
s.  S79$  <ind  Sch,  IV. — **  Offences  against  other 
laws.*''\  A  collection  of  fire-arms,  consisting 
of  foursmall  cannons,  four  pistols,  and  thirty, 
one  muskets,  had  been  kept  as  objects  of 
worship  in  a  Sikh  temple  in  Patna  for  up- 
wards of  two  centuries.  The  mohunt  of  the 
temple  neglected  to  take  out  a  license  in  re- 
spect of  these  arms  under  A6t  XI.  of  1878.  A 
police-inspector,  who  was  appointed  to  see 
that  the  provisions  of  the  latter  Aft  were 
obeyed,  searched  the  temple  on  information 
received,  and,  having  found  the  arms,  pro- 
secuted the  person  who  had  charge  of  the 
temple.  The  latter  was  convicted  by  the 
Deputy  Magistrate  of  Patna  under  s.  19,  cl./, 
of  A€k.  XI.  of  1878,  and  sentenced  to  pay  a  fine 
of  Rs.  50,  or  to  be  rigorously  imprisoned  for 
two  months.  The  Deputy  Magistrate  also 
ordered  the  arms  to  be  confiscated,  and  di- 
rected that  their  value  and  the  fine  should  be 
divided  between  the  informer  and  the  police- 
inspector.  On  a  reference  from  the  Ses- 
sions Judge  of  Patna,  held,  with  reference  to 
Act  X.  of  1872,  s.  579,  and  the  last  heading 
to  sch.  iv.  of  the  same  Act,  and  to  s.  19,  cl. 
/,  of  Act  XL  of  1878,  that  the  proceedings 
of  the  police-inspector  and  the  conviction  of 
the  accused  were  not  illegal.  There  is  no- 
thing in  the  Arms  Act  to  exempt  the  custo- 
dians of  a  temple  from  complying  with  the 
requirements  of  the  Arms  A6t,  either  by 
taking  out  a  license,  or  obtaining  exemption 
under  s.  27.  S.  25  of  the  Arms  A6t  appears 
to  refer  to  cases  in  which  the  Magistrate  con- 
siders  that  arms,  whether  under  a  license  or 
not,  are  possessed  for  an  illegal  purpose,  or 
under  circumstances  such  as  to  endanger  the 
public  peace.  S.  30  of  the  Arms  Aft  appears 
to  contemplate  the  presence  of  some  special- 
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Arms  Act  (contd,)—  i 

ly  empowered  officer  besides  the  officer  con-  | 
ducting    the    search. — Empress    v.    Tegha  j 
Singh,  I.  L.  R.,  8  Cal.  473  [see  p.  399  of  this 
book].  I 

Arrest—  I 

Admission  made  to  Police  before.    See 

Admission. 
Of  Judgment-debtor,   Resistance  to.  See 

Sentence,  4. 
Under  Civil  Process,   Escape  from.  See 

Escape,  2. 

Arrest  pending  Appecd— 

Arrest  pending  Appeal — Criminal  Pro- 
cedure Code  (Act  X.  of  1872J,  s.  272.']  In 
an  appeal  under  s.  272  of  Act  X.  of  1872, 
the  High  Court  has  power  to  order  the  ac- 
cused to  be  arrested  pending  the  appeal. — 
Queen  v.  Gobin  Tewari,  I.  L.  R.,  i  Cal.  281 
fsee  p.  12  of  this  book]. 

Assam- 
Appeal  from  Sentence  of  Chief  Commis- 
sioner of.      See  Jurisdiction     of 
High  Court,  i. 

Assault— 

Counter-charges  of.     See  Irregularity, 

5. 
On  Civil  Court  Peon.    See  Sentence,  4. 

Assessment- 
Notice  of.   See  Municipal  Offences,  2. 

Assessors— 

Assessors — Criminal  Procedure  Code 
(Act  X.  of  1882J,  s.  3og — Trial  by  assessors 
— Evidence — Summing  up  of  evidence — 
Delivery  of  opinions  of  assessors — Sessions 
Judge,  Duties  of.'\  The  power  of  summing 
up  the  evidence  given  by  s.  309  of  the  new 
Code  of  Criminal  Procedure  (Act  X.  of 
1882)  is  intended  to  be  exercised  in  long  or 
intricate  cases,  and  the  Sessions  Judge 
should  confine  himself  to  summing  up  the 
evidence,  and  should  not  obtrude  on  the 
assessors  his  opinion  of  the  worthlessness 
or  otherwise  of  certain  portions  of  the  evi- 
dence.— Shadulla  Howladar  v.  Empress,  I. 
L.  R.,  9  Cal.  875  [see  p.  494  of  this  book]. 

Assessors- 
Trial  by  Jury  of  Case  triable  with.  See 
Jury,  3. 

Attachment  of  Property- 
Resistance  to.    See  Public  Servant,  3. 

Attempt  to  Cheat— 

Attempt  to  Cheat — Currency  Office — 
Application  for  payment  of  lost  halves  of  cur- 
rency notesP^  A  man  may  be  guilty  of  an 
attempt  to  cheat,  although  the  person  he  at- 
tempts to  cheat  is  forewarned,  and  is  there- 
fore not  cheated.  R.  v.  Hensler  (11  Cox 
C.  C.  570)  referred  to.  M  wrote  a  letter  to 
the  Currency  Office  atCalcutta,enclosing  the 


Attempt  to  Cheat  (contd.) — 

halves  of  two  Government  currency  not^ 
stating  that  the  other  halves  were  lost,  and 
enquiring  what  steps  should  be  taken  for 
the  recovery  of  the  value  of  the  notes.  Tbe 
Currency  Office,  having,  upon  enquiry,  dis> 
covered  that  the  amount  of  the  notes  had 
been  paid  to  the  holder  of  the  other  halvesi 
and  that  the  notes  had  been  withdrawn  from 
circulation  and  cancelled,  sent  M  the  usual 
form  of  claim  to  be  filled  up  and  returned  to 
it.  It  appeared  from  the  evidence  that  the 
Currency  Office  never  contemplated  paying 
M  in  respect  of  the  notes.  The  form  was 
filled  up  and  signed  by  M,  and  retnmed  by 
him  to  the  Currency  Office.  Held  that,  al- 
though there  was  no  intention  on  the  part  o£ 
the  Currency  Office  to  pay  the  amount  of*  the 
notes,  M  was  guilty  of  an  attempt  to  cheat. — 
Government  of  Bengal  v.  Umesh  C bunder 
Mitter  and  others,  I.  L.  R.,  16  Cal.  310  [see 
p.  908  of  this  book]. 

Attempt  to  commit  Forgery- 
See  Forgery,  i. 

Attempt  to  commit  an  OfEence— 

See  Sentence,  5. 

Attempt  to  commit  Theft- 
See  Sentence,  5. 

Attestation  of  Confession- 
See  Confession,  2. 

Award- 
See  Stamp,  3. 

B. 

Bail— 

Bail — Illegal  practice  —  Police-officer  — 
Court,  Duty  of— Criminal  Procedure  Code 
(Act  X.  of  1882),  ss.  344,  526,  526 A.']  The 
practice  of  leaving  to  the  police  the  decisioo 
as  to  the  sufficiency  of  bail,  when  bail  has  been 
ordered  by  the  (fourt,  is  contrary  to  law. 
The  duty  of  deciding  as  to  its  sufficiency  or 
otherwise  is  with  the  Court  itself,  and  not 
with  the  police.  M,  the  complainant,  on  the 
19th  November  1887,  made  an  application 
to  the  Deputy  Magistrate,  under  s.  526A  of 
the  Criminal  Proc^ure  Code,  for  the  post- 
ponement of  his  case  against  G,  to  enable 
him  to  apply  to  the  High  Court  under  s.  526 
for  a  transfer  of  the  case  from  the  file  of  the 
Deputy  Magistrate  to  that  of  another  offi- 
cer. On  the  same  date  the  Deputy  Magis- 
trate  refused  the  application,  and  proceraed 
with  the  case,  acquitting  G.  Held,  having 
regard  to  the  words  "the  Court  shall  exer- 
cise," &c.,  in  -s.  526A,  the  order  of  the  De- 
puty Magistrate  of  the  19th  November,  re- 
fusing to  grant  the  application,  was  illegal 
—  Queen- Empress  on  the  Prosecution  of 
Palakdhari  Mahton  and  others  v.  Gayitii 
Prosunno  Ghosal,  I.  L.  R.,  15  Cal.  45$  [sec 
p.  833  of  this  book]. 


Digitized  by 


Google 


DIGEST  OF  CRIMINAL  CASES. 


999 


Ballast  thrown  into  the  River- 
See  Master  and  Servant. 

Bamboos,  Pulling  down  of— 
See  Possession,  2. 

Bamboo-stockade  placed  on  Tidal 
Navigable  River- 
See  Public  Nuisance,  i. 

Bastardy  Proceedings- 
See  Maintenance,  6. 

Batwara  Proceedings- 
See  Possession,  4. 

Bench  of  Mckgistrates— 

Deciding  on  Evidence  recorded  by  another 
Bench.  See  Irregularity,  3. 

Including  a  Salaried  Officer  of  Municipa- 
lity. See  Irregularity,  2. 

Power  of.  See  Municipal  Offences,  5. 

Trial  before  Interested  Members  of.  See 
Irregularity,  i. 

Trial  of  Possession  Cases  by.  See  Pos- 
session, 3. 

When  DO  Appeal  lies  to  District  Magis- 
trate from  Decision  of.  See  Appeal. 

Bengal  Act  VI.  of  1863— 

Ss.  109,  no.  See  Municipal  Offences. 

Bengal  Act  III.  of  1864- 

Ss.  2,  10,  II,  13,  15,  16,  57,  58.  See  Mu- 
nicipal Offences,  i. 

Bengal  Act  II.  of  1867— 

See  Gambling. 

Bengal  Act  VIII.  of  1860— 

Distraint  under.  See  Criminal  Tres- 
pass T . 

Bengal  Act  IV.  of  1876— 

Ss.  75.  77.  78,  79.  34^,  35'-  See  Munici- 

PAL  Offences,  2. 
Ss.  75,  79.  See  Acquittal,  1. 
S.  77.  See  Municipal  Offences,  3. 
S.  248.  See  Municipal  Offences,  4. 

Bengal  Act  V.  of  1876— 

Ss.   180,  215,  216.  See   Municipal  of- 
fences, 5. 
S.  256.  See  Disobedience  of  Order,  2. 

Bengal  Act  VII.  of  1878— 

See  Cantonments  Act. 
n  Excise. 
n  Reasons  for  Conviction. 

Bengal  Act  IV.  of  1881— 

See  Reasons  for  Conviction. 

Bengal  Act  II.  of  1882— 

See  Embankment. 

Bigamy— 

Bigamy  —  Abetment  —  Penal  Code  (Act 
XL  V.  of  i860),  ss.  tog,  494.']  A  Mahomedan 
guardian  of  a  married  female  infant,  who, 
while  her  husband  is  living,  causes  a, mar- 
riage-ceremony to  be  gone  through  in  her 


Big€uny  {contd,)^ 

name  with  another  man,  but  without  her 
taking  any  part  in  the  transaction,  does  not 
commit  the  offence  of  abetment  under  ss. 
109  and  494  of  the  Penal  Code.  The  prac- 
tice of  instituting  criminal  proceedings  with 
a  view  to  determining  disputes  arising  in 
cases  of  this  class  condemned. — Empress  v. 
Abdool  Kurreem,  I.  L.  R.,  4  Cal.  10  [see  p. 
153  of  this  book]. 
See  Adultery,  i. 

Boarding-house-keeper  carrying 
on  Business  without  License — 
See  Municipal  Offences,  3. 

Boat,  Theft  of— 
See  Confession,  12. 

Boats,  Obstruction   on  Passa^re 
of—  ^^ 

See  Public  Nuisance,  i. 

Body  not  forthcoming  in  a  Case 
of  Murder- 
See  Confession,  12. 

Bona-fide  Claim,  of  Bight- 
See  Possession. 
M  Summary  Trial,  3. 

Bona  Fides— 
See  Defamation. 

Bond- 
Criminal  Prosecution  against  Owners  of 
a.  See  Evidence,  i. 

Book- 
Absence  of  Entry  in.     See  Right  of  Re- 
ply, 2. 

Books- 
Reference  to.     See  Right  of  Reply,  i. 

Branches   strewn   on  Biver  for 
Fishing  Purposes- 
See  Public  Spring. 

Brass  Drinking  Cup- 
See  Stolen  Property,  2. 

Breach  of  the  Peace- 
See  Possession,  9-12. 
w     Public  Nuisance,  2,  18. 
n    Recognizance. 
))     Revision,  i. 

British  Seamen — 

Trial  of,  for  Offences  committed  on  British 
Ship  on  High  Seas.  See  Merchant 
Shipping  Act. 

British  Territory- 
Property  stolen  in  Nepal  dishonestly  re- 
ceived in.  See  Stolen  Property,  i. 

Buildings- 
Erection  of.     See  Public  Nuisance,  6. 

Bund- 
Repairing  a.     See  Rioting,  2. 
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Borden  of  Proof  where  Easement 
claimed-- 

See  Possession,  26. 


Ocdling  for  Records  of  First^<daB8 
Mi^ristrate's  Gourt— 

District  Magistrate's  Power  of.    See  Ac> 

QUITTAL,  2. 

Galling  for  Records  of  Inferior 
Ck>iirtr-- 
See  Record  of  Inferior  Court. 

Cantonments  Act — 

Cantonments  Act  (III.  of  1880),  s.  14^ 
Bengal  Excise  Act  (VIL  of  1878J,  ss.  4,  ir, 
^9,  32  —  Spirituotis  liquor — Tart  —  Canton- 
ment Magistrate,  Powers  af^  to  cancel  Hcense 
— Revenue-authorities.  ]  ' '  Tari "  or '  *  toddy ' ' 
is  "  spirituous  liquor  "  within  the  meaning 
of  s.  14  of  Act  III.  of  1880.  The  words 
•* spirituous  liquor,'*  "wine,"  and  *'  intoxicat- 
ing drugs  "in  that  section,  must  be  taken  in 
their  popular  and  ordinary  meaning.  A 
Cantonment  Magistrate  in  bis  judicial  capo^ 
city  has  no  authority  to  cancel  a  license.  The 
power  to  cancel  liceoses  belongs  to  the 
revenue-authorities.  —  Queen-Empress  «. 
Ramdhani  Passi,  I.  L.  R.,  13  Cal.  452  [see 
p.  381  of  this  book]. 

Ofiurt,  Turning  Goods  off  a— 
See  Mischief,  i. 

Case  certified  by  Advocate-Genei- 
ral— 

See  Merchant  Shipping  Act. 

Oash^  Deposit  of,  in  Lieu  of  SeciA- 
nty— 
See  Security  for  Good  Behaviour,  2. 

Cattle-trespass  Aot^^ 

1.  Cattle-trespass  Act  (I.  of  1871),  ss. 
20f  22 — False  complaint — Compensation."] 
A  complaint  was  made  a^inst  certain  per- 
sons under  s.  20  of  the  Cattle*trespass  Act 
of  1 87 1,  charging  them  with  having  iUe|^lfy 
seized  and  detained  the  complainant's  cattle. 
The  Assistant  Magistrate  who  heard  the 
complaint  found  it  to  be  false,  and  he  order- 
ed the  complainant  to  pay  Rs.  20  compen- 
sation to  the  accused,  and  in  default  to  suffer 
simple  imprisonment  for  21  days.  On  ap- 
plication to  the  High  Court,  held  that  the 
order  was  illegal,  and  must  be  set  aside. — In 
the  Matter  of  Kala  Chand  and  others  v.  Gu- 
dadhur  Biswas  and  others,  I.  L.  R.,  13  Cat 
304  [see  p.  707  of  this  book], 

2.  Cattle-trespass  Act  (I.  of  1871),  s. 
22 — Joint  fine — Fine  and  compensation,] 
Proceedings  under  s.  22  of  the  Cattle-tres- 
pass Act  are  quasi-ciwW  in  their  nature ;  a 
Magistrate  being  at  liberty  under  that  sec- 
tion to  assess  and  enforce,  in  a  summary 


Cattle-trespass  Act  (cdntd.} — 

manner,  compensation  for  an  injuryforwhidi 
a  civil  action  might  be  brought.  An  order, 
therefore,  for  the  payment  of  a  sum  as  fine 
and  compensation,  passed  against  two  per- 
sons under  that  section,  which  does  not  Spe- 
cify the  proportionate  amount  payable  by 
each,  is  good. — In  the  Matter  of  Neaz  9. 
Monsor  and  another,  L  L.  R.,  14  Cal.  175 
[see  p.  734  of  this  book]. 

3.  Cattle-trespass  Act  (I.  of  iSji^s^ 
22 — Illegal  seisure  of  cattle — Appeal  in  eti- 
minal  case."]  No  appeal  lies  from  an  o^der 
under  s.  22  of  Act  I.  of  1871,  awarding  cou- 
pensation  for  illegal  seizure  of  cattle.  Queen- 
Empress  V,  Raja  Lakshma  (I.  L.  R.,  10  Bom. 
230)  followed.  See  also  In  re  Gunesh  Per- 
shad  (3  N.  W.  200).  —  Dhiku  v.  Denonath 
Deb  alias  Dinu,  I.  L.  R,  15  Cal.  712  [see 
p.  874  of  this  book]. 

Cause  of  Death- 
Report  of  Magistrate  on.   See  Inquiry 

INTO  Cause  of  Death. 
Opinion  of  Experts  as  to.  See  Confes- 
sion, 14. 
'  Causing  Death  by  Rash  and  Neg- 
ligent Act- 
See  Culpable  HonicroB,  3. 
n    Rash  and  Negligbnt  Act. 

Causing  Disappe€urance  of  Evi- 
dence— 

Causing  Disappearance  of  Evidence — 
Omitting  to  report  a  sudden,  unnatural,  «r 
suspicious  death—Penal  Code  (Aa  XLV,  of 
1860J,  ss.  176,  201 — Criminal  Procedure 
Code  (Ail  X.  of  1882J,  s.  4$^]  Before  an  ac- 
cused can  be  convicted  of  an  offence  under 
s.  201  of  the  Penal  Code,  it  must  be  proved 
that  an  offence,  the  evidence  of  which  he  is 
charged  with  causing  to  disappear,  has  ac- 
tually been  committed,  and  also  that  the  ac- 
cused knew,  or  had  information  sufficient  to 
lead  him  to  believe,  that  the  offence  hui 
been  committed.  Empress  of  India  r. 
Abdul  Kadir  (I,  L.  R.,  3  All.  279)  followed. 
Held  {pet  Prinsep  and  Macpherson,  JJ.).— 
It  is  not  necessary,  in  order  to  suppoit  a 
conviction,  under  s.  176  of  the  Pena)  Code, 
against  a  person  falling  within  the  provi- 
sions of  s.  45  of  the  Criminal  Prooednie 
Code  for  not  giving  information  of  an  oc- 
currence falling  under  cl.  d  of  that  sectSod^ 
to  show  that  the  death  actually  occurred  oa 
his  land,  when  the  circumstances  disciosis4 
show  that  a  body  has  been  found  under  ck- 
cumstances  denoting  that  the  death  was 
sudden,  unnatural,  or  suspicious ;  the  fincfii^ 
of  the  body  being  a  faft  from  which  a  Coort 
might  reasonably  infer,  in  the  absence  of 
evidence  to  the  contrary,  that  the  death 
took  place  there.  Held  {per  Mitter,  J.).— It 
is  necessary,  to  secure  a  conviction  in  tlie 
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CaoBing  Disappearance  of  Evi- 
dence {contd.) — 
latter  case,  to  prove  that  the  death  took 
place,  or  occurred,  in  the  village  or  on  the 
land  of  the  accused,  and  the  finding  of  a 
body  there  does  not  of  itself  afford  that 
proof. — Matuki  Misser  v.  Queen-Empress, 
I.  L.  R,,  II  Cal.  619  [see  p.  641  of  this 
book]. 

Certificate  of  Oonfession— - 
See  Confession,  15. 

Charge— 

1 .  C  H ARGE  —  Practice  —  Committal  for 
trial  after  charge  has  been  drawn  up— Cri- 
minal Procedure  Code  (A6i  X.  of  1872J,  ss. 
4,  220,  221.']  S.  221  of  the  Criminal  Pro- 
cedure Code  authorizes  a  Magistrate,  after 
a  charge  has  been  drawn  up,  to  stop  further 
proceedings,  and  commit  for  trial.  Although 
the  explanation  to  s.  220  provides  that,  if  a 
charge  is  drawn  up,  the  prisoner  must  be 
either  convicted  or  acquitted,  it  does  not 
require  that  the  conviction  or  acquittal 
should  be  by  the  Ma^strate  who  drew  the 
charge. — Empress  v.  Kudrutoollah,  I.  L.  R., 
3  Cal.  4P5  [see  p.  124  of  this  book]. 

2.  Charge — Criminal  proceedings — Ne- 
cessity for  explaining  charge  to  accused — 
Statement  to  Magistrate  in  foreign  lan- 
guage—Criminal Procedure  Code  (A£l  X. 
of  1872),  ss.  122,  23rj,  346^  When  arraign- 
ing an  accused,  and  before  receiving  his  plea, 
the  Court  should  be  careful  to  insure  the  ex- 
planation of  the  charge  in  a  manner  suffi- 
ciently explicit  to  enable  the  accused  to  un- 
derstand thoroughly  the  nature  of  the  charge 
to  which  he  is  called  upon  to  plead.  It  is  not 
necessary  that  a  statement  made  to  a  Court 
by  an  accused  in  a  foreign  language  should 
be  taken  down  in  the  words  of  that  language. 
The  language  in  which  the  statement  is  con- 
veyed to  the  Court  by  the  interpreter  is  the 
language  in  which  it  should  be  recorded. — 
Empress  v.  Vaimbilee ;  Vaimbilee  v.  Em- 
press, I.  L.  R.,  5  Cal.  826  [see  p.  240  of  this 
book]. 

3.  Charge — Evidence — Dying  statement 
— Presence  of  accused — Penal  Code  (A^ 
XLV,  of  1860J,  s.  300 — Frame  of  charge.'] 
The  dying  statement  of  a  deceased  person 
must  be  taken  in  the  presence  of  the  ac- 
cused ;  if  not  so  taken,  the  writing  cannot 
be  admitted  to  prove  the  statement  made. 
The  statement  may  be  proved  in  the  ordi- 
nary way  by  a  person  who  heard  it,  and  the 
writing  may  be  used  for  the  purpose  of  re- 
freshing the  witness'^  memory.  A  prisoner 
was  charged  with  "  causing  the  death  of  A 
by  inflicting  a  wound  on  him  with  a '  chheni,' 
with  the  intention  of  causing  bodily  injury, 
such  as  was  sufficient,  in  the  course  of  na- 
ture, to  cause  death,  or  which  he  knew  to 


Charge  (contd.)— 

be  likely  to  cause  death."  Held  that  the 
charge  was  defective  and  inexact  as  regard- 
ed the  second  and  third  clauses  of  the  defi- 
nition of  murder  in  s.  300  of  the  Penal 
Code.  With  reference  to  the  second  clause, 
it  should  have  run,  "  likely  to  cause  the  death 
of  A,  the  person  to  whom  the  harm  was 
caused."  With  reference  to  the  third  clause, 
it  should  have  said  **  ordinary  course  of  na- 
ture."— Empress  v.  Samiruddin,  I.  L.  R.,  8 
Cal.  21 1  [or  p.  385  of  this  book]. 

4.  Charge— Accused  entitled  to  know 
exact  nature  of  charge  made  against  him-^ 
Criminal  Procedure  Code  (Act  X.  of  1882J, 
s.  221.]  An  accused  is  entitled  to  know 
with  certainty  and  accuracy  the  exact  nature 
of  the  charge  brought  against  him,  and,  un- 
less he  has  this  knowledge,  he  must  be  se- 
riously prejudiced  in  his  defence.  This  is 
true  in  all  cases,  but  it  is  more  especially 
true  in  cases  where  it  is  sought  to  implicate 
him  for  acts  not  committed  by  himself,  but 
by  others  with  whom  he  was  in  company.— • 
Behari  Mahton  v.  Empress,  I.  L.R.,  ii  Cal. 
106  [see  p.  605  of  this  book]. 

Charee — 

Amendment  of.    See  Sanction  to  Pro- 
secute, 2. 
)i    Separate  Trial,  i  . 
Of  Three  Offences  of  Same  Kind.  See 

Irregularity,  4. 
Vagueness  of.  See  False  Evidence,  i. 

Charge  to  Jury- 
See  Evidence,  4. 
„    Jury,  7. 

Charges—  ^     ^ 

Added  at  Session.  See  Evidence,  4. 
Arising  out  of  Same  Transaction.   See 

Joinder  of  Charges,  2. 
Distinct  and  Separate,  tried  simultaneous- 
ly by  Jury.  See  Separate  Charges, 
2.  ^ 

Joinder  of.  See  Joinder  of  Charges. 
Limit  on  Number  of.  See  Separate 
Charges,  i. 
Charter  of  High  Court— 
S.  1$.  See  Possession,  2. 
S.  26.  See  Jury,  7. 

Cheat- 
See  Attempt  to  Cheat. 

Chief  Commissioner  of  Assam- 
Appeal  from  Sentence  of.  See  Jurisdic- 
tion OF  High  Court,  1. 

Child—  .     t.  „.  c 

Blow  intended  for  another  Falhng  on.  See 

Jury,  2. 
Civil  (as    opposed  to    Military) 

Court- 
Jurisdiction  of.  See  Mutiny  Act. 

I.  L.  R.,  Cal.  ia6. 
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Oivil  Courtr- 

Decision  on  Title  bj.  See  Possession,  9. 

Institution  of  Criminal  Case  pending  Ap- 
peal in.  See  Appeal,  3. 

Ouster  without  Authority  of.  See  Pos- 
session, 4. 

Resistance  to  Execution  of  Legal  Process 

of.  See  Sentence,  4. 
When  a  Case  of  Obstruction  is  fit  for. 

See  Public  Nuisance,  10. 

Civil  Prooe00«- 

Eacapt  from  Arrest  under.  See  Escape,  2. 

Oivil  Biglits  ot  a  Subject- 
Duty  of  Magistrate  in  dealing  with.    See 
Public  Nuisance,  2. 

Oivil  Suit- 
Injunction  in.  See  Disobedience  of  Or- 
der, I. 
Out  of  which  Criminal  Prosecution  arises. 

Judgment  ia.  See  Evidence,  i. 
Tre$pa98  during  Pendency  of.  See  Sum- 
mary Trial,  5. 
Usit^Forged  Document  in.   See  Forged 
Document,  i. 

OlAiTTiantB— 

Joint  Hearing  of  Case  of  Several.  See 
Possession,  22. 

Olerk  of  Magistrate  not  disquali- 
fied to  sit  on  Jury- 
See  Evidence,  4. 

Oognisance  of  Offence  on  Suspi- 
cion- 
See  False  Charge,  11. 

Oollection  of  Bent- 
Order  prohibiting.  See  Public  Nuisance, 

Oommission-^ 

1.  Commission— Po^ia-xm^Am  female— 
Right  t»  be  examined  on  commission — Pro- 
cedure on  examination — Mode  in  which  a 
Magisi/rate  should  show  cause  against  a 
nde.']  A  parda-nasbin  woman  summoned 
as  a  witness  in  a  criminal  case  has  a  right 
to  be  exempted  from  personal  attendance 
at  Court  and  to  be  examined  on  commis- 
sion. When  a  Magistrate  wishes  to  show 
cause  against  a  rule  issued  by  the  High 
Court,  the  proper  course  for  him  to  adopt  is 
to  apply  to  the  Legal  Remembraacer  to  cause 
an  appearance  to  be  made  for  him  in  Court, 
and  not  to  address  the  Registrar  by  letter. — 
In  the  Matter  of  the  Petition  of  Hurro 
Soondery  Chowdhrain,  I.  L.  R.,  4  Cal.  20 
[see  p.  159  of  this  book]. 

2.  Commission — Witness,  Examination 0/ 
— Commission  in  criminal  case — High  Courts* 
Criminal  Procedure  AH  (X,  of  1875),  s.  76J] 
The  High  Court  refused  to  issue  a  commis- 
sion in  a  criminal  case,  on  the  ground  that 


Oommission  ieonid.)'^ 

such  a  course  would  be  unsatisfactory  and 
dangerous  to  the  interests  of  the  prisoner. 
—Empress  v.  R.  P.  Counsell.  I.  L.  R.,  8  Cal. 
896  [see  p.  437  of  this  book]. 

3.  Commission — Criminal  Procedure  Code 
(Act  X,  of  1882),  S.50J—'*  Parda-nashin" 
woman — Examination  by  commission — Per- 
sonal appearance  in  Court.'\  A  Hindu  lady 
having  been  summoned  as  a  witness  on  be- 
half of  an  accused  applied  under  s.  503  of 
the  Code  of  Criminsd  Procedure  to  be  ex- 
amined by  commbsion  on  the  ground  (inter 
olid)  that  she  was  a  "  parda-nashin,"  and 
that  her  enforced  appearance  in  a  Crimi- 
nal Court  would  entail  a  forfeiture  or  her 
dignity  and  position  in  Hindu  society.  Held 
that  such  application  was  properly  made 
under  the  section,  and  that,  under  the  cir- 
cumstances of  the  case,  the  order  prayed 
for  could  be  made. — In  the  Matter  of  the 
Petition  of  Din  Tarini  Deb*^  I.  L.  R^  15 
CaL  775  [see  p.  875  of  this  book]. 

See  Evidence,  2. 
if    Merchant  Shipping  Act. 

Commitment — 

1.  Commitment — High  Courts'  Critmimal 
Procedure  Act  (X.  of  187 s)$  ss,  14,  147^- 
Commitment f  Application  to  quash — 24  and 
25  Vic.,  c,  I04y  ss,  13,  /5.]  The  words  "ar 
other  proceeding"  in  s.  147  of  Act  X.  of 
1875  do  pot  include  a  commitment ;  and  an 
application  to  have  a  commitment  quashed 
can  be  entertained  under  the  provisions  d 
that  section.  Application  under  s.  14  of 
that  Act  should  be  disposed  of  by  the  High 
Court  in  the  exercise  of  its  ordinary  origi* 
nal  criminal  jurisdiction.  —  Charoo  Chun- 
der  Mullick  v.  Empress,  I.  L.  R.,  9  CaJ.  397 
[see  p.  475  of  this  book]. 

2.  Com  uiTUEf^T— Jurisdiction  of  Magis- 
trate— Criminal  Procedure  Code  (Act  X.  of 
1882),  s.  34g— Penal  Code  {Act  XLV.  of 
i860),  s.  411 — Receiving  stolen  propertyr^ 
Under  s.  349  of  the  Criminal  Procedure  Code 
a  Second-ciass  Magistrate  transmitted  a  case 
to  the  District  Magistrate,  being  of  ophuoa 
that  a  more  severe  punishment  was  deserved 
than  he  was  empowered  to  inflict.  The 
District  Magistrate  returned  the  record  to 
the  Second-class  Magistrate,  directing  him 
to  commit  the  case  to  the  Sessions  Court 
The  committal  directed  was  duly  made. 
The  High  Court  refused  to  interfere  in  the 
matter,  holding  that  the  proceedings  of  the 
Second-class  Magistrate  were  not  iil^fal, 
and  that  there  was  nothing  done  which  took 
awa)r  the  jurisdiction  of  the  Second-dus 
Magistrate  to  commit. — Queen*  Empress  «. 
Chandu  Gowala  and  another,  I.  L.  K^  14 
Cal.  355  [see  p.  738  of  this  book]. 
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Commitment — 

After  Charge  drawn  up.    See  Charge,  i. 

Directed  by  Sessions  Judge.  See  Dis- 
charge, 9. 

By  Sessions  Judge  ol  Case  dismissed  by 
Deputy  Magistrate.  See  Discharge, 

3- 

By  Sessions  Judge  without   Notice   to 

Accused  to  show  Cause.    See  Dis- 

charge,  5. 
By  Sessions  Judge  of  Case  to  Himself. 

See  Jurisdiction,  i. 
Power  of  High  Court  to  quash  Illegal. 

See  Sanction  to  Prosecute,  5. 
Powers  of  Second-class  Magistrate  as  to. 

See  Jurisdiction,  6. 

Committal  for  Contempt- 
See  Disobedience  of  Order,  i. 

Common  Object- 
See  Sentence,  4»,  7. 

Compensation— 

Compensation — Criminal  Procedure  Code 
(A61X.  of  1872),  s,  2H — Order  of  acquittal 
— Compensation  to  accused,"]  An  order  for 
compensation  against  a  complainant  maybe 
made  on  an  order  of  acquittal  under  s.  211  of 
the  Criminal  Procedure  Code. — Mona  Sheikh 
«.  Ishan  Bardhan,  I.  L.  R.,  6  Cal.  581  [see  p. 
297  of  this  book]. 

See  Cattle-trespass  Act. 

Competent  Witness — 

Magistrate  when  not  a.  See  Discharge,  2. 

Complainant- 
Absence  of,  in  Warrant -case.  See  Dis- 
charge, 6. 

Complaint— 

Complaint — Criminal  Procedure  Code 
(A^  X.  of  1882),  ss,  igif  202,  203 — Magis- 
trate, Power  of—"  May  take  cognisance  of, " 
Meaning  of^  The  use  of  the  term  "  may 
take  cognizance  of  any  offence  "  in  s.  191  of 
the  Criminal  Procedure  Code  does  not  make 
it  optional  with  a  Magistrate  to  hear  a  com- 
plamant,  but  refers  rather  to  the  action  of  the 
Magistrate  in  taking  cognizance  of  an  of- 
fence in  either  of  the  specified  courses  in 
which  the  facts  constituting  the  offence  may 
be  brought  to  his  notice.  He  is  bound  to  exa- 
mine the  complainant,  and  then  can  either 
issue  summons  to  the  accused,  or  order  an 
enquiry  under  s.  202,  or  dismiss  thecomplaint 
under  s.  203. — Umer  AH  v.  Safer  Ali  and 
another,  I.  L.  R.,  13  Cal.  334  [see  p.  709  of 
this  book]. 

Complaint— 

When  Dismissal  of,  does  not  amount  to 
Acquittal.  See  Dismissal  of  Com- 
plaint, I. 

May  be  dismissed  on  what  grounds.  See 
Dismissal  op  Complaint.  2. 


Compoundable  Offenoe— 

Criminal  Trespass  is  a.  See  Acquittal,  2. 

Compounding  of  Offences- 
See  False  Charge,  9. 

Conourrent  Jurisdiction— 

See  Revision,  5. 

Conditional  LegiBlation-* 
See  Jurisdiction  of  High  Court,  2. 

Conduct  of  Prosecution-- 

Conduct  of  Prosecution — By  Advocate 
or  Attorney — Permission  by  Magistrate- 
Presidency  Magistrates*  ASt  (IV.  of  1877J,  s. 
I2g.']  With  the  exception  of  the  Advocate- 
General,  Standing  Counsel,  Government  Sk>- 
licitor,  or  other  officer  generally  or  specially 
empowered  by  the  Local  Government  in  that 
behalf,  no  person,  whether  counsel  or  attor- 
ney, can  claim  the  right  to  conduct  the  pro- 
secution of  any  criminal  case  without  the 
permission  of  the  Presidency  Magistrate. — 
Empress  v.  Butokristo  Dass,  I.  L.  R.,  6  Cal. 
59  [see  p.  252  of  this  book]. 

Confession— 

I.  ConYESSioti— Evidence    A61     (I,    of 
1872),  ss,  2S,  26,  167— Admissibility  in  evi- 
dence of  confession — Police-officer  also  a  Ma- 
gistrate— Deputy  Commissioner  of  Police  in 
Calcutta — Letters  Patent,  186$,  s.  26 — Case 
certified  by  Advocate- General,']     The   pri- 
soner, on  his  arrest,  made  a  statement  in  the 
nature  of  a  confession,  which  was  reduced 
into  writing  by  one  of  the  inspectors  in  whose 
custody  the  prisoner  was,  and  subsequently 
signed  and  acknowledged  by  the  prisoner  in 
the  presence  of  the  Deputy  Commissioner  of 
Police  at  the  Police  Office,  the  Deputy  Com- 
missioner receiving  and  attesting  the  state- 
ment in  his  capacity  as  Magistrate  and  Jus- 
tice of  the  Peace.  At  the  trial  of  the  prisoner 
at  the  Criminal  Sessions  of  the  High  Court, 
this  statement  was  tendered  in  evidence 
against  him,  and  admitted  by  the  Judge,  who 
overruled  an  objection  on  behalf  of  the  pri- 
soner that,  under  s.  25  of  the  Evidence  A^, 
it  was  inadmissible.    On  a  case  certified  by 
the  Advocate-General  under  cl.  26  of  th« 
Letters  Patent,  held  that  the  confession  was 
under  s.  25  of  the  Evidence  Aft,  not  adrais-' 
sible  in  evidence.  Per  Garth,  C.J.— S.  26  of 
the  Evidence  Aft  is  not  to  be  read  as  quali. 
fyinjr  the  plain  meaning  of  s.  25.     In  coo- 
struine  s.  25    the  term  "police-officer"  is 
not  to  be  read  in  a  technicaU  sense,  but  in  its 
more  comprehensive  and  popular  meaning 
Per  Curiam,— S,  167  of  the  Evidence  Aa  apl 
plies  as  well  to  criminal  as  to  civil  cas<» 
Per  Garth,  C.J.  (Pontifex,  J.,  doubting).-^ 
The  Court  which  under  that  section  is  to  de- 
cide upon  the  sufficiency  of  the  evidence  to 
support  the  conviction  is,  in  a  case  comini; 
before  the  Court  under  s.  26  of  the  Letters 
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Patent,  the  Court  of  review,  and  not  the 
Court  below.  Such  decision  is  to  be  come  to 
on  being  informed  by  the  Judge's  notes,  and 
if  necessary  by  the  Judge  himself,  of  the  evi- 
.  dence  adduced  at  the  trial.  Per  Curiam. — 
Apart  from  s.  167,  the  Court  has  power,  in 
a  case  under  cl.  26  of  the  Letters  Patent,  to 
review  the  whole  case  on  the  merits,  and 
affirm  or  quash  the  conviction. — Queen  v, 
Hurribole  Chunder  Ghose,  I.  L.  R.,  i  Cal. 
207  [see  p.  I  of  this  book]. 

2.  Confession — Attestation  when  unne- 
cessary— Criminal  Procedure  Code  (Act  X.  of 
J872jt  ss.  324,  346.'\     The  attestation  re- 

2uired  by  s.  346  of  the  Criminal  Procedure 
lode  is  unnecessary  when  a  confession  is 
made  in  Court  to  the  officer  trying  the  case 
at  the  time  of  trial. — Chumman  Shaw,  In  re^ 
I.  L.  R.,  3  Cal.  756  [see  p.  146  of  this  book]. 

3.  Con  FESSiON — Evidence  Act  (1, 0/1872), 
s.  30 — Confession  of  one  prisoner  implicat- 
ing himself  and  another.  Effect  of]  Under 
s.  30  of  the  Evidence  Act,  the  confession  of 
a  prisoner  affecting  himself  and  another 
person  charged  with  the  same  offence  is, 
when  duly  proved,  admissible  as  evidence 
against  both,  but  such  second  person  cannot, 
when  it  is  uncorroborated  as  against  him,  be 
legally  convicted  on  it.  Per  Garth,  C.J. — 
Such  evidence  must  be  dealt  with  by  the 
Court  in  the  same  manner  as  any  other  evi- 
dence. The  weight,  however,  to  be  attached 
to  such  evidence,  and  the  question,  whether 
taken  bv  itself  it  is  sufficient  in  point  of  law 
to  justify  a  conviction,  is  a  question  for  the 
Judge.  Unsupported  by  other  evidence,  it, 
however,  should  be  taken  as  evidence  of  the 
very  weakest  kind,  being  simply  a  statement 
of  a  third  person  not  made  upon  oath  or  affir- 
mation. If  such  confession  is  corroborated 
by  other  evidence,  it  is  immaterial  whether, 
in  proving  the  case  at  the  trial,  the  confes- 
sion precedes  the  other  evidence,  or  the 
other  evidence  precedes  the  confession.  Per 
Jackson,  J.  (McDonel,  J.,  concurring). — 
Such  evidence  is  not  sufficient  to  support  a 
conviction,  even  if  corroborated  by  circum- 
stantial evidence,  unless  the  circumstances 
constituting  corroboration  would,  if  believ- 
ed to  exist,  themselves  support  a  conviction. 
Per  Curiam. — The  word  *  Court,*  in  s.  30  of 
the  Evidence  Act,  means,  not  only  the  Judge 
in  a  trial  by  a  Judge  with  a  jury,  but  in- 
cludes both  Judee  and  jury. — Empress  v. 
Ashootosh  Chuckerbutty,  I.  L.  R.,  4  Cal. 
483  [see  p.  179  of  this  book]. 

4.  Confession — Evidence —  Admissibili- 
ty of  secondary  evidence  of  confession — Con- 
fession not  taken  in  accordance  with  s.  346 
of  Criminal  Procedure  Code  (ActX,  of  1872).} 
When  the  confession  of  a  prisoner,  under 
9.  1 22  of  the  Criminal  Procedure  Code,  was 


Ck>nfe8sion  (contd,)— 

not  taken  in  the  manner  provided  by  s.  346, 
and  was,  therefore,  defective,  held  that  the 
evidence  of  the  recording  officer,  that  socb 
confession  was  actually  made,  was  inadmis- 
sible to  remedy  the  defect  Reg.  v.  Bai  Rataa 
(10  Bom.  H.  C.  Rep.  166)  followed.— Em- 
press V,  Mannoo  Tamoolee,  I.  L.  R^  4  Cal 
696  [see  p.  198  of  thb  book]. 

5.  Confession — Criminal  Procedure 
Code  f Act  X.  of  1872J,  ss.  122,  193,  346.1 
A  confession  recorded  by  a  Magi^rate,  who 
afterwards  conducts  the  inquiry  prelimina- 
ry to  committal,  and  has  jurisdiction  to  do 
so,  is  to  be  treated  as  an  examination  under 
s.  193  of  the  Criminal  Procedure  Code,  and 
not  as  a  confession  recorded  under  s.  122, 
notwithstanding  that  the  prisoner  may  have 
been  brought  before  the  Magistrate  before 
the  conclusion  of  the  police-investigation. 
To  such  a  confession,  censequently,  the  pro- 
visions of  the  last  para,  of  s.  346  apply.  S. 
122  of  the  Criminal  Procedure  Code  coo- 
templates  and  provides  for  cases  in  which 
confessions  are  recorded  by  a  Magistrate 
other  than  the  Magistrate  by  whom  the  case 
is  inquired  into  or  tried.  Empress  r.  Man- 
noo Tamoolee  (I.  L.  R.,  4  Cal.  696)  distin- 
guished.— Empress  v.  Anuntram  Singh,  L 
L.  R.,  5  Cal.  954  [see  p.  246  of  this  book]. 

6.  CoNFESSiON^-CrJmjwfl/  Procedure 
Code  (Act  X.  of  T872J,  ss.  122,  j^^— £w- 
dence  Act  (I.  of  1872),  s.  jj.]  When  a  con- 
fession is  made  to  a  Magistrate  by  an  ac- 
cused person  during  an  inquiry  held  pre- 
viously to  the  case  being  taken  up  by  the 
committing  officer,  and  by  an  officer  acting 
merely  as  a  recording  officer,  it  must  be  re- 
corded in  strict  accordance  with  the  pro- 
visions of  ss.  122  and  346  of  the  Code  of 
Criminal  Procedure.  If  the  provisions  of 
these  sections  have  not  been  fully  complied 
with  by  the  recording  officer,  the  Court  o£ 
Session  may  take  evidence  that  the  accused 
person  duly  made  the  statement  recorded ; 
but  a  Court  of  Session  is  not  at  liberty  to 
treat  a  deposition  sent  up  with  the  record 
and  made  by  the  recording  officer  before  the 
committing  officer  to  the  effect  that  the  ac- 
cused person  did  in  fact  duly  make  before 
him  the  statement  recorded  as  evidence  <rf 
that  fact.  In  such  a  case  the  recording  offi- 
cer must  himself  be  called  and  examined  by 
the  Court  of  Session,  except  in  cases  in 
which  the  presence  of  the  recording  officer 
cannot  be  obtained  without  an  amount  of 
delay  or  expense  which,  under  the  circum- 
stances of  the  case,  the  Court  of  Sessioa 
considers  unreasonable. — Noshai  Mistriand 
Ram  Chunder  Haldar  v.  Empress,  I.  L.  R., 
5  Cal.  958  [see  p.  248  of  this  book]. 

7.  Con  fession — Evidence  Act  (7. 0/1872% 
ss.  30,    138 — Admission — Examinatum   ef 
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witnesses — Judge — Penal  Code  (Act  XLV, 
of  i860),  ss.  114,  149,  302.']  A  prisoner, 
charged  together  with  others  with  being  a 
member  of  an  unlawful  assembly,  made  a 
statement  before  the  committing  Magis. 
trate  implicating  his  fellow- prisoners  and 
another  person.  He  subsequently  withdrew 
this  statement,  and  made  another,  in  which 
he  endeavoured  to  exculpate  himself.  Held 
that  this  statement  was  not  evidence  against 
the  other  prisoners  under  s.  30  of  the  Evi- 
dence Act.  It  was  not  a  confession,  nor  did 
it  amount  to  any  admission  by  the  prisoner 
that  he  was  guilty  in  any  degree  of  the  of- 
fence charged  ;  but  it  was  simply  an  endea- 
vour on  his  part  to  explain  his  own  presence 
on  the  occasion  in  such  a  manner  as  to  ex- 
calpate  himself,  and  any  mention  made  by 
him  in  such  a  statement  of  other  persons 
having  been  engaged  in  the  riot  was  alto- 
gether irrelevant,  and  not  evidence  against 
them.  At  a  trial  before  a  Sessions  Court, 
the  Judge,  on  the  examination-in-chief  of 
the  witnesses  for  the  prosecution  being  fin- 
ished, questioned  the  witnesses  at  consider- 
able length  upon  the  points  to  which  he  must 
have  known  that  the  cross-examination 
would  certainly  and  properly  be  directed 
Held  that  such  a  course  of  procedure  was 
irregular,  and  opposed  to  the  provisions  of 
s.  138  of  the  Evidence  Act.  It  is  not  the 
province  of  the  Court  to  examine  the  wit- 
nesses, unless  the  pleaders  on  either  side  have 
omitted  to  put  some  material  question  or 
questions  ;  and  the  Court  should,  as  a  gene- 
ral rule,  leave  the  witnesses  to  the  pleaders 
to  be  dealt  with  as  laid  down  in  s.  138  of 
the  Act — Noor  Bux  Kazi  v.  Empress,  I, 
L.  R.,  6  Cal.  279  [see  p.  270  of  this  book]. 

8.  Confession — Persons  jointly  charged 
— Statement  by  prisoner  in  absence  of  co- 
prisoners — Evidence  Act  (I.  of  1872),  s.  jo.] 
Several  persons  were  charged  together  with 
offences  under  ss.  148,  302,  324,  326,  read 
with  s.  149  of  the  Penal  Code.  The  Sessions 
Judge,  when  about  to  examine  the  prisoners, 
required  all  but  the  prisoner  under  exami- 
nation to  withdraw  from  the  Court,  until 
his  turn  for  examination  came  round,  and 
convicted  each  prisoner  chiefly  upon  what 
was  said  by  his  co-prisoner  during  his  ab- 
sence from  the  Court.  Held  that  the  evi- 
dence so  given  was  inadmissible. — Empress 
t».  Chandra  Nath  Sirkar,  I.  L.  R.,  7  Cal.  65 
[see  p.  332  of  this  book]. 

9.  Confession — Confession  of  an  accus- 
ed person — Examination  of  accused — Ques- 
tion and  answer — Recording  examination 
— Statement  of  accused — Criminal  Proce- 
dure Code  (Act  X  of  1872J,  s.  34^-']  The 
confession  of  an  accused  person  was  record- 
ed in  a  simple  narrative  form,  instead  of  in 


Confession  (contd.)— 

the  shape  of  question  and  answer,  as  requir- 
ed by  the  Code  of  Criminal  Procedure,  s.  346. 
There  was  nothing  in  the  character  of  the 
confession,  or  in  the  circumstances  of  the 
case,  to  lead  to  the  inference  that  the  accus- 
ed had  been  prejudiced  by  the  error.  Held 
that  the  error  did  not  affect  the  admissibi- 
lity of  the  statement  in  evidence. —  Empress 
V.  Munshi  Sheikh,  I.  L.  R,  8  Cal.  616  [see 
p.  410  of  this  book]  ;  Titu  Maya  v.  Empress, 
I.  L.  R.,  8  Cal.  6i8n.  [see  p.  410  of  this 
book]. 

10.  Confession — Inducement  to  confess 
— Criminal  Procedure  Code  (Act  X.  of  1 882), 
s.  163 — Evidence  Act  (I.  of  J872J,  s.  24J] 
A  Deputy  Magistrate,  before  taking  down  a 
statement  from  a  person  brought  before  him 
by  the  police,  noted  on  the  paper  on  which 
he  was  about  to  take  down  the  statement 
the  following  words,  which,  after  excluding 
the  police-officers  from  his  presence,  he  had 
verbally  addressed  to  the  accused  :  *'  After 
excluding  from  my  presence  the  police- 
officers  who  brought  him,  I  warned  the  ac- 
cused that  what  ne  would  say  would  go  as 
evidence  against  him,  so  he  had  better  tell 
the  truth."  Held  that  the  use  of  such  lan- 
guage was  calculated  to  hold  out  an  induce- 
ment to  the  prisoner  to  confess,  and  that 
such  a  confession  was,  therefore,  inadmis- 
sible in  evidence  against  him. — Empress  v. 
Uzeer,  I.  L.  R.,  10  Cal.  775  [see  p.  555  of 
this  book]. 

11.  Confession  —  Incriminating  state- 
ment  by  prisoner  to  police-officer — Evidence  of 
police-constable.']  A  policeman,  on  being 
cross-examined,  stated  that,  when  he  ar- 
rested the  prisoner,  the  prisoner  said  to  him, 
**  Some  Chinamen,  at  the  time  of  the  occur- 
rence,  came  out  with  hatchets; "  in  re-exami- 
nation, the  policeman  so  far  altered  the 
words  stated  to  have  been  used  by  the  pri- 
soner as  to  substitute  for  the  words  at  the 
time  of  the  occurrence  the  words  at  the 
time ;  and  on  being  asked  if  the  prisoner 
had  explained  "  what  time,  "  answered, 
'•  He  said,  '  At  the  time  I  struck  the  de- 
ceased.' "  Counsel  for  the  prisoner  interposed 
and  objected  to  the  evidence  The  Standing 
Counsel  contended  that  he  was  entitled  to 
clear  up  a  matter  which  had  been  left  in 
doubt  by  the  cross-examination.  Held  that 
the  evidence  could  not  be  given. — Empress 
V.  Mathews,  I.  L.  R.,  10  Cal.  1022  [see  p. 
567  of  this  book]. 

12.  Confession  —  Confession  made  to 
police-officer — Evidence  Act  (L  of  1 87 2),  s. 
27  —  Murder,  Charge  of,  when  body  is  not 
forthcoming — Theft — Intention  to  convert.] 

No  judicial  officer,  dealing  with  the  provisions 
of  s.  27  of  AA  I.  of  1872,  shouldallow  one  word 
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Oonfession  (contd,) — 
more  to  be  deposed  to  by  a  police-officer  de- 
tailing a  statement  made  to  him  by  an  accused, 
in  consequence  of  which  he  discovered  a  fact, 
than  is  absolutely  necessary  to  show  how  the 
fact  that  was  discovered  is  connected  with  the 
accused  so  as  in  itself  to  be  a  relevant  fact 
against  him.  S.  27  was  not  intended  to  let 
in  a  confession  generally,  but  only  such  parti- 
cular part  of  it  as  set  the  person  to  whom  it 
was  made  in  motion,  and  led  to  his  ascertain- 
ing the  fact  br  facts  of  which  he  gives  evidence. 
Empress  of  India  v.  Panchan  (I.  L.  R.,  4  All. 
198)1  Queen-Empress  v.  Babu  Lai  (I.  L.  R., 
6  All.  509),  discussed  and  commented  on. 
Thus,  when  a  police-officer  deposed  that  an 
accused  had  told  him  that  he  had  robbed  K 
of  Rs.  48,  whereof  he  had  spent  Rs.  8,  and  had 
got  Rs.  40,  and  that  he  had  made  over  the 
Rs.  40  to  him,  held  that  the  statement  that  he 
robbed  K  of  Rs.  48  was  not  necessarily  preli- 
minary to  the  surrender  of  the  Rs.  40,  and  was 
inadmissible  in  evidence  against  him.  When 
also  a  police-officer  deposed  to  the  fact  that 
the  accused,  who  was  charged  with  murder, 
had  stated  to  him  that  he  and  K  had  stolen 
some  hides  from  C,  and  upon  such  statement 
he  had  sent  for  C,  and  recorded  his  informa- 
tion, and  when  it  appeared  that  C  had  already 
informed  the  police  of  the  fact  of  the  theft, 
though  the  witness  was  not  aware  of  it,  held 
that  the  statement  was  inadmissible  upon  the 
ground  that  it  would  be  most  dangerous  to 
extend  the  provisions  of  s.  27,  and  allow  a 
police-officer,  who  is  investigating  a  case,  to 
prove  an  information  received  from  a  person 
accused  of  an  offence  in  the  custody  of  a 
police-officer,  on  the  ground  that  a  material 
fact  was  thereby  discovered  by  him,  when  that 
fact  was  already  known  to  another  police- 
officer.  Although,  under  some  circumstances, 
a  charge  of  murder  may  be  sustained,  when 
the  body  of  the  person  said  to  have  been  mur- 
dered is  not  forthcoming,  still,  when  that  is 
the  case,  the  strongest  possible  evidence  as  to 
the  fact  of  the  murder  should  be  insisted  on 
before  an  accused  is  convicted.  When  an  ac- 
cused charged  with  murder  was  alleged  to 
have  taken  a  boat  from  a  place  where  it  had 
been  secured  by  its  owner,  and  after  proceed- 
ing some  distanceln  it  had  abandoned  it,  and 
when  he  was  charged  with  the  theft  of  the  boat, 
held  that  the  charge  was  unsustainable,  inas- 
much as  it  was  evidently  not  his  intention  to 
convert  it  to  his  own  use,  and  make  it  per- 
manently his  own  property,  but  merely  to 
make  use  of  it  for  the  purpose  of  aiding  him 
in  escaping. — Adu  Shikdar  v.  Empress,  I.  L. 
R.,  11  Cal.  62s  [see  p.  645  of  this  book]. 

13.  Confession  —  Confession  of  an  ac- 
cased  person  —  Evidence,  Admissibility  of 
confession  in — Question  and  answer  —  Me- 
morandum in  English  —  Magistrate  —  Cri- 


Gonfession  {contd.)-^ 

mined  Procedure  Code  (Act  X.  of  18S2J,  «. 
164,  3^4,  5JJ,]  It  is  necessary  that  the 
English  memorandum  referred  to  in  para.  3 
of  s.  364  of  the  Criminal  Procedure  Code 
should  be  made  in  respect  of  conlessiois 
recorded  under  s.  164,  as  the  mann^  is 
which  such  a  confession  is  to  be  recorded 
under  the  provisions  of  that  section  b  fmJiy 
set  out  in  the  first  two  paras,  of  s.  364.  A 
confession  of  an  accused  person  was  record- 
ed before  a  Deputy  Magistrate  by  one  of 
his  clerks,  under  the  provisions  ol  s.  164  of 
the  Criminal  Procedure  Code,  while  the 
case  was  under  investigation  by  the  police. 
No  English  memoraindum  of  the  nature  re- 
ferred to  in  s.  364  was  nutde  by  the  I>e|>iitj 
Magistrate.  A  further  confession  was  re- 
corded by  the  Magistrate  under  the  provi- 
sions of  s.  364  while  the  case  was  beiag 
heard  before  him.  Both  confessions  weie 
recorded  in  narrative  form,  and  the  ques- 
tions and  answers  were  not  taken  down.  At 
the  trial  before  the  Sessions  Judge  both  coft- 
fessions  were  put  in  evidence,  and  no  evi- 
dence was  given  under  the  provisions  of  s. 
533  of  the  Criminal  Procednre  Code  that 
the  accused  duly  made  the  statements  re- 
corded. The  accused  was  convicted  mainly 
on  the  strength  of  the  confessions.  HeU, 
upon  the  authority  of  the  decision  in  Tita 
Maya  v.  The  Queen  (I.  L.  R,,  8  Cal.  618 
note),  that,  as  the  accused  was  not  preju- 
diced by  the  questions  and  answers  not  be- 
ing recorded,  it  was  unnecessary  for  the 
Judge  to  take  evidence  under  s.  533,  and 
that  the  conviction  based  on  the  confcssioos 
must  be  upheld. — Fekoo  Mahto  v.  The  Em- 
press, I.  L.  R.,  14  Cal.  539  [see  p.  748  <rf  this 
book]. 

14.  Confession  —  Evidence  —  Stste- 
ment  of  accused  to  police-officer  during  in- 
vestigation —  Admissions  —  Confessions  — - 
Experts,  Evidence  of — Mediced  witnesses. 
Evidence  of— Opinion  of  experts  how  elicit, 
ed — Evidence  Act  (I.  of  18^2),  ss.  MS,  26, 
27 >  45-'\  Instances  of  statements  made  by 
an  accused  person  to  a  police-officer  hdd 
to  be  admissible  and  inadmissible  in  evi- 
dence against  such  accused  person.  A  me- 
dical man  who  has  not  seen  a  corpse  which 
has  been  subjected  to  dt. post-mortem  examina- 
tion, and  who  is  called  to  corroborate  the 
opinion  of  the  medical  man  who  made  such 
post-mortem  examination,  and  who  has  stated 
what  he  considered  was  the  cause  of  death, 
is  in  a  position  to  give  evidence  of  his 
opinion  as  an  expert.  The  proper  modeol 
eliciting  such  opinion  is  to  put  the  signs  ob- 
served at  the  post  mortem  to  the  witness,  and 
to  ask  what,  in  his  opinion,  was  the  cause 
of  death  on  the  hypothesis  that  those  sigiK 
were  really  present  and  observed. — Qoeeo- 
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Confeesion  (contd.)-^ 

Empress  v.  Meher  AH  Mullick  and  two 
others,  I.  L.  R.,  15  Cal.  589  [see  p.  849  of  this 
book]. 

15.  Confession — Criminal  Procedure 
Code  (Act  X.  of  1882),  ss.  i,  164,  304,  $33 
— Defect  in  confession — Evidence  Act  (I.  of 
1872J,  ss.  21,  26,  80  —  Presidency -towns, 
Investigations  j«.]  An  accused,  in  custody 
at  the  time,  made  to  a  Magistrate  in  Cal- 
cutta, in  the  course  of  a  police-investiga- 
tion held  in  Calcutta,  a  statement  confess- 
ing that  he  had  murdered  his  father.  The 
accused  spoke  and  understood  English,  and 
the  Magistrate  questioned  him  in  English, 
and  was  answered  sometimes  in  English  and 
sometimes  in  Bengali  ;  whenever  the  an- 
swers were  given  in  English,  they  were 
so  taken  down  ;  when  in  Bengali,  they  were 
written  down  in  English,  and  read  over  to 
the  accused  in  that  language,  who  accepted 
the  English  as  beine  the  meaning  of  that 
which  he  had  stated,  and  signed  the  docu- 
ment in  the  presence  of  the  Magistrate,  who 
affixed  the  usual  certificate  thereto.  In 
taking  this  confession,  the  Magistrate  pur- 
ported to  have  acted  under  ss.  164  and  364 
of  the  Criminal  Procedure  Code.  At  the 
trial,  subsequently  to  the  admission  of  the 
confession  in  evidence  under  s.  80  of  the 
Evidence  Act,  the  Magistrate  was  called  as 
witness,  and  deposed  to  the  above  facts, 
with  reference  to  the  language  in  which  the 
confeission  was  taken,  and  the  mode  in 
which  it  was  recorded ;  held^  on  a  reference 
to  a  Full  Bench  as  to  whether  the  confes- 
sion was  inadmissible  in  evidence  by  reason 
of  some  of  the  answers  having  been  given 
in  Bengali,  but  recorded  in  English,  that 
the  provisions  of  s.  164  of  the  Code  had  no 
application  to  statements  taken  in  the  course 
of  a  police-investigation  made  in  the  town 
of  Calcutta,  and  that  consequently  ss.  364 
and  533  had  no  application :  held,  neverthe- 
lesSf  that  the  document  was  properly  ad- 
mitted upon  the  evidence  of  the  Magistrate 
under  the  provisions  of  s.  26  of  the  Evidence 
Act.  Semble. — ^That  the  provisions  of  s.  164, 
as  read  with  s.  364,  would  not  be  complied 
with  where  answers  made  by  an  accused  to 
a  Magistrate  in  one  language  are  taken 
down  in  another,  unless  it  could  be  shown 
that  it  was  impracticable  to  have  taken 
down  the  answers  in  the  language  in  which 
they  were  given ;  and,  further,  that  there 
would  be  grave  doubt  if  such  a  defect  could 
be  cured  by  s.  533. — Queen-Empress  v.  Nil- 
madhub  Mitter,  I.  L.  R.,  15  Cal.  595  [see 
p.  853  of  this  book]. 

Oonfession— 

Of  One  of  Several  Prisoners.  See  Jury,  6. 
Taken   at    Police-investigation    not   the 

Property    of  Police.      See     Legal 

Practitioners  Act,  i. 


Gonfirmation  of  Possession-* 

Suit  for.  See  Public  Nuisance,  13. 

Confirmation  of  Sentence  of  Ses- 
sions Judge- 
See  Sentence,  i. 

Confiscation  and  Fine-* 

Offence  punishable  by.  See  Summary 
Trial,  i. 

Confiscation  of  Arms — 

See  Arms  Act. 

Consent — 

Of  Accused  does  not  cure  Defect  in  Cri- 
minal Proceedings.  See  Irregular- 
ity, I. 

Of  Pleaders  on  behalf  of  Accused  to  Irre- 
gular Procedure.  See  Separate 
Charges,  2. 

Of  Owner;  Property  removed  with  Cri- 
minal Intent,  but  with.  See  Abet- 
ment OF  Abetment. 

When  Jurisdiction  cannot  be  conferred  on 
Magistrate  by  Waiver  or.  See  Euro- 
pean British  Subject. 

Constructive  Possession- 
See  Possession,  i. 

Contagious  Diseases  Act— 

Contagious  Diseases  Act  (XIV.  of 
1868J,  ss.  ri,  21— Rules  13,  27,  passed 
under  the  Act— Magistrate,  Competency  of — 
Jurisdiction.']  Any  woman  desirous  of  ceas- 
ing to  carry  on  the  business  of  a  common 
prostitute  is,  under  the  provisions  of  the 
Indian  Contagious  Diseases  Act,  1868,  abso- 
lutely entitled  to  have  her  name  removed 
from  the  register ;  and  any  rule,  or  portion 
of  a  rule,  purporting  to  have  been  framed 
under  the  provisions  of  that  Act,  which 
places  any  obstacle  in  the  way  of  her  doing 
so,  is  ultra  vires,  and  therefore  void.  Where 
a  woman  is  prosecuted  before  a  Magistrate 
under  s.  11  of  Act  XIV.  of  1868,  she  is  not 
precluded  from  pleading  that  she  has  ceased 
to  be  a  common  prostitute,  and  that  she  has 
taken  steps,  under  s.  21  and  the  rules  fram- 
ed thereunder,  for  the  removal  of  her  name 
from  the  register ;  and  the  Magistrate  is  com- 
petent to  entertain  such  a  defence.  In  the 
Matter  of  Lakhimani  Raur  (3  B.  L.  R.,  A. 
Cr.,  70)  approved. — Empress t^.  Nistar  Raur, 
I.  L.  R.,  6  Cal.  163  [see  p.  266  of  this  book]. 

ContemiJt  of  Court — 

Contempt  of  Court — Publication  of  libel 
reflecting  upon  a  Judge  in  his  judicial  capa- 
city— Offence  not  included  in  Penal  C04U — 
Defamation — CrimincU  Procedure  Code  fAct 
X.  of  1882J,  s.  5 — Power  of  Courts  of  Record 
under  common  law — Jurisdiction  of  High 
Court  to  punish  summarily.']  The  High 
Courts  in  the  Indian  Presidencies  are  supe- 
rior Courts  of  Record.  The  offence  of  con- 
tempt of  Court,  and  the  powers  of  the  High 
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Gontempt  of  Gourt  (contd,) — 

Courts  to  punish  it,  are  the  same  in  such 
Courts  as  in  the  superior  Courts  in  England. 
Those  powers,  which  formed  part  of  thecom- 
mon  law,  were  conferred  upon  the  Supreme 
Courts,  when  they  were  established  in  the 
Presidency-towns.  The  Penal  Code  does 
not  provide  against  a  contempt  of  Court 
committed  by  the  publication  of  a  libel  out 
of  Court,  when  the  Court  is  not  sitting,  and 
neither  in  ch.  21,  "Of  Defamation,"  nor 
elsewhere,  provides  for  the  punishment  of  a 
contempt  of  Court  committed  by  the  publi- 
cation of  a  libel  reflecting  upon  a  Judge  in 
his  judicial  capacity,  or  m  reference  to  his 
conduct  in  the  discharge  of  his  public  duties. 
Because  the  publisher  can  be  punished  for 
"defamation"  under  the  Code,  it  does  not 
follow  that  he  cannot  be  punished  summari- 
ly by  the  High  Court  for  a  contempt  of 
Court.  He  can  be  so  punished  with  fine,  or 
imprisonment,  or  both.  The  provisions  of 
s.  5  of  the  Code  of  Criminal  Procedure,  1882, 
relating  to  the  procedure  under  which  "  all 
offences  under  the  Penal  Code,  "  and  "  all 
offences  under  any  other  law,  "  are  punished, 
do  not  include  a  contempt  of  the  Hieh  Court 
committed  by  the  publication  of  a  libel  out 
of  Court,  when  the  Court  is  not  sitting,  al- 
though such  contempt  may  include  denima- 
tion.  Such  a  contempt  is  more  than  mere 
defamation,  and  is  of  a  different  character. 
The  jurisdiction  of  the  High  Court  to  com- 
mit for  contempt  has  not  been  affected  by 
the  Code  of  Criminal  Procedure,  1882.  By 
the  common  law  every  Court  of  Record  is 
the  sole  and  exclusive  judge  of  what  amounts 
to  a  contempt  of  Court. — Surendra  Nath 
Banerjee  v.  Chief  Justice,  I.  L.  R.,  10  Cal. 
109  [see  p.  501  of  this  book]. 

Gontempt,  Gommittal  for— 
See  Disobedience  of  Order,  i. 

Gontents  of  Judgment- 
See  Judgment. 

Gontinuing  Offence  between  Date 
of  Summons  and  Date  of  Gon- 
viction— 

See  Municipal  Offences,  4. 

Gontradictory  Statements- 
See  False  Evidence,  5,  6,  8. 

Gonversion  of  Property- 
See  Confession,  12. 

Gonviction — 
See  Reasons  for  Conviction. 

Gopies  of  Depositions — 

Copies  of  Depositions — Presidency 
Magistrates*  A6t  (IV.  of  1877),  ss.  167,  170 
— "Person  affected  by  an  order  " — Applica- 
tion for  copy  of  order  and  depositions — Re- 
fusai'Specific  Relief  A£i  (L  of  1877),  w.  7, 


Gopies  of  Depositions  {contd.) — 

45.1  All  prosecutors  whose  charges  are 
dismissed  by  the  Presidency  Magistrate  are 
affected  by  the  order  of  discharge,  and  are, 
therefore,  entitled  under  s.  170  of  the  Presi- 
dency Magistrates'  A^  to  obtain  copies  of 
the  order  made  by,  and  of  the  depositioiis 
taken  befooe,  the  Magistrate. — Bank  ol 
Bengal  o.  Dinonath  Roy,  I.  L.  R.,  8  Cal 
166  [see  p.  378  of  this  book]. 

Go-prisoner— 

Implicating  another.    See  Confessioh,  7. 
Implicating  Himself  and  Another.    See 

Confession,  3. 
Statement  of,  in  Absence  of  Another.  See 

Confession,  8. 

Gopy  of  Judgment— 

Exclusion  of  Time  in  obtaining  Copy  oi 
See  Appeal,  6. 

Goroner's  Inquest- 
See  Inquiry  into  Cause  of  Death. 

Gorroboration— 
Of  Approver.    See  Jury,  6. 
Of  Confession  of  one  Prisoner  implicat- 
ing Another.    See  Confession,  3. 

Gossiah  and  J3niteeah  Hills — 

Extension  of  Act  XXII.  of  1869  to.    See 
Jurisdiction  of  High  Court,  i. 

Gounsel— 

Right  of,  to  inspect  Writing.     See  Re- 
freshing Witness's  Memory,  2. 

Gounter-cases  of  Riot — 

Irregular  Procedure  in.    See  Separate 

Charges,  2. 
Irregularity  in.    See  Irregularity,  5. 

Gourt— 

Duty  of,  as  to  Bail.    See  Bail. 
Meaning  of,  in  s.  30,  Evidence  Act.  See 
Confession,  3. 

Gow-shed,  Demolition  of— 

See  Public  Nuisance,  13. 

Griminal  Breckch  of  Trust  as  a 
Public  Servant — 
See  Irregularity,  4. 

Griminal  Force- 
See  Mandamus. 

Griminal  Intent- 
Property  removed  with.    See  Abetmekt 
of  Abetment. 

GrimincJ  Intimidation— 

Criminal  Intimidation  —  Penal  Odt 
(Act  XL  V.  of  i860),  s.  50 J.]  The  threat  re- 
ferred  to  in  s.  503  of  the  Penal  Code  most 
be  a  threat  communicated,  or  uttered  with 
the  intention  of  its  being  communicated,  to 
the  person  threatened  for  the  purpose  of  ia- 
fluencing  his  mind.— Gunga  Chander  Sen 
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Oriminal  Intimidation  (contd,)— 

an  d  others  v.  Gour  Chunder  Banikya,  I.  L. 
R.,  15  Cal.  671  [see  p.  872  of  this  book]. 

Criminal  Misappropriation— 
See  Fishery,  i. 
Sec  Property. 

Criminal  Proceedings- 
irregularity  in.    See  Irregularity. 
Institution  of,  during  Pendency  of  Civil 
Appeal.     See  Appeal,  3. 

Criminal  Trespass— 

1.  Criminal  Trespass — Infringement  of 
exclusive  right  of  fishery  in  public  river — 
Penal  Code  (Aa  KLV.  of  1860J,  s.  447.'] 
The  unlawful  infringement  of  a  right  of  ex- 
clusive fishery  in  a  part  of  a  public  river  is 
not  an  offence  which  can  be  brought  within 
the  definition  of  criminal  trespass  in  the 
Penal  Code — Empress  v.  Charu  Nayiah,  I. 
L.  R.,  2  Cal.  354  [see  p.  45  of  this  book]. 

2.  Criminal  Trespass — Penal  Code  CA^ 
XLV,  of  i860),  s.  447."]  A,  who  had  been 
warned  off  the  lands  of  B,  subsequently, 
having  shot  a  deer  near  the  boundary  of  B's 
land,  and  the  deer  having  run  on  to  B's  land, 
followed  it  on  to  such  land  for  the  purpose 
of  killing  it.  Held  that  his  doing  so  was  not 
a  criminal  trespass. — Chunder  Narain  v.  J. 
G.  Farquharson,  I.  L.  R.,  4  Cal.  837  [see  p. 
305  of  this  book]. 

3.  Criminal  Trespass — Distraint — Rent 
AH  (Beng.  AB  VIII.  of  1869),  ss,  72,  74, 
76^  A,  the  servant  of  B,  was  convicted  of 
criminal  trespass  in  going  upon  the  land  of  C, 
one  of  B's  tenants,  and  preventing  him  from 
cutting  his  crops.  B  was  convicted  of  abet- 
ment of  criminal  trespass.  A  and  B  pleaded 
that  they  were  acting  in  the  exercise  of  the 
legal  right  of  distraint.  It  appeared  that  no 
written  demand  under  s.  72  ot  the  Rent  Aft 
(Beng.  Aa  VIII.  of  1869)  for  the  amount  of 
the  arrears,  together  with  an  account  exhibit- 
ing the  grounds  on  which  demand  had  been 
made,  was  served  on  C,  and  that  no  written 
authority  under  s.  76  had  been  given  by  B 
to  A.  Held  that  it  lay  upon  A  and  B  to 
show  that  they  had  conformed  to  the  pro- 
visions of  the  law,  or  at  least  had  acted  with 
the  bond-fide  intention  of  distraining  the 
complainant's  crops ;  and  that  the  convic- 
tion was  right.  Held  also  that,  as  under  s. 
74  standing  crops  and  ungathered  products 
may,  notwithstanding  distraint,  be  reaped 
and  gathered  by  the  cultivator,  A  had  no 
right,  even  if  he  was  acting  bond  fide,  to  re- 
strain C  from  cutting  his  crops. — ^Jhumuk 
Noniah  v.  Shadashib  Roy,  I.  L.  R.,  7  Cal. 
76  [see  p.  323  of  this  book]. 

4.  Criminal  Trespass — House-breaking 
by  night^Inient^Penal  Code  (Act  XLV.  of 


Orimincd  Trespass  (contd.) — 

i860),  ss.  441  and  456."]  When  a  stranger, 
uninvited  and  without  any  right  to  be  there, 
effects  an  entry  in  the  middle  of  the  night 
into  the  sleeping  apartment  of  a  woman,  a 
member  of  a  respectable  household,  and, 
when  an  attempt  is  made  to  capture  him, 
uses  great  violence  in  his  efforts  to  make 
good  his  escape,  a  Court  should  presume 
that  the  entry  was  made  with  an  intent  such 
as  is  provided  for  by  s.  441  of  the  Penal  Code. 
An  accused  person  in  the  middle  of  the  night 
effected  an  entry  into  a  house  occupied  by 
two  widows,  members  of  a  respectable  fami- 
ly. On  an  alarm  being  given,  and  an  attempt 
made  to  capture  him,  he  made  use  of  great 
violence,  and  effected  his  escape.  Upon 
these  facts,  he  was  charged  with  offences 
under  ss.  456  and  323  ol  the  Penal  Code. 
The  defence  set  up  was  an  alibi^  which  was 
disbelieved  by  both  the  lower  Courts.  Neither 
Court  found  specifically  what  was  the  inten- 
tion with  which  the  accused  entered  the 
house,  but  it  was  suggested  that  it  was  pro- 
bably for  the  purpose  of  prosecuting  an  in- 
trigue with  one  of  the  women.  There  was 
no  evidence  that  he  had  been  invited  by  her 
to  go  there.  The  lower  Courts  convicted 
the  accused  under  s.  456.  It  was  contended 
that,  as  the  prosecution  had  failed  to  prove 
that  the  entry  was  made  with  intent  to  com- 
mit any  offence,  the  conviction  was  illegal. 
Held  that,  under  the  circumstances  of  the 
case,  the  Court  ought  to  presume  that  the 
entry  was  effected  with  such  intent  as  is  pro- 
vided for  by  s.  441,  and  that  the  conviction 
should  be  upheld. — In  the  Matter  of  the  Peti- 
tion of  Koilash  Chandra  Chakrabarty ;  Koi- 
lash  Chandra  Chakrabarty  v.  The  Queen- 
Empress,  I.  L.  R.,  16  Cal.  657  [see  p.  946 
of  this  book] . 
See  Acquittal. 

19   Fishery,  i. 

n  Separate  Trial,  3. 

91  Summary  Trial,  3,  5. 

Orops— 

Distraint  of.    See  Criminal  Trespass,  3. 
Right  to  Standing.    See  Possession,  7. 

Gross-examination— 

Cross-examination — Witness  called  by 
the  Court — Right  to  cross-examine — Evi- 
dence An  (I.  of  1872),  s.  i6s?i  Witnesses 
summoned  on  behalf  of  the  prosecution,  and 
not  called,  ought  to  be  placed  in  the  box  for 
cross-examination,  in  order  that  the  defence 
may  have  the  opportunity  of  exercising  this 
right,  and,  h  fortiori,  if  such  a  witness  is 
called  and  examined  by  the  Court  under  s. 
165  of  the  Evidence  Aft,  the  prisoner  should 
be  allowed  to  cross-examine. — Empress  v. 
Grish  Chunder  Talukdar,  I.  L.  R.,  5  Cal.  614 
[see  p.  237  of  this  book]. 

I.  L.  R.,  Cal.  117. 
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Oross-ezamination— 

Accused's  Right  of.  See  Recognizance, 

2. 

Accused  subjected  to.  See  Right  of  Re- 
ply, I ;  Separate  Charges,  2. 

By  Sessions  Judge.  See  Confession,  7. 

Documents  put  in  during.  See  Right  of 
Reply,  2. 

Recalling  Witnesses  for.  See  Witnesses 
FOR  Prosecution,  2. 

Tendering  Witnesses  for.  See  Right  of 
Reply,  3. 

Culpable  Homioide— 

1.  Culpable  Homicide  —  Rashness  — 
Negligence—Penal  Code  (Aa  XLV.  of  i86oJ, 
ss.  304,  304A,  336,  337,  338 — Enhancement 
€f  sentenced]  S.  304A  of  the  Penal  Code 
does  not  apply  to  a  case  in  which  there  has 
been  the  voluntary  commission  of  an  offence 
against  the  person.  If  a  man  intentionally 
commits  such  an  offence,  and  consequences 
beyond  his  immediate  purpose  result,  it  is  for 
the  Court  to  determine  how  far  he  can  be 
held  to  have  the  knowledge  that  he  was 
likely  by  such  act  to  cause  the  actual  result ; 
and  if  such  knowledge  can  be  imputed,  the 
result  is  not  to  be  attributed  to  mere  rash- 
ness ;  if  it  cannot  be  imputed,  still  the  wilful 
offence  does  not  take  the  character  of  rash- 
ness because  its  consequences  have  been  un- 
fortunate. Acts,  probably  or  possibly,  in- 
volving danger  to  others,  but  which  in  them- 
selves are  not  offences,  may  be  offences  under 
3.  336,  337,  338,  or  304A,  if  done  without 
due  care  to  guard  against  the  dangerous 
consequences.  Acts  which  are  offences  in 
themselves  must  be  judged  with  regard  to 
the  knowledge,  or  means  of  knowledge,  of  the 
offender,  and  placed  in  their  appropriate 
place  in  the  class  of  offences  of  the  same 
character.  Nidamarti  Nagabhushanam  (7 
Mad.  H.  C.  Rep.  1 19)  cited  and  approved. — 
Empress  v.  Ketabdi  Mundul,  I.  L.  R.,  4  Cal. 
764  [see  p.  202  of  this  book]. 

2.  Culpable  Homicide — PenalCode(A£l 
XLV.  of  iSOoJt  s.  300,  exceps,  4,  5.]  Excep. 
5  to  s.  300  refers  to  cases  where  a  man  con- 
sents to  submit  to  the  doing  of  some  parti- 
cular act,  either  knowing  that  it  will  certainly 
cause  death,  or  that  death  will  be  the  likely 
result ;  but  it  does  not  refer  to  the  running  of 
a  risk  of  death  from  something  which  a  man 
intends  to  avert  if  he  possibly  can  do  so,  even 
by  causing  the  death  of  the  person  from  whom 
the  danger  is  to  be  anticipated.  Per  Brough- 
ton,  J. — Excep.  5  to  s.  300  is  not  applicable 
to  the  case  of  a  premeditated  fight,  but  points 
to  a  case  of  a  different  character,  such  as 
suttee. — Empress  v.  Rohimuddin,  I.  L.  R.,  5 
Cal.  31  [see  p.  21 1  of  this  book]. 

3.  Culpable  Homicide — Penal  Code  (Act 
XL  V,  of  1860J,  ss.  304, 304A — Causing  death 


Culpable  Homicide  {contd.)-^ 

^y  negligence?^  A  snake-charmer  exhibited 
in  public  a  venomous  snake,  whose  fangs  he 
knew  had  not  been  extracted ;  and  to  show 
his  own  skill  and  dexterity,  but  without  any 
intention  to  cause  harm  to  any  one,  placed 
the  snake  on  the  head  of  one  of  Uie  spectators. 
The  spectator  tried  to  push  off  the  snake,  was 
bitten,  and  died  in  consequence.  Hdd  that 
the  snake-charmer  was  guilty,  under  s.  304  of 
the  Penal  Code,  of  culpable  homicide  not 
amounting  to  murder,  and  not  merely  of  caus- 
ing death  by  negligence,  an  offence  punish- 
able under  s.  304A.  Queen  v.  Poonai  Fatte- 
mah  (12  W.  R.,  Crim.  Rul.,  7)  distinguished. 
— Empress  V.  Gonesh  Dooley  and  Gopi  Doo- 
ley,  I.  L.  R.,  5  Cal.  351  [see  p.  227  of  this 
book]. 

4.  Culpable  Homicide — Riot — Unlaw- 
ful assembly — Fight  between  two  contending 
factions,  each  armed  with  deadly  weapons — 
Penal  Code  (Act  XLV,  of  i860),  s.  300,  ex- 
cep. 5.]  Where  death  results  in  a  fight  be- 
tween two  bodies  of  men  deliberately  fight- 
ing together,  a  greater  proportion  of  the 
men  composing  both  sides  being  armed  with 
deadly  weapons,  and  it  being  mrther  appa- 
rent from  the  evidence  that  the  man  slain 
was  an  adult,  and  that  no  unfair  advantage 
was  taken  by  the  one  side  or  the  other  dur- 
ing  the  fight,  the  offence  committed  b  cul- 
pable homicide,  but  does  not  amount  to  mur- 
der.— Samshere  Khan  v.  Empress,  I.  L.  R^ 
6  Cal.  154  [see  p.  262  of  this  book]. 
See  Appeal,  i. 

19    Jury,  9. 

V    Rash  and  Negligent  Act,  i. 

Oumulative  Sentence — 
See  Sentence,  2,  3,  4,  7. 

Cup  (Brass),  Theft  of— 
See  Stolen  Property,  2. 

Currency  Note- 
See  Government  Currency  Note. 

Currency  Ofllce— 
See  Attempt  to  Cheat. 

Custody- 
Escape  from.     See  Escape. 
Of  Infant.    See  Unlawful  Detention. 

D. 

Date  of  Document- 
Alteration  of.    See  Evidence,  2. 

Deadly  Weapons- 
Fight  between  two  Contending  Factions 
with.    See  Culpable  Homicide,  4. 

Death- 
Caused  by  Negligence.     Sec  Culpable 

Homicide,  i,  3. 
Caused  by  Rupture  of  Spleen.    See  Rash 
AND  Negligent  AcTj  i. 
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Death  {contd,)-^ 

Caused  by  Unskilled  Surgical  Operation. 
See  Rash  and  Negligent  Act,  2. 

Submitting  to  Act  likely  to  cause.  See 
Culpable  Homicide,  2. 

Resulting  from  Fight.  See  Culpable 
Homicide,  4. 

Inquiry  into  Cause  of.  See  Inquiry  into 
Cause  of  Death. 

Omission  to  report  Sudden,  Unnatural, 
or  Suspicious.  See  Causing  Disap- 
pearance OF  Evidence. 

Special  Court  at  Rangoon  to  entertain 
Appeal  from  Sentence  of,  passed  by 
Judicial  Commissioner.  See  Juris- 
diction, 2. 

DeoUutition  of  Bight^ 
Suit  for.    See  Public  Nuisance,  13. 

Declaratory  Order- 
Magistrate  not  authorized  to  make.    See 
Possession^  8. 

Decree- 
See  Fraudulent  Execution    of    De- 
cree. 

Deer,  Shooting  of— 
See  Criminal  Trespass,  2. 

Defamation- 

Defamation— /'emz/  Code  (Aa  XLV.  of 
J  860),  ss.  $2,  4gg — Exceptions — Bona /ides 
—Practice— Aa  XVIIL  of  1 862,  ss.  26,  27— 
Evidence  A6t  (I,  of  1872),  s.  /05.]  In  all 
criminal  cases  tried  in  the  mofussil  it  is  in- 
cumbent on  the  accused,  since  the  passing 
of  the  Evidence  Act  (I.  of  1872),  to  prove 
the  existence  (if  any)  of  circumstances  which 
bring  the  offence  charged  within  the  general 
or  special  exceptions  or  provisos  contained 
in  any  part  of  the  Penal  Code  or  in  any  law 
defining  such  offence.  Query  as  to  the  state 
of  the  law  in  this  respect  in  the  Presidency- 
towns.  In  dealing  with  the  question  of 
good  faith,  the  proper  point  to  be  decided 
is  not  whether  the  allegations  put  forward 
by  the  accused  in  support  of  the  defamation 
are  in  substance  true,  but  whether  he  was 
informed,  and  had  good  reason  after  due 
care  and  attention  to  believe,  that  such  al* 
legations  were  true.  Held  per  Markby,  J. — 
Although  ss.  235  and  237  of  Act  XXV.  of 
1 861  have  been  repealed,  it  may  still  be  in- 
ferred from  ill.  «,  s.  439  of  the  present  Cri- 
minal Procedure  Code,  that  it  is  unneces- 
sary specifically  to  allege  in  a  charge  the 
absence  of  all  general  and  some  at  least  of 
the  other  exceptions  mentioned  in  the  Penal 
Code.  The  operation  of  the  illustration, 
however,  is  strictly  confined  to  the  state- 
ment of  the  offence  in  the  charge. — In  the 
Matter  of  the  Petition  of  Shibo  Prosad  Pan- 
dah,  I.  L.  R.,  4  Cal.  124  [see  p.  161  of  this 
book]. 

Sec  Contempt  of  Court. 


Defect— 

Inadmissibility  of  Secondary  Evidence  of 
Confession  to  Remedy.  See  Confes- 
sion, 4. 

In  Confession.     See  Confession,  15. 

In  Criminal  Proceedings  not  cured  by 
Waiver  or  Consent  of  Accused.  Sec 
Irregularity,  i. 

In  Irregular  Procedure  when  Incurable. 
See  Separate  Charges,  2 ;  Separate 
Trial,  3. 

In  Procedure.    See  Several  Offences. 

In  Summing  up.    See  Evidence,  4. 

Defence- 
Examination  of  Witnesses  for.    See  Pes- 

session,  2. 
Witnesses  not  called  for.     See  Right  of 

Reply,  i. 

Delegation,  Power  of— 
See  Jurisdiction  of  High  Court,  i. 

Demolition  of  Oow-shed— 

See  Public  Nuisance,  13. 

Denial  of  Commission  of  Griev- 
ous Hurt- 
Accused  not  making  a.    See  Evidence,  5. 

Deposit  of  Gash  in  Lieu  of  Secu- 
rity- 
See  Security  for  Good  Behaviour. 

Deposition— 

'  Of  Accused  when  admissible  against  him 
in  Subsequent  Proceeding.  See  Evi- 
dence, 7. 

Of  Accused  when  admissible  in  Evidence. 
See  False  Evidence,  3. 

Of  Medical  Witness.  See  Refreshing 
Witness's  Memory,  2. 

Where  Accused  has  absconded.  See  Evi- 
dence,  6. 

Not  read  over  to  Accused.  Set  Dis- 
charge, 9. 

Of  Witnesses  not  the  Property  of  Police 
See  Legal  Practitioners'  Act,  i. 

Deputy  Commissioner  of  Police 
in  Ocdcutta— 
See  Confession,  i. 

Desertion  by  Seamen — 

Imprisonment  for.  See  Merchant  Sea- 
men's Act. 

Different  Kinds,  Offences  of— 

See  Several  Offences. 

Different  Persons— 

Offences  of  the  Same  Kii)d  committed  in 
respect  of.  See  Joinder  of  Charges, 
I. 

Direction  of  Law— 

Knowingly  Disobeying.  Sec  Public  Ser- 
vant. I. 
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Disagreement  in  Finding  of  Ju- 
rors- 
See  Jury,  2. 

Disappearance  of  Evidence— 
See  Causing  Disappearance  of  Evi- 
dence. 

Disbelieved.  Evidence  Partly— 

See  Jury,  10. 
Discharge— 

1.  Discharge — Criminal  Procedure  Code 
(Act  X.  of  1872J,  ss.  294,  29s,  296,  297— 
Order  of  discharge  under  s.  21$ — Revival  of 
proceedings?^  An  order  of  a  District  Ma- 
gistrate, directing  the  revival  of  certain  cri- 
minal proceedings  against  the  petitioners 
who  hajd  been  discharged  under  s.  215  of  the 
Criminal  Procedure  Code  by  a  Subordinate 
Magistrate  after  evidence  had  been  gone 
into,  quashed  as  illegal  and  tdtra  vires.  As 
the  case  was  one  of  improper  discharge,  and 
came  before  the  Magistrate  under  s.  295  of 
the  Criminal  Procedure  Code,  the  proper 
and  only  course  for  him  was  to  report  it  for 
orders  to  the  High  Court,  which,  if  of  opi- 
nion that  the  accused  were  improperly  dis- 
charged, might,  under  s.  297,  have  directed 
a  re-trial.  The  case  of  Sidya  bin  Satya  (de- 
cided by  the  Bom.  High  Court,  but  unre- 
ported) differed  from. — In  the  Matter  of  the 
Petition  of  Mohesh  Mistree,  I.  L.  R.,  i  Cal. 
3S2  [see  p.  13  of  this  book]. 

2.  Discharge — Criminal  Procedure  Code 
(A61  X.  of  1872),  s.  21S— Revival  of  pro- 
ceedings —  Evidence  —  Magistrate — Compe- 
tent witness."]  It  is  illegal  and  ultra  vires 
on  the  part  of  a  Magistrate  to  revive  before 
himself  criminal  proceedings  against  an  ac- 
cused who  has  already  been  discharged  un- 
der s.  215  of  the  Criminal  Procedure  Code 
where  no  further  evidence  is  procurable  than 
that  which  was  before  the  Court  on  the  first 
occasion.  Per  Markby,  J. — When  the  dis- 
charge has  been  improper,  the  only  proper 
course  open  to  a  Magistrate  is  to  report  the 
case  to  the  High  Court  for  orders,  and  that 
Court,  if  of  opinion  that  the  accused  has  been 
improperly  discharged,  will  order  a  re-trial. 
Per  Curiam. — A  Magistrate  cannot  himself 

^be  a  witness  in  a  case  in  which  he  is  the  sole 
judge  of  law  and  fact.  Per  Markby,  J. — 
where  in  such  a  case  he  has  given  his  evi- 
dence, and  convicted  the  accused,  his  having 
so  acted  makes  the  conviction  bad.  Per 
Prinsep,  J. — The  conviction  is  not  abso- 
lutely bad.  It  is  open  to  the  Court  to  uphold 
the  conviction,  if  it  is  of  opinion  that,  after 
rejecting  the  Magistrate's  evidence,  there  is 
other  evidence  sufficient,  if  believed,  to  sup- 
port the  conviction.  This  being  a  proceed- 
ing under  s.  297  of  the  Criminal  Procedure 
Code,  the  Court  refused  to  go  into  the  evi- 


Discharge  {contd.) — 

dence. — Empress  v.  Donnelly,   I.  L.  IL,  2 
Cal.  405  [see  p.  52  of  this  book]. 

3.  Discharge — Criminal  Procedure  Ced* 
(ASi  X.  of  1872),  ss.  195,  295,  296 — Ju- 
risdiction— First  evidence — Revival  of  pro- 
ceedings.'] A  Deputy  Magistrate  having  dis- 
missed a  case  instituted  under  s.  3S0  of  the 
Penal  Code  without  taking  certain  evideoce 
which,  in  his  opinion,  would  have  been  of 
little  value,  the  Magistrate  of  the  District, 
on  the  application  of  the  complainant,  took 
such  evidence,  and  committed  the  accosed 
for  trial  before  the  Sessions  Court.  Held^ 
on  reference  to  the  High  Court,  that,  as  the 
words  **  sessions  case"  in  s.  29i6  of  the  Cri- 
minal Procedure  Code  have  reference  only 
to  a  case  triable  exclusively  by  a  Court  of 
Session,  the  Magistrate's  action  could  not 
be  supported  under  that  section,  but  that 
(as  further  evidence  in  addition  to  that  taken 
by  the  Deputy  Magistrate  was  forthcoming) 
it  was  sustainable  on  the  principle  laid  down 
in  Empress  v.  Donnelly  (I.  L.  R.,  2  CaL 
405). — Empress  v.  Hary  Doyal  Karmokar, 
I.  L.  R.,  4  Cal.  16  [see  p.  156  of  this  book], 

4.  Discharge — Subsequent  order  remand- 
ing case  to  be  re-tried — Criminal  Procalure 
Code  (Act  X.  of  1872),  ss.  29s,  297 — Proce- 
dure.'] A  Magistrate  has  no  power  to  re- 
mand a  criminal  case  to  a  Subordinate  Bla- 
gistrate  for  re-trial  after  the  case  has  once 
been  dismissed ;  the  courses  open  to  him 
are  (i)  to  accept  a  fresh  complaint  support- 
ed by  fresh  evidence  which  was  not  before 
the  Court  when  the  case  was  dismissed ;  or 
(2)  if  there  be  no  additional  evidence  to  be 
procured,  to  report  the  case  for  the  orders 
of  the  High  Court  under  s.  296  of  Act  X.  of 
1872.— In  the  Matter  of  the  Petition  of  Di- 
jahur  Dutt,  I.  L.  R.,  4  Cal.  647  [see  p.  191 
of  this  book]. 

5.  Discharge— P^wo/  Code  (Act  XLV.  ^ 
i860),  ss.  114,  372,  479,  498 — Ortier  of  com- 
mitment by  Sessions  Judge — Omission  i^  call 
on  accused  to  show  cause  against  suck  com- 
mitment— Criminal  Procedure  Code  fAct  X 
of  1872),  ss.  296,  283.]  A  Sessions  Court 
has  no  power,  under  s.  296  of  the  Criminal 
Procedure  Code,  to  direct  the  commitment 
of  a  person  discharged  by  a  Deputy  Magis- 
trate, without  first  giving  such  person  an  op- 
portunity of  showing  cause  against  such 
commitment.  But,  under  s.  296,  as  amended 
by  Act  XI.  of  1874,  the  Court  has  power  to 
direct  the  subordinate  Court  to  inquire  int« 
any  offences  for  which  it  considers  a  com- 
mitment should  be  ordered.  When,  how- 
ever, a  trial  under  such  a  commitment  made 
by  order  of  a  Sessions  Judge  has  been  duly 
held,  and  no  actual  failure  of  justice  has  been 
caused  by  the  error  of  the  Sessions  judge, 
s.  283  of  the  Criminal  Procedure  Code  would 
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Disoharge  (contd,)^ 

be  a  bar  to  the  reversal  of  his  judgment. — 
Empress  o.  Khamir,  I.  L.  R.,  7  Cal.  662  [see 
p.  371  of  this  book]. 

6.  Discharge — Magistrate,  Power  of — 
/Dismissal  of  complaint  —  Discharge  of  ac- 
cused— Code  of  Criminal  Procedure  (Act  X. 
of  1882J,  ss.  2S3,'  259.']  A  Magistrate  is  not 
competent  to  pass  an  order  of  dismissal  or 
discharge  in  consequence  of  the  absence  of 
the  complainant  in  warrant-cases  not  com- 
ing within  s.  259  of  the  Code  of  Criminal 
Procedure,  except  in  cases  coming  within 
the  last  clause  of  s.  253  of  the  same  Code. — 
Govinda  Dass  v.  Dulall  Dass,  I.  L.  R.,  10 
Cal.  67  [see  p.  498  of  this  book]. 

7.  Discharge — Criminal  Procedure  Code 
(Act  X.  of  1882J,  ss.  43S,  437— Farther  in- 
quiry. Power  of  District  Magistrate  to  direct 
— "  Inferior  Criminal  Court  *' — Notice  to 
accused."]  The  words  "  Inferior  Criminal 
Court "  in  s.  435  of  the  Criminal  Procedure 
Code  mean  inferior  so  far  as  regards  the 
particular  matter  in  respect  to  which  the 
superior  Court  is  asked  to  exercise  its  revi- 
sional  jurisdiction.  A  criminal  charge  in- 
stituted before  a  Magistrate  of  the  first  class 
was  finally  disposed  of  by  him  by  an  order 
discharging  the  accused.  Subsequently  the 
Magistrate  of  the  District,  proceeding  under 
s.  437  of  the  Code  of  Criminal  Procedure, 
directed  a  further  inquiry  to  be  made  by  a 
Subordinate  Magistrate.  This  order  was 
made  without  notice  to  the  accused.  Held 
that  the  Magistrate  of  the  District  had  no 
jurisdiction  to  direct  a  further  inquiry.  Sem- 
ble,  that,  as  a  matter  of  strict  law,  the  accus- 
ed was  not  entitled  to  be  heard  by  the  Dis- 
trict Magistrate  before  granting  the  order 
directing  the  inquiry. — Nobin  Kristo  Moo- 
kerjee  v.  Russick  Lall  Laha,  I.  L.  R.,  10  Cal. 
a68  [see  p.  532  of  this  book]. 

8.  Discharge — Further  inquiry,  Powers 
to  direct — Criminal  Procedure  Code  (Act  X. 
of  1882),  ss.  2S3,  437-']  An  accused,  having 
been  discharged  after  a  full  inquiry  before 
a  competent  Court,  is  entitled  to  the  bene- 
fit of  such  discharge,  unless  some  further  evi- 
dence is  disclosed.  Consequently,  an  order 
made  by  a  District  Judge,  directing  a  further 
inquiry  to  be  held  under  s.  437  of  the  Cri- 
minal Procedure  Code,  in  a  case  where  a 
Magistrate  had  discharged  the  accused  un- 
der s.  253,  was  not  warranted  by  law,  when 
there  had  been  a  full  inquiry  by  a  competent 
Court,  and  when  no  further  evidence  was  dis- 
closed, such  order  being  based  merely  upon 
the  ground  that,  in  the  opinion  of  the  District 
Judge,  the  evidence  recorded  was  sufficient 
for  the  conviction  of  the  accused. — ^jeebun- 
kisto  Roy  v  Shib  Chunder  Das,  I.  L.  R.,  10 
Cal.  1027  [see  p.  571  of  this  book]. 


Disoharge  (contd.) — 

9.  Discharge — Further  enquiry  and  order 
of  commitment  passed  simultaneously  by 
Sessions  Judge — Depositions  not  read  over 
to  accused — Oral  evidence  —  Statement  of 
mukhtar  as  to  faulty  record — Criminal  Pro- 
cedure  Code  (Act  X.  of  1882),  s.  360— Evi- 
dence Act  (I.  of  1872),  s.  p/.]  A  Sessions 
Judge,  after  hearing  a  general  statement 
made  by  a  mukhtar  engaged  in  the  case,  con- 
sidered that  the  depositions  of  certain  wit- 
nesses taken  in  the  Magistrate's  Court  did 
not  conform  with  the  requirements  of  s.  360 
of  the  Code  of  Criminal  Procedure,  and  re- 
fused to  admit  the  depositions  as  evidence, 
and  also  refused  to  allow  oral  evidence  to  be 
given  as  to  the  statements  made  by  these 
witnesses.  No  objection  was  taken  to  the 
admission  of  jthese  depositions  on  behalf  of 
the  Crown  ;  the  accused  were  eventually 
convicted  and  sentenced  to  rigorous  impri- 
sonment. Held^  on  appeal,  that  the  con- 
viction and  sentence  must  be  set  aside. — 
Adyan  Sing  v.  Queen- Em  press,  I.  L.  R.,  13 
Cal.  121  [see  p.  694  of  this  book]. 

Discretion — 

Unwise  Exercise  of.     See  Revision,  i  ; 
Sanction  to  Prosecute,  to. 

Dismissal  of  Charge— 
Order  as  to  Property  in  Case  of.  See  Pro- 
perty. 

Dismissal  of  Complaint— 

1.  Dismissal  OP  Complaint — Presidency 
Magistrates'  Act  (IV.  of  1877),  s.  124 — 
High  Courts'  Criminal  Procedure  Act  (X.  of 
JS75),  s.  147 — Dismissal  of  complaint  after 
partial  hearing  for  want  of  attendance  of 
complaint  —  Institution  of  fresh  proceed* 
ings."]  An  order  of  dismissal  under  s.  124 
of  Act  IV.  of  1877  does  not  operate  as  an 
acquittal.— I  ogendronathBosev.  Thompson, 
I.  L.  R.,  6  CaL  523  [see  p.  287  of  this  book]. 

2.  Dismissal  of  Complaint — Report  of 
police-officer  who  is  an  accused  person— Cri- 
minal  Procedure  Code  (ASl  X.  of  1882),  ss, 
200,  203,  437.]  Ss.  200  to  203  of  the  Cri- 
minal Procedure  Code  must  be  read  together, 
and  a  Magistrate  dismissing  a  complaint  un- 
der the  provisions  of  s.  203  on  any  one  of  the 
three  grounds,  via.  : — (i)  If  he,  upon  the 
statement  of  the  complainant,  reduced  to  writ- 
ing under  s.  200,  finds  no  offence  has  been 
committed;  (2)  If  he  distrusts  the  statement 
made  by  the  complainant ;  and  (3)  If  he  dis- 
trusts that  statement,  but  his  distrust  is  not 
sufficiently  strong  to  warrant  him  in  acting 
upon  it,  except  upon  a  further  enquiry  as  pro- 
vided for  in  s.  202 — ^must  record  his  reasons 
for  so  doing,  for  if  such  reasons  were  not  re- 
corded it  would  be  impossible  for  the  High 
Court,  exercising  its  revisional  powers  under 
s.  437  of  the  Criminal  Procedure  Code,  to 
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Dismissal  of  Gomplaint  (contd.)— 

consider  whether  the  discretion  of  such  Ma- 
gistrate has  been  properly  exercised.  It  was 
never  contemplated  that  a  Magistrate  should 
call  for  a  report  from  an  accused  person  under 
s.  202  for  the  purpose  ofascertaining  the  truth 
of  the  complaint  if  such  accused  happened  to 
be  an  officer  subordinate  to  the  Magistrate. 
Where,  therefore,  a  complaint  was  made 
against  a  police-officer,  and  complainant's 
statement  was  duly  recorded,  and  the  Ma- 
gistrate, acting  under  the  provision  of  s.  202, 
called  for  a  report  from  such  police-officer, 
and,  acting  upon  that  report,  dismissed  the 
complaint  under  s.  203,  held  that  he  had 
acted  illegally,  and  that  his  order,  made 
under  the  last-named  section,  should  be  set 
aside,  and  the  case  proceeded  with  accord- 
ing to  law  from  the  time  at  which  the  com- 
plaint was  made  and  the  complainant's 
statement  so  recorded. — Baidya  Nath  Singh 
V.  Muspratt  and  others,  I.  L.  R.,  14  Cal. 
141  [see  p.  723  of  this  book]. 

Dismissal  of  Complaint- 
Order  as  to  Property  in  Case  of.    See 
Property. 

Disobedience  of  Order— 

1.  Disobedience  of  Order — Penai  Code 
(Act  KLV.  of  i860),  s.  J 88— Injunction  in 
civil  suit.]  S.  188  of  the  Penal  Code  ap- 
plies to  orders  made  by  public  functionaries 
for  public  purposes,  and  not  to  an  order  made 
in  a  civil  suit  between  party  and  party.  The 
proper  remedy  for  disobedience  of  an  order 
of  injunction  passed  by  a  Civil  Court  is 
committal  for  contempt. — In  the  Matter  of 
the  Petition  of  Chandrakanta  De,  I.  L.  R., 
6  Cal.  445  [see  p.  379  of  this  book]. 

2.  Disobedience  of  Order — Penal  Code 
(Act  KLV,  of  i860),  s.  1%8—Beng.  Act  V,  of 
i8y6,  s.  256 — Disobedience  of  lawful  order 
—  Interest  of  Magistrate  in  convicting  the 
prisoner — Disqualification  of  ^udge.]  On 
the  29th  of  March  1883,  the  Municipal  Com- 
missioners of  Commillah  at  a  meeting  issued 
an  order  under  s.  256  of  the  Bengal  Muni- 
cipal Act  of  1876.  The  accused  was  tried 
and  convicted  before  the  District  Magistrate 
under  s.  188  of  the  Penal  Code,  and  fined 
Rs.  100  for  having  disobeyed  that  order. 
The  Magistrate,  who  tried  and  convicted 
the  accused,  was  present  as  Chairman  of 
the  Municipal  Commissioners  at  the  meet- 
ing of  the  29th  of  March,  when  the  order 
was  passed,  for  disobedience  of  which  the 
accused  was  tried  and  convicted.  Held  that 
the  conviction  was  illegal,  and  must  be  set 
aside.  Sergeant  v.  Dale  (L.  R.,  2  Q.  B.  D. 
558)  cited  and  followed. — Kharak  Chand 
Pal  V.  Tarack  Ch under  Gupta,  I.  L.  R.,  10 
Cal.  1030  [see  p.  573  of  this  book]. 

See  Possession,  18. 


Disobeying  Direction  of  Law- 
See  Public  Servant,  i. 

Dispute- 
As  to  Possession.    See  Possession. 
As  to  Right  to  Collect  Rents.    See  Pos- 
session, 14. 

Disputed  Title- 
See  Public  Nuisance,  10,  11. 

Disqualification— 

Of  Judge.  See  Disobedience  or  Or- 
der, 2. 

Of  Salaried  Officer  of  Municipality.  See 
Irregularity,  2. 

Disqualifying  Interest — 
Of  Judge.    See  Irregularity,  i. 
Of  Justice  of  the  Peace.     See  Municipal 
Offences,  2. 

Dissent  of  Judge— 

From  Unanimous  Verdict.  See  Jury,  4, 9. 
From  Verdict  of  Majority.  See  Jury,  2,  g. 

Distinct  Offences- 
Separate  Charges  for.     See  Separate 
Charges,  i  ;  Separate  Trial,  3. 

Distinct  and  Separate   Charges 
tried  Simultaneously  by  Jury: 
See  Separate  Charges,  2. 

Distraint  under  Beng.  Act  Vm. 
of  1869— 

See  Criminal  Trespass,  3. 

District  Judge  directing  Further 
Inquiry- 
See  Discharge,  8,  9. 

District  Magistrate — 

Directing  Commitment.  See  Commit- 
ment, 2. 

May  Prosecute  where  Sanction  not  avail- 
ed ot  by  Prosecutor.  See  Sanction 
TO  Prosecute,  a. 

Powers  of,  to  direct  Further  Inquiry.  Sec 
Acquittal,  2 ;  Discharge,  7. 

When  no  Appeal  from  Decision  oif  Beock 
lies  to.     See  Appeal,  4. 

Divisioncd  Bench  of  High  Court- 
See  Judgment  of  High  Court. 

Divorce — 
See  Maintenance,  3. 

Document- 
Alteration  of  Date  of.    See  Evidence,  2. 
Inspection  of.  See  Inspection  of  Docu- 
ments. 
Put  in  in  Cross-examination.  Sec  Right 
OF  Reply,  2. 

Duty— 
Of  Committing  Magistrate.     Sec  Evi- 
dence, 3. 
Of  Court  as  to  Bail.    Sec  Bail. 
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Duty  (conid,)— 

Neglect  of,  by  Police-constable.  See  Po- 
lice Act,  2. 

Of  Prosecution.  See  Witnesses  for  Pro- 
secution, 3,  4. 

Of  Sessions  Judge  in  summing  up  to  As- 
sessors.    See  Assessors. 

Dying  Statement  to  be  taken  in 
Acoused's  Presence- 
See  Charge,  3. 

E. 
Seusement— 

See  Possession,  26. 

Sdifioe  erected  on  Joint  Parcel  of 
Lajid— 
See  Possession,  2. 
Effect— 

Of  Possession  given  by  Am  in.  See  Pos- 
session, 4. 

Of  Waiver  by  Accused.  See  Irregulari- 
ty, I. 

Ejectment  under  Beng.  Act  VIII. 
of  1860— 

See  Possession,  7. 

Elephant,  OriminalMisappropria.- 
tion  of— 
See  Property. 

Embankment— 

Embankment — Addition  io  existing  em- 
bankment— Notification,  Publication  of,  un- 
der Bengal  Embankment  Act — Beng.  Act  II. 
of  1882  (Bengal  Embankment  Act),  ss.  6,  76, 
(cL  bj,  80.']  The  words,  "  shall  add  to  any 
existing  embankment,"  in  cl.  b,  s.  76  of  Beng. 
Act  II.  of  1882,  are  not  intended  to  mean 
any  repair  of  an  existing  embankment,  even 
if  the  effect  of  such  repair  be  to  make  the 
embankment  higher  or  broader,  but  only 
mean  an  extension  in  the  length  of  an  exist- 
ing embankment.  The  notification  referred 
to  in  s.  6  of  the  Act  must  be  published  in 
the  manner  provided  by  s.  80  ;  and  it  is  not 
sufficient  for  such  notification  merely  to  be 
published  in  the  Calcutta  Gaeette. — Grover- 
dhan  Sinha  v.  Empress,  I.  L.  R.,  11  Cal. 
570  [see  p.  635  of  this  book]. 

Enforcement  of  Attendance  of 
Witnesses- 
See  Witnesses  for  Defence,  2. 

Bnglish  Memorandum  in  Respect 
of  Confessions — 
Sec  Confession,  13. 

Enhancement  of  Sentence — 

Enhancement  ok  Sentence  on  Appeal 
— Criminal  Procedure  Code  (Act  X.  of  1882), 
ss.  423,  43g — Penal  Code  (Act  XL  V.  of  i860), 
s.  Jjo.]  A  head-constable  was  convicted 
under  s.  330  of  the  Penal  Code,  and  at  a  trial 
before  a  Sessions  Judge  sentenced  to  four 


Enhancement  of  Sentence  (ctd.)--' 

months'  simple  imprisonment.  The  pri- 
soner appealed.  The  High  Court,  in  dis- 
missing the  appeal,  directed,  as  a  Court  of 
Revision,  that  the  sentence  passed  should 
be  enhanced. — Mehter  Ali  v.  Empress,  I.  L. 
R.,  1 1  Cal.  530  [see  p.  632  of  this  book]. 
See  Culpable  Homicide,  i. 

Enticement — 

Strict  Proof  of  Marriage  in  Cases  of.  See 
Adultery,  1. 

Entry  in  Book — 

Absence  of.  See  Right  of  Reply,  2. 

Entry  in  Khata^-book— 

See  Stamp,  4. 

Erection  of  Buildings- 
See  Public  Nuisance,  6. 

Erection  of  Edifice  on  Joint  Par- 
cel of  Land- 
See  Possession,  2. 

EiScape — 

1 .  Escape — From  custody  while  being  taken 
before  Magistrate  —  Subsequent  conviction 
for  such  escape — Penal  Code  (Act  XLV.  of 

i860),  ss,  224,  22S''\  An  escape  from  cus- 
tody when  being  taken  before  a  Magistrate 
for  the  purpose  of  being  bound  over  to  be 
of  good  behaviour  is  not  punishable  under 
either  s.  224  or  s.  225  of  the  Penal  Code. — 
Empress  v.  Shasti  Churn  Napit,  I.  L.  R.,  8 
Cal.  331  [see  p.  391  of  this  book]. 

2.  Escape — Arrest  under  civil  process. 
Escape  from — Criminal  liability  of  officer 
suffering  escape — Penal  Code  (Act  XLV.  of 
i860),  s.  22 J.]  S.  223  of  the  Penal  Code 
applies  only  to  cases  where  the  person  who 
is  allowed  to  escape  is  in  custody  for  an 
offence,  or  has  been  committed  to  custody, 
and  not  to  cases  where  such  person  has 
merely  been  arrested  under  civil  process. — 
Queen-Empress  V.  Tafaullah,  I.  L.  R.,  12  Cal. 
190  [see  p.  663  of  this  book]. 

European  British  Subject— 

European  British  Subject — Criminal 
Procedure  Code  (Adt  X.  of  1872),  ss.  82,  84.'\ 
S.  84  of  the  Criminal  Procedure  Code  must 
be  construed  strictly  with  s.  72,  and,  before  a 
European  British  subject  can  be  considered 
to  have  waived  the  privilege  conferred' upon 
him  by  s.  72,  it  must  appear  that  his  rights 
under  that  section  have  been  distinctly  made 
known  to  him,  and  that  he  must  have  been 
enabled  to  exercise  his  choice  and  judgpnent 
whether  he  would  or  would  not  claim  those 
rights.  The  provisions  of  s.  72  of  the  Code 
of  Criminal  Procedure,  relating  to  the  kind 
of  Court  which  shall  have  jurisdiction,  and 
shall  not  have  jurisdiction,  to  inquire  into  a 
complaint,  or  try  a  charge  against  a  Euro- 
pean British  subject,  constitute  a  privilege — 
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Ehiropean  British  Subject  (cfd,)— 

that  is  to  say,  they  are  not  so  much  words 
taking  away  jurisdiction  entirely,  as  words 
which  confer  on  the  British  subject  a  right  to 
be  tried  by  a  certain  class  of  Magistrates  and 
by  no  others,  which  right  the  Code  enables 
him  to  give  up.  No  person  can  by  waiver  or 
consent  enable  a  Magistrate  or  a  Judge  to  try 
a  case  which  he  is  disqualified  to  try  by  some 
circumstance  not  personal  to  the  accused. 
The  Queen  v.  Bholanath  Sen  (I.  L.  R.,  2  Cal. 
23)  distinguished.  The  waiver  of  privilege 
spoken  of  in  s.  84  must  be  an  absolute  giving 
up  of  all  the  rights,  with  reference  to  sch.  vii. 
01  the  Code  of  Criminal  Procedure,  which  a 
European  British  subject  has;  and  the  words 
'  dealt  with  as  such  before  the  Magistrate' 
mean  everything  contained  in  the  chapter — 
that  is  to  say,  the  tribunal  having  cognizance 
of  the  case,  the  procedure,  and  also  the  pun- 
ishment to  which  the  accused  would  be  lia- 
ble.—Empress  V.  Allen,  I.  L.  R.,  6  Cal.  83 
[sec  p.  253  of  this  book]. 

Evidence— 

1.  Evidence — Admissibility  of — Judg- 
ment in  civil  suit  out  of  which  criminal  pro- 
secution arises.]  In  a  suit  by  A  against  the 
obligors  of  a  bond,  the  Court  held,  for  the 
reasons  stated  in  its  judgment,  that  the  sig- 
natures of  the  obligors  were  not  genuine, 
and  directed  the  prosecution  of  A  on  a 
charge  of  forgery.  On  the  trial  of  A  before 
a  jury,  this  judgment  of  the  Civil  Court 
was  put  in  evidence  on  behalf  of  the  prose- 
cution,  and  its  contents  commented  on  by 
the  Sessions  Judge  in  his  charge  to  the  jury. 
Held  that  this  judgment  had  been  illegally 
admitted. — Gogun  Chunder  Ghose  v.  Em- 
press, I.  L.  R.,  6  Cal.  247  [see  p.  269  of  this 
book]. 

2.  Evidence — Evidence  of  witness  taken 
upon  commission,  when  admissible  in  crimi- 
nal trial — High  Courts*  Criminal  Procedure 
Act  (X.  of  1875),  s.  76 — Presidency  Magis- 
trates' Act  CIV.  of  r877j,  s.  138— Evidence 
Act  CI.  of  1872J,  s.  jj.]  The  evidence  of  a 
witness  taken  upon  commission  is  not  ad- 
missible in  a  criminal  trial  held  before  the 
High  Court  unless  it  can  be  shown  that 
such  evidence  was  so  taken  upon  an  order 
made  by  that  Court  under  s.  76  of  Act  X. 
of  1875,  or  unless  it  is  admissible  under  s.  33 
of  the  Evidence  Act — Empress  v,  Dabee 
Pershad,  I.  L.  R.,  6  Cal.  532  [see  p.  292  of 
this  book]. 

3.  Evidence — "  Incapable  of  giving  evi- 
dence"— Evidence  Act  (I.  of  1872J,  5.  33 — 
Duty  of  committing  Magistrate — Witnesses 
— Examination  on  oath — Statement  of  wit- 
nesses."] The  incapacity  to  give  evidence 
mentioned  in  s.  33  of  the  Evidence  Act  need 
not  be  a  permanent  incapacity.    In  re  Pjrari 


Evidence  (contd.) — 

Lall  (4  C.  L.  R.  504)  dissented  from.  The 
Magistrate  to  whom  a  complaint  was  niade 
examined  certain  persons  on  oath  in  the  ab- 
sence of  the  accused,  merely  for  the  purpose 
of  ascertaining  whether  there  was  any  and 
what  case  against  the  prisoners  ;  and  he  did 
not  take  down  in  writing  the  statements  ci 
the  persons  so  ezamin^  Held  that  the 
Magistrate  was  wrong  in  examining  the  wit- 
nesses on  oath  in  the  absence  of  the  accus- 
ed, or  for  the  purpose  of  finding  out  whe- 
ther there  was  a  case ;  but  that,  having 
done  so,  he  was  not  bound  to  take  down 
their  statements  in  writing. — Empress  c 
Asgur  Hossein,  I.  L,  R.,  6  Cal.  774  jxe  p, 
312  of  this  book]. 

4.  Evidence — Evidence  A^  ^/-  of  J872J, 
ss.  32  Ccl.  I),  33— "  Questions  in  issue'* — 
Charges  added  at  Session — Deposition  before 
Magistrate — Witness  dying  or  absconding — 
Charge  to  Jury — Omission  to  notice  evidence 
— Qualification  of  juryman.^  In  the  pro- 
ceedings before  a  Magistrate  on  a  charge  of 
causing  grievous  hurt  two  (among  other)  wit- 
nesses, one  of  whom  was  the  person  assaulted, 
were  ex'amined  on  behalf  of  the  prosecution. 
The  prisoners  were  committed  for  trial 
Subsequently  the  person  assaulted  died,  in 
consequence  of  the  injuries  inflicted  on  him. 
At  the  trial  before  the  Sessions  J  ndge,  charges 
of  murder  and  of  culpable  homicide  not 
amounting  to  murder  were  added  to  the 
charge  of  grievous  hurt.  The  deposition  ol 
the  deceased  witness  was  put  in  and  read  at 
the  Sessions  trial.  Held  that  the  evidence 
was  admissible  either  under  s.  32,  cl.  i,  or  s. 
33  of  the  Evidence  A£t,  notwithstanding  the 
additional  charges  before  the  Sessions  Court. 
The  question  whether  the  proviso  to  s.33o£ 
the  Evidence  A6t  is  applicable — that  is, 
whether  the  questions  at  issue  are  substantial- 
ly the  same— depends  upon  whether  the  same 
evidence  is  applicable,  although  different 
consequences  may  follow  from  the  same  act. 
At  the  trial  it  was  proved  that  the  other  wit- 
ness who  had  been  examined  before  the  Ma- 
ti;istrate  had  disappeared,  and  that  it  had  been 
found  impossible  to  serve  him  with  a  sum- 
mons. His  deposition  was  put  in  and  read. 
Held  that  it  was  properly  admitted  under  s.  33. 
In  summing  up  the  case  to  the  jury,  the  Judge 
omitted  to  call  their  attention  to  the  evidence 
of  the  witnesses  for  the  defence.  This  evi- 
dence appeared  to  the  High  Court  to  be  na- 
trustworthy.  Held  that  the  summing-up  was 
not  defective  on  account  of  this  omission  oa 
the  part  of  the  Judge.  The  fact  that  a  per- 
son is  a  clerk  in  the  office  of  the  Magistrate 
of  the  District  is  not  sufficient  to  disqualify 
him  from  sitting  on  a  jury. — Empress  r. 
RochiaMohato,  I.  L.  R.,  7  Cal.  42  [see  p.  336 
of  this  book]. 
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Bvidence  {contd,)-^ 

5.  Evidence — Ecidence  ASl  (I.  of  1872), 
s.  d-'-'Statement  made  to  third  person  by  per- 
scn  injured."]  The  only  evidence  against  a 
piisoner  charged  with  having  voluntarily 
caused  grievous  hurt  was  a  statement  nnade 
in  the  presence  of  the  prisoner  by  the  person 
injured  to  a  third  person,  immediately  after 
the  commission  of  the  offence.  The  prisoner 
did  not,  when  the  statement  was  made,  deny 
that  she  had  done  the  act  complained  of. 
Held  that  the  evidence  was  admissible  under 
s.  6  and  s.  8,  ill.  g,  of  the  Evidence  Aft. — In 
the  Matter  of  the  Petition  of  Surat  Dhobni, 
I.  L.  R.,  10  Cal.  302  [see  p.  536  of  this  book]. 

6.  Evidence — Deposition  where  accused 
has  absconded~^Criminal  Procedure  Code 
(Act  X.  of  J8S2J,  s.  512 — Record  of  evidence 
in  absence  of  accused."]  Where  an  accused 
person  has  absconded,  and  it  is  intended  to  re- 
cord evidence  against  him  in  his  absence,  it  is 
requisite,  under  s.  5 1 2  of  the  Code  of  Criminal 
Procedure,  that  the  fact  of  the  absconding  of 
the  accused  should  be  alleged,  tried,  and 
established,  before  the  deposition  is  record- 
ed.— Ghurbin  v.  Empress,  I.  L.  R.,  10  Cal. 
1097  [see  p.  585  of  this  book]. 

7.  Evidence — Deposition  of  accused  per- 
son when  admissible  in  evidence  against  him 
in  subsequent  proceeding — Evidence  Act  (I. 
of  1872),  s.  80.]  A  deposition,  given  by  a 
person,  is  not  admissible  in  evidence  against 
him  in  a  subsequent  proceeding  without  its 
being  Brst  proved  that  he  was  the  person 
who  was  examined  and  gave  the  deposition. 
A  pardon  was  tendered  to  an  accused,  and 
his  evidence  was  recorded  by  the  Magistrate. 
Subsequently,  the  pardon  was  revoked,  and 
he  was  put  on  his  trial  before  the  Sessions 
Judge  along  with  the  other  accused.  At  the 
trial,  the  deposition  given  by  him,  before 
the  Magistrate,  was  put  in  and  used  in  evi- 
dence against  him  without  any  proof  being 
jE^iven  that  he  was  examined  as  a  witness 
before  the  Magistrate.  Held  that  the  depo- 
sition  was  inadmissible  without  proof  bemg 
given  as  to  the  identity  of  the  accused  with 
the  person  who  was  examined  as  a  witness 
before  the  Magistrate. — Empress  v.  Durga 
Sonar,  I.  L.  R.,  11  Cal.  580  [see  p.  639  of 
this  book]. 

Evidence- 
Causing  Disappearance  of.  See  Causing 

Disappearance  of  Evidence. 
When  Confession  is  Admissible  as.  See 

Confession. 
Disbelieved  in  Some  Parts.  See  Jury,  la 
Judge  giving.  See  Irregularity,  i. 
Of  Dying  Statement  not  made  in  Ac- 
cused's Presence.  See  Charge,  3. 
Of  Marriage.  See  Adultery,  i. 
On  Revision.  See  PosscssiOfr,  21. 


Exact  Nature  of  Gharge  to  be  ex-- 
plained  to  Accused- 
See  Charge,  4. 

Examination— 
By  Commission.  See  Commission. 
Of  Accused  by  Sessions  Judge.  See  S£« 

parate  Charges,  2. 
Of  Prisoner  by  Judge.  See  Right  of  Re-, 

PLY,  I. 

Of  Witnesses.  See  Revival  op  Prose- 
cution. 
Of  Witness  by  Court.  See  Confession, 

7- 

Of  Witnesses  in  Absence  of  Accused.  Sec 
Evidence.  3. 

Of  Witnesses  for  Defence.  See  Posses- 
sion, 2. 

Of  Witnesses  for  Prosecution.  Sec  Wit- 
nesses for  Prosecution. 

Excise— 

1 .  Excise — Bengal  Excise  Act  (Beng.  Act 
VII.  of  1878),  ss.  g,  58,  74^IntroducHon. 
into  Calcutta  of  spirituous  liquor  manufac- 
tured elsewhere — Limits  fixed  by  Collector — 
Additional  punishment — Alternative  sen-> 
tence  of  imprisonment.]  The  provisions  of 
s.  74  of  the  Bengal  Excise  Act  as  to  addition- 
al punishment,  where  there  has  been  a  *'  pre- 
vious conviction  for  a  like  offence,"  contem- 
plate merely  the  case  of  the  offender  having 
been  already  convicted  of  an  offence  punish- 
able with  a  6ne  of  Rs.  200  or  upwards,  and 
being  again  convicted  of  another  offence 
punishable  with  the  same  punishment ;  it  is 
not  necessary  that  he  should  have  been  pre- 
viously convicted  of  the  same  offence.  The 
accused  were  sentenced  by  the  Presidency 
Magistrate,  under  ss.  58  and  74  of  the  Bengal 
Excise  Act,  to  fine  of  Rs.  200  each,  in  de- 
fault to  three  months'  imprisonment,  and 
in  addition  to  six  months'  imprisonment, 
which  was  the  maximum  term  that  could  be 
awarded  under  s.  74.  Held  that  the  sen- 
tence  of  imprisonment  was  not  in  excess  of 
the  powers  given  to  the  Magistrate  by  s.  12 
of  the  Presidency  Ma^strates'  Act,  the  im- 
position of  the  additional  sentence  of  im- 
prisonment not  affecting  the  Magistrate's 
powers  as  reearded  the  original  sentence 
under  s.  58.  No  limits  with  regard  to  any 
distilleries  in  Calcutta  having  been  fixed 
under  s.  9  of  the  Act  within  which  spiritu- 
ous liquor  manufactured  otherwise  than  in 
that  panicular  distillery  shall  be  introduced 
or  sold  without  a  special  pass,  and  the  fix- 
ing of  such  limits  being  necessary  to  a  con- 
viction of  an  offence  under  s.  58,  the  con- 
victions  in  this  case  were  set  aside. — Ram 
Chunder  Shaw  v.  Empress,  I.  L.  R.,  6  Cal. 
575  [see  p.  293  of  this  book]. 

2.  ExciSE—^Bengal  Excise  A^  (Beng.  Ail 
VH,  cf  1878),  s,  SS^'-Sale  by  tieemed^endor 

I.  L.  R.,  Cal.  ia8. 
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contrary  to  terms  ofkis  license,']  S.  53  of  the 
Bengal  Excise  A6t  does  not  apply  to  sales 
by  a  licensed  vendor  contrary  to  the  terms 
of  his  license.  That  section  provides  for  a 
breach  of  the  condition  of  a  license  not 
covered  by  the  second  clause  of  s.  59  of  the 
Aft.— Empress  v.  Nobocoomar  Pal,  I.  L.  R,, 
6  Cal.  621  [see  p.  301  of  this  book]. 

3.  Excise — Sale  by  wholesale — Sale  by 
servant — Beng.  A£i  VII.  of  1878,  ss.  is,  59, 
60.]  A  sale  of  more  than  twelve  quart 
bottles,  or  two  gallons  of  spirituous  or  fer- 
mented.liquors  of  the  same  kmd,  made  at  one 
transaction,  is  a  sale  by  wholesale.  Qtuere. 
— Whether  a  sale  of  twelve  quart  bottles  of 
one  kind  of  liquor,  and  three  quart  bottles  of 
another  kind,  at  the  same  time,  comes  within 
the  prohibition  in  the  explanation-clause  of 
s.  15.  The  licensed  retail-vendor  himself  is 
the  only  person  liable  to  conviction  under 
s.  60. — Empress  v.  Nuddiar  Chand  Shaw,  I. 
L.  R.,  6  Cai.  832  [see  p.  315  of  this  book]. 

4.  Excise — Sale  by  servant — Breach  of 
condition  of  license^Beng,  Ail  VII.  of  1878, 
ss,  41,  42,  5p.]  The  conviction  of  servants 
of  a  licensed  vendor  of  spirits  for  a  breach  of 
the  license  is  not  necessarily  illegal.  In  re 
Ishur  Chunder  Shaha  (19  W.  R.,  Cr.  Rul, 
34)  followed.  Empress  v,  Nuddiar  Chand 
Shaw  (I.  L.  R.,  6  CaL  832 ;  8  C.  L.  R.  152) 
dissented  from.  Two  servants  of  a  licensed 
vendor  of  spirits  were  charged  with  having 
committed  two  breaches  of  the  condition  of 
the  license,  and  the  maximum  fine  for  each 
breach  was  inflicted.  Held  that  the  Magis- 
trate was  competent  to  punish  each  of  the 
servants  separately  in  this  manner.  The 
excise-officer,  to  whom  a  licensed  vendor  of 
spirits  is  bound  to  produce  his  license,  must 
be  an  excise-officer  of  the  higher  grades,  not 
any  police-officer  who  may  be  exercising  the 
powers  of  an  excise-officer. — Empress  v. 
Baney  Madhub  Shaw,  I.  L.  R.,  8  Cal.  207 
[^ee  p.  383  of  this  book]. 

5.  Excise — Construction  of  Act  —  Beng. 
Act  VII,  of  1878,  ss.  IS,  17 »  61  —  Specified 
quantity  of  spirits  —  Maximum  amount.] 
Penal  Statutes  must  be  construed  strictly, 
i.e.,  nothinjgr  is  to  be  regarded  as  within  the 
meaning  ot  the  Statute  which  is  not  within 
the  letter,  and  clearly  and  intelligibly  des- 
cribed in  the  very  words  of  the  Statute  itself. 
Where,  under  s.  15,  Beng.  Act  VII.  of  1878, 
the  Chief  Commissioner  of  Assam,  exercis- 
ing the  powers  of  the  Board  of  Revenue, 
iixed,  by  a  Circular  Order,  the  limit  at  six 
quarts  bottles  of  country  spirits  as  allowable 
for  retail-sales,  and  an  accused  was  charged, 
under  s.  17,  with  possessing  more  than  that 
quantity,  but  the  amount  he  had  was  less 
than  thfi  amount  sUted  in  s.  15,  hfld  that  he 


Exoise  {contd.)— 

was  not  guilty  of  any  offence  under  s.  61 ; 
and  that  no  lesser  quantity  than  that  speci- 
fically mentioned  in  s.  15  of  country  spirits, 
which  might  have  been  declared  to  be  the 
maximum  quantity  by  any  such  order  made 
under  the  provisions  of  s.  15,  could  be  deem- 
ed to  be  the  quantity  specified  in  s.  15  with- 
in the  meaning  of  s.  16. — Empress  v.  Kola 
Lalang,  I.  L.  R.,  8  Cal.  214  [see  p.  387  of 
this  book]. 

6.  Excise— Excise  Act  (Beng,  Act  VII.  tf 
1878),  s.  61  —  Imported  liquor  —  Possession. 
—  Pass — Consignee  —  Agent.]  Certain  li- 
quors arrived  in  Calcutta  per  S.S.  Navarine, 
consigned  to  M.  &  Co.  at  Agra,  who  re- 
quested A  to  pay  on  their  behalf  the  doty 
and  landing  charges,  and  forward  the  goods 
to  Agra.  While  on  the  way  from  the  steamer 
to  the  railway-station,  the  goods  were  seized 
as  being  in  the  possession  of  A  without  a 
pass  within  the  meaning  of  s.  61  of  Beng. 
Act  VII.  of  1878,  and  A  was  convicted  and 
sentenced  to  a  fine  under  the  provisions  of 
that  Act  Held  that  the  conviction  was  bad. 
—Crown  V.  Henry  Kyte,  L  L.  R,,  9  Cal.  223 
[see  p.  468  of  this  book]. 

7.  Excise — Bengal  Excise  Act  (VII.  of 
1878),  ss.  IS,  S3i  ^0,  61 — Sale  by  servant  of 
licensed  vendor — Cooly  employed  by  sercont — 
Reference  to  High  Court — Revisional  juris- 
diction^ The  servant  of  a  licensed  vendor 
sold  eight  quart  bottles  of  country  spirit,  and 
employed  a  cooly  to  carry  them  as  he  direct- 
ed. The  servant  was  convicted  under  s.  60, 
Beng.  Act  VII.  of  1878;  and  the  cooly  was 
convicted  under  s.  61  of  the  same  Act.  It 
was  suggested  that  the  servant  should  have 
been  convicted  under  s.  53,  and  that  the  cooly 
had  committed  no  offence.  Held  that  the 
conviction  of  the  cooly  was  illegal,  and  must 
be  set  aside.  Held  also  that  the  servant 
was  properly  convicted,  and  whether  under 
s.  60  or  s.  53  was  immaterial.  Queen  r. 
Ishan  Chunder  Shaha  (19  W.  R.  Cr.3i) 
and  Empress  v.  Baney  Madhub  Shaw  (I.  L 
R.,  8  Cal.  207;  10  C.  L.  R.  389)  followed. 
The  necessity  for  altering  a  conviction  from 
one  section  to  another  for  cognate  offence^, 
when  the  accused  has  not  been  prejudiced 
by  any  such  error,  is  no  sufficient  ground 
for  a  reference  to  the  Court  of  Revision.— 
Empress  v.  Ishan  Chundra  De,  I.  L.  R,  9 
Cal.  847  [see  p.  491  of  this  book]. 

8.  Excise — Appeal  in  criminal  case — Cri» 
minal  Procedure  Code  (A^  X,  of  1882}. 
s.  41 1 —  Bengal  Excise  Adt  (Beng.  A^  Vll 
of  1878),  ss.  60,  74 — Appeal  from  seniena 
of  Presidency  Magistrate — "  Ldke  offence  "'— 
Punishment  on  second  or  subsequent  cen- 
viction  of  offence  under  Bengal  Excise  Ad  ] 
No  appeal  lies  from  a  sentence  of  six 
months^  rigorous  Imprisonment  and  a  6k 
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Excise  (contd.)^ 

of  Rs.  200,  or  a  further  period  of  three 
jDODths'  simple  imprisonment,  passed  by  a 
Presidency  Magistrate.  The  offence  of 
selling  wine  retail  by  a  person  who  has  only 
a  wholesale  license  is  an  offence  of  a  like 
nature  to  that  of  selling  wine  without  a  li- 
cense at  all,  within  the  meaning  of  the  term 
"  like  offence  "  as  used  in  s.  74  of  the  Bengal 
Excise  A6L  Ram  Chunder  Shaw  v.  The 
Empress  (I.  L.  R.,  6  Cal.  575)  followed. — 
Schein  v.  Queen- Empress,  I.  L.  R.,  16  Cal, 
799  [see, p.  985  of  this  book]. 
See  Reasons  for  Conviction,  2. 

Excise-license— 

Cantonment  Magistrate  not  authorized 
to  cancel.  See  Cantonments  Act. 

Exclusion  of  Time  in  obtaining 
Copy  of  Judgment- 
See  Appeal,  6. 

Exclusive  Bight  of  Fishery  in 
Public  Eiver— 
Infringement  of.  See  Fishery,  i. 

Exculpatory  Statement- 
See  Confession,  7. 
j>  False  Information,  i. 

Execution  of  Decree- 
See  Fraudulent  Execution  OF  Decree. 

Execution  of  Legal  Process- 
Resistance  to.  See  Sentence,  4. 

Executive  Oflftcer— 

Order  by.  See  Public  Nuisance,  15. 

Experts — 

Evidence  of.  See  Confession,  14. 
Opinions  of,   how   elicited.  See  State- 
ments to  Police  during  Investi- 
gation, I. 

Explanation  of  Charge  to  Ac- 
cused- 
See  Charge,  2. 

Extortion— 

Extortion — Abetment —  Village  Chauki- 
dar— Penal  Code  (Ad  XLV.  of  i860),  s.  384,'] 
The  mere  fa6t  that  the  offence  of  extortion 
tinder  s.  384  of  the  Penal  Code  is  commit- 
ted in  the  presence  of  the  village-chaukidar, 
without  eliciting  any  disapproval  on  his 
part,  will  not  render  him  liable  as  an  abet- 
tor of  the  offente. — Gopal  Chunder  Sirdar 
V,  Foolmoni  Bewa,  I.  L.  R.,  8  Cal.  728  [see 
p.  416  of  this  book]. 

Extra  Drill- 
See  Police  Act,  2. 


Extraordinary    Jurisdiction 
High  Court- 
See  Possession,  a. 


of 


Fabricating  Documents— 

See  Forgery,  2. 
Fabricating  False  Evidence—* 

See  False  Evidence,  a. 
Fact- 
Discovery  of,  by  one  Police-officer,  though 
known  to  another.  See  Confession, 
I  a. 

F€W5tS— 
Appeal  from  Verdict  of  Jury  upon.  See 
Appeal  by  Local  Government,  a, 
Revision  on.  See  Revision,  3. 

Failure  of  Justice- 
See  Irregularity, 

False  Charge— 

1.  FalseCharqe— Penal  Code  CAdlXLK 
of  i860),  ss.i82f  211— Preliminary  inquiry 
— Criminal  Procedure  Code  (ABX.of  1872), 
s.  471.']  An  offence  under  s.  an  of  the  Pe- 
nal Code  includes  an  offence  under  s.  i8a ; 
it  is,  therefore,  open  to  a  Magistrate  to  pro' 
ceed  under  either  section,  although,  in  cases 
of  a  more  serious  nature,  it  may  be  that  the 
proper  course  is  to  proceed  under  s.  an. 
See  Raffee  Mahomed  v.  Abbas  Khan  (8  W. 
R.,  Cr.,  67).— Bhokteram  v,  Heera  Kolita] 
I.  L.  R.,  5  Cal.  184  [see  p.  aai  of  this  book], 

2.  False  Charge— P£?»a/  Code  (A6i  XLV. 
of  i860),  ss.  211,  log^Charge  laid  before 
police-officer^  There  is  nothing  in  s.aix  of 
the  Penal  Code  which  limits  the  penalty 
there  imposed  to  cases  in  which  attempts 
have  been  made  to  substantiate  false  charges 
in  a  Court  of  Justice.  A  false  charge  made 
before  the  police  is  therefore  punishable  un- 
der this  section. — Ashrof  AH  v.  Empress,  I. 
L.  R.,  5  Cal.  a8i  [see  p.  aa6  of  this  book]. 

3.  FALSECHARGE—Penal Code TA^ XLV. 
of  i860),  s.  211 — Prosecution  for  making  a 
false  charge — Opportunity  to  accused  to  prove 

truth  of  charge."]  Before  a  person  can  be 
put  upon  his  trial  for  making  a  false  charge 
under  s.  an  of  the  Penal  C<^e,  he  must  be 
allowed  an  opportunity  of  proving  the  truth 
of  the  complaint  made  by  him ;  and  such  an 
opportunity  should  be  afforded  to  him,  if  he 
desires  to  take  advantage  of  it,  not  before 
the  police,  but  before  the  Magistrate.  Ma- 
gistrates should  clearly  understand  that, 
whilst  the  police  perform  their  proper  duty 
in  collecting  evidence,  it  is  the  function  of  the 
Magistrate  alone  to  decide  upon  the  suffi- 
ciency  or  credibility  of  such  evidence  when 
collected. — Government  v,  Karimdad,  I.  L. 
R.,  6  Cal.  496  [see  p.  a86  of  this  book]. 

4.  FKLSECHAKGE^Penal Code (Aa XLV, 
of  i860),  S.211 — Charge  made  on  report  of 
police  that  case  was  false — Charge  of  giving 
false  information.']   A  commitment  for  trial 
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False  Charge  {cpntd.)-^ 

under  the  provisions  of  s.  21  x  of  the  Penal 
Code,  f  orknowingly  instituting  a  false  charge 
with  intent  to  injure  the  persons  accused, 
is  not  illegal,  merely  because  the  complaint 
which  the  accused  made  has  not  been  judi- 
cially inquired  into,  but  is  based  on  the  re- 
port of  the  police  that  the  case  was  a  false 
one. — Empress  v.  Siilik  Roy,  I.  L.  R.,  6  Cal. 
582  [see  p.  297  of  this  book]. 

5.  ¥mjseCh\koe— Penal  Code  CASiXLV. 
of  i860),  s.  211 — Making  false  charge  to 
Court  or  officer  having  no  jurisdiction,']  It 
is  necessary  for  a  conviction  under  s.  211  of 
the  Penal  C6de  that  the  false  charge  should 
have  been  made  to  a  Court  or  officer  having 
jurisdiction  to  investigate  and  send  it  up  for 
trial. — Empress  v.  Jamoona,  I.  L.  R.,  6  Cal. 
620  [see  p.  300  of  this  book]. 

6.  False  Ch arge— Pe«tf /  Code  (Act  XL  V. 
€f  i860),  s.  211 — Opportunity  of  substanti- 

'  ating  charge."]  Upon  a  trial  fur  bringing  a 
false  charge  with  intent  to  injure,  it  appear- 
ed that  the  original  complaint  was  lodged 
in  the  Court  of  the  Extra  Assistant  Com- 
missioner, and  a  local  inquiry,  by  a  compe- 
tent police-officer,  was  directed.  The  officer 
reported  that  the  charge  was  false,  and  re- 
commended that  the  prisoner  should  be  pro- 
secuted. The  Extra  Assistant  Commis- 
sioner ordered  the  papers  to  be  sent  to  the 
Deputy  Commissioner,  who  ordered  the  pro- 
secution, and  the  prisoner  was  convicted. 
Held  that  the  conviction  was  bad.  The 
Extra  Assistant  Commissioner  should,  on 
receipt  of  the  report  of  the  police,  have  com- 
municated its  contents  to  the  prisoner,  and 
afforded  her  an  opportunity  of  ^bstantiat- 
ing  her  complaint,  and  should  then  have 
decided  the  case. — Empress  v.  Grish  Chun- 
der  Nundi,  I.  L.  R.,  7  Cal.  87  [see  p.  335  of 
this  book]. 

7.  False  Charge  —  Plea  of  guilty — Pe- 
nal Code  (Act  XLV.  of  i860),  s.  21 1— -Re- 
cord cf  plea — Explaining  charge — Criminal 
Procedure  Code  (Ad  X.  of  1872),  s.  237.] 
A  prisoner,  charged  under  s.  21 1  of  the  Pe- 
nal Code  with  having  brought  a  false  charge 
with  intent  to  injure,  by  accusing  A  of  hav- 
ing caused  the  death  of  a  person  by  doing  a 
rash  or  negligent  act  not  amounting  to  cul- 
pable homicide  under  s.  304A,  stat^  at  the 
trial  that  the  original  complaint  made  by 
him  wa$  false,  and  that  he  made  it  unthink- 
ingly. The  Sessions  Judg^  treated  this 
statement  as  a  plea  of  guilty,  and  sentenced 
the  prisoner  to  rigorous  imprisonment.  No 
4'ecord  of  the  prisoner's  plea,  as  required  by 
s.  237  of  the  Criminal  Procedure  Code,  ap- 
peared on  the  proceedings,  nor  did  it  ap- 
pear that  the  charge  had  been  explained  as 
well  as  read  to  the  prisoner,  aad  the  Judge 
coasidered  that  the  origin^  complaint  did 


False  Gharge  (contd.)^ 
not  amount  to  a  false  charge  of  an  offentt 
under  s.  304A.      Held  that  the  convictioa 
was  bad. — Em  press  «.  Gopal  Dhannk,  I.  L 
R.,  7  Cal.  96  [see  p.  336  of  this  book]. 

8.  False  Charge  —  Dismissal  of  com' 
plaint — Prosecution  under  s,  211  of  Penal 
Code  (Ad  XLV.  of  iSOoj-^Crtminal  Proce- 
dure Code  (Ad  X.  of  1872),  ss.  144,  147* 
468,  470,  471.1  Where  a  charge  had  been 
preferred  against  a  person,  and  the  Magis- 
trate before  whom  it  was  heard,  after  hir- 
ing the  statement  of  the  complainant,  bvt 
not  those  of  his  witnesses,  (Hsmissed  the 
complaint,  and  subsequently,  on  the  appli- 
cation of  the  person  charged,  granted  him 
leave  under  s.  470  to  prosecute  the  com- 
plainant for  bringing  a  false  charge,  held 
that  the  proceedings  were  not  irregular,  and 
that  the  Magistrate  was  justified  in  acting 
as  he  had  done.  Held  also  that  there  is  a 
distinction  in  the  proceedings  to  be  adopt- 
ed when  a  sanction  is  given  under  s.  470, 
and  the  institution  by  the  Court  of  its  own 
motion  of  proceedings  under  s.  471.  Syed 
Nissar  H ossein  v.  Ramgolam  Sing  (25  W. 
R.,  Cr.  Rui.,  10)  dissented  from. — Gyan 
Chunder  Roy  ».  Protap  Chunder  Dass.  I. 
L.  R.,  7  Cal.  208  [see  p.  341  of  this  book]. 

9.  False  Charge — Compoundable  offence 
— Discharge  pf  accused  charged  under  s.  21 1, 
Penal  Code,  upon  plea  of  original  charge 
having  been  compounded — Penal  Code  (AH 
XLV.  of  i860),  ss.  211,  342,  347-^riminal 
Procedure  Code  (Act  X.  of  1882J,  s.  J45.] 
The  fact  that  an  offence  alleged  to  have 
been  committed  has  been  compounded  is 
no  conducive  answer  to  a  charge  made 
against  the  prosecutor  under  s.  211  of  the 
Penal  Code.  A  laid  a  charge  against  M  for 
wrong-ful  confinement.  The  police  reported 
the  case  as  a  false  one ;  and,  A  not  appear- 
ing to  prove  his  complaint,  the  District 
Magistrate  ordered  him  to  be  prosecuted 
under  s.  211  of  the  Penal  Code,  and  made 
over  the  case  to  a  Deputy  Magistrate. 
Upon  the  hearing  of  such  charge,  A  pleaded 
that  he  had  compounded  the  originaJ  charge 
laid  by  him  against  M,  and  that,  thereforev 
the  charge  against  him  under  s.  211  could 
not  lie.  The  Deputy  Magistrate,  wtthoot 
hearing  any  evidence,  dismissed  the  case. 
Held  that  the  course  so  taken  was  illegal, 
as  such  plea  was  no*  conclusive  answer  to  a 
charge  under  s.  211. — Empress  v.  Atar  Alt, 
I.  L.  R.,  1 1  Cal.  79  [see  p.  596  of  this  book}. 

10.  FALSECHARGE'^PenalCode(ActXiy. 
of  i860),  s.  211.']  A  false  charge  before  the 
police  is  a  false  charge  falling  within  the 
first  portion  of  s.  211  of  the  Penal  Code. 
The  latter  portion  c»f  s.  211  of  the  Penal 
Code  is  confined  to  cases  in  whidi  crimi- 
nal proceedings  have,  bpen  institiited,  and 
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False  Ghax*g^  (contd,) — 

does  not  apply  to  false  charge  merely.  Em- 
press of  lodia  V.  Pitam  Rai  (I.  L.  R.,  5  All. 
215)  and  Empress  v.  Parahu  (I.  L.  R.^  5  All. 
59ii)  followed. — Queen-Kmpress  v.  Karim 
Buksh,  1.  L.  R.,  14  Cal.  633  [see  p.  760  uf 
this  book]. 

1 1.  False  Charge — Criminal  Procedure 
Code  (Act  X.  of  1882),  s.  tgi — Cogniganceof 
an  offence  on  suspicion — Penal  Code  (Act 
XLV.  of  i860),  s.  21  J—Police'report— False 
charge,  Prosecution  for,  without  first  en* 
quiring  into  truth  cf  original  complaint  ] 
A  person  having  laid  an  information  before 
the  police,  the  police  reported  the  case  as 
false  ;  the  informant  then  appeared  before 
a  Magistrate,  asking  that  his  case  might  be 
investigated,  and  his  witnesses  summoned. 
This  application  was  refused,  and  the  Ma- 
gistrate, after  perusing  the  police-report, 
passed  an  order  directing  him  to  be  prose- 
cuted under  s.  211  of  the  Penal  Code.  Held 
that  the  application  to  the  Magi^rate  was 
"  a  complaint"  within  the  meaning  of  s.  191 
of  the  Criminal  Procedure  Code  into  which 
the  Magistrate  was  bound  to  have  enquired. 
A  Magistrate  may  take  cognizance  under  ss. 
291  and  292  of  the  Criminal  Procedure  Code 
of  an  offence  brought  to  his  notice  by  a  po- 
lice-report  which  affords  ground  for  a  sus- 
picion that  an  offence  has  been  committed; 
out,  2S  a  matter  of  sound  judicial  discretion, 
a  Magistrate  should  not  so  proceed  and  di- 
rect that  the  person  suspected  be  tried  until 
some  person  aggrieved  has  complained,  or 
until  he  has  before  him  a  police-report  on 
the  subject  based  on  an  investigation  direct- 
ed to  the  offence  to  be  tried,  and  in  cases  of 
alleged  false  charges  until  it  is  clear  that 
the  original  charge  has  been  either  heard 
and  dismissed  or  abandoned.  And  before 
the  order  to  prosecute  for  the  false  charge 
is  made,  the  person  who  made  the  original 
charge  should  be  offered  an  opportunity  of 
supporting  it  orabandoning  it. — Queen-Em- 
press V  Sham  Lall,  I.  L.  R.,  14  Cal.  707  [see 
p.  765  of  this  book]. 
.  See  Sanctio.v  to  Prosecute,  2,  5,  7,  14. 

False  Gomplaint— 
Compensation  for.  See  Cattle-trsspass 
Act,  I 

False  Bvidence— 

I.  False  Evidence  —  Criminal  Proce^ 
dure  Code  (Act  X.  of  1872),  s.  ^ri—Act 
XXJI.  of  1861,  s.  16 — Order  sending  ca^e  to 
Magistrate  for  inquiring  into  offence  of  giv- 
ing false  evidence — Preliminary  inquiry — 
Vagueness  of  charge "]  Although  s.  16  of 
Act  XXUl.  of  ib6i  gives  Civil  Courts 
powers  similar  to  those  conferred  on  Civil 
and  Criminal  Courts  alike  by  s  471  of  the 
Criminal  Procedure  Code,  the  whole  law  as 
to  tlie  procedure  io  caset  within  those  sec- 


False  Evidenoe  (conid.)^ 

tions  is  now  embodied  in  s  471  of  the  Cri- 
minal Procedure  Code.  In  a  suit  brought 
to  recover  possession  of  certain  property, 
the  Judee  decided  one  of  the  issues  raised 
in  the  plaintiff's  favour,  but  on  the  import- 
ant  issue  as  to  whether  the  plaintiff  ever  had 
possession,  he  found  for  the  defendant.  The 
plaintiff  was  not  examined,  but  on  the  issue 
as  to  possession  he  called  two  witnesses. 
The  Judge  disbelieved  their  statementvS,  and, 
considering  that  the  plaintiff  had  failed  to 
prove  his  case,  he  gave  judgment  for  the 
defendant,  without  requiring  him  to  give 
evidence  on  that  issue.  In  the  concluding 
paragraph  of  his  judgment,  the  Judge  di* 
rected  the  depositions  of  the  two  witnesses 
above  referred  to,  together  with  the  English 
memoranda  of  their  evidence,  to  be  sent  to 
the  Magistrate  with  a  view  to  his  inquiring 
whether  or  not  they  had  voluntarily  given 
false  evidence  in  a  judicial  proceeding,  and 
he  further  directed  the  Magistrat«^  to  in- 
quire whether  or  not  the  plaintiff  had  abet- 
ted the  offence  of  giving  false  evidence,  on 
the  ground  that,  as  the  witnesses  were  the 
plaintiff's  servants,  he  must  personally  have 
influenced  them,  and  also  to  inquire  whe- 
ther the  plaint  which  the  plaintiff  had  at- 
tested contained  averments  which  he  knew 
to  be  false.  On  a  motion  to  quash  this 
order,  held  that,  under  s.  471  of  the  Crimi- 
nal Procedure  Code,  the  Judge  has  no  power 
to  send  a  case  to  a  Magistrate  except  when, 
after  having  made  such  preliminary  inquiry 
as  may  be  necessary,  he  is  of  opinion  that 
there  is  sufficient  ground  (i.^.,  ground  of  a 
nature  higher  than  mere  surmise  or  suspi- 
cion) for  directing  judicial  inquiry  into  the 
matter  of  a  specific  charge,  and  that  the 
Judge  is  bound  to  indicate  the  particular 
statements  or  averments  in  respect  of  which 
he  considers  that  there  is  ground  for  a 
charge  into  which  the  Magistrate  ought  to 
inquire,  and  that  the  order  was  bad,  because 
the  Judge  had  made  no  preliminary  inquiry, 
and  because  it  was  too  vague  and  general 
in  its  character.—  Queen  v.  Baijoo  Lall,  I,  L. 
R.,  1  Cal.  450  [see  p.  18  of  this  book]. 

2.  False  Evidence  —  Penal  Code  (A6i 
XLV,  of  i860),  S5.  192,  464,  cl.  2''Fabricat' 
ing  false  evidence^ Forgery — Alteration  of 
date  of  document.^  Where  the  date  of  a  do- 
cument, which  would  otherwise  not  have  been 
presented  for  registration  within  time,  is  al- 
tered for  the  purpose  of  getting  it  registered, 
the  offence  committed  is  not  forgery,  where 
there  is  nothing  to  show  that  it  was  done 
'•  dishonestly  or  fraudulently,"  within  cl.  2,  s. 
464  of  the  Penal  Code,  but  fabricating  false 
evidence  within  s.  192. — Empress  v.  Mir 
Ekrar  AH,  L  L.  R.,  6  Cal  48a  [sec  p.  282  of 
this  book]. 
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False  Evidence  {conid,)^ 

3.  False  Evidence — Deposition  of  the  ac- 
cused when  admissible  as  evidence — Civil  Pro- 
cedure Code  (Aei  X.  of  1877J,  ss.  178,  182, 
183,  647 — Evidence  Act  (I.  of  1872),  s.  p/.] 
Failure  to  comply  with  the  provisions  of  ss. 
182  and  183  of  Aa  X.  of  1877  (Civil  Proce- 
dure Code)  in  a  judicial  proceeding  is  an  in- 
formality which  renders  the  deposition  of  an 
accused  inadmissible  in  evidence  on  a  charge 
of  givingfalse  evidence  based  on  such  deposi- 
tion ;  and,  under  s.  91  of  A6t  I.  of  1872  (Evi- 
dence Aft),  no  other  evidence  of  such  deposi- 
tion is  admissible. — Empress  v,  Mayadeb 
Gossami,  I.  L.  R.,  6  Cal.  762  [see  p.  311  of 
this  book]. 

4.  Fa LSE  Ev I DENC E — Criminal  Procedure 
Code  (Act  X.  of  1872),  ss.  u8,  iig— Penal 
Code  (Act  XLV,  of  1860J,  s.  igi.~\  Neither 
the  words  "  shall  answer  all  questions"  in 
s.  Ii8  of  the  Code  of  Criminal  Procedure, 
nor  the  words  "  shall  be  bound  to  answer 
all  questions  in  s.  1 19  of  the  same  Code, 
constitute  "  an  express  provision  of  the  law 
to  state  the  truth"  within  the  meaning  of 
s.  191  of  the  Penal  Code.  Ss.  118,  119,  are 
merely  intended  to  oblige  persons  to  give 
such  information  as  they  can  to  the  police, 
in  answer  to  the  questions  which  may  be  put 
to  them,  and  they  impose  no  legal  obligation 
on  tliose  persons  to  speak  the  truth. —  Em- 
press v.  Kassim  Khan  and  Empress  v.  Mus- 
samut  Dahia,  I.  L.  R.,  7  Cal.  121  [see  p.  337 
of  this  book]. 

5.  False  Evidence  —  Separate  trial — 
Procedure  'when  more  than  one  person  is 
charged  with  having  given  false  evidence  in 
the  same  proceeding — Criminal  Procedure 
Code  (Aft  X.  of  1882),  s.  161— Penal  Code 
(Aei  XLV.  of  i860),  s.  193.']  In  order  to 
sustain  any  conviction  for  giving  false  evi- 
dence upon  an  alternative  charge  when  no 
evidence  is  offered  to  prove  the  falsity  of 
either  statement  in  particular,  it  must  be 
clear  that  the  two  statements  are  contradic- 
tory. The  law  laid  down  by  the  Full  Bench 
in  the  case  of  the  Empress  v.  Kassim  Khan 
(I.  L.  R.,  7  Cal.  121)  has  been  altered  by  the 
provisions  of  s.  161  of  the  Criminal  Proce- 
dure Code  (Aft  X.  of  1882),  and  a  witness 
who  makes  a  false  statement  to  a  police-of- 
ficer, in  reply  to  a  question  which  he  is  bound 
to  answer,  would  be  guilty  of  intentionally 
giving  false  evidence.  When  four  persons 
were  accused  of  having  given  false  evidence 
in  the  same  proceeding,  and  the  Sessions 
Judge,  while  professing  to  try  each  accused 
separately,  heard  the  evidence  of  the  wit- 
nesses only  once,  held  that  this  was  substan- 
tially trying  the  four  prisoners  together,  and 
was  an  improper  mode  of  procedure. — Na- 
thu  Sheikh  v.  Empress,  I.  L.  R.,  10  Cal,  405 
[see  p.  540  of  this  book]. 


False  Evidence  {contd,)-^ 

6.  False  Evidence — Alternative  ckargi 
and  conviction — Penal  Code  (Act  XLV.  <^ 
i860),  s.  ig3  —  Criminal  Procedure  Code 
(Act  X.  of  1882),  ss.  233,  555»  and  Sch.  F. 
XXVI I L,  II.  (4).'}  A  prisoner  was  convict- 
ed on  an  alternative  charge  in  the  form  pro- 
vided by  Sch.  v.,  XXVIII.,  II.  (4)  of  the 
Criminal  Procedure  Code  (Act  X.  of  1 88a), 
of  having  given  false  evidence,  such  evidence 
consisting  of  contradictory  statements  con- 
tained in  one  deposition  while  he  was  under 
cross-examination  and  re  examination  as  a 
witness  in  a  judicial  proceeding.  There  was 
no  finding  as  to  which  of  the  contradictory 
statements  was  false.  Held  (Norris,  J.,  dis- 
senting) that  s.  233  of  the  Criminal  Proce- 
dure Code  did  not  affect  the  matter,  and  that 
the  conviction  was  good.  Semble  [per  Wil- 
son, J.). — ^The  decision  in  Queen  v.  Bedoo 
Noshyo  (12  W.  R.  Cr.  ii),  though  a  guide 
to  the  discretion  of  Courts  in  framing  and 
dealing  i)^itb  charges,  was  not  intendeid  to, 
and  does  not,  affect  the  law  applicable  to 
the  matter. — Habibullah  v.  Empress,  I.  L. 
R.,  10  Cal.  937  [see  p.  558  of  this  book]. 

7.  False  Evidence — Affidavit  affirmed 
before  a  Deputy  Magistrate — Prosecution  on 
facts  stated  in  an  affidavit  affirmed  before  a 

Deputy  Magistrate— Penal  Code  (Act  XLV. 
of  i860),  ss.  193,  J 99  —  Declaration  by  law 
receivable  as  evidence  —  Sanction  to  prose' 
cute,  Order  for,  quashed.']  A  Deputy  Ma- 
gistrate has  no  power  to  administer  an  oath 
to  a  person  making  a  declaration  in  the 
shape  of  an  affidavit ;  and  such  person  can- 
not, on  the  facts  stated  in  such  declaration, 
be  prosecuted  for  committing  an  offence 
either  under  s.  193  or  s.  199  of  the  Penal 
Code. — In  the  Matter  of  the  Petition  of  Is- 
war  Chunder  Guho  and  others,  I.  L.  R.,  14 
Cal.  653  [see  p.  762  of  this  book]. 

8.  False  Evidence — Alternative  charges 
— Statement  made  to  police-officer  investigai* 
ing  case— Penal  Code  (Act  XLV.  of  i860), 
ss.  19T,  193 — Criminal  Procedure  Code  (Act 
X.  of  J882),  s.  161.']  An  accused  was 
charged  with  giving  false  evidence  upon 
an  alternative  charge,  one  statement  having 
been  made  to  a  police-officer  investigating 
a  case  of  arsoii,  and  the  other  having  been 
made  when  he  was  examined  as  a  witness 
before  the  Joint-Magistrate  when  the  case 
was  being  inquired  into.  The  two  state- 
ments were  contradictory,  and  no  evidence 
was  given  to  show  which  of  them  was 
false.  It  was  not  proved  that  the  state- 
ment made  to  the  police-officer  was  made  in 
answer  to  questions  put  by  him,  and  the 
only  evidence  given  at  the  trial  with  r^ard 
to  the  inquiry  upon  which  the  police-officer 
was  engaged  was  to  the  effect  that  an  in- 
quiry was  being  made  about  the  burning  of 
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False  Evidence  (contd.)^ 

a  house.  The  jury  acquitted  the  accused, 
and  the  case  was  referred  to  the  High  Court 
by  the  Sessions  Judge,  who  disagreed  with 
the  verdift  of  acquittal.  Held  that  the  ver- 
dict was  right.  Before  a  conviction  in  such 
a  case  can  be  sustained,  it  must,  having  re- 
gard to  the  provisions  of  s.  i6i  of  the  Cri- 
minal Procedure  Code,  be  clearly  proved  by 
the  evidence  that  the  statement  made  to  the 
police-officer  was  a  statement  in  answer  to 
questions  put  to  the  accused  by  the  investi- 
gating police-officer,  and  in  the  absence  of 
such  evidence,  even  though  the  statement 
were  proved  to  be  false,  a  conviction  could 
not  be  sustained.  Held,  further,  that  in 
such  a  case  it  is  also  necessary  for  the  pro- 
secution to  establish  that  the  police-con- 
stable was  making  an  investigation  under 
Ch.  XIV.  of  the  Criminal  Procedure  Code. 
— The  Empress  v.  Baikanta  Bauri,  I.  L.  R., 
i6  Cal.  349  [sec  p.  916  of  this  book]. 

False  Evidence— 

Court  to  await  Result  of  Pending  Appeal 
before  Committing  for.  See  Appeal, 

3. 

Evidence  in  Part  disbelieved.  See  Jury,  10. 

Prosecution  for.  See  Sanction  to  Pro- 
secute, 4,  10. 

False  Information— 

1.  False  Information — Penal  Code  fAct 
XLV,  of  i860),  s.  201.]  A  woman  who,  with 
her  infant  child,  eloped  from  her  husband's 
house,  was  afterwards  arrested  on  a  charge 
of  murdering  the  child,  which  was  missing. 
She  made  three  different  statements  :  (i) 
that  she  had  left  it  with  her  husband;  (2) 
that  she  had  been  enticed  away  by  one  R, 
who  had  taken  the  child  from  her;  (3)  that 
one  H  had  drowned  the  child.  The  Ses- 
sions Judge  believed  the  last  statement,  and 
convicted  her  under  s.  201  of  the  Penal  Code. 
Held  that  the  conviction  was  wrong,  and 
must  be  set  aside.  S.  201  of  the  Penal  Code 
does  not  apply  to  a  case  where  the  person, 
who  is  the  probable  or  possible  offender, 
makes  statements  exculpating  himself  by  in- 
culpating another. — Empress  v,  Behala  Bibi, 
I.  L.  R.,  6  Cal.  789  [see  p.  314  of  this  book]. 

2.  False  Information — Penal  Code  (Act 
XLV,  of  i860),  s.  182 — Criminal  Procedure 
Code  (Act  X,  of  1882),  s.  195 — Sanction 
to  prosecution — Separate  convictions  for  one 
statement,  Illegality  of]  An  informa- 
tion was  given  to  a  police-officer,  in  the 
course  of  which  two  persons  were  named 
in  whose  houses  stolen  property  belonging 
to  a  certain  individual  would  be  discovered. 
On  complaint  the  information  was  found  to 
be  false,  and  the  accused  was  convicted  and 
punished  for  two  offences  under  s.  182  as 
affecting  two  different  persons.  Held  that, 
although  the  information  related  to  two 


False  Information  (contd.)-^ 

different  persons,  the  accused  could  be 
charged  with  having  made  only  one  false 
statement,  and  punished  for  one  offence  un- 
der s.  182.  S.  195  of  the  Criminal  Proce- 
dure Code  clearly  shows  that  a  complaint 
directly  made  by  a  public  servant  mentioned 
therein  is  quite  as  sufficient  as  his  sanction. 
Empress  of  India  v.  Radha  Kishan  (I.  L.  R., 
5  All.  36)  dissented  from. — Poonit  Singh 
V.  Madho  Bhot,  I.  L.  R.,  13  Cal.  270  [see  p. 
700  of  this  book]. 

3.  False  Information — PenalCode (Act 
XLV.  of  i860),  s.  182  -i-  Charge  made 
against  no  specific  person — Specific  charge."] 
S.  182  of  the  Penal  Code  must  be  read  as  an 
entire  section,  and,  when  so  read,  it  applies 
to  those  cases  in  which  the  police  are  in- 
duced, upon  information  supplied  to  them, 
to  do  or  omit  to  do  something  which  might 
affect  some  third  person,  and  which  they 
would  not  have  done  had  they  known  the 
truth  of  the  matter  laid  before  them. — In  the 
Matter  of  the  Petition  of  Golam  Ahmed 
Kazi,  I.  L.  R.,  14  Cal.  314  [see  p.  737  of  this 
book]. 

4.  False  Information — Penal  Code  (Act 
XLV.  of  i860),  s.  177 — Furnishing  false  in- 
formation  for  the  purpose  of  preventing  the 
commission  of  an  ojfence,  Meaning  of]  The 
information  which,  under  the  second  branch 
of  s.  177  of  the  Penal  Code,  a  person  is  le- 
gally bound  to  give  "  for  the  purpose  of 
preventing  the  commission  of  the  offence" 
relates,  not  to  the  commission  of  offences  ge- 
nerally, but  to  the  commission  of  some  par- 
ticular offence. — In  the  Matter  of  the  Peti- 
tion of  Panatulla ;  Panatulla  v.  Queen-Em- 
press, I.  L.  R.,  15  Cal.  386  [see  p.  816  of  this 
book]. 

False  Statement  before    Regis- 
trar^ 
Sec  Registration  Act, 

False  Statement  before  Sub-Be- 
gistrar— 

See  Revision,  3. 
Ferae  NatursB— 

See  Fishery,  2. 

Fight  between  two  Oontending 
Factions- 
See  Culpable  Homicide,  4. 

Fine  and  Oonflscation — 
Offence    punishable   by.    See  Summary 
Trial,  i. 

Fine  jointly  imposed  on  two  Ac- 
cused- 
See  Cattle-trespass  Act,  2. 

First-class  Magistrate  not  infe- 
rior to  District  Magistrate- 
See  Acquittal,  2. 
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Fishery-^ 

1.  Fishery  —  Infringement  of  exclusive 
right  of  fishery  in  public  river — Theft — Cri- 
minal misappropriation — Mischiff — Crimi- 
nal trespass — Unlawful  assembly — Penal 
Code  (Act  XLV.  of  i860),  ss,  143,  jjS,  403, 
426,  447.]  Fish  in  a  public  river  cannot  be 
said  to  be  property  in  the  possession  of  the 
person  who  nriay  have  che  fishery-right,  and 
the  infringement  of  that  right  is  not  theft 
under  s.  378  of  the  Penal  Code.  The  ac- 
cused were  charged  with  unlawfully  taking 
fish  along  with  some  eleven  others  in  a  pub- 
lic river,  the  right  of  fishing  in  which  had 
been  let  out  by  the  Government  to  the  com- 
plainant, and. the  lower  Court,  amongst 
other  offences,  convicted  them  of  theft,  cri- 
minal misappropriation,  mischief,  criminal 
trespass,  .and  unlawful  assembly.  Held  that 
the  conviction  was  wrong,  and  that  no 
offence  had  been  committed.  —  Bhagtram 
Dome  V.  Abar  Dome  and  another,  I.  L.  R., 
15  Cal.  388  [see  p.  818  of  this  book]. 

2.  Fishery — Fishing  in  tank  connected 
with  a  running  stream — Theft — Criminal 
trespass—Penal  Code  (Act  XL  V.  of  i860),  ss. 
379y  447'}  Accused  were  charged  with  hav- 
ing taken  fish  from  a  tank  belonging  to  the 
complainant,  and  convicted  of  theft  and  cri- 
minal trespass  under  SS.-379  ^"^  447  ^^  ^^^ 
Penal  Code.  It  was  found  that  the  tank  in 
question  was  not  enclosed  on  all  sides,  and 
was  dependent  on  the  overflow  of  a  neigh- 
bouring channel  which  was  connected  with 
flowing  streams  for  its  supply  of  fish,  that  the 
fish  were  not  reared  and  preserved  in  the 
tank,  and  that  the  occurrence  complained  of 
took  place  at  a  time  when  the  floods  were 
high,  and  the  tank  was  connected  with  the 
streams,  so  that  the  fish  could  leave  it  at 
pleasure.  Held  that  the  fish  were  fera  na- 
tura  and  not  in  "the  possession  of"  the 
complainant,  and  consequently  no  offence 
had  been  ccmmittedi  Held  further  that,  had 
the  fish  been  taken  at  a  time  when  they  were 
restrained  of  their  natural  liberty,  and  were 
liable  to  be  taken  at  the  pleasure  of  the  owner 
of  the  tank,  the  conviction  would  have  been 
upheld.  The  Meherpbre  case  of  1887  (I.  L. 
R.,  15  Cal.  390n)  distinguished. — Maya  Ram 
Surma  v.  Nichala  Katani  and  others,  I.  L. 
R.,  15  Cal.  402  [see  p.  827  of  this  book]. 

Fishing  Purposes— 

Placing  Bamboo  Stockade  on  Navigable 
River  for.  See  Public  Nuisance,  i. 
Strewing  Branches  on  River  for.  See  Pub- 
lic Spring. 
Force  on  Civil  Court  Peon- 
See  Sentence,  4. 

Foreign  Language- 
Statement  made  by  Accused  to  Magis- 
trate lo,  how  to  be  recorded.  See 
Charge,  a. 


Forfeiture  of  Recogniaance^ 

See  Recognizance. 

Forged  Document— 

1.  Forged  Document — Sessions  case-^ 
Fraudulent  use  of  forged  document  as  genu- 
ine— Penal  Code  (Act  XLV.  of  1860J,  ss, 
ig6,  471.']  The  offences  imputed  against  an 
accused,  who,  in  a  civil  suit,  is  alieg^  to  have 
used,  as  genuine,  a  document  which  he  knew 
to  be  a  forged  document,  is  one  cognizable 
under  s.  471  of  the  Penal  Code.  Such  ac- 
cused should,  therefore,  be  charged  under  that 
section,  and  not  under  s.  196  of  the  Code. — 
Empress  v.  Kherode  Chunder  Mozuradar, 
I.  L  R.,  5  Cal.  717  [see  p.  237  of  this  book]. 

2.  Forged  Document— /'^iia/  Code  (Act 
XLV.  of  i860),  ss.  24,  25,  464,  467,  471 — 
Using  as  genuine  a  forged  document  with 
intent  to  defraud — A  sanad,  conferri$ig  0 
title  of  dignity,  is  not  a  valuable  security.} 
The  accused,  in  order  to  obtain  a  recogaitioa 
from  a  settlement-officer  that  they  were  en- 
titled to  the  title  of  "  Loskur,"  filed  a  sanad 
before  that  officer,  purporting  to  grant  that 
title.  This  document  was  found  not  to  be 
genuine.  The  Sessions  Judge  convicted  the 
accused  under  ss.  471,  464  of  the  Penal 
Code.  Held  on  appeal  that,  even  suppos- 
ing the  accused  had  used  the  document 
knowing  it  not  to  be  genuine,  they  could 
not  be  found  guilty,  as  the  intention  of  the 
accused  was  not  to  cause  wrongful  gain  or 
wrongful  loss  to  any  one  ;  their  intention 
being  to  produce  a  false  belief  in  the  mind 
of  the  settlement-officer  that  they  were  en- 
titled to  the  dignity  of  **  Loskur,"  and  that 
this  could  not  be  said  to  constitute  *'  an  in- 
tention to  defraud."  A  sanad,  conferring 
a  title  of  dignity  on  a  person,  is  not  a  valu- 
able security  within  the  meaning  of  the 
Penal  Code. — ^Jan  Mahomed  andjabar  Ma- 
homed V.  Empress ;  Wari  Meah  v.  Em- 
press, I.  L.  R.,  10  Cal.  584  [see  p.  545  of 
this  book]. 

See  Jury,  5. 

Forgery— 

X.  FoRGZKV-^AHempt  to  commit^Petud 
Code  (Act  XLV.  of  1860J,  ss,  46s,  5//.]  A 
person  cannot  be  convicted  of  an  attempt 
to  commit  an  offence  under  s.  511  of  the 
Penal  Code,  unless  the  offence  would  have 
been  committed  if  the  attempt  charged 
had  succeeded.  A  prisoner,  who  was  charg- 
ed with  attempting  to  commit  forgery  of 
a  valuable  security,  was  found  guilty  by  the 
jury  of  attempting  to  commit  forgery.  The 
jury  explained  their  finding  by  saying  that 
the  prisoner  had  ordered  certain  receipt 
forms  to  be  printed  similar  to  those  used 
by  the  Bengal  Coil  Company,  and  that 
one  of  these  forms  had  actually  beei 
printed  and  ^e  proof  corrected  }iy  him; 
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Forgery  (contd.)-- 

that  the  prisoner  had  had  an  intention 
of  making  such  addition  to  the  printed  form 
as  would  make  it  a  false  document ;  and  that 
he  did  this  dishonestly  and  with  intent  to 
commit  fraud.  The  Sessions  Judge  sentenc- 
ed the  prisoner  to  rigorous  imprisonment 
for  one  year  under  ss.  465,  51 1  of  the  Penal 
Code  for  attempting  to  commit  forgery. 
Neld  thsit  the  conviction  was  wrong,  and 
must  be  set  aside. — Empress  v.  Riasat  Al:, 
alias  Baboo  Miya,  alias  Bodiuzzuma,  I.  L. 
R.,  7  Cal.  352  [see  p.  349  of  this  book]. 

2.  Forgery— Penal  Code  (Act  XLV.  of 
1 860),  s.  464 — Intention  in  fabricating  do- 
cuments—  Fraudulent  and  dishonest  fabri- 
cation.'] The  accused,  who  was  a  copyist 
in  the  Sub-divisional  Office  at  B,  applied  for 
a  clerkship  then  vacant  in  that  office.  An 
endorsement  on  his  application,  recommend- 
ing him  for  the  post,  and  purporting  to  have 
been  made  by  the  Sub-divisional  Officer  of 
B,  was  found  to  have  been  falsely  made  by 
the  accused.  The  application  was  accom- 
panied by  a  letter,  also  fabricated  by  the  ac- 
cused, purporting  to  be  from  the  Collector 
to  the  Sub-divisional  Officer  at  B,  inform- 
ing the  latter  officer  that  he,  the  Collector, 
had  selected  the  accused  for  the  vacant  post. 
The  Sub-divisional  Officer,  having  some 
suspicion  as  to  the  genuineness  of  this  letter, 
wrote  a  demi-official  letter  to  the  Collector 
to  ascertain  whether  he  had  really  written 
it ;  and  this  being  posted  m  the  local  post- 
office,  the  accused  fabricated  a  third  docu- 
ment, purporting  to  be  a  letter  from  the 
Sub-divisional  Officer  to  the  post-master, 
asking  him  to  stop  the  despatch  of  the  demi- 
official  letter.  The  accused  was  charged 
with,  and  convicted  in  the  Sessions  Court 
of,  the  offence  of  forgery,  under  s.  464  of  the 
Penal  Code,  in  respect  of  the  three  docu- 
ments. Held  the  conviction  was  right  with 
regard  to  the  two  first  documents,  but  with 
regard  to  the  third  document  it  could  not 
be  said  that  he  falsely  made  it  either  dis- 
honestly or  fraudulently  within  the  mean- 
ing of  that  section. — Abdul  Hamid  v.  Em- 
press, I.  L.  R.,  13  Cal.  349  [see  p.  711  of 
this  book]. 

3.  Forgery — Intention — Penal  Code  (Act 
XLV.  of  i860),  s.  466.]  Where  a  docu- 
ment is  made  for  the  purpose  of  being  used 
to  deceive  a  Court  of  Justice,  it  is  made  with 
the  intention  of  being  used  for  that  purpose. 
A  person,  therefore,  who,  at  the  request  of 
another  sent  to  trap  him,  fabricates  a  docu- 
ment purporting  to  be  a  notice  under  the  seal 
and  signature  of  a  Deputy  Collector,  he 
being  informed  that  the  notice  was  required 
by  such  other  person  for  the  purpose  of 
being  used  in  a  pending  suit  (there  being, 


Forgery  {contd,) — 

however,  in  reality  no  such  suit  in  existence), 
is  guilty  of  forgery,  it  not  being  necessary 
that  the  intention  of  fraudulently  usin^  the 
document  should  exist  in  the  mind  of  any 
other  person  than  the  person  fabricating  the 
document. — Haradhan  Maiti  v,  Queen-Em- 
press, I.  L.  R.,  14  Cal.  513  [see  p.  746  of  this 
book]. 
See  Evidence,  i,  2. 

»    False  Evidence,  2. 

}}    Sanction  to  Prosecute,  10. 

Form  and  .Contents     of  Judg- 
ment- 
See  Judgment,  2. 

Frame  of  Charge  in  a  Oaee  of 
Mm^er— 

See  Charge,  3. 

Fraudulent  Execution  of  Decree— 
Fraudulent  Execution  of  Decree — 
Penal  Code  (Act  XLV.  of  t86o),  s.  210^ 
Civil  Procedure  Code  (Act  XIV.  of  18S2J, 
s.  258 — Satisfaction  of  decree — Execution  of 
decree — Fraudulently  executing  decree  after 
it  has  been  satisfied  when  satisfaction  has 
not  been  certified  to  Court."]  A  decree-holder 
having  proceeded  to  execute  his  decree 
against  his  judgment-debtor,  the  latter  ob- 
jected, stating  that  the  decree  had  been  al- 
ready satisfied,  although  the  adjustment 
thereof  had  not  been  certified  to  the  Court 
as  required  by  s.  258  of  the  Code  of  Civil 
Procedure.  The  judgment-debtor,  being 
under  the  circumstances  compelled  to  de- 
posit the  amount  of  the  decree  in  Court,  ap- 
plied for  and  obtained  sanction  to  prosecute 
the  decree-holder  for  an  offence  under  s.  210 
of  the  Penal  Code.  It  was  contended  that 
the  case  did  not  fall  within  that  section,  as 
the  satisfaction,  not  having  been  certified  to 
the  Court,  could  not  be  recognised  by  the 
Court  executing  the  decree,  and  that  con- 
sequently no  offence  had  been  committed. 
Held  that  the  words,  "  after  it  has  been 
satisfied,"  used  in  s.  210  of  the  Penal  Code, 
indicate  only  the  fact  of  the  satisfaction  of 
the  decree.  The  fa6  that  the  satisfaction 
is  of  such  a  nature  that  the  Court  executing 
the  decree  could  not  recognise  it  does  not 
prevent  the  decree-holder  from  being  pro- 
perly convicted  of  an  offence  under  that  sec- 
tion.— Madhub  Chunder  Mozumdar  v.  Novo- 
deep  Chunder  Pundit,  I.  L.  R.,  16  Cal.  126 
[see  p.  888  of  this  book]. 

Fresh  Processes  for  Witnesses 
for  Defence- 
See  Witnesses  for  Defence,  2. 

Fresh  Scmction^ 
See  Sanction  to  Prosecute,  10. 

I.  L.  R.,  Cal.  129. 
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Functions  of  Jnry  in  a  Case  of 
Public  NuiMAice— 

See  PtJBLic  Nuisance,  3. 

Furlough— 
See  Transfer  of  Magistrate. 

Further  Inquiry— 

1.  Further  Inquiry — Criminal  Proce- 
dure Code  (Act  X.  of  1882),  5.  437'-Further 
inqury  under — Proceedings  against  accused 
— Notice.']  No  order  affecting  an  accused 
in  a  criminal  matter  should  be  made  without 
giving  him  notice  so  as  to  enable  him  to 
appear  and  show  cause  against  it.  A  Ses- 
sions Judge  has  no  power,  under  s.  437 
of  the  Criminal  Procedure  Code,  to  direct 
a  particular  Magistrate  by  name  to  make 
the  further  inquiry  contemplated  by  that  sec- 
tion. The  further  inquiry  contemplated  by 
s.  437  of  the  Criminal  Procedure  Code  is  an 
ioqutry  upon  further  materials,  not  a  re-hear- 
ing of  the  matter  upon  the  same  evidence 
which  was  before  the  Magistrate  who  held 
the  first  inquiry. — Chundi  Churn  Bhutta- 
chajrea  v.  Hem  Chonder  Banerjea,  I.  L.  R., 
10  CaJ.  207  [see  p.  524  of  this  book]. 

2.  Further  Inquiry — Criminal  Proce- 
dure Code  (Act  X.  of  1882),  s.  437— Power  of 
Sessions  Judge  to  order  further  inquiry.']  A 
Sessions  Judge  is  not  competent,  under  s. 
437,  Criminal  Procedure  Code,  to  direct  the 
re-opening  of  the  proceedings,  merely  be- 
cause, in  his  opinion,  the  Subordinate  Ma- 
gistrate has  not  rightly  appreciated  the  credit 
due  to  the  witnesses.  "  Further  inquiry " 
under  that  section  means  the  taking  of  addi- 
tional evidence,  not  the  re-hearing  of  the 
same  evidence. — Darsun  Lall  v.  Jumuk  Lall, 
I.  L.  R.,  12  Cal.  522  [see  p.  680  of  this 
book]. 

3.  Further  Inquiry — Notice  to  accused 
— Discharge  by  Magistrate — Criminal  Pro- 
cedure Code  (Act  X.  of  i882j,  s.  437.]  No 
notice  to  an  accused  person  is  necessary  in 
point  of  law  before  an  order  under  s.  437  can 
oe  passed  ;  but  as  a  matter  of  discretion  it  is 
proper  that  such  notice  should  be  given. 
Held  by  the  majority  of  the  Full  Bench 
<Prtn8ep,  Wilson,  Tottenham,  Noiris,  Pigot, 
and  CKinealy,  JJ.)*  after  an  enquiry  by 
a  Subordinate  Magistrate  and  the  discharge 
of  an  accused  person,  a  Sessions  Judge  or 
Magistrate  has  jurisdiction,  under  s.  437  of 
the  Criminal  Procedure  Code,  to  order  a 
**  further  enquiry"  or  a  re-hearing  upon  the 
same  materials  which  were  before  the  Sub- 
ordinate Magistrate,  i.e.^  when  no  further 
evidence  is  forthcoming.  But  (Prinsep,  J., 
dissenting)  the  words  "  further  enquiry"  in 
that  section  mean  the  enquiry  preliminary 
to  trial  which  regularly  results  in  a  charge 
or  discharge,  and  do  not  include  the  trial. 


Further  Inquiry  {conid.) — 

And  if  on  the  evidence  taken  the  accused 
oueht  to  be  committed,  then,  in  a  case  triable 
only  at  the  Sessions,  the  proper  course  is  to 
commit  under  s.436 ;  in  othtf  cases  to  refer 
to  the  High  Court.  Per  Prinsep,  J. — ^The  worf 
*'  enquiry"  includes  a  trial,  and  the  "  fiirther 
enquiry"  would  therefore  allow  of  the  fram- 
ing of  a  charge,  and  the  crcss-ezaminatioa 
of  witnesses  for  the  prosecution.  Per  Petbc- 
ram,  C.J.,  and  Ghose,  J. — ^The  power  given 
by  s.  437  of  the  Criminal  Procedure  Cc^  to 
order  a  further  enquiry  is  confined  to  cases 
in  which  the  revising  officer  is  satisfied,  for 
one  of  the  reasons  mentioned  in  s.  435,  that 
the  subordinate  officer  has  proceeded  on  in- 
sufficient materials,  and  that,  with  a  more 
exhaustive  enquiry,  further  material  would 
be  forthcoming.  It  was  not  intended  that 
such  an  enquiry  should  be  granted  simply 
for  the  reconsideration  of  evidence. — In  thic 
Matter  of  Hari  Dass  Sanyal  and  others  ». 
Saritulla,  I.  L.  R.,  15  Cal.  608  [sec  p.  861 
of  this  book]. 
See  AcguiTTAL,  2. 
II    Discharge,  7 — 9. 


Gambling—' 

1.  Gambling — Beng.  Act  II,  of  1867,  s. 
5 — Unauthoriged  entry  and  arrest  —  Bvi' 
dence.]  Where  a  police-officer,  unauthor- 
ized by  a  Magistrate  or  District  Snperin- 
tendent  of  Police,  enters  and  searches  an 
alleged  gaming-house,  and  arrests  persons 
found  therein,  a  Magistrate  is  justified  in 
convicting  such  persons,  if  it  is  proved,  with- 
out resortine  to  the  presumption  created  by 
Beng.  Act  11.  of  1867,  s.  6,  that  the  house  is 
a  gaming-house.  Sreram  Chunder  Lerkan  9, 
Bipin  Dass  (decided  on  2nd  February  1877  i 
unreported)  distinguished. — Nazir  Khan  v. 
Proladh  Dutta,  I.  L.  R.,  4  Cal.  659  [see  p. 
195  of  thi?  book]. 

2.  Gambling — Beng.  Act  II.  of  1867,  ss. 
S,  6 — Unauthorited  entry  and  seizure.]  A 
Deputy  Inspector  of  Police  is  not  authorized 
to  enter  and  search  an  all^[ed  gaming-hoose, 
unless  he  receives  authority  so  to  do  from 
a  Magistrate  or  a  District  Superintendeot 
of  Police.  Where  such  an  unauthorised  en- 
try and  subsequent  arrest  of  persons  in  a 
gaming-house  takes  place,  there  being  no 
other  evidence  of  an  offence  under  s.  5  of 
A6t  II.  of  1867,  a  Magistrate  has  no  evi- 
dence  before  him  on  which  he  can  convict 
The  evidence  required  cannot  be  presumed 
under  s.  6  of  the  A6t,  because  that  presump- 
tion only  arises  when  the  proceedings  axe 
authorized  by  s.  5. — Sreram  Chandra  Ler- 
kan V.  Bepindass,  I.  L.  R.,  4  CaL  710  [see 
p.  199  of  this  book]. 
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GbtroHillcH- 

Withdrawal  oi  Administration  of  Civil 
and  Criminal  Justice  from.  See  Ju- 
risdiction OF  High  Coort,  2. 

Oates  placed  at  End  of  Private 
Boad— 

See  Possession,  8. 

Cheneral  Olausee  Aot^ 

General  Clauses  Act  (I.  of  1868),  s.  6 
— Murder — Conviction  of  offence  committe4 
before  Penal  Code  came  into  operation — Reg. 
IV.  of  1797— Act  XVII.  of  1862.']  The  pri- 
soner  was  found  guilty,  and  sentenced,  under 
Reg.  IV.  of  1797,  to  transportation  for  life, 
for  a  murder  committed  in  1861,  before  the 
Penal  Code  came  into  operation;  and  the 
case  was  sent  up  to  the  Hi?h  Court  to  con- 
firm the  sentence.  Ree.  IV.  of  1797  was  re- 
pealed by  Act  XVII.  of  1862,  and  that  Act 
was  wholly  repealed  by  Acts  VIII,  of  x868 
and  X.  of  1872.  Held,  on  a  reference  to  a 
Full  Bench,  that  the  conviction  was  illegal, 
s.  6  of  Act  I.  of  1868,  which  provides  that  the 
repeal  of  any  Act  or  Regulation  shall  not 
amct  any  offence  committed  before  the  re- 
pealing Act  shall  have  come  into  operation, 
not  being  applicable. — Empress  v,  Diljour 
Misser,  L  L.  R.,  2  Cal.  225  [see  p.  35  of  this 
book]. 

Qood  Behaviour- 
Escape  from  Custody  while  being  taken  to 
Magistrate  to  be  bound  over  to  be  of. 
See  Escape,  i. 

Good  Faith  in  performing  Surgi- 
cal Operation- 
See  Rash  and  Negligent  Act,  2. 

Qovemment  Ourrenoy  Note— 

Government  Currency  Note — Theft  of 
— Title  of  original  owner — Appealable  order 
— Criminal  Procedure  Code  (Act  X.  of  1872J, 
ss.  418,  419 — Cashing  a  currency  note — Sale 
— Contract  Act  (IX.  of  1872),  ss.  74,  76,  to8.'\ 
A  Government  currency  note  was  stolen  from 
A,  and  cashed  by  B  in  good  faith  for  C.  On 
the  conviction  of  C  for  theft,  the  Magistrate 
ordered  the  note  to  be  eiven  to  B.  A  ap- 
pealed to  the  Sessions  Judge,  who  was  of  opi- 
nion that  be  was  not  competent  to  interfere 
as  a  Court  of  Appeal  under  s.  419  of  the  Cri- 
minal Procedure  Code ;  but  submitted  the 
case  for  the  orders  of  the  High  Court.  Held 
that  the  case  could  be  disposed  of  by  the 
Judcje  under  s.  419  of  the  Criminal  Procedure 
Co<te,  and  that  the  words  "  Court  of  Appeal" 
in  that  section  are  not  necessarily  limited  to 
a  Court  before  which  an  appeal  is  pending. 
Held  further  that  the  provisions  of  s.  76  of 
the  Contract  Act  did  not  apply,  as  the  change 
of  a  currencv  note  for  money  is  not  a  contract 
of  sale,  ana  that,  as  the  note  came  honest- 
ly into  the  hands  of  B,  the  order  of  the  Ma- 


Gk>vemment  Ourrenoy  Note  (ctd.y. 

gistrate  was  right. —  Empress  v.  Jogessur 
Mochi,  I.  L.  R.,  3  Cal.  379  [see  p.  120  of  this 
book], 

Government  Solicitor- 
Right  of,  to  conduct  Prosecution.  See 
Conduct  of  Prqsecution. 

Governor-General— 

Power  of,  to  delegate  Legislative  Powers 
to  Lieutenant-Governor.  See  Jurist 

DICTION  OF  HlQH  COUBT,  X,  2. 

Grievous  Hurt — 

See  Evidence,  5. 

,1  Jury,  2,4,9- 
II  Sentence,  6,  7. 

H. 

EEaut— 
Order  prohibiting  Holding  of.  See  Pub- 
lic Nuisance,  18. 

High  Court— 

Jurisdiction  of.  SeeJuRisoiCTiONOFHicH 

Court. 
Jurisdiction  of,  to  punish  summarily.  See 

Contempt  of  Court. 
Jurisdiction  of,  to  quash  Sanction.  See 

Sanction  to  Prosbqute,  13,  14. 
Power  of  Interference  of,  under  s.  147, 

Act  X.  of  1875.  See  Acquittal,  i. 
Power  of,  to  order  Arrest  pending  Appeal. 

See  Arrest  pending  Appeal,  i. 
Revisional  Jurisdiction  of.  See  Appbal,  5. 
Superintendence    of.  See  Public    Nui- 
sance, 16,  17. 
Transfer  of  Case  from  Police  Magistrate 

to.  See  Mandamus. 

High  Seas- 
Trial  of  British  Seamen  for  Offences  com- 
mitted on  British  Ship  on.  See  Mer- 
chant Shipping  Act. 

Hostile  Witness— 

Hostile  Witness  —  Evidence  Act  (I.  of 
1872),  s.  iS4^  The  mere  fact  that  at  a 
Sessions  trisil  a  witness  tells  a  different 
story  from  that  told  by  him  before  the  Ma- 
gistrate does  not  necessarily  make  him  hos- 
tile. The  proper  inference  to  be  drawn  from 
contradictions  going  to  the  whole  texture 
of  the  story  is,  not  that  the  witness  is  hos- 
tile to  this  side  or  to  that,  but  that  the  wit- 
ness  is  one  who  ought  not  to  be  believed 
unless  supported  by  other  satisfactory  evi- 
dence.— Kalachand  Sircar  and  others  v. 
Queen-Empress,  I.  L.  R.,  13  Cal.  53  [see 
p.  689  of  this  book]. 

House-breaking  by  Night- 
See  Criminal  Trespass,  4. 

House-breckking  by  i^jrht  with 
Intent  to  Commit  Tneft— 

See  Joinder  of  Charobs,  i. 
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Hurt- 
See  Jury,  2. 
w    Sentence,  7. 

Hurt  by  Dangerous  Weapons- 
See  Sentence,  3. 

Hurt  in  Riot- 
See  Separate  Trial,  2. 

I. 

Illegal  Qratifioation— 

1.  Illegal  Gratification — Penal  Code 
(Act  XLV,  cf  1860J,  cl.  g,  s,  21,  and  s.  i6i 
— Public  servant. 1  The  manager  of  a  Court 
of  Wards'  Estate  paid  into  a  Bank,  carrying 
on  the  treasury  business  of  the  Government, 
a  sum  of  money  on  behalf  of  Government. 
B,  a  poddar  in  the  Bank,  demanded  and  took 
a  reward  for  the  trouble  in  receiving  the 
money.  On  B  being  prosecuted  and  charged 
under  s.  161  of  the  Indian  Penal  Code,  held 
that,  although  the  money  might  have  been 
paid  on  account  of  Government,  it  was  on 
Dehalf  of  the  Bank,  and  not  on  behalf  of  the 
Government,  that  the  money  was  received 
by  the  accused ;  and  that  the  poddar  was 
servant  of  the  Bank  only,  and  not  a  public 
servant  within  the  meaning  of  cl.  9,  s.  21  of 
the  Penal  Code.— In  the  Matter  of  the  Peti- 
tion of  Modun  Mohun,  I.  L.  R.,  4  Cal.  376 
[see  p.  175  of  this  book]. 

2.  Illegal  Gratification  —  Evidence, 
Admissibility  of— Penal  Code  (A£l  XLV.  of 
i86oJ,  ss.  161,  i6s — Evidence  of  subsequent 
but  unconnected  receipt,  showing  footing  on 
which  parties  stood — Evidence  A61  (I.  of 
1872J,  ss,  5,  13,  14.1  The  accused  was 
charged  with  having  received  illegal  grati- 
fication from  C  and  Co.  on  three  specific 
occasions  in  1876.  In  1876,  1877,  and  1878, 
C  and  Co.  were  doing  business  as  commis- 
sariat contractors,  and  the  accused  was  the 
manager  of  the  Commissariat  office.  Held 
that  evidence  of  similar,  but  unconnected, 
instances  of  receiving  illegal  gratifications 
from  C  and  Co.  in  1877  and  1878  was  nut 
admissible  against  him  under  ss.  5  to  13  of 
the  Evidence  Aa.  Held  per  Garth,  C.J. 
(Maclean,  J.,  concurring). — The  evidence 
was  not  admissible  under  s.  14.  Per  Garth, 
Cl. — S.  14  applies  to  cases  where  a  parti- 
cular act  is  more  or  less  criminal  or  culpa- 
ble according  to  the  state  of  mind  or  feeling 
of  the  person  who  does  it ;  not  to  cases  where 
the  question  of  guilt  or  innocence  depends 
upon  actual  facts,  and  not  upon  the  state  of 
a  man's  mind  or  feeling.  Per  Mitter,  J. — If 
the  receipt  of  the  illegal  gratifications  men- 
tioned in  the  charge  be  considered  proved 
by  other  evidence,  and  if  it  were  necessary 
to  ascertain  whether  the  accused  received 
them  as  a  motive  for  showing  favour  in  the 


nieg^  Ghratification  {contd.) — 

exercise  of  his  ofiicial  functions,  the  alleged 
transactions  of  1877  and  1878  would  be  re- 
levant under  s.  14,  but  they  would  not  be  re* 
levant  to  establish  the  fact  of  payments  in 
1876. — Empress  v.  M.  J.  Vyapoory  Moode- 
liar,  I.  L.  R.,  6  Cal.  655  [see  p.  304  of  this 
book]. 

Illegal  Seizure  of  Cattle— 

See  Cattle-trespass  Act. 

Immoral  Purpose — 

See  Unlawful  Detention. 

Imprisonment  for  Desertion-— 

See  Merchant  Seamen's  Act. 

Improper  Discharge- 
See  Discharge,  i,  2. 

Incapable  of  giving  Evidence— 

See  Evidence,  3. 

Incriminating  Statement  to  Po- 
lice-officer- 
See  Confession,  ii. 

Indefinite  Period   of    Imprison- 
ment in  Default  of  Security- 
See  Record  of  Inferior  Court,  i. 

Indian  Ports  Act  (XII.  of  1876)— 
S.  22.  See  Master  and  Servant. 

Indigo  Factory- 
Riot  committed  for  Benefit  of  Manager 
of.    See  Rioting,  i. 

Inducement  to  Oonfesa— 

See  Confession,  10. 

Infant- 
Blow  intended  for  another  Falling  on.  See 

Jury,  2. 
Custody  of.  See  Unlawful  Detbntion. 

Inference  culverse  to  Prosecution : 

See  Witnesses  for  Prosecution,  3. 

Inferior  CrimimJ  Court— 

See  Discharge,  7. 

Information  to  Police — 

1.  Information  TO  Police— .4  j^e»/  of 
owner  of  land — Criminal  Procedure  Code 
(Act  X.  of  1872),  s.  90.']  Per  Markby.  J.— 
A  khazanchi  is  not  an  "  agent"  within  the 
meaning  of  s.  90  of  the  Criminal  Procedure 
Code.  A  dewan  may  be  an  "  agent"  if  his 
master  is  absent,  but  the  provisions  of  s.  90 
do  not  apply  to  a  dewan  who  is  acting  only 
under  the  words  of  his  resident  master.  Per 
Prinsep,  J. — Queere. — Whether,  according  to 
s.  90,  an  agent  is  only  responsible  for  giving 
information  of  the  occurrence  of  any  sudden 
or  unnatural  death. — Empress  v.  Achiraj 
Ull,  I.  L.  R.,  4  Cal.  603  [see  p.  189  of  this 
book]. 

2.  Information  to  Police — Omission  to 
give^Criminal  Procedure  Code  (Act  X.  cf 
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Information  to  Police  (contd.)-^ 

1872J,  s,  go.']  The  provisions  of  s.  90  of  the 
Criminal  Procedure  Code  should  not  be  put 
in  force  against  one  who  has  omitted  to 
give  information  to  the  police  of  an  offence 
having  been  committed  in  cases  where  the 
police  have  actually  obtained  such  informa- 
tion from  other  sources. — Empress  v,  Sashi 
Bhusan  Chuckerbutty,  I.  L.  R.,  4  Cal.  623 
[see  p.  190  of  this  book]. 
See  False  Evidence,  4,  5,  8. 

Inftinffement  of  Exclusive  Bight 
oiKshery  in  Public  River- 
See  Fishery,  1. 

Imunction— 
See  Disobedience  of  Order,  i. 
99    Public  Nuisance,  17. 

Inquiry  into  Oause  of  Death — 

Inquiry  into  Cause  of  Death — Report 
by  Magistrate — Privileged  communication 
— Judicial  proceeding — Finding — Coroner's 
inquest— Criminal  Procedure  Code  (Act  X 
of  1872),  ss.  127,  133,  13s,  2g6 — Evidence 
Act  (L  of  1872J,  s.  124.']  Where  the  Ma- 
gistrate of  a  division  held  an  inquiry,  under 
s.  135  of  the  Criminal  Procedure  Code,  into 
the  cause  of  the  death  of  a  person  found  dead 
under  suspicious  circumstances,  and,  with- 
out making  a  specific  charge  against  any 
person,  dre\¥  up  a  report  embodying  the  re- 
sult of  his  inquiry,  and  sent  the  report  to 
the  Magistrate  of  the  district,  and  subse- 
quently proceedings  were  taken  against  one 
of  the  witnesses,  which  ultimately  resulted 
.in  an  acquittal,  held  by  the  High  Court  that, 
there  being  nothing  in  the  language  of  s.  135 
requiring  the  Magistrate  holding  such  an  in- 
quiry either  to  make  a  report  or  to  come  to 
a  finding,  the  report  actually  sent  could  not 
be  considered  as  part  of  a  judicial  proceed- 
ing, and  that,  therefore,  the  High  Court  had 
no  power  to  send  for  it  under  s.  296  of  the 
Criminal  Procedure  Code.  No  analogy  ex- 
ists between  a  Coroner's  inquest  and  an  in- 
quiry into  the  cause  of  death  under  the  Cri- 
minal Procedure  Code. — In  the  Matter  of 
Troylokhanath  Biswas  and  Ram  Churn  Bis- 
was, 1.  L.  R.,  3  Cal.  742  [see  p.  138  of  this 
book]. 

Insane  Person- 
See  Lunatic. 

Insolvent- 
Arrest  of,  for  Arrears  of  Maintenance. 
See  Maintenance,  2. 

Inspection  of  Documents— 

Inspection  of  Documents — Discovery — 
Power  of  Court  to  order  inspection — Crimi- 
nal Procedure  Code  (Act  X.  of  1882),  ss. 
94'99 — Search-warrant f  Form  and  validity 
of]  A  and  T,  the  latter  of  whom  was  the 
book-keeper  in  the  firm  of  J.  M.  8(  Co.,  were 


Inspection  of  Documents  (ctd,)-^ 

charged,  on  the  complaint  of  that  firm,  with 
cheating   by    having    dishonestly    induced 
them  to  deliver  to  A  certain  sums  of  money 
between  1882  and  1887,  and  with  having 
abetted  each  other  in  the  commission  of  the 
said  offence.     The  offence  charged  was  car- 
ried out  by  T  omitting  to  make  entries  in 
the  account-books  of  sums  due  by  A  to  the 
firm,  and  by  making  false  entries  therein  of 
payments  by  A.     Whilst  the  charge  was 
pending,  the  Presidency  Magistrate,  before 
whom  the  charge  had  been  made,  granted  a 
search-warrant  in  the  following  terms :  "  To 
Inspector  M. — Whereas  A  and  another  have 
been  charged  before  me  with  the  commis- 
sion or  suspected  commission  of  the  offence 
of  cheating,  and  it  has  been  made  to  appear 
to  me  that  the  production  of  khatta-books 
for  the  years  1882  to  1887  is  essential  to  the 
inquiry  now  being  made,  or  about  to  be 
made,  into  the  said  offence  or  suspected  of- 
fence, this  is  to  authorize  and  require  you 
to  search  for  the  said  property  in  the  house 
of  A,  No.  13,  Pollock  Street,  and,  if  found, 
to  produce  the  same  forthwith  before  this 
Court."     In  execution  of  this  warrant  cer- 
tain books  and  papers  found  in  the  house  of 
A  were  seized  and  taken  possession  of  by 
the  police,  and  of  those  books  and  papers 
the  Magistrate,  on  the  application  of  the 
prosecution,  made  an  order  for  inspection. 
On  a  rule  granted  by  the  High  Court  to 
show  cause  why  the  order  for  inspection 
should  not  be  set  aside,  it  was  contended 
that  the  search-warrant  had  been  granted 
without  proper  judicial  inquiry  and  upon  in- 
sufficient materials ;  that  it  was  bad  on  the 
face  of  it,  as  it  did  not  "specify  clearly,"  as 
directed  in  form  viii.,  Sch.  V.  of  the  Crimi- 
nal Procedure   Code,   whose  khatta-books 
were  to  be  produced;  and  that  there  was 
nothing  in  the  criminal  law  to  enable  a  Court 
to  make  an  order  for  inspection  of  docu- 
ments by  the  prosecution  in  a  criminal  case. 
Held  per  Norris,  J.,  that,  assuming  the  con- 
tention as  to  the  search-warrant  arose  on  the 
rule  as  granted,  the  warrant  must  be  looked 
at  as  a  whole,  and,  so  looked  at,  it  suffici- 
ently clearly  showed  that  it  was  the  khatta- 
books  of  A  which  were  referred  to  as  being 
essential  to  the  inquiry,  and  the  objects  of 
the  directed  search ;  nor  was  there  anything 
to  show  that  the  warrant  was  issued  other- 
wise than  regularly  and  in  due  course.    Per 
Norris,  J. — Though  the  Courts  in  England 
have  constantly  refused  to  compel  discovery 
in  criminal  cases,  on  the  ground  that  no 
man  should  be  compelled  to  produce  evi- 
dence to  criminate  himself,  the  Legislature 
in  this  country  has  authorized  the  produc- 
tion, and  under  certain  circumstances  the 
compulsory  production,  of  an  accused  per- 
son's documents  in  Court.     When  once  an 
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Inspection  of  Documents  (ctd.)-- 

accused  person's  documents  are  in  the  pos- 
.  session  of  the  Court  by  virtue  of  the  due 
execution  of  a  search-warrant  issued  under 
the  provisions  of  s.  96  of  the  Criminal  Pro- 
cedure Code,  there  is  no  distinction  between 
such  documents  and  those  of  any  description 
found  upon  his  person  at  the  time  of  his 
arrest,  or  on  hi*  premises  at  the  time  of,  or 
subsequent  to,  his  arrest,  and  it  was  never 
doubted  that  the  latter  may  be  used  in  evi- 
dence against  him.     If,  as  laid  down  in  the 
case  of  Dillon  v.  O'Brien  (20  Irish  L.  R. 
300),  the  right  to  seize  and  detain  property 
of  any  description  in  the  possession  of  a 
person  lawfully  arrested  for  treason,  felony, 
or  misdemeanor,  rests  "upon  the  interest 
which  the  State  has  in  a  person  justly  or  rea- 
sonably believed  to  be  guilty  of   a  crime 
being  brought  to  justice,  and  in  a  prosecu- 
tion once  commenced  being  determined  in 
due  course  of  law,"  a  right  to  inspect  such 
property  must  exist,  as  well  as  a  right  to 
seize  and  detain  it,  and  the  proper  persons 
to  inspect  it  are  those  conducting  the  pro- 
secution.    It  would,  moreover,  be  unreason- 
able that  the  police  or  those  conducting  the 
prosecution  should  not  have  an  opportunity 
of  inspecting  and  examining  documents,  &c., 
found  on  a  prisoner  when  arrested,  or  on 
his  premises  at  the  time  of,  or  subsequent 
to,  his  arrest,  before  tendering  them  in  evi- 
dence.    Per  Ghose,  J. — The  contention  as  to 
the  validity  of  the  search-warrant  did  not  arise 
on  the  rule  as  granted,  but  semble,  that  the 
search-warrant  was  bad  in  law,  no  summons 
under  s.  94  of  the  Criminal  Procedure  Code 
having  been,  in  the  first  instance,  issued  for 
the  production  of  the  documents,  and  there 
being  no  evidence  to  show  that  they  would 
not  be  produced  on  summons  only ;  that,  al- 
though the  warrant  was  not  specific,  still, 
inasmuch  as  no  objection  was  raised  to  the 
form  of  the  warrant  before  the  Magistrate, 
and  the  accused  had  not  been  prejudiced  by 
reason  of  the  specification  of  the  documents 
being  somewhat  indistinct,  and  it  was  clear 
what  was  really  meant,  the  objection  as  to 
the  form  of  the  warrant  should  be  disallow- 
ed.    Per  Ghose,  J. — There  is  no  doubt  that, 
by  the  criminal  law  of  this  country  as  laid 
down  in  the  Criminal  Procedure  Codes  since 
1861,  an  accused  person  may  be  compelled 
to  furnish  evidence,  the  production  ot  which 
might  have  the  effect  of  criminating  him. 
The  Magistrate  has  to  determine,  at  the  time 
when  he  makes  an  order  under  s.  94  of  the 
Criminal  Procedure  Code,  or  issues  a  search- 
warrant  under  s.  96,  whether  the  documents 
are  necessary  for  the  inquiry;  but,  when  they 
are  brought  into  Court,  the  inspection  should 
not  rest  with  the  Magistrate,  who  does  not 
prosecute,  and  has  no  interest,  one  way  or 
the  other,  in  the  result  of  the  prosecution. 


Inspection  of  Doomnents  {ctd.)^ 

It  is  reasonable  that  those  who  condact  die 
prosecution  should  have  such  inspection,  for 
the  production  of  such  documents  is  for  the 
purpose  of  using  them  in  evidence,  aad  this 
could  not  be  done  unless  the  prosecution  had 
an  opportunity  of  inspecting  them«  In  the 
case  of  a  search  or  seizure  by  tlie  police 
under  Ch.  XIV.  of  the  Criminal  Ptooecfatre 
Code,  the  prosecutor  would  necessarily  have 
an  opportunity  of  looking  at  the  docnments 
and  articles  seized,  arid'  there  is  no  reason 
why  he  should  not  have  the  same  opportoni- 
ty  or  privilege  where,  under  the  order  of  the 
Court,  any  particular  document  or  other  thing 
is  seized  under  a  search-warrant,  and  brongkt 
up  to  the  Court.  Bearing  in  mind  the  pur- 
pose  for  which  any  document  or  thing  is 
seized  and  brought  before  the  Court,  it  seems 
-that  the  Legislature,  while  providing  for  the 
seizure  ana  production  in  Court  5  docu- 
ments,  &c.,  intended  by  implication  that  the 
prosecution  should,  under  the  order  of  the 
Court,  have  the  power  to  inspect  them,  aad 
determine  whether  they  should  go  in  as  evi- 
dence. Held,  per  Curiam — for  the  reasons 
above  given — that  the  Magistrate  bad  power 
to  allow  the  inspection,  but  such  inspection 
must  be  limited  to  the  books  namea  in  the 
search-warrant. — In  the  Matter  of  the  Peti- 
tion of  Ahmed  Mahomed ;  Mahomed  Jack- 
ariah  &  Co.  «.  Ahmed  Mahomed,  I.  L.  K-,  15 
Cal.  109  [see  p.  785  of  this  book]. 

Institution  of  Oriminal  Proseou- 
tion  Pending  Appeal  in  Civil 
€k>urt— 

See  Appeal,  3. 
Intention— 

In  Fabricating  Documents.  See  Forgbkt, 

2,3- 

Of  Saving  Person  from  Legal  Punish- 
ment. See  Public  Servant,  i. 

Presumption  as  to.  See  Crimixal  Tres- 
pass, 4. 

To  commit  Theft.  See  Confession,  12. 

To  defraud.  See  Jury,  5. 

To  evade  Payment  of  Stamp-duty.  See 
Stamp,  i. 

Interest  of  Mckgistrate  in  Ckm- 
victing— 
See  DisoBBDiENCB  OF  Order,  2. 

Interim  Suspension  of  Pleaders- 
See  Legal  Practitioners'  Act,  i. 

Intermediate  Holders— 
See  Possession,  i. 

Interpretation  ofStatement  made 
bv  Acoused  to  Magistrate  in 
Foreign  Language- 
See  Charge,  a. 
Intervener— 
See  Possession^  d. 
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Investigation^ 

In  Presidency-town.  See  Confession,  15. 
Statement  of  Accused  to   Police-officer 
during.  See  Confession,  14. 

Irreeularity— 

I .  IRREGULARITV — Effect  ofwaiver  by  pri- 
soner— Disqualifying  interest  of  fudge — 
yudge  giving  evidence^  The  jailor  of  a 
district  jail  being  accused  by  one  of  the  jail 
clerks  of  falsifying  his  accounts  and  defraud- 
ing the  Government,  the  matter  was  inquired 
into  bv  the  District  Magistrate,  and  the  jailor 
was,  by  the  Magistrate's  order,  placed  on 
trial  before  a  Bench  of  Magistrates,  consist- 
ing of  the  District  Magistrate  himself,  L, 
the  Officiating  Superintendent  of  the  Jail, 
and  three  other  Honorary  Magistrates.  The 
prisoner  and  his  pleaders  were  alleged  to 
have  stated  before  the  commencement  of  the 
trial  on  being  questioned  that  they  had  no 
objection  to  the  composition  of  the  Bench, 
but,  after  the  charges  had  been  framed,  the 
prisoner's  Counsel  objected  to  the  Bench  as 
formed.  The  District  Magistrate  directed 
the  Government  pleader  to  prosecute,  and 
both  the  District  Magistrate  and  L  gave 
evidence  for  the  prosecution.  After  the 
case  for  the  prosecution  was  closed,  two 
formal  charges  were  drawn  up,  namely,  that 
the  prisoner  had  debited  Government  with 
the  price  of  more  oil-seed  than  he  actually 
purchased,  and  that  he  had  received  pay- 
ment for  certain  oil  at  a  higher  rate  than 
he  credited  to  Government.  The  monies, 
the  receipts  of  which  were  the  subject  of 
the  first  charge,  were  obtained  by  the  pri- 
soner on  the  strength  of  certain  vouchers 
which  he  had  induced  L  to  sign  as  correct, 
and  L  had  sanctioned  the  sale  at  the  rates 
credited  to  Government.  Upon  the  prison- 
er's giving  the  names  of  the  witnesses  he 
intended  to  call  in  his  defence,  L  was  de- 
puted by  his  brother  Magistrates  to  exa- 
mine some  of  them  who  were  connected  with 
the  jail,  in  order  "  to  ^ard  against  devia- 
tion," and  the  depositions  so  taken  were 
placed  on  the  record,  "  to  be  used  by  either  ! 
party,  though  not  themselves  as  evidence." 
The  prisoner  was  convicted.  On  a  motion 
to  quash  the  conviction,  held  that  L  had  a 
distinct  and  substantial  interest  which  dis- 
qualified  him  from  acting  as  Judge.  Held 
further  that,  although  a  Magistrate  is  not 
disqualified  from  dealing  with  a  case  judi- 
cially merely  because  in  his  character  of  Ma- 
fristrate  it  may  have  been  his  duty  to  initi- 
ate the  proceedings,  yet  a  Magistrate  ought 
oot  to  act  judicially  in  a  case  where  there  is 
no  necessity  for  his  doing  so,  and  where  he 
himself  discovered  the  onence  and  initiated 
the  prosecution,  and  where  he  is  one  of  the 
prtncipal  witnesses  for  the  prosecution. 
H£ld  further  that  the  recocding  the  state- 


Irregularity  (contd.)-r- 
ments  of  the  prisoner's  witnesses  was  irre- 
gular. Criminal  proceedings  are  bad  unless 
they  are  conducted  in  the  manner  prescrib- 
ed by  law,  and  if  they  are  substantially  bad, 
the  defect  will  not  b^  cured  by  any  waiver 
or  consent  of  the  prisoner. — Queen  v.  Bho- 
lanath  Sen,  I.  L.  R.,  2  Cal.  23  [see  p.  23  of 
this  book]. 

2.  Irregularity — Bench  of  Magistrates 
— Municipal  offence — Salaried  officer  of  Mu- 
nicipality, Disqualification  of —  Criminal 
Procedure  Code  (Act  X.  of  18S2),  s.  SSS-] 
Notwithstanding  anything  contained  in  s. 
555  of  the  Criminal  Procedure  Code,  a  con- 
viction for  an  offence  against  any  municipal 
law  or  regulation,  had  before  a  Bench  of 
Magistrates,  which  includes  a  salaried  offi- 
cer of  the  Municipality,  is  bad.  —  Nobin 
Krishna  Mookerjee  v.  Chairman  of  Subur- 
ban Municipality,  I.  L.  R.,  10  Cal.  194  [see 
p.  523  of  this  book]. 

3.  Irregularity — Bench  of  Magistrates 
— Order  irregularly  made — Hearing  of  part 
of  case  by  one  Bench,  and  decision  by  another. 1 
Where,  in  a  summary  case,  a  Bench  of  Ma- 
gistrates, after  recording  the  evidence  for 
the  prosecution,  postponed  the  case  for  the 
hearing  of  evidence  for  the  defence  ;  and  on 
the  day  fixed  for  hearing,  another  Bench  of 
Magistrates,  none  of  whom  had  been  mem- 
bers of  the  former  Bench,  recorded  the  evi- 
dence for  the  defence,  and  acquitted  the  ac- 
cused, held,  on  a  reference  to  the  High 
Court,  that  the  order  must  be  set  aside  as 
being  irregularly  made.  See  Sufferuddin  v. 
Ibrahim  (I.  L.  R.,  3  Cal.  754)  and  Tarada 
Baladu  V.  Queen  (I.  L.  R.,  3  Mad.  112). — 
Ram  Sunder  De  v.  Rajab  Ali  and  another, 
I.  L.  R..  12  Cal.  558  [see  p.  685  of  this 
book]. 

4.  Irregularity  —  Criminal  Procedure 
Code  (Act  X.  of  1882),  ss.  234,  ssy—Charge 
of  three  offences  of  the  same  kind — Irregular- 
ity occasioning  a  failure  of  justice  J\  An  ac- 
cused was  charged  with  criminal  breach  of 
trust  as  a  public  servant  in  respect  of  three 
separate  sums  of  money  deposited  in  the  Sa- 
vings Bank  under  three  separate  accounts. 
The  third  of  these  charges  related  to  the  mis- 
appropriation of  Rs.  195  composed  of  two 
separate  sums  of  Rs.  150  and  Rs.  45,  alleged 
to  have  been  misappropriated  on  the  i6th 
and  25th  November  respectively.  These 
sums  the  accused  in  his  statement  at  the  trial 
stated  he  had  paid  over  on  those  dates  to  the 
depositor,  and  produced  an  account-book 
showing  entries  of  such  payments  on  those 
dates.  This  statement  was  proved  to  be  un- 
true, and  the  accused  was  convicted.  On  an 
application  to  quash  the  conviction,  on  the 
ground  that  the  trial  had  been  held  in  contra- 
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Irregularity  (contd,)— 

vention  of  s.  234  of  the  Code  of  Criminal 
Procedure,  held  that  the  entries  in  the  ac- 
count-books did  not  clearly  show  that  the 
misappropriation  of  the  sum  of  Rs.  195  took 
place  on  two  dates,  or  consisted  of  two 
transactions,  the  entries  having  been  made 
for  the  purpose  of  concealing  the  criminal 
breach  of  trust ;  and  that,  under  the  circum- 
stances, the  criminal  breach  of  trust  with  re- 
gard to  the  Rs.  195  was  really  one  offence, 
and  could  be  included  in  one  charge.  Semble 
{per  Petheram,  C.J.)- — That,  if  a  man  were 
tried  for  four  specific  offences  of  the  same 
kind  at  one  trial,  such  a  procedure  would  not 
be  merely  an  irregularity  which  could  be 
cured  by  s.  537  of  the  Code,  but  a  defect  in  the 
trial  which  would  render  the  whole  trial  in- 
operative, unless  possibly  it  could  be  cured 
by  some  subsequent  proceeding  by  striking 
out  some  portion  of  the  charee. — In  the 
Matter  of  Luchminarain,  I.  L.  K.,  14  Cal. 
128  [see  p.  720  of  this  book]. 

5.  iRREGULARiTY-^w/in^,  Couftter charges 
of — Cross  cases  taken — Criminal  Procedure 
Code  (Act  X.  cf  1882),  s.  S37-Irregularity  f^e- 
Judicing  the  accused — '  'Failure  of  Justice/'] 
A  Magistrate,  there  bein|  counter-charges 
of  rioting  and  assault  before  him,  took  up 
and  tried  one  of  such  cases,  and,  having  heard 
the  evidence  for  the  prosecution,  called  on 
the  counter-case,  and  in  this  latter  case  ex- 
amined as  witnesses  some  of  the  accused  in 
the  first  case,  eventually  convicting  the  ac- 
cused in  the  first  case.  Held  that  such  a 
procedure  constituted  a  grave  irregularity, 
but  that,  under  the  circumstances  of  the  parti- 
cular case,  the  irregularity  was  cured  by  s.537 
of  the  Criminal  Procedure  Code. — Bachu 
Mullah  and  others  v.  Sia  Ram  Singh  and 
others,  I.  L.  R.,  14  Cal.  358  [see  p.  740  of 
this  book]. 

See  Public  Nuisance,  x8. 

}}    Registration  Act. 

Irregular  Procedure- 
Consent  by  Pleaders  on  Behalf  of  Accused 
to.  Sec  Separate  Charge. 


Jaintia  Hills,  &o.— 

Extension  of  Act  XXII.  of  1869  to.  See 
Jurisdiction  of  High  Court,  2. 

Joinder  of  Charges— 

I.  Joinder  of  Charges — Offences  of  the 
same  kind  committed  in  respect  of  different 
persons  —  Criminal  Procedure  Code  (Act  X. 
of  1872),  ss.  452,  453,  45S']  Where  an  ac- 
cused was  charged  under  one  charge  includ- 
ing four  counts,  vit.,  (i)  house-breaking  by 
night  with  intent  to  commit  theft  in  the  house 
of  A;  (2)  theft  from  the  same  house;  (3) 
house-breaking  by  night  with  a  like  intent 


Joinder  of  Charges  {contd.) — 

in  the  house  of  B ;  (4)  theft  from  that  boose; 
and  where  he  pleaded  guilty  to  the  first  and 
third  charges,  held  that  the  case  was  within 
the  terms  of  s.  453,  and  that  the  words  '*  of- 
fences of  the  same  kind ' '  are  not  to  be  limited 
by  the  explanation  to  that  section,  but  in- 
clude a  case  like  this,  where  a  man  has,  with- 
in a  year,  committed  two  offences  of  honse- 
breakine.  Held  also  that  the  words  **  of- 
fences of  the  same  kind  "  are  not  limited  to 
offences  against  the  same  person.  Per  Field, 
J. — The  explanation  to  s.  453  must  be  un- 
derstood  as  extending,  and  not  as  limiting, 
the  meaning  of  that  section.  Per  Norris, 
J. — Care  should  be  taken  that  accused  per- 
sons are  not  prejudiced  by  charees  being 
joined,  and  the  Court  should  at  all  times  be 
'  anxious  to  lend  a  willing  ear  to  any  applica- 
:  tion  upon  their  behaK  by  separation  of 
charges,  and  for  separate  trials  upon  separate 
j  charges.  Empress  v,  Murari  (I.  L.  R.,  4  AIL 
I  147)  dissented  from. — Manu  Miya  v.  Em- 
press, I.  L.  R.,  9  Cal.  371  [sec  p.  471  of  this 
book]. 

2.  Joinder  of  Charges — Summons  and 
warrant-cases  —  Criminal  Procedure  Code 
(Act  X.  of  1882),  ss.  247,  2S3]  In  the  in- 
vestigation  of  a  complaint,  which  forms  the 
subject  of  two  distinct  charges  arising  oot 
of  the  same  transaction,  one  of  which  is  a 
summons,  and  the  other  a  warrant-case,  the 
procedure  should  be  that  prescribed  for  war- 
rant-cases.—  Rajnarain  Koonwar  v.  Lala 
Tamoli  Kaut,  I.  L.  R.,  11  CaL  91  [see  p. 
604  of  this  book]. 

Joint  Pine— 
See  Cattle-trespass  Act,  2. 

Joint  Hecuing  of  Case  of  Several 
Claimants — 
See  Possession,  22. 

Joint  Pcurcel  of  Land- 
Edifice  erected  on.  See  Possession,  2. 

Judge— 

Disagreeing  with  Verdict  oC  Acquittal  of 
Jury.  See  False  Evidence,  8. 

Disqualifying  Interest  of.  See  Irregular- 
ity, I. 

JudCTient — 

l.JvDGMEST^^udgment,  Contents  tf-^ 
Criminal  Procedure  Code  (Act  X.  cf  18S2), 
ss.  3^7 1  424,  426 1\  A  Sessions  Judge,  after 
hearing  an  appeal,  gave  the  following  judg- 
ment :  "  It  is  urgei  that  the  evidence  b 
quite  untrustworthy,  and  that  the  decisioB 
should  be  reversed.  The  depositions  have 
been  gone  through,  and  commented  00  at 
considerable  length.  The  Court  finds  no 
ground  for  interference.  The  appeal  is  dis- 
missed." Held  that  this  was  not  a  safiBciait 
compliance  with  ss.  367,  424  of  Act  X.  of 
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Judgment  (contd.)— 

188a,  and  that  the  case  should  be  re- tried. — 
Kamniddin  Dai «.  Sonatun  Mandal,  I.  L.  R., 
1 1  Cal.  449  [see  p.  630  of  this  book]. 

2.  Judgment — Form  and  contents  of judg' 
ment — Criminal  appeal  to  Magistrate — Cri- 
minal Procedure  Code  (Act  X.  of  1882J,  ss. 
367,  424.2  A  Magistrate,  after  hearing  an 
appeal  from  the  Deputy  Magistrate,  gave 
the  following  judgment :  "  I  see  no  reason 
to  distrust  the  finding  of  the  lower  Court. 
The  sentence  passed,  however,  appears 
harsh.  I  reduce  the  term  of  imprisonment 
to  fifteen  days.     The  fines  and  terms  of  im- 

f>risonment  in  default  will  stand.  Held,  fol- 
owing  the  decision  in  Kamruddin  Dai  v, 
Sonatun  Mandal  (I.  L.  R.,  1 1  Cal.  449),  that 
it  was  not  a  judgment  within  the  meaning 
of  ss.  367  and  424  of  the  Criminal  Proce- 
dure Code. — In  the  Matter  of  the  Petition  of 
Ram  Das  Maghi  and  another,  I.  L.  R.,  13 
Cal.  1 10  [see  p.  693  of  this  book]. 

Judgment- 
Exclusion  of  Time  in  obtaining  Copy  of. 

See  Appeal,  6. 
In  Civil  Suit  out  of  which  Criminal  Pro- 
secution arises.  See  Evidence,  1. 
Of  Acquittal,  Appeal  from.  See  Appeal, 

1. 
Of  High  Court.  See  Review  of  Judg- 
ment OF  High  Court. 

Judgment-debtor— 

Resistance  to  Arrest  of.  See  Sentence,  4. 

Judicial  OonmilENsioner— 

Special  Court  at  Rangoon  has  Power  to 
entertain  Appeal  from  Sentence  of 
Death  if  passed  by.  See  Jurisdic- 
tion, 2. 

Judicial  Court- 
Power  to  question  Legality  of  Order  of 
Executive  Officer.  See  Public  Nui- 
sance, 15. 

Judicial  Proceeding- 
See  Inquiry  into  Cause  of  Death. 
Julkur — 

Dispute  regarding  a.  See  Possession, 
17.  '9- 

J-ansjle— 

Order  to  Police-constable  to  cut  down. 
See  Police  Act,  2. 

Jurisdiction— 

I.  Jurisdiction — Sessions  Court,  Juris- 
diction of-^Power  to  commit  to  itself  cases 
not  triable  exclusively  by  Court  of  Session — 
Criminal  Procedure  Code  (Act  X.  of  1872), 
ss.  231,  471,  472."]  A  Court  of  Session  has 
no  power  to  commit  to  itself  for  trial  a  case 
not  triable  exclusively  by  such  Sessions 
Court.  The  words  "  commit  the  case  itself " 
in  s.  471  of  the  Code  of  Criminal  Procedure 


Jurisdiction  (contd,) — 
cannot  (when  read  in  connection  with  s.  231) 
be  held  to  empower  a  Sessions  Court  to  com- 
mit such  a  case  to  itself. — Empress  v.  Fut- 
teh  Jyab  Khan,  I.  L.  R.,  4  Cal.  570  [see  p. 
187  of  this  book]. 

2.  Jurisdiction  —  Special  Court  at  Ran- 
goon —  Case  transferred  —  Criminal  Proce^ 
dure  Code  (Act  X.  of  1872J,  s.  64 — Burma 
Courts'  Act  (XVII.  of  187 S)»  *•  J5.]  The  Spe- 
cial Court  of  British  Burma  has  power  to 
entertain  an  appeal  from  a  sentence  of  death 
or  other  sentence  passed  by  the  Judicial  Com- 
missioner, in  a  case  transferred  by  him  to  his 
own  Court  from  that  of  the  Sessions  Judge, 
under  the  powers  conferred  by  s.  64  of  the 
Code  of  Criminal  Procedure  and  s.  35  of  Act 
XVII.  of  1875  (The  Burma  Courts'  Act),  the 
hearing  subsequent  to  the  transfer  being  an 
exercise  of  original  jurisdiction  on  the  part 
of  the  Judicial  Commissioner. — Empress  ©. 
Tsit  Ooe,  I.  L.  R.,  4  Cal.  667  [see  p.  196  of 
this  book]. 

3.  Jurisdiction  —  Appeal — Jurisdiction 
— Time  from  nnhich  an  order  of  appointment 
dates.]  An  Assistant  Magistrate  convicted  an 
accused  on  the  12th  August,  and  by  an  order 
of  even  date,  such  Magistrate  was  invested 
with  power  to  act  as  a  Magistrate  of  the  first 
class,  although  the  fact  that  he  had  been  so 
invested  with  full  powers  was  not  com  muni, 
cated  to  him  until  the  23rd  idem.  The  ac- 
cused  appealed  to  the  District  Magistrate, 
and  was  acquitted.  On  motion  made  to  the 
High  Court  to  set  aside  the  acquittal,  on  the 
ground  that,  after  the  date  of  the  order  of  the 
Lieutenant-Governor  investing  the  Assistant 
Magistrate  with  further  powers,  no  appeal 
lay  to  the  District  Magistrate,  held  that,  even 
supposing  the  Lieutenant-Governor's  order 
conferred  first-class  powers  upon  the  Assist- 
ant  Magistrate  from  the  moment  it  was  made, 
it  must  be  shown,  before  the  District  Magis- 
trate's decision  could  be  set  aside,  that  the 
order  of  the  Lieutenant-Governor  was  signed 
before  the  conviction.  Quiere. — Whether  an 
order  investing  a  Magistrate  with  first-class 
powers  is  of  any  force,  or  amounts  to  an 
authority  to  exercise  such  powers,  until  the 
order  has  been  ofiicially  communicated  to  the 
Magistrate.  —  Mohamed  Eshak  Chundro 
Marwari  v.  Mohamed  Eshak,  1,  L.  R.,  6  Cal. 
476  [see  p.  280  of  this  book]. 

4.  Jurisdiction — Tributary Mehah^^ri' 
minal  Procedure  Code  (Act  X,  of  1872),  s, 
70^Foreign  Jurisdiction  and  Extradition 
Act  (XXI.  of  1879),  s.  9—R^gs.  XII.,  XIII., 
and  XIV.  of  1 80s  A  The  prisoners,  residents 
of  the  Distri6t  of  Singhbhum,  a  distriA  in 
British  India,  were  convicted,  under  s.  331 
of  the  Penal  Code,  at  Singhbhum,  of  an 
(^ence  committed    in   Mohurbbunj.      P#r 

I.  L.  R.,  Cal.  130. 
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Jurisdiotion  (contd.) — 

Garth,  C.J.,  Pontifex  and  Morris,  JJ.— The 
territory  of  Mohurbhunj  is  not  within  the 
limits  of  British  India ;  but,  under  the  pro- 
visions of  s.  9  of  A6t  XXI.  of  1879,  a  con- 
viction in  British  India  is  good.  Per  Mitter, 
J. — Mohurbhunj  is  within  the  limits  of  Bri- 
tish India ;  but,  seeing  that  the  Tributary 
Mehals  constitute  a  'district'  within  the 
meaning  of  the  Criminal  Procedure  Code, 
and  that  the  Superintendent  of  these  Mehals 
has  been  vestea  with  the  powers  of  a  Ses- 
sions Judge  under  an  order  of  the  Govern- 
ment of  India,  a  conviction  under  the  Penal 
Code  (having  regard  to  the  provisions  of  s. 
70  of  the  Criminal  Procedure  Code)  ought 
not  to  be  set  aside.  Per  Prinsep,  J. — -Mohur- 
bhunj is  within  the  limits  of  British  India; 
but  tne  Acts  which  extend  to  British  India 
do  not  extend  to  Mohurbhunj.  The  territory 
having  been  expressly  placed  beyond  the  or- 
dinary legislation,  the  law  in  force  in  Bri- 
tish India  cannot  come  into  operation  there 
until  this  exemption  has  been  removed. — 
Empress  v.  Keshub  Mohajun  ;  Empress  v. 
Udit  Prasad,  I.  L.  R.,  8  Cal.  985  [see  p.  441 
of  this  book]. 

5.  Jurisdiction  —  Ojfflcer  invested  with 
special  powers  —  Ss.  ja,  34,  2og,  Criminal 
Procedure  Code  (Act  X,  of  1882J.']  An  officer 
invested  with  special  powers  under  s.  34  of 
the  Code  of  Criminal  Procedure  should  rare- 
ly, if  ever,  try  a  case  himself  under  s.  209  of 
the  Code  of  Criminal  Procedure,  where  it 
appears  from  some  of  the  evidence  that  the 
accused  might  have  been  charged  with  an 
offence  beyond  the  jurisdiction  of  the  Ma- 

fistrate  to  take  cognizance  of. — Empress  v. 
aramananda,  I.  L.  R.,  10  Cal.  85  [see  p. 
500  of  this  bool^]. 

6.  Jurisdiction— /><7w«'5  of  Second-class 
Magistrates  —  Reference  to  District  Magis- 
trate— Committal  to  Court  of  Session — CW- 
minal  Procedure  Code  (Act  X.  of  1882J,  s. 
2jp.]  An  Assistant  Magistrate  convicted  a 
person  under  ss.  406  and  417  of  the  Penal 
Code,  and  referred  the  case  to  the  District 
Magistrate  for  sentence  under  the  provisions 
of  s.  349  of  the  Code  of  Criminal  Procedure. 
The  District  Magistrate  was  of  opinion  that 
the  offence  was  one  properly  punishable 
under  s.420  of  the  Penal  Code,  and  one  which 
the  Assistant  Magistrate  had  no  jurisdiction 
to  deal  with,  and  that  therefore  the  reference 
under  s.  349  was  ultra  vires  and  illegal.  On 
a  reference  to  the  High  Court,  held  that  the 
Assistant  Magistrate  was  not  wholly  without 
jurisdiction,  as  he  was  competent  to  commit 
the  accused  to  the  Court  of  Session,  though 
not  to  hold  a  trial,  and  that  the  District  Ma- 
gistrate might,  if  he  thought  proper,  com- 
mit the  accused  to  the  Court  of  Session. — 


Junadiotion  (contd.) — 

Abdul  Wahab  v.  Chandia.  I.  L.  R.,  13  CaL 

305  [see  p.  708  of  this  book]. 

7.  Jurisdiction — Tributary  Mehals — 
Kheonjur — '*  Local  Area'*— Code  of  Crimi- 
nal Procedure  (Act  X.  of  1882J,  ss.  182  and 
S3 1.]  The  Penal  Code  and  Criminal  Proce- 
dure Code  have  no  application  to  the  Tri- 
butary Mehal  of  Kheonjur,  which  is  on  pre- 
cisely the  same  footing  in  that  respect  as 
Mohurbhunj.  Certain  persons,  officers  of 
the  Maharajah  of  Kheonjur,  one  of  whom 
was  a  resident  of  the  Cuttack  district,  and 
the  others  residents  of  Kheonjur,  were 
charged  before  the  Deputy  Ma^^strate  of 
Taj  pore  with  certain  offences  under  the  Pe- 
nal Code.  They  were  convicted,  and  on 
appeal  to  the  Sessions  Judge  the  conviction 
was  upheld.  It  was  found  by  the  Sessions 
Judge  that  the  scene  of  the  occurrence  which 
gave  rise  to  the  charges  was  within  the  Ter- 
ritory of  Kheonjur.  Held  that  the -Deputy 
Magistrate  and  Sessions  Judge  had  no  juris- 
diction to  try  the  case,  and  that  the  convic- 
tion must  be  set  aside.  Held  further  that 
ss.  182  and  531  of  the  Criminal  Procedure 
Code  had  no  application  to  the  case.  The 
words  "  local  area"  used  in  s.  182  only  ap- 
ply to  a  **  local  area"  over  which  the  Crimi- 
nal Procedure  Code  applies,  and  not  to  a 
local  area  in  a  foreign  country  or  in  other 
portions  of  the  British  Empire  to  which  the 
Code  has  no  application ;  and  similarly  s. 
531  only  refers  to  districts,  divisions,  sub- 
divisions, and  local  areas  governed  by  the 
Code  of  Criminal  Procedure. — In  the  Mat- 
ter of  Bichitranund  Dass  and  others  v. 
Bhu£but  Perai ;  In  the  Matter  of  Bichitra- 
nund Dass  and  others  v.  Dukhaijana,  I.  L. 
R.,  16  Cal.  667  [see  p.  953  of  this  book]. 

Jurisdiction-- 

Over  European  British  Subject  See 
European  British  Subject. 

Of  Civil  as  opposed  to  Military  Court.  See 
Mutiny  Act. 

Of  High  Court  to  punish  Summarily. 
See  Contempt  of  Court. 

Of  High  Court  to  Quash  Sanction.  See 
Sanction  to  Prosecute,  13,  14. 

Of  Sessions  Judge.  See  Sanctiok  to 
Prosecute,  15. 

To  Make  Order  for  Protection  of  Proper- 
ty.   See  Public  Nuisance,  5. 

Jurisdiction  of  High  Court— 

I.  Jurisdiction  of  High  Court — Act 
VL  of  1835— Act  XX^^'  of  1869,  s.  9—24 
and  2$  Vic,  c.  67,  s.  23 ;  c.  104,  ss.  g,  11, 
13^3  and  4  Will.  IV.,  c.  85-— 16  and  17 
Vic,  c  95 — 17  and  18  Vic,  c  77 — Delega- 
tion, Power  of]  By  Aa  XXII.  of  l^ 
certain  districts  were  removed  from  the  juris- 
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Jarisdiotion  of  High  Court  (ctd.)-^ 

diction  of  the  High  Court,  and  by  s.  5  the 
administration  of  civil  and  criminal  justice 
was  vested  in  such  officers  as  the  Lieutenant- 
Governor  of  Bengal  should  appoint.  By  s. 
9  the  Lieutenant-Governor  was  empowered 
to  extend  all  or  any  of  the  provisions  of  the 
Aft  to  the  Cossyah  and  Jynteeah  Hills.  By 
a  notification  in  the  Calcutta  Gaeette  of  4th 
October  1871,  the  Lieutenant-Governor  ex- 
tended the  provisions  of  the  A6t  to  the  Cos- 
syah and  Jynteeah  Hills,  and  directed  that 
the  Commissioner  of  Assam  should  exercise 
the  powers  of  the  High  Court  in  the  civil 
and  criminal  cases  triable  in  the  Courts  of 
that  district.  The  two  prisoners  were  tried 
for  murder  in  April  1876,  and  were,  on  con- 
viction, sentenced  by  the  Chief  Commis- 
sioner of  Assam  to  transportation  for  life. 
On  appeal  by  the  prisoners  to  the  High 
Court,  held  by  the  majority  of  a  Full  Bench 
(Garth,  C.J.,  Macpherson  and  Pontifex,  JJ., 
dissenting)  that  the  High  Court  has  juris- 
diction to  entertain  the  appeal,  and  such 
jurisdiction  was  not  taken  away  by  A6t  XXIL 
of  1869.  Per  Curiam. — The  Governor-Gene- 
ral in  Council  had  power  by  legislation  to 
remove  the  districts  from  the  jurisdiction  of 
the  High  Court.  Per  Jackson,  Ainslie,  and 
Markby,  JJ.  (Kemp,  f.,  concurring). — The 
Governor-General  in  Council  had  no  power 
to  delegate  his  legislative  functions  to  the 
Lieutenant-Governor  of  Bengal  in  the  way 
he  had  done  in  X&.  XXH.  of  1869.  The 
power  of  delegation  cannot  be  considered  as 
validated  by  any  long  course  of  practice,  nor 
as  sanctioned  by  the  tacit  recognition  of 
Parliament;  A6t  XXIL  of  1869  is  therefore 
so  far  invalid  Per  Macpherson,  J.  (Ponti- 
fex, J.,  concurring). — Such  delegation  is  no- 
where expressly  prohibited,  and  does  not 
bring  the  A6t  under  any  of  the  restrictive 
provisions  of  the  Indian  Council's  Aft.  Per 
Garth,  C.J.,  and  Macpherson,  J.  (Pontifex,  J., 
concurring). — The  power  of  delegation  now 
questioned  had  been  exercised  in  many  cases 
for  a  series  of  years  previous  to  the  passing 
of  the  Indian  Council's  Aft,  and  that  Aft 
(the  framers  of  which  must  have  been  cog- 
nizant of  such  course  of  practice)  must  be 
taken  as  impliedly  approving  of  and  sanc- 
tioning such  practice,  which  it  would  other- 
wise have  declared  illegal.  Per  Garth,  C.J., 
Jackson,  Markby,  and  Ainslie,  J  T.  (Kemp,  J., 
concurring). — ^The  High  Court  has  power  to 
question  the  validity  of  the  legislative  acts 
of  the  Governor-(jeneral  in  (founcil.  Per 
Macpherson,  J.  (Pontifex,  J.,  concurring). — 
The  High  Court  has  no  such  power  if  satis- 
fied that  the  aft  is  not  within  any  of  the  pro- 
hibitions of  the  Indian  Council's  Aft. — In 
the  Matter  of  the  Petition  of  Burah  and  Book 
Sineh,  1.  L.  R.,  3  Cal.  63  [see  p.  67  of  this 
book]. 


Jurisdiotion  of  High  Court  {ctd.)-^ 
2.  Jurisdiction  of  High  Court — Legis- 
lative Power  of  Governor-General  in  Council 
— Delegation — Conditional  legislation — 24 
and  2$  Vic,  c.  104— Act  XXIL  of  i86g,  s.  p.] 
By  the  terms  of  the  Act  24  and  25  Vic,  c. 
104,  the  exercise  of  jurisdiction  in  any  part 
of  Her  Majesty's  Indian  territories  by  the 
High  Courts  was  meant  to  be  subject  to,  and 
not  exclusive  of,  the  general  legislative  power 
of  the  Governor- General  in  Council.  An 
exercise  of  legislative  authority  by  the  Gov- 
ernor-(general  in  Council,  whereby  any  place 
or  territory  is  removed  from  the  jurisdiction 
of  the  High  Courts,  is  one  expressly  contem- 
plated by  the  Stat.  24  and  25  Vic,  c  104, 
and  by  the  Letters  Patent  issued  under  that 
Statute.  By  the  9th  section  of  Act  XXIL 
of  1869,  passed  by  the  Governor- General  of 
India  in  Council,  the  Lieutenant-Governor 
of  Bengal  was  empowered,  from  time  to  time, 
to  extend,  mutatis  mutandis,  to  the  Jaintia, 
Naga,  and  Khasi  Hills,  the  provisions  con- 
tained in  other  sections  of  the  Act,  whereby 
the  administration  of  civil  and  criminal  jus- 
tice within  the  district  called  the  CJaro  Hills 
was,  from  a  date  to  be  fixed  by  the  said  Lieu- 
tenant-Ciovernor,  to  be  withdrawn  from  ♦.he 
jurisdiction  of  the  Courts  of  civil  and  crimi- 
nal judicature  constituted  by  the  Regulations 
of  the  Bengal  Code  and  the  Acts  of  the  Le- 
gislature of  British  India,  and  to  be  vested 
in  such  officers  as  the  Lieutenant-Governor 
might  appoint.  Held  by  a  majority  of  the 
Calcutta  High  Court  that,  as  the  Indian  Le- 
gislature was  to  be  regarded  as  an  agent  or 
delegate  acting  under  a  mandate  from  the 
Imperial  Parliament,  which  must  in  all  cases 
be  executed  directly  by  itself,  the  above  pro- 
visions, purporting  to  authorize  the  Lieu- 
tenant-Governor of  Bengal  to  extend  Act 
XXIL  of  1869  to  the  Jaintia,  Naga,  and 
Khasi  Hills,  since  they  involved  a  delegation 
of  legislative  power,  were  void  and  of  no 
eflFect.  Held  by  the  Judicial  Committee  of 
the  Privy  Council  that  the  decision  of  the 
majority  of  the  High  Court  was  erroneous, 
and  rested  on  a  nlistaken  view  of  the  powers 
of  the  Indian  Legislature.  The  Legislature 
has  powers  expressly  limited  by  the  Act  of 
the  Parliament  which  created  it,  but  has, 
when  acting  within  those  limits,  plenary 
powers  of  legislation  as  large  and  of  the  same 
nature  as  those  of  Parliament  itself.  When 
plenary  powers  of  legislation  exist  as  to  par- 
ticular subjects,  whether  in  an  Iniperial  or 
Provincial  Legislature,  they  may  be  well  ex- 
ercised either  absolutely  or  conditionally. 
Legislation,  conditional  on  the  use  of  parti- 
cular  powers,  or  on  the  exercise  of  a  limited 
discretion,  entrusted  by  the  Legislature  to 
persons  in  whom  it  places  confidence,  is  not 
uncommon,  and,  in  many  circumstances, 
may    be    highly  convenient. — Empress  v. 
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Jnrisdiotioii  of  High  Court  (c^.)— 

Burah,  L.  L.  R.,  4  Cat.  172  [see  p.  166  of 
this  book]. 

3.  Jurisdiction  of  High  Court — Tribu- 
tary Mehals — Mohurbhunj — British  India.'] 
A  British  subject,  residing  in  Midnapore,  in 
Bengal,  was  charged  before  the  Maharaja  of 
Mohurbhunj  with  having  committed  the  of- 
fence of  defamation  in  Mohurbhunj  in  the 
Tributary  Mehals.  On  an  application  made 
by  the  accused  to  the  Magistrate  of  Midna- 
pore, objecting  to  be  tried  by  the  Raja  of 
Mohurbhunj,  the  Commissioner  of  Cuttack, 
who  was  also  Superintendent  of  the  Tribu- 
tary Mehals,  directed  that  the  case  should 
be  transferred  to  Midnapore,  and  tried  by 
the  Magistrate  of  that  district,  who  had  the 
power  of  an  Assistant  Superintendent  of  the 
Tributary  Mehals.  The  accused,  while  being 
tried,  moved  the  High  Court  to  set  aside  the 
proceedings  at  Midnapore^  on  the  ground 
that,  the  offence  not  having  been  committed 
within  the  district,  the  Magistrate  was  act- 
ing without  jurisdiction.  Held  that  the  pro- 
ceedings were  without  jurisdiction.  Per  Cun- 
ningham,].— The  Tributary  Mehals  are  now, 
as  they  were  in  1874,  a  portion  of  British 
India,  which  the  Government  of  India  has 
been  pleased  to  exempt  from  the  ordinary  law 
and  jurisdiction  of  the  Courts,  and  to  govern 
by  means  of  special  officials  and  enactments. 
Whatever  may  be  the  powers  of  Government 
as  to  Mohurbhunj,  those  powers  do  not  ex- 
tend to  empowering  the  legally  constituted 
tribunals  of  a  British  district  to  follow  in 
that  district,  and  in  the  case  of  residents  in 
it,  anv  procedure,  and  to  exercise  any  other 
jurisdiction  than  that  created  by  the  law.  Per 
Prinsep,  J. — The  territory  of  Mohurbhunj  is 
a  part  of  British  India,  out  at  present  not 
subject  to  any  laws  not  specially  extended  to 
it.  The  Tributary  Mehals  being  British  In- 
dia, and  being  excluded  from  the  operation 
of  all  the  laws  in  force  in  British  India,  un- 
less expressly  extended  to  them,  the  orders 
of  Government  conferring  powers  on  parti- 
cular officers  over  criminsil  offences  commit- 
ted within  those  Mehals  are  ultra  vires. — 
Hursee  Mahapatro  v.  Dinobundro  Patro,  I. 
L.  R.,  7  Cal.  523  [see  p.  357  of  this  book]. 

4.  Jurisdiction  of  High  Court  —  Ap~ 
peal  —  Revision  —  Offence  committed  out  of 
British  India.]  The  High  Court  hasno pow- 
er, either  by  way  of  appeal  or  revision,  to 
interfere  with  a  sentence  passed  by  the  Su- 
perintendent of  the  Tributary  Mehals  when 
exercising  ju  risdiction  over  offences  com- 
mitted in  Mohurbhunj,  a  place  not  situated 
within  the  limits  of  British  India.  Empress 
V.  Keshub  Mohajun  (1.  L.  R.,  8  Cal.  918)  and 
Hursee  Mahapatro  v.  Dinabundhu  Patro  (I. 
L.  R,  7  Cal.  523)  referred  to. — Em  press  v. 
Hurro  Kole,  I.  L.  R., 9  Cal.  2&^\c^  p. 470 

of  this  bookj. 


Juror  refiismg  to  act— 

See  Public  Nuisancr,  8. 

Jury— 

1.  ]\3fCt^-Criminal  Procedure  Code  (Act 
X.  of  1872),  s.  20  3 — High  Court,  Pamer  cf— 
Jury,  Verdict  of  acquittal  by,]  Where  the 
]ury  acquitted  the  prisoners  on  the  char^^ 
framed,  but  found  certain  facts  which 
amounted  to  another  offence,  and  omitted  to 
convict  the  prisoners  of  that  offence,  as  pro- 
vided by  s.  457  of  the  Criminal  Procedore 
Code,  held  that  the  High  Court  could,  oa 
the  case  coming  before  them  under  s.  263  o€ 
the  Criminal  Procedure  Code,  find  the  pri- 
soners guilty  of  such  offence. — Empress  ». 
Harai  Mirdha  and  Umed  Sardar.  1.  L.  R.,  3 
Cal.  189  [see  p.  115  of  this  book]. 

2.  Jury— Crimimj/  Procedure  Code  (Act 
X.  of  1872),  s.  263— Verdict — Disagreeutent 
in  finding  of  Jurors — Dissent  of  Judge  from 
verdict  of  majority — High  Court,  P&ner  ef.] 
An  accused  struck  a  woman,  carrying  an  in- 
fant in  her  arms,  violently  over  head  and 
shoulders.  One  of  the  blows  fell  on  the 
child's  head,  causing  death.  Held  that  the 
accused  had  committed  hurt  on  the  io^nt 
under  circumstances  of  sufficient  aggravatioa 
to  bring  the  offence  within  the  definition  of 
grievous  hurt.  Where  a  jury  are  not  ona- 
nimous  in  their  finding,  and  the  Judge  dis- 
sents from  the  opinions  expressed  by  them. 
on  the  case  being  referred  under  s.  263  of 
Act  X.  of  1872,  the  High  Court  is  compe- 
tent to  find  the  prisoner  guilty,  notwithstazkd* 
ing  an  acquittal  by  the  majority  of  the  jury. 
It  is  the  duty  of  a  Judge  in  sending  up  a  case 
to  the  High  Court  under  ss.  263,  4^  of  the 
Criminal  Procedure  Code,  when  he  disagrees 
with  a  verdict  of  acquittal,  to  state  the  of- 
fence which,  in  his  opinion,  has  been  com- 
mitted.— Empress  v.  Sahae  Rae,  I.  L.  R.,  3 
Cal.  623  [see  p.  136  of  this  book]. 

3.  Jury — Assessors — Trial  by  Jury  of  a 
case  properly  triable  with  assessors — Appeal 
on  f acts— A^  VIII.  of  1871,  s.  80 — Criminal 
Procedure  Code  (Aa  X.  of  1872),  s.  ^JJ.] 
/>fr  Maclean,  J.  (Mitter,  J.,  dubitante).— The 
trial  by  a  jury  of  an  offence  triable  with  as- 
sessors is  not  invalid  on  that  ground,  but  an 
accused  who  would  have  been  entitled  to  an 
appeal  on  the  facts,  if  the  case  had  been 
tried  with  assessors,  is  not  debarred  from  that 
right  merely  by  the  fact  that  the  trial  by  jory 
is  not  invalid. — Empress  v.  Mohim  Chundo' 
Rai,  I.  L.  R.,  3  Cal.  765  [see  p.  151  of  this 
book]. 

4.  J  U  RY —  Verdict  on  offence  proved,  though 
not  independently  charged — Unaniwums  wer- 
dict — Dissent  of  Judge — Procedure  in  suck 
cases — Criminal  Procedure  Code  (AS  X.  ef 
1872),  ss.  263,  457— Penal  Code  (AB  XLV. 
of  j86o),  ss,  149,  3^5]    The  accused  ^ 
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Jury  (contd.)-^ 

chamd  under  s.  149,  coupled  with  s.  325,  of 
the  Fenal  Code,  with,  while  being  members 
of  an  unlawful  assembly,  committing  griev- 
ous hurt.  The  jury  disbelieved  the  evidence 
as  to  the  unlawful  assembly,  but  unanimously 
found  two  of  the  accused  guilty  of  grievous 
hurt  under  s.  325.  Held  that  such  verdict 
was,  under  s.  457  of  the  Code  of  Criminal 
Procedure,  legally  sustainable,  although  that 
offence  did  not  form  the  subject  of  a  separate 
charge.  S.  457  enables  a  verdict  to  be  given 
on  some  of  the  facts  which  are  a  component 
part  of  the  original  charge,  provided  that 
those  facts  constitute  a  minor  offence.  It  is 
only  in  a  case  where  the  jury  are  not  unani- 
mous that  a  Court  may  require  them  to  retire 
for  further  consideration.  Where  a  verdict 
is  unanimous,  it  must  be  received  by  the  Judge, 
unless  contrary  to  law.  Where  a  Judge  dis- 
sents from  the  unanimous  finding  of  a  jury 
given  in  accordance  with  the  law,  the  only 
procedure  open  to  him  to  follow  is  that  laid 
down  in  the  fifth  clause  of  s.  263  of  the  Code 
of  Criminal  Procedure.  —  Government  of 
Bengal  v.  Mahaddi.  I.  L.  R.,  5  Cal.  87 1  [see 
p.  242  of  this  book]. 

5.  Jury — Criminal  Procedure  Code  (Act 
X,  of  1872J,  s.  263 — Discretion  of  Court — 
Verdict  of  jury — Forgery  and  abetment — Ac^ 
quiiial  by  jury — Disagreement  by  Judge — 
PrinHples  guiding  the  Court's  discretion  un^ 
der  s.  263  of  the  Criminal  Procedure  Code 
(Act  X,  of  1872)--"  Fraudulently  and  dis- 
honestly uttering  " — Intention — Inference  of 
fraud. "^  Notwithstanding  the  large  discre- 
tionary powers  vested  in  the  High  Court 
under  s.  263  of  Aft  X.  of  1872,  the  Court 
will  adhere  generally  to  the  principle  of  the 
Courts  in  England,  ifiB.,  that  the  Court  will 
not  set  aside  the  verdift  of  a  jury  unless  it 
be  perverse  and  patently  wrong,  or  may 
have  been  induced  by  the  error  of  the  Judge; 
and  when  the  Court  is  asked  to  do  so  on  the 
ground  that  the  verdift  is  against  the  weight 
of  evidence,  the  question  is,  not  whether  the 
learned  Judge  who  tried  the  case  was  or  was 
not  dissatisfied  with  the  verdift,  or  whether 
he  would  have  come  to  the  same  conclusion 
as  the  jury,  but  whether  the  verdift  was 
such  as  reasonable  men  ought  to  have  come 
to.  Where  a  person,  in  the  course  of  an  ac- 
tion brought  against  him  to  eain  possession 
of  a  property,  used  a  forged  document  for 
the  purpose  of  supporting  his  title,  though 
there  may  be  no  necessity  for  the  use  of  it, 
such  a  user  is  clearly  fraudulent.  A  general 
intention  to  defraud,  without  the  intention 
of  causing  wrongful  gain  to  one  person  or 
wrongful  loss  to  another,  would,  if  proved, 
be  sufficient  to  support  a  conviction;  and 
such  an  intention  is  a  necessary  inference 
which  the  jury  should  be  directed  to  draw, 


Jury  {contd.y- 

if  they  are  satisfied  that  the  accused  has 
uttered  a  forged  document  as  a  true  one, 
meaning  it  to  be  taken  as  such,  and  knowing 
it  to  be  forged  Under  s.  26^  of  the  Code 
of  Criminal  Procedure,  a  Court  is  authorized 
to  ask  the  jury  such  questions  as  are  neces- 
sary to  ascertain  what  their  verdift  really 
is ;  but  where  the  verdift,  although  perhaps 
erroneous,  is  not  ambiguous,  it  is  the  duty 
of  the  Judge  to  record  it  without  further 
question. — Empress  v.  Dhunum  Kazee,  I.  L. 
R.,  9  Cal.  53  [see  p.  458  of  this  book]. 

6.  J  u  RV — Trial  by — Jurisdiction  of  Judge 
—  Evidence  of  approver  —  Corroboration  — 
Confession  of  one  of  several  prisoners."]  It  is 
open  to  a  Judge  in  charging  the  jury  to  ex- 
press his  opinion  as  to  the  effect  of  a  certain 
portion  of  the  evidence;  but  he  should  always 
be  careful  to  add  that  it  is  for  the  jury  to 
form  their  own  opinion.  Exact  correspond- 
ence in  details  of  several  statements  made 
by  an  approver  in  the  course  of  a  trial  is 
not  corroborative  evidence  such  as  is  ordi- 
narily required  to  make  it  safe  to  convict  a 
particular  prisoner.  Confessions  of  prisoners 
are  not,  as  against  their  fellow-prisoners 
who  were  not  present  when  the  confessions 
were  made,  such  corroborative  evidence  of 
the  statement  of  an  approver  as  would  jus- 
tify the  conviction  of  the  other  prisoners 
thereon.  Confessions  of  two  of  several 
accused  persons  made  in  the  absence  of 
the  others  are  of  no  weight  as  against  the 
latter.  Such  confessions,  as  well  as  the  state- 
ments of  approvers,  are  always  regarded  as 
tainted ;  because,  from  the  position  occupied 
by  the  persons  making  them,  they  are  not 
entitled  to  the  same  weight  as  the  evidence 
of  ordinary  witnesses.  An  accused  person 
is  not  bound  to  account  for  his  movements 
at  or  about  the  time  an  offence  was  commit- 
ted, unless  there  has  been  given  legal  evi- 
dence sufficiently  ^*imf/aa>  to  convict  him 
of  the  offence. — Empress  v.  Bepin  Biswas, 
I.  L.  R.,  loCal.  970  [see  p.  564  of  this  book]. 

7.  Jury  —  Misdirection  — S.  26  of  the 
Charter  of  1865 — Charge,  Misunderstanding 
of]  Mere  misunderstanding  on  the  part  3i 
bystanders  in  Court,  or  Counsel  engaged  in 
a  case,  of  expressions  used  by  a  Judge  in 
charging  a  jury  (where  it  appears  that  the 
expressions  used  by  the  Judge  were  such  as 
ought  to  have  been  understood  by  any  rea- 
sonable man,  having  regard  to  what  was  prov- 
ed in  the  case,  and  what  was  said  to  the  jury 
afterwards),  will  not  constitute  misdirection. 
— Empress  v.  Shib  Chunder  Mitter,  I.  L.  R., 
10  Cal.  1079  [^c  P-  5^  of  this  book]. 

8.  J  URY — Misdirection  of—Burmak  Courts' 
Act  of  1S75,  *.  80 — Reference  to  High  Court,] 
Three  persons,  who  were  attacked  and  wound- 
ed in  an  affray,  informed  the  police  on  the 
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Jury  {contd,)— 

same  day  that  the  persons  who  had  attacked 
them  were  A,  B,  and  C.  Eighteen  days 
afterwards  the  same  complainants  gave  to 
the  Magistrate  inquiring  into  the  case  the 
names  of  four  other  persons,  who,  they  said, 
with  the  three  persons  first  accused,  formed 
the  attacking  party.  The  seven  accused 
were  tried  jointly  for  the  offence  before  the 
Additional  Recorder  of  Rangoon  and  a  jury. 
In  his  charge  to  thejury  the  Additional  Re- 
corder omitted  to  call  their  attention  to  the 
fact  that  four  out  of  the  seven  accused  had 
not  been  mentioned  by  the  prosecutors  un- 
til after  eighteen  days  had  passed  over.  The 
prisoners  were  convicted.  Held  that  the 
Additional  Recorder  misdirected  the  jury ; 
that  under  the  circumstances  the  misdirec- 
tion prejudiced  the  four  persons  last  accus- 
ed ;  and  that  the  verdict  must  be  set  aside 
as  far  as  they  were  concerned. — Leiu  Tu  v. 
Empress,  I.  L.  R.,  1 1  Cal.  10  [see  p.  590  of 
this  book]. 

9.  Ju  RY —  Verdict  in  accordance  with  charge 
— Verdict  disagreed  with  by  Judge — Refer- 
ence  under  s.  307,  Act  X.  of  iSS2.^  The 
Court  will  not  interfere  with  the  finding 
of  a  jury,  unless  their  verdict  is  shown  to 
be  manifestly  erroneous.  A  prisoner  was 
charged  under  ss.  302,  304  of  the  Penal 
Code,  and  the  Judge  at  the  trial  added  a  fur- 
ther charge  under  s.  325.  The  Judge  in  his 
charge  to  the  jury  directed  them  that,  in  the 
event  of  their  finding  the  charges  under  ss. 
302,  304,  unsustainable,  they  might  find  the 
prisoner  guilty  under  s.  325.  The  jury  unani- 
mously acquitted  the  prisoner  under  the 
charge  framed  under  s.  302,  and  a  majori- 
ty of  them  acquitted  him  under  the  charge 
framed  under  s.  304 ;  but  a  majority  of  them 
found  him  guilty  under  the  charge  framed 
under  s.  325.  The  Judge  disagreed  with 
their  finding  as  regarded  the  charge  framed 
under  s.  304,  and  referred  the  case  to  the 
High  Court  under  s.  307  of  the  Criminal 
Procedure  Code.  The  High  Court  refused 
to  interfere  with  the  verdict,  on  the  ground 
that  the  verdict  could  not  be  said  to  be  ma- 
nifestly erroneous,  the  Judge  having  heard 
the  evidence,  and  having  expressed  his  opi- 
nion to  the  jury  that  they  might  find  the 
firisoner  guilty  under  s.  325. — Empress  v. 
acquiet,  I.  L.  R.,  11  Cal.  85  [see  p.  600  of 
this  book]. 

•  10.  Jury — Charge to-^Criminal Procedure 
Code  (Act  X.  of  18S2),  s.  298— Duty  of 
Judge  when  the  jury  are  uncertain  as  to  the 
offence  committed — Evidence  disbelieved  in 
some  parts,  and  accepted  in  others^]  A  jury, 
after  retiring,  returned  to  the  box,  and,  after 
unanimously  finding  both  prisoners  not  guil- 
ty of  the  charges  framed  against  them, 
stated  to  the  Judge  that  they  thought  an  of. 


Jury  {contd.)^ 

fence  had  been  committed  by  one  of  the  pri- 
soners, but  were  uncertain  as  to  the  section 
of  the  Penal  Code  applicable  to  his  case ; 
the  Judge  thereupon  made  over  to  them  a 
copy  of  the  Penal  Code,  leaving  them  to 
decide  under  what  section  the  offence  felL 
Held  that  he  had  failed  in  his  duty,  and  that 
he  should  have  asked  the  jury  what  doubts 
they  had  as  to  the  crime  which  had  been 
committed,  and  should  have  explained  to 
them  the  law,  and  informed  them  what  of- 
fence the  facts  would  prove  against  the  pri- 
soner if  they  believed  those  facts.  Where 
the  evidence  at  a  trial  is  in  part  disbelieved, 
as  to  which  part  it  is  thought  that  the  wit- 
nesses  had  committed  perjury,  it  is  unsafe 
to  accept  the  evidence  of  those  witnesses  in 
other  parts,  and  to  convict  the  prisoner 
thereunder. — Jaspath  Singh  v.  Qneen-Em- 
press,  I.  L.  R.,  14  Cal.  164  [sec  p.  727  of 
this  book]. 

II.  Jury — Sessions  Judge,  Opinion  cf— 
Criminal  Procedure  Code  (Act  X.  of  1882), 
s.  307 — High  Court,  Power  of]  In  the  exer- 
cise of  its  powers  under  s.  307  of  the  Code 
of  Criminal  Procedure,  the  High  Court  will 
form  and  act  upon  its  own  view  of  what  the 
evidence  in  its  judgment  proves  ;  but,  in  do- 
ing so,  the  opinion  of  the  Sessions  Judge, 
no  less  than  the  verdict  of  the  jury,  is  enti- 
tled to  its  proper  weight.  Reg.  v.  Khande- 
ra  Bajirav  (I.  L.  R.,  i  Bom.  10),  Empress  tr. 
Mukhun  Kumar  (i  C.  L.  R.  275),  Empress  «». 
Dhunum  Kazee  (I.  L.  R.,  9  Cal.  53),  Queen- 
Empress  9.  Mania  Da3ral  (I.  L.  R.,  10  Bom. 
497),  Queen  c.  Ram  Chum  Ghose  (20  W.  R. 
Cr.  33),  Queen  v.  Sham  Bagdi  (13  B.  L.  R, 
Ap.  19  ;v  20  W.  R.  Cr.  73),  Queen  v.  Harro 
Manjhee  (14  B.  L.  R.  Ap.  2  ;  21  W.  R.  Cr.  4). 
Queen  v.  Wuzir  Mundul  (25  W.  R.  Cr.  25), 
Queen  v,  Nobin  Chunder  Banerjee  (13  B.  L. 
R.  Ap.  20 ;  20  W.  R.  Cr.  70),  referred  to.— 
Queen-Empress  v.  Itwari  Saho,  I.  L.  R.,  15 
Cal.  269  [see  p.  808  of  this  book]. 

Jury—     . 

Appeal  upon  Facts  from  Verdict  of.  See 
Appeal  by  Loc.\l  Government,  2. 

Charges,  Distinct  and  Separate,  tried 
Simultaneously  by.  S«?  Separate 
Charges,  2. 

Charge  to.  See  Evidence,  4. 

Functions  of  a,  in  a  Case  of  Public  Nai- 
sance.  See  Public  Nuisance,  3. 

Illegally  Constituted.  See  Public  Nui- 
sance, 8. 

Judge  disagreeing  with  Verdict  of  Acquit- 
tal of.  See  False  Evidence,  8. 

Minority  of,  refusing  to  act.  See  Public 
Nuisance,  12. 

Misdirection  to.  See  Previous  Convic- 
tion, I ;  Refreshing  Witness's 
Memory,  2. 
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Jury  (contd.)—' 

Questioning  of,  as  to  Verdict.  See  Right 

OF  Reply,  1. 
Verdict  of.     See  Appeal,  i. 

JTurytcan — 

Qualification  of.  See  Evidence,  4. 

Justice  of  the  Peace— 

Disqualifying  Interest  of.  See  Municipal 
Offence,  2. 

J3niteeah,  Naga,  cuid  Elhaei  Hills : 

Extension  of  Act  XXII.  of  1869  to.  See 
Jurisdiction  of  High  Court,  2. 

K. 

Khasi  Hills- 
Extension  of  Aa  XXII.  of  1869  ^o.  See 
Jurisdiction  of  High  Court,  2. 

Khata-book— 

Entry  in.  See  Stamp.  4. 

Tributary  Mehal  of.  See  Jurisdiction,  7. 

Kidnapping— 

1.  Kidnapping — Abetment — Penal  Code 
(Act  XLV,  of  1860J,  ss.  109^  363— Right  to 
custody  of  children.']  A  mother  cannot  have 
a  right  to  the  custody  of  her  legitimate 
children  adversely  to  the  father.  Ordinari- 
ly,  the  custody  of  the  mother  is  the  custody 
of  the  father,  and  any  removal  of  the  children 
from  place  to  place  by  the  mother  ought  to 
be  taken  to  be  consistent  with  the  right  of  the 
father  as  guardian,  and  not  as  a  taking  out  of 
his  keeping.  But  where  a  Hindu  woman  left 
her  husband's  house,  taking  with  her  her  in- 
fant daughter,  and  went  to  the  house  of  A, 
and  on  the  same  day  the  daughter  was  married 
to  B,  the  brother  of  A,  without  the  father's 
consent,  it  was  held  that  A  was  rightly  con- 
victed under  ss.  109,  363  of  the  Penal  Code 
of  abetting  the  offence  of  kidnapping. — 
Empress  v.  Prankrishna  Surma,  I.  L.  R.,  8 
Cal.  969  [see  p.  438  of  this  book]. 

2.  Kidnapping — Guardianship  of  illegi- 
timate child — Lawful  guardian — Penal  Code 
(Act  XLV,  of  i860),  ss.  361.  366.]  The 
mother  of  an  illegitimate  child  is  its  proper 
and  natural  guardian  during  the  period  of 
nurture.  And  where  the  mother,  on  her  death- 
bed, entrusts  the  care  of  such  child  to  a  per- 
son who  accepts  the  trust,  and  maintains  the 
child,  such  a  person  is  "  lawfully  entrusted" 
with  the  care  and  custody  of  the  minor  within 
the  meaning  of  s.  361  of  the  Penal  Code. 
The  explanation  of  the  words  "  lawful  guar- 
dian  "  in  s.  361  is  intended  to  obviate  the  dif- 
ficulty the  prosecution  mieht  be  put  to  in 
being  bound  to  prove  strictly  in  cases  of  ab- 
duction that  the  person  from  whose  care  the 
minor  had  been  abducted  was  the  guardian 
of  such  minor  within  the  meaning  of  the  le- 


Kidnapping  {contd,)-^ 

f\\  acceptation  of  the  word. — Empress  v, 
emantle,  I.  L.  R.,  8  Cal.  971  [see  p.  439  of 
this  book]. 

Knowledge  of  Offence  being  Com- 
mittea— - 

See  Causing  Disappearance   of    Evi- 
dence. 

Kobiraj— 

Surgical    Operation    of    Unskilled.   See 
Rash  and  Negligent  Act. 


Lawful  Custody- 
Escape  from.  See  Escape. 

Lawful  Order- 
See  Disobedience  of  Order. 
n   Police  Act,  2. 

Leave  Overstayed  without  Per- 
mission- 
See  Police  Act,  i. 

Legal  Practitioners'  Act— 

1.  Legal  Practitioners'  Act  (XVIII. 
of  1879),  ss.  IS,  40 — Interim  suspension  — 
Police-papers.']  Depositions  of  witnesses,  or 
confessions  taJcen  at  a  police-investigation, 
are  not,  as  far  as  their  subject-matter  is  con- 
cerned, any  more  the  property  of  the  police 
than  the  property  of  the  prisoners  ;  and  a 
pleader  is  not  guilty  of  misconduct  of  any 
kind  in  making  use  of  such  documents  for 
the  benefit  of  his  client,  when  delivered  to 
him  by  the  client,  however  improperly  the 
client  may  have  become  possessed  of  such 
documents,  provided  the  pleader  is  neither 
party  nor  privy  to  their  obtainment.  The 
power  of  interim  suspension  given  under  s. 
14  (cl.  5)  of  Act  XVIII.  of  1879,  when  read 
with  s.  40  of  the  same  Act,  can  only  be  exer- 
cised after  the  pleader  has  been  heard  in  his 
defence,  and  pending  the  investigation  and 
orders  of  the  High  Court. — In  the  Matter  of 
the  Petition  of  Kristo  Lall  Nag,  I.  L.  R.,  10 
Cal.  256  [see  p.  526  of  this  book]. 

2.  Legal  Practitioners*  Act  (XVIIl.  of 
1879),  5.  32,  Construction  of — Outsider  prac- 
tising as  mukhtar,  his  liability  to  punish- 
ment  —  Mukhtars,  their  functions  —  Civil 
Procedure  Code  (Act  XIV.  of  1S82J,  s.  J/.] 
Act  XVI 1 1,  of  1879  is  an  amending  as  well 
as  a  consolidating  Act,  and  one  of  the  re- 
spects in  which  it  amended  the  old  law  was 
the  conferring  upon  the  High  Court  power 
"  to  make  rules  declaring  what  shall  be 
deemed  to  be  the  functions,  powers,  and  du- 
ties of  the  mukhtars  practising  in  the  Sub- 
ordinate Courts.  When  a  person  other 
than  a  duly  certificated  and  enrolled  mukh- 
tar  constantly,  and  as  a  means  of  liveli- 
hood,  performs  any   of    the    functions  or 
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Ijegol  PraotitioneiB'  Aot  (con^.)— 

powers  which  the  rule  framed  bj  the  High 
Court  in  accordance  with  the  provbions  o£ 
the  Legal  Practitioners'  Act  says  are  the 
functions  ajid  powers  of  a  mukhtar,  he 
practises  as  a  mukhtar,  and  is  liable  to  a 
penalty  under  s.  32  of  the  Act.  The  words 
"  any  person"  in  s.  32  embrace  pure  out- 
siders as  well  as  duly  qualified  ana  enrolled 
mukhtars  who  have  failed  to  take  out  their 
certificate.  G  N,  though  not  a  certificated 
mukhtar,  was  in  the  habit  of  appointing 
and  instructing  pleaders  in  the  Civil  Courts 
on  account  of  certain  persons  who  paid  him 
a  regular  monthly  salary  for  so  doing.  In 
a  proceeding  against  him  under  the  i>egal 
Practitioners'  Act,  G  N  made  this  statement: 
"  I  receive  a  letter  from  the  mofussil  from  a 
person  and  act  for  him,  he  sending  the  va- 
kalatnama  with  his  letter.  I  receive  month- 
ly wages  from  each  of  the  persons  who  em- 
ploy me.  Each  of  the  employers  I  have 
mentioned  belongs  to  a  distinct  family,  and 
lives  in  a  separate  village."  Held  that  G  N 
was  neither  a  private  servant  nor  a  recog- 
nised agent  of  any  of  his  emplojrers  within 
the  meaning  of  s.  37  of  the  Civil  Proce- 
dure Code,  and  was  liable  to  a  penalty  under 
s.  32  of  the  Legal  Practitioners'  Act  for  hav- 
ing practised  as  a  mukhtar.  Held  also 
that,  having  regard  to  the  Court  in  which 
G  N  practised,  the  words  in  s.  32,  "  to  a 
fine  not  exceeding  ten  times  the  amount  of 
the  stamp  requin^  by  this  Act  for  a  certifi- 
cate authorising  him  so  to  practise  in  such 
Court,"  were  equivalent  to  the  words  "  to  a 
fine  not  exceeding  Rs.  250."— In  the  Matter 
of  the  Petition  of  Girhar  Narain ;  Tussu- 
duq  Hosain  and  others  v.  Girhar  Narain  and 
others,  I.  L.  R.,  i4Cal.  556  [see  p.  751  of  this 
book]. 

Le^ProoeeB— 

Resistance  to  Execution  of.    See  S  e  n- 

TENCE,  4. 

Legal  Puniahmenlr- 

Intention  to  save  Person  from.  See  Pub- 
lic Servant,  i. 

Legctlity  of  Order- 
Power  of  Judicial  Court  to  Question.  See 
Public  Nuisance,  15. 

Legislative  Powers— 
DelegsLtion  of.  See  Jurisdiction  of  High 
Court,  i,  2. 

Letters  Patent,  1865— 
S.  26.  See  Merchant  Shipping  Act. 
9»   Confession,  i. 

Libel  on  Judge- 
See  Contempt  of  Court. 

License- 
Carrying  on  Business  without.  See  Muni- 
cipal Offences,  2,  3. 


License  {conid.) — 

Keeping  Animals  without.  See  Muxici* 
pal  Offences,  4. 

To  Possess  Arms.  See  Arms  Act. 

To  Sell  Liquor,  Cantonment  Magistrate 
not  authorized  to  canoeL  See  Can- 
tonments Act. 

Lieutenant-€k>vemor^— 

Legislative  Power  delegated  to.  See  Juris- 
diction OF  High  Court,  x,  2. 

Order  of,  conferring  First-class  Powers  ob 
Assistant  Magistrate.  See  Jurisdic- 
tion, 3. 

LikeOfPence— 

See  Excise,  8. 

Limit  on  Number  of  Ohargee—  . 
See  Separate  Charges,  x. 

Local  Area- 
Meaning  of.  See  Jurisdiction,  7. 

Local  Government — 

Appeal  by.    See  Appeal,  i. 
May  empower  any  Officer  to  conduct  Pro- 
secution. See  Conduct  or  pRosecu- 

TION. 

Lost  Hcklves  of  Currency  Notes— 

Application  for  Payment  of.  See  At- 
tempt TO  Cheat. 

Lunatic— 

Lunatic — Security — Criminal  Procedure 
Code  (Act  X.  of  1872),  ss.  426,  432^yuris- 
diction  of  Criminal  Courts."]  The  author- 
ity of  the  Criminal  Courts  over  an  accused, 
declared  under  s.  426  of  the  Criminal  Proce- 
dure Code  to  be  of  unsound  mind,  ceases 
after  the  transmission  of  such  accused  to  the 
place  of  safe  custody  appointed  by  the  Local 
Government,  and  such  authority  can  only  be 
revived  under  the  circumstances  mentioaed 
in  s.  432. — Empress  v.  Joy  Hari  Kor,  I.  L,  R-, 
2  Cal.  356  [see  p.  46  of  this  book]. 

M. 

Ma.gistrate— 

How  to  record  Statement  made  by  Ac- 
cused in  Foreign  Language.  See 
Charge,  2. 

Of  first  class  not  Inferior  to  District  Ma- 
gistrate. See  Acquittal,  2. 

When  not  a  Competent  Witness.  See 
Discharge,  2. 

Maint«[iance— 

I.  Maintenance  —  Criminal  Procedure 
Code  (Act  X.  of  1872),  Ch,  XLL— Custody  <f 
illegitimate  child.']  In  determining  ques- 
tions under  ch.  41  of  A6t  X.  of  1872,  as  to 
the  maintenance  of  wives  and  femailies  to 
certain  cases,  a  Magistrate  has  no  power  to 
enter  into  any  question  as  to  the  lawful 
guaurdianship  of  a  child.    There  is  oothii^ 
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Maintenanoe  {contd,)^ 

in  the  Code  which  would  warrant  a  Magis- 
trate in  ordering  a  mother  to  surrender  her 
illegitimate  child  to  its  father,  although  such 
child  be  of  the  age  of  maturity.  A  refusal 
by  the  mother  to  make  over  the  custody  of 
the  child  in  such  a  case  would  be  no  ground 
for  stopping  an  allowance  previously  order- 
ed.— Lai  Das  v.  Nekunjo  Bhaishiani,  I.  L. 
R.,  4  Cal.  374  [see  p.  174  of  this  book]. 

2.  Maintenance — Insolvent  Ail  (11  and 
12  Vic,  c.  It),  s.  12 — Arrears  of  mainten- 
ance— "  Debt  or  liability  ** — Protection-order 
—  Arrest  of  insolvent  —  Presidency  Magis- 
trates' A61  (IV.  of  1877),  s.  234.']  Arrears 
of  maintenance,  included  in  the  schedule  filed 
by  an  insolvent,  are  a  debt  or  liability  within 
the  meaning  of  s.  13  of  the  Insolvent  Aft 
(11  and  1 2  Vic,  c.  21) ;  and  an  insolvent,  who 
has  obtained  a  protection-order,  is  not  liable 
for  arrest  or  imprisonnient  in  respect  of  such. 
Queere. — Whether  the  protection-order  pro- 
tects the  insolvent  from  proceedings  in  re- 
spect of  any  maintenance  accruing  subse- 
quently to  the  filing  of  the  schedule. — Tokee 
Bibee  v.  Abdool  Khan,  I.  L.  R.,  5  Cal.  536 
[see  p.  228  of  this  book]. 

3.  Maintenance  —  Presidetuy  Magis- 
trates' Act  (IV.  of  1877),  ss.  234,  235  — 
Effect  of  divorce  on  maintenance-order.^  A 
Presidency  Magistrate  is  competent  to  stay 
an  order  for  maintenance  granted  under  s. 
234  of  Act  IV.  of  1877,  and  to  refuse  to  issue 
his  warrant  under  the  3rd  clause  of  that  sec- 
tion, and  to  try  all  questions  raised  before 
him  which  affect  the  right  of  a  woman  to  re* 
ceive  maintenance.  There  can  be  no  distinc- 
tion raised  between  a  dissolution  of  marriage 
obtained  under  the  Indian  Divorce  Act  and 
a  dissolution  obtained  under  the  Mahome- 
dan  law.  It  is  only  on  proof  of  the  existence 
of  the  relationship  of  husband  and  wife  that 
a  Magistrate  can  make  an  order  under  s.  234 
granting  maintenance  to  a  wife;  but  where 
proof  has  been  given  that  such  relationship 
has  ceased  to  exist,  he  may  stay  an  order  al- 
ready made  under  that  section. — Abdur  Ro- 
homan  v.  Sakhina ;  Sobhan  v.  Shubraton  ; 
Ossuff  v.  Shama,  I.  L.  R.,  5  Cal.  558  [see  p. 
232  of  this  book]. 

4.  Maintenance — Mutta  form  of  mar- 
riage— Criminal  Procedure  Code  (Act  X.  of 
1872),  s.  536 — Mahomedan  lava — Shia  sect!] 
Under  the  law  of  the  Shia  sect  of  Mahome- 
dans,  a  mutta  wife  is  not  entitled  to  main- 
tenance ;  but  such  a  provision  of  the  law  does 
not  interfere  with  the  statutory  right  to  main- 
tenance given  by  s.  536  of  the  Code  of  Cri- 
minal Procedure.  The  mutta  form  of  mar- 
riage does  not  admit  of  repudiation  under  the 
law  of  the  Shia  sect  of  Mahoroedans.  Quene. 
—Whether  the  farm  of  divorce  called  zihar 


Maintenance  (cotitd,)^ 

may  be  exercised  in  the  mutta  form  of  mar- 
riage.— Luddun  Sahiba  v.  Mirza  Kamar  Ku- 
dar,  I.  L.  R.,  8  Cal.  736  [see  p.  418  of  this 
book] . 

5.  Maintenance — Criminal  Procedure 
Code  (Act  X.  of  1882J,  ss.  488,  489.']  A  Ma- 
gistrate has  no  power,under  s.  488  of  the  Code 
of  Criminal  Procedure,  to  make  an  order  for 
maintenance  at  a  progressively  increasing 
rate.  He  may,  however,  under  s.  489,  from 
time  to  time,  alter  the  rate  of  the  monthly  al- 
lowance granted  as  maintenance  under  s.  488, 
— Upendra  Nath  Dhal  v.  Soudamini  Dasi, 
I.  L.  R.,  12  Cal.  535  [see  p.  680  of  this  book], 

6.  Maintenance — Criminal  Procedure 
Code  (Act  X.  of  1882),  s.  488— Evidence  Act 
(I.  of  1872),  s.  120 — Bastardy  proceedings — 
Order  of  affiliation — Evidence^  Bastardy 
proceedings  under  the  provisions  of  s.  488  of 
the  Criminal  Procedure  Code  are  in  the  na- 
ture of  civil  proceedings  within  the  meaning 
of  s.  120  of  the  Evidence  A6t,  and  the  person 
sought  to  be  charged  is  a  competent  witness 
on  his  own  behalf.  Upon  a  summons,  charg- 
ing that  the  defendant,  having  sufficient 
means,  had  refused  to  maintain  his  child  by 
his  nika  wife  whom  he  had  subsequently  di- 
vorced, the  Magistrate  found  that  the  mar- 
riage had  not  been  proved,  but  that,  upon  the 
other  evidence  adduced,  including  the  simi- 
larity of  the  features  and  the  name  of  the 
child  with  those  of  the  defendant,  who  did 
not  appear  before  him  during  the  proceed- 
ings, but  with  whom  he  stated  that  he  was 
well  acquainted,  the  child  was  the  illegitimate 
child  of  the  defendant.  He  accordingly  made 
an  order  for  maintenance  under  the  section. 
Held  that,  under  the  circumstances,  he  was 
wrong  in  taking  into  account  the  similarity 
of  the  names  and  the  features  of  the  child  and 
the  defendant ;  but,  as  there  was  ample  evi- 
dence of  the  paternity,  he  was  justified  in 
making  the  order  he  did,  as  it  was  immaterial 
for  the  purpose  of  determining  the  liability  of 
the  defendant  to  maintain  the  child,  whether 
the  mother  had  been  married  to  the  defend- 
ant or  not. — Nur  Mahomed  v.  Bismulla  Jan, 
I.  L.  R.,  16  Cal.  781  [see  p.  980  of  this  book]. 

Manager— 

Of  Tea-garden  ordered  to  discontinue 
Holding  of  Market  See  Public  Nui- 
sance, 17. 

Of  Indigo-factory  for  whose  Benefit  Riot 
committed.  See  Rioting,  i. 

Mandamus— 

Mandamus — High  Courts'  Criminal  Pro* 
cedure  Act  (X.  of  1875),  s.  i47-^Transfer  of 
case  before  Police  Magistrate  to  High  Court 
— Power  to  issue  mandamus."]  A  charge  was 
made  against  the  accused  of  using  criminal 
force  under  s.  141  of  the  Penal  Code.    The 

I.  L.  R.,  Cal.  131. 
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Mandamus  (contd,)^ 

Police  Magistrate  heard  the  evidence  for  the 
prosecution,  and,  withoyt  disbelieving  it,  de- 
cided that  it  did  not  amount  to  the  offence 
charged.  Held  that,  assuming  that  an  error 
of  law  had  been  committed,  the  High  Court 
had  no  power  to  issue  a  mandamus  to  the 
Magistrate  to  commit  the  defendants ;  it  was 
not  a  case  where  the  Magistrate  had  declin- 
ed jurisdiction ;  he  had  exercised  his  juris- 
diction,  and  heard  the  case.  Held  also  it 
was  not  a  case  which  the  Court  could  trans- 
fer under  s.  147  of  the  High  Courts'  Crimi- 
nal Procedure  Act. — Malcolm  v.  Gasper,  I. 
L.  R.,  2  Cal.  278  [see  p.  39  of  this  book]. 

Market- 
Order  to  discontinue  Holding  of.  See  Pub- 
lic Nuisance,  17. 

Marriage— 

Evidence  of.  See  Adultery,  i. 
Master  and  Servant— 

Master  AND  Servant — Criminal  act  of ser^ 
vant — Non-liability  of  master — Indian  Ports 
Act  (Xri.  of  1873)*  s.  22."]  The  servants  of 
a  contractor,  who  had  engaged  to  discharge 
ballast  from  a  ship  lying  in  the  port  of  Cal- 
cutta, threw  the  ballast  into  the  river  within 
the  limits  of  the  port,  and  thus  committed 
an  offence  under  s.  22  of  the  Indian  Ports 
Act  (XII.  of  1875).  It  did  not  appear  that 
the  contractor  had  abetted  the  offence.  Held 
that  he  was  not,  in  the  absence  of  proof  of 
abetment,  liable  for  the  acts  of  his  servants. 
— Chundi  Churn  Mookerjee  v.  Empress,  I. 
L.  R.,  9  Cal.  849  [see  p.  493  of  this  book]. 

Material  Error- 
See  Revision,  i. 

Medical  Witnesses- 
Evidence  of.  See  Statements  of  Police 

DURING  Investigation,  1. 
Deposition  of.    See  Refreshing  Wit- 
ness's Memory,  2. 

Memorandum- 
Made  in  English  in  Respect  of  Confessions. 

See  Confession,  13. 
Made  by  Police-officer.  See  Refreshing 
Witnesses  Memory,  i. 

Memory- 
See  Refreshing  Witness's  Memory. 

Merchant  Sea>men's  Aot— 

Merchant  Seamen's  Act  (I.  of  1859), 
5.  83 — 17  &  tS  Vic,  c.  104,  ss.  243  (els.  I 
and  2),  288^Merchant  Shipping  Act,  1854 
— 43  &  44  Vic.,  c,  16,  5.  10 — Merchant  Sea- 
men (Payment  of  Wages  and  Rating)  Act, 
J 880 — Imprisonment  for  desertion."]  The 
amendment  of  els.  i  and  2  of  s.  243  of  17 
and  x8  Vic,  c.  104,  by  43  and  44  Vic,  c 
16,  s.  10,  does  not  affeft  the  liability  of  sea- 
men in  Calcutta  to  imprisonment  for  offences 


Merchant  Seamen's  Act  (confJ.)^ 

under  s.  i83,  els.  I  and  2  of  A€t  I.  of  18591 — 
1.  Bruce  v.  C.  Cronin,  I.  L.  R.,  12  CaL  438 
[see  p.  670  of  this  book]. 

Merchant  Shipping  Act^ 

Merchant  Shipping  Act,  1854  (17  axd 
18  Vic,  c.  104),  s.  267— Trial  of  British  sea- 
men for  offences  committed  on  British  ship 
on  the  high  seas — Procedure  at  such  tfial—- 
Murder — Admiralty  Courts — British  seamen 
on  British  ship — Letters  Patent,  High  Court, 
1 86s,  cl.  26 — Case  certified  by  Advocaie-Gene- 
ral?^  A  British  seaman,  who  stood  charged 
with  the  murder  of  a  fellow-sailor  on  board 
a  British  ship  on  the  high  seas,  was  tried  by 
a  Judge  of  the  High  Court  under  the  Code 
of  Criminal  Proc^ure ;  the  chief  evidence 
against  the  prisoner  being  that  given  io  the 
depositions  of  the  captain  and  second  officer 
of  the  ship,  taken  on  commission ;  this  evi- 
dence  was  admitted  in  evidence,  and  the  pri- 
soner was  convicted  and  sentenced.  It  was 
objected  that,  under  s.  267  of  the  Merchant 
Shipping  A6t  of  1854,  the  prisoner  ought  to 
have  been  tried  in  every  respe6t  as  though 
the  trial  had  been  held  at  the  Central  Crimi- 
nal Court  in  London,  and  that  the  law  of 
evidence  to  be  applied  was  that  prevailing  ta 
England.  Held  on  a  case  certified  by  the 
Advocate-General  under  cl.  26  of  the  Letters 
Patent  that  the  prisoner  had  been  properly 
tried  according  to  the  ordinary  practice  ol 
the  High  Court,  and  that  the  evidence  was 
admissible  against  him. — Queen-Empress  v. 
Barton,  I.  L.  R.,  16  Cal.  238  [see  p.  899  of 
this  book]. 

MiKtary  Court- 
See  Mutiny  Act. 

Milkman  keeping  Animals  with- 
out License — 
See  Municipal  Offences,  4. 

Misappropriation- 
See  Irregularity,  4, 

Mischief— 

I.  Mischief— P«ttf/  Code  (Act  XLV.  of 
i860),  ss.  341,  425 — Wrongful  restraint — 
Invasion  of  right  causing  wrongful  loss.] 
Where  complainant  had,  for  the  purpose  ol 
removal,  placed  certain  goods  upon  a  cart, 
and  accused  came  and  unyoked  the  ballodks, 
and  turned  the  goods  off  the  cart  on  to  the 
road,  and  complainant  thereupon  went  away 
at  once,  leaving  them  lying  there,  held  that, 
under  these  circumstances,  a  conviction 
under  s.  341  of  the  Penal  Code  could  not  be 
sustained;  but  that  there  was  such  ''mis- 
chief* as  to  bring  the  offence  within  s.  425. 
Held  also  that  s.  425  does  not  necessarily 
contemplate  damage  of  a  destructive  charac- 
ter.  It  requires  merely  that  there  should 
be  an  invasion  of  right,  and  diminution  oi 
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Misohief  (contd.)-^ 

the  value  of  one's  property,  caused  by  that 
invasion  of  right,  which  must  have  been  con- 
templated by  the  doer  of  it  when  he  did  it. 
— In  the  Matter  of  the  Petition  of  Juggesh- 
war  Dass  and  others ;  Jugg^hwar  Dass  and 
others  v.  Koylash  Chunder  C hatter jee,  I.  L. 
R,  12  Cal.  55  Lsee  p.  657  of  this  book]. 

2.  Mischief— Penal  Code  (A61  XLV.  of 
i860),  s.  42s — Revenue  sale — Damage  done 
between  date  of  sale  and  grant  of  certificate 
— Wrongful  loss  to  property  held  under  in- 
complete titleJ]  The  damage  contemplated 
in  s.  425  of  the  Penal  Code  need  not,  neces- 
sarily, consist  in  the  infringement  of  an 
existing,  present,  and  complete  right,  but  it 
may  be  caused  by  an  act  done  now  with  the 
intention  of  defeating  and  rendering  infruc- 
tuous  a  right  about  to  come  into  existence. 
Any  person  who  contracts  to  purchase  pro- 
perty, and  pays  in  a  portion  of  the  purchase- 
money,  has  such  an  interest  in  that  property, 
although  his  title  may  not  be  complete,  or 
his  right  final  and  conclusive,  that  the  de- 
struction of  such  property  may  cause  to  him 
wrongful  loss  or  damage  within  the  meaning 
of  s.  425. — Dharma  Das  Ghose  v,  Nusserud- 
din,  I.  L.  R.,  12  Cal  669  [see  p.  686  of  this 
book]. 

See  Fishery,  i. 

99    Possession,  2. 

99    Summary  Trial,  3. 
MiBdirection— 
See  Jury,  7,  8. 

99    Previous  Conviction,  i. 

99    Refreshing  Witness's  Memory,  2. 

99    Witnesses  for  Prosecution,  3. 

Misunderstanding  of  Chctrge  to 
Jury- 
See  Jury,  7. 

Mohurbhunj— 

Offence  committed  in.  See  Jurisdiction, 
4;  Jurisdiction  of  High  Court,  3. 

Movements- 
Accused  not  bound  to  account  for  his.  See 
Jury,  6. 
Mukhtar— 

Statement  of,  as  to  Faulty  Record.  See 

Discharge,  9. 
Functions  of.  See  Legal  Practitioners' 

Act,  2. 

Municipal  Acts- 
See  Municipal  Offences. 
99    Disobedience  of  Order,  2. 

Municipctl  Corporation  not  a  Pub- 
lic oervcuit — 
See  Sanction  to  Prosecute,  i. 

Municipal  Offences— 

1.  Municipal  Offences— ^^;t^.  Act  III, 
of  J864,  ss.  2,  10,  II,  13,  IS,  16,  57,  55— 


Municipctl  Offences  (contd.)^ 

Municipal  Commissioners,  Power  of,  to  close^ 
or  divert  a  public  highway — Calcutta  Muni^ 
cipal  Act  (Beng,  Act  VI.  of  1863),  ss.  log, 
Jio."]  Beng.  Act  III.  of  1864,  which  vests 
public  highways  in  Municipal  Commission- 
ers for  the  purposes  of  the  Act,  does  not,  by 
so  vesting  them,  give  power  to  the  Muni- 
cipal Commissioners,  nor  d,  fortiori  to  the 
Vice-Chairman  alone,  to  stop  up  or  divert 
such  public  highways. — ^Jodoonath  Ghose  v^ 
Brojonath  Dey,  I.  L.  R.,  2  Cal.  425  [see  p, 
59  of  this  book]. 

2.  Municipal  Offences — justice  of  the 
Peace  —  Disqualifying  interest  —  Summons 
issued  at  instance  of,  and  determined  by,  a 
servant  of  the  prosecutor — Evidence,  Refusal 
to  hear — Finality  of  assessment — Beng.  Act 
IV.  of  1876,  ss.  75,  77,  78,  79,  346,  SSI- 
High  Courts*  Criminal  Procedure  Act  (X.  of 
1875),  s.  147."]  A,  alleged  to  have  carried 
on  business  in  Calcutta  without  having  taken 
out  a  license  under  Beng.  Act  IV.  of  1876, 
was  summoned  at  the  instance  of  the  Corpo- 
ration by  B,  a  servant  of  the  Corporation, 
and  also  a  Justice  of  the  Peace.  The  case 
was  subsequently  heard  by  B,  and  it  was 
shown  that  notice  of  the  assessment  under 
class  ii.,  sch.  3,  had  been  duly  served  on  A, 
and  that,  though  he  then  denied  his  liability 
to  take  out  any  license,  and  stated  that  he 
carried  on  no  business  as  alleged,  he  had  not 
appealed  against  the  assessment  under  s.  79. 
It  was  furtlSsr  shown  that  the  assessment  had 
been  confirmed  by  the  Chairman  of  the  Cor- 
poration,  but  that  the  amount  had  not  been 
paid.  A  thereupon  tendered  evidence  to 
show  that  he  was  not  liable  to  take  out  any 
license ;  but  B  refused  to  hear  such  evidence, 
and,  convicting  A,  sentenced  him  to  pay  a 
fine.  On  an  application,  under  the  above 
circumstances,  to  the  High  Court  under  s. 
147,  Act  X.  of  1875,  held  that  the  finality  of 
the  decision  of  the  Chairman  referred  to  in 
s.  79  has  only  reference  to  the  class  under 
which  a  particular  person,  who  is  admittedly 
bound  to  take  out  a  license  under  s.  75,  should 
be  assessed,  and  not  to  the  case  where  the 
liability  to  take  out  a  license  at  all  is  denied, 
this  being  a  question  which  can  only  be  de- 
termined judicially  after  taking  evidence  by 
a  competent  Court  in  a  prosecution  under 
s.  77,  and  that,  therefore,  the  refusal  of  B 
to  hear  the  evidence  tendered  by  A  on  this 
point  was  illegal.  Held  also  that  the  pro- 
ceedings and  ultimate  conviction  of  A  were 
illegal,  inasmuch  as  B,  being  a  servant  of  the 
prosecutor,  }>.,  the  Corporation,  had  such 
an  interest  as  might  give  him  a  bias  in  the 
matter,  and  that  consequently  he  ought  not 
to  have  sat  as  Justice  of  the  Peace,  either  at 
the  granting  or  upon  the  hearing  of  the  sum- 
mons. — Wood  v.  Corporation  of  the  Town 
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Municipal  Oflfences  (contd.) — 

of  Calcutta,  I.  L.  R.,  7  Cal  322  [see  p.  344 
of  this  book]. 

3.  Municipal  Offences — Calcutta  Mu- 
nicipal Consolidation  Act  (Beng.  Act  IV.  of 
1876J,  s.  77 — License — Assessment — Fine — 
Boarding-house-keeper. '\  In  order  to  obtain 
a  conviction  under  s.  77,  Beng.  Act  IV.  of 
1876,  for  keeping  a  boarding-house  without 
taking  out  a  license,  it  must  be  shown  that 
the  accused  held  himself  out  to  the  public  as 
one  whose  business  or  profession  it  is  to  re- 
ceive boarders  for  profit.  In  order  to  pass  a 
proper  sentence  01  fine  under  s.  77,  Beng. 
Act  IV.  of  1876,  evidence  should  be  given 
of  the  amount  of  assessment  on  the  a'ccus- 
ed's  house  or  place  of  business,  and  of  the 
amount  payable  on  account  of  the  license 
which  the  accused  should  have  taken  out. — 
J.  Wood  V.  Corporation  for  the  Town  of 
Calcutta.  I.  L.  R.,  8  Cal.  891  [see  p.  434  of 
this  book]. 

4.  Municipal  Offences— S^w^.  Act  IV. 
of  1876,  s.  248 — Conviction  for  keeping  ani- 
mals without  license — Continuing  offence  be- 
tween date  of  summons  and  date  of  convic 
fion — Second  prosecution  for  same  offence  on 
different  date.]  Under  s.  248  of  Beng.  Act 
IV.  of  1876,  a  milkman,  who  has  been  con- 
victed and  fined  for  keeping  an  animal  with- 
out a  license,  cannot  again  be  prosecuted  for 
the  continuance  of  the  same  offence  before 
conviction,  nor  can  he  be  separately  prose- 
cuted for  the  same  offence  for  each  day  the 
offence  is  continued  as  a  separate  and  dis- 
tinct offence  under  that  section  before  con- 
viction. In  a  summons  taken  out  on  the 
27th  March  against  a  milkman  for  an  offence 
under  s.  248,  Beng.  Act  IV.  oi  1876,  the 
offence  was  stated  to  have  been  committed 
on  the  1 6th  March  ;  the  case  was  fixed  for 
the  8th  April,  when  the  defendant  was  con- 
victed and  fined  by  the  Magistrate.  Another 
summons  had  been  taken  out  against  him  on 
the  same  day  (27th  March)  for  a  similar 
offence  stated  to  have  been  committed  on 
the  25th  March.  Held  that  he  could  not  be 
convicted  on  the  second  charge. —  In  the 
Matter  of  the  Corporation  of  the  To\*n  of 
Calcutta  V.  Matoo  Bewah  and  others,  I.  L. 
R.,  13  Cal.  108  [see  p.  692  of  this  book]. 

5.  Municipal  Offences — Bench  of  Ma- 
gistrates, Power  of —Beng.  Act  V.  of  1876, 
ss.  J 80,  21  s,  216 — Omission  to  remove  ob- 
struction.'] A  notice  was  issued  under  s.  2 1 5, 
Beng.  Act  V.  of  1876,  requiring  A  to  remove 
an  alleged  obstruction.  The  requisition  was 
not  complied  with,  and  A  was  prosecuted 
for  non-compliance  therewith,  under  s.  216, 
before  a  Bench  of  Honorary  Magistrates. 
Held  that  the  Court  had  power  to  inquire 
whether  the  alleged  obstruction  was,  in  point 
of  fact,  an  obstruction  or  not. — Municipal 


Municipal  Ofltencee  {contd,)— 

Committee  of  Dacca  v.  Somecr,  I.  L.  R.,  9 
Cal.  38  [see  p.  457  ©^  this  book]. 

Municipal  OflQloor  on  Bench  of  Mar 
gistrates — 
See  Irregularity,  2. 

Murder— 

Appeal  from  Acquittal  on  Charge  of  Mur- 
der. See  Appeal,  i. 
Before  Penal  Code  came  into  Force.  Sec 

General  Clauses  Act. 
Charge  of,  when  Body  not  Forthcoming. 

See  Confession,  12. 
Confession  of  a  Woman  in  a  Case  of.  See 

False  Information,  i. 
Frame  of  Charge  in  a  Case  of.  See  Charge, 

3. 
Judge  disagreeing  with  Jury  in  a  Case  of. 

See  Jury,  9. 
Mode  of  recording  Confession  in  a  Case  cL 

See  Confession,  15. 
Statement  of  Accused  in   Answer  to  a 

Charge  of.  See  Plea  of  Guilty, 
On  High  Seas.  See  Merchant  Shipping 

Act. 

Mutiny  Act— 

Mutiny  Act,  s.  ioi — Jurisdicium  of  Civil 
fas  opposed  to  Military)  Court — Offence  com- 
mitted by  British  soldier.]  S.  I  o i  of  the  Mo- 
tiny  Act  does  not  deprive  the  Civil  (as  op- 
posed to  Military)  Courts  of  jurisdiction  over 
British  soldiers  committing  offences  within 
the  territorial  limits  of  those  Courts,  nor  ren- 
der the  exercise  of  their  jurisdiction  depend- 
ent upon  the  sanction  of  the  Commander- 
in-Chief.  The  section  is  merely  permissive 
of  a  military  trial  being  held. — Empress  v. 
Maguire,  I.  L.  R.,  5  Cal.  124  [see  p.  216  of 
this  book]. 

N. 

Naga  Hills — 

Extension  of  Aa  XXII.  of  1869  to.  Sec 
Jurisdiction  of  High  Court,  2. 

Navigable  River- 
Obstruction  on  lidaL  See  Public  Nui- 
sance, I. 

Necessity  for  explaining  Charge 
to  Accused- 
See  Charge,  2. 

Neglect  of  Duty  by  Polioe-con« 
stable — 
See  Police  Act,  2. 

Negligence- 
See  Culpable  Homicide,  i,  3. 

Nepal— 

Dishonestly  retaining  in  British  Territory 
Property  stolen  in.  See  Stolen  Pro- 
perty, I. 
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Notice  of  Aesaesment— 
See  Municipal  Offences,  2. 

Notice  to  Aooused— 
See  Discharge,  7. 
,9    Further  Inquiry. 
)}    Sanction  to  Prosecute,  ii. 

Notice  to  Parties  to  Attend— 
See  Possession,  6. 

Notification- 
Extending  Aa  XXII.  of  1869  to  Cossyah 

and  Jynteeah  Hills.      See  Jurisdic- 

TioN  of  High  Court,  i. 
Publication  of,  under  Bengal  Embankment 

Aa  (II.  of  1882),  ss.  6,  76  (cl.  b),  80. 

See  Embankment. 

Nuisance— 

Abatement  of.  See  Possession,  2. 

Number  of  Charges- 
Limit  on.  See  Separate  Charges,  i. 

o. 

Obligation  to  ctnswer  Questions 
put  by  Police- 
See  False  Evidence,  4,  5,  8. 

Obligors  of  a  Bond— 

Criminal  Prosecution  against.     See  Evi- 

DENCE,  I. 

Obscene     Representations    and 
Words- 
See  Transfer  of  Case,  3. 

Obstruction— 

Of  Public  Road.   See  Public  Nuisance, 

10—14. 
Of  Public  Ways.  See  Public  Nuisance, 

7.  9.  ".14.  ^ 

Omission  to  remove.  See  Municipal  Of- 
fences, 5. 
On  Pathway.  See  Public  Nuisance,  3. 
On   Public  Thoroughfare.    See   Public 

Nuisance,  3,  9. 
On  Tidal  Navigable  River.  See  Public 
Nuisance,  i. 
Occurrence  of  Sudden  or  Unna- 
tural Death- 
See  Information  to  Police. 

Oftence— 

Punishable  by  Fine  and  Confiscation.  See 

Summary  Trial,  i. 
Splitting-up    of.  See  Summary    Trial, 

2,4. 
Offences— 
Of  Different   Kinds.  See  Several  Of- 

fences. 
Of  the  Same  Kind.  See  Separate  Trial, 

I. 
Of  the  Same  Kind  committed  in  respect 

of  Different  Persons.  See  Joinder  of 

Charges,  i. 


Omission— 

To  give  Information  to  Police.  See  In- 
formation TO  Police. 

To  remove  Obstruction.  See  Municipal 
Offences,  5. 

To  report  Sudden,  Unnatural,  or  Suspici- 
ous Death.  See  Causing  Disappear- 
ANCE  of  Evidence. 

One  Statement- 
Illegality  of  Separate  Convictions  for. 
See  False  Information,  2, 

One  Year- 
Offences  committed  within.  See  Joinder 

of  Charges,  i. 
Offences  of  the  Same  Kind  committed 

within.    See  Separate  Charges,  i. 

Opinion— 

Of  Experts  how  elicited.  See  Statement 
TO  Police  during  Investigation,  i. 

Of  Experts  to  Cause  of  Death.  See  Con- 
fession, 14. 

Of  Sessions  Judge  as  to  Worthlessness  of 
Evidence.  See  Assessors. 

Opportimity- 

Of  showing  Cause  against  Commitment. 
See  Discharge,  5. 

To  prove  Truth  of  Original  Charge.  See 
False  Charge,  3,  11 ;  Sanction  to 
Prosecute,  5,  7,  8,  ii. 

To  show  Cause  before  furnishing  Se- 
curity. See  Security  for  Good 
Behaviour,  4. 

Oral  Evidence- 
As  to  Statements  made  by  Witnesses  in 
Magistrate's  Court.  See  Discharge, 
9- 
Order- 
As  to  Property  regarding  which  0£fence 

committed.  See  Property. 
By  Executive  Officer.  See  Public  Nun 

SANCE,  15. 
Disobedience  of.  See  Disobedience  of 

Order. 
Person  affected  by.  See  Copies  of  De- 
positions. 
Prohibiting  holding  of  HAt.  See  Public 

Nuisance,  18. 
Of  Appointment  to  run  from  what  Date. 

See  Jurisdiction,  3. 
Of  Public  Servant,  Disobedience  to.  See 

Possession,  18. 
To  abate   Nuisance.  See   Public   Nui- 
sance. 
To  abstain  from  collecting   Rent.    See 
Public  Nuisance,  19. 
Ouster— 

Without  Authority  of  Civil  Court.  See 
Possession,  4. 

Overstaying  Leave  without  Per- 
mission- 
See  Police  Act,  i« 
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Owner^s  Oonsent— 

Property  removed  with  Criminal  Intent, 
but  with.  See  Abetment  of  Abet- 
ment. 

P. 

Parda-nashin  Female^ 

Right  of,  to  be  examined  on  Commission. 
See  Commission,  i,  3. 

Pardon— 

1.  Pardon  —  Criminal  Procedure  Code 
(Act  X.  of  1872),  s.  349 — Acquittal  of  pri- 
soner— Withdrawal  of  pardon  granted  to  ap- 
prover after  judgment  of  acquittal — Convic- 
on  trial  improperly  originated — Power  of 
High  Court  to  set  aside."]  At  a  sessions  trial, 
the  Judge,  after  acquitting  the  prisoner,  pass- 
ed an  order,  withdrawing  a  pardon  already 
granted  to  an  approver  (who  had  given  his 
evidence  as  such  approver  before  the  Sessions 
Court),  and  ordered  his  commitment.  The 
approver  was  charged,  tried,  and  found  guil- 
ty. Held  by  Mitter,  J.,  that  the  order  with- 
drawing the  pardon  and  committing  the  ap- 
prover was  contrary  to  the  provisions  of  s.  349 
of  the  Criminal  Procedure  Code,  the  words 
"  before  judgment  has  been  passed  "  being 
words  inserted  in  the  section  to  put  a  limit 
to  the  time  within  which  the  power  of  with- 
drawal of  the  pardon  conferred  in  the  Court 
of  Session  may  be  actually  exercised ;  and 
that  therefore  the  trial  of  the  approver  was 
illegal.  The  power  of  directing  commit- 
ments conferred  upon  the  Sessions  Court  by 
s.  349  of  the  Criminal  Procedure  Code  can 
be  exercised  only  before  judgment  has  been 
passed.  Held  by  Maclean,  J.,  that  it  is  not 
necessary  that  the  order  should  be  made  be- 
fore judgment  is  passed,  but  that  it  must  ap- 
pear to  the  Judge,  before  he  passes  judgment, 
that  the  conditions  of  the  pardon  have  not 
been  complied  with  ;  and  that,  in  the  present 
case,  it  was  impossible  to  hold  that,  because 
the  actual  order  of  commitment  of  the  ac- 
cused was  written  (although  in  the  judgment) 
after  the  acquittal,  therefore  it  did  not  ap- 
pear to  the  Judge  before  passing  judgment 
that  there  were  grounds  for  his  order.  Per 
Maclean,  J. — The-High  Court  may,  without 
reference  to  the  Local  Government,  set  aside 
a  conviction  made  upon  a  trial  improperly 
originated.  —  Empress  v.  Nobin  Chunder 
Banikya,  I.  L.  R.,  8  Cal.  560  [see  p.  402  of 
this  book]. 

2.  Pardon — Criminal  Procedure  Code  (Act 
X,  of  1882),  s.  327,  read  with  s.  338  —  Of- 
fences  not  exclusively  triable  by  Court  of  Ses- 
sion,"] A  Sessions  Judge  cannot  tender  a 
pardon  to  an  accusea  under  s.  338  of  the  Cri- 
minal Procedure  Code,  where  the  offence  for 
which  he  has  been  committed  is  not  "  triable 
exclusively  by  the  Court  of  Session." — Em- 


Pardon  (contd,)^ 

press  V.  Sadhee  Kasal,  I.  L.  R.,  10  CaL  93JS 

[see  p.  557  of  this  book]. 
See  Evidence,  7- 

Part  of  Evidence  Disbelieved— 

See  Jury,  9. 

Parties  Opposed  in  Rioting— 

See  Separate  Charges,  2. 

Pathway,  Obstruction  on — 

See  Public  Nuisance,  3. 

Pendency  of  Appeal- 
Power  of  High  Court  to  order  Arrest  dar- 
ing. See  Arrest  pending  Appeal. 

Pendency   of  Appeal    in    Civil 
Court- 
Court  not  to  commit  for  Perjury  daring. 
See  Appeal,  3. 

Peon  of  Civil  Court- 
Assault  on.    See  Sentence,  4. 

Perjury- 
Evidence  partly  disbelieved  in  a  Case  of. 

See  Jury,  10. 
Court  to  await  Result  of  Pending  Appeal 
before  committing  for.  See  Appeal, 
3- 
Permanent  Ipjunction— 
See  Public  Nuisance,  17, 

Permission — 

Overstaying  Leave  without.  See  Pouce 

Act,  I. 
To  conduct  Prosecution.  See  Conduct 

OF  Prosecution. 

Perpetual  Injunction- 
See  Public  Nuisance,  17. 

Person  Affected  by  Order- 
See  Copies  of  Depositions. 

Piles,  Operation  for— 

See  Rash  and  Negligent  Act,  2. 

Plaint,  False  Averments  in— 

See  False  Evidence,  i. 

Pleader- 
Interim  Suspension  of.  See  Legal  Prac- 
titioners' Act,  I. 

Pleaders- 
Consenting  on  Behalf  of   Accused   to 

Irregular  Procedure.  See  Separate 

Charges,  2. 
Witnesses  when  to  be  left  to  be  dealt 

with  by.  See  Confession,  7. 

Plea  of  Guilty— 

Plea  of  Guilty  —  Charge  of  murder. 
Statement  by  accused  in  answer  to  —  Penal 
Code  (ASi  XLV.  of  1860J,  ss.  302,  300,  excep. 
I  and  expl. — Criminal  Procedure  Code  (AS^ 
X,  of  1882),  ss.  271,  299.1  An  accused 
person,  in  answer  to  a  charge  of  murder. 
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Plea  of  Gkdlty  (contd.)-- 

stated  that  he  had  killed  his  wife  ;  but  that 
he  had  done  so  in  consequence  of  his  having 
discovered  her  in  an  act  of  adultery  on  the 
previous  day.  Held  that  such  a  statement 
did  not  amount  to  a  plea  of  guilty  on  the 
charge ;  and  that  it  was  the  duty  ot  the  Court 
to  try  whether  the  provocation,  therein  dis- 
closed, was  sufficiently  grave  and  sudden  to 
reduce  the  offence. — Netai  Luskar  v.  Em- 
press, I.  L.  R.,  IX  Cal.  410  [see  p.  636  of  this 

Poddar  of  Bank— 

See  Illegal  Gratification,  i. 

Police- 
Depositions  of  Witnesses  not  the  Property 
of  the.  See  Legal  Practitioners' 
Act,  1. 
False  Information  to.  See  False  Infor- 
mation. 
Omission  to  give  Information  to.  See  In- 
formation TO  Police. 
Obligations  to  answer  Questions  put  by. 

See  False  Evidence,  4,  5,  8. 
Statements  to.  See  Statements  of  Wit- 
nesses TO  Police  during  Investi- 
gation. 
Surety-bond  for  producing  a  Person  be- 
fore the.  See  Security  to  produce 
Person  before  Police. 

Police  Act— 

1.  Police  Act  (V.  of  i86r),  s.  2g — Ooer- 
staying  leave  without  permission,']  The  fail- 
ure of  a  police-constable  to  resume  his  duty 
on  the  expiration  of  his  leave  does  not  con- 
stitute an  offence  under  s.  29,  Aft  V.  of  186 1. 
— Empress  v.  Janokinath  Gupta,  I.  L.  R.,  6 
Cal.  625  [see  p.  303  of  this  book]. 

2.  Police  Act  (V.  of  1861 ),  s,  29 — Police^ 
constable  —  " Neglect  of  duty  " — "Lawful 
order  " — Extra  drill,]  A  District  Superin- 
tendent of  Police  directed  his  constables  to 
cut  down  the  jungle  in  the  vicinity  of  their 
lines,  and,  on  their  refusal  to  comply,  or- 
dered them  extra  drill  every  day.  One  of 
such  constables  not  turning  out  to  such  ex- 
tra drill  was  thereupon  prosecuted  and  con- 
victed of  neglect  of  duty  under  s.  29,  Act  V. 
of  1861.  Held  that  s.  29  provided  for  no 
such  offence,  and  that  any  neglect  of  duty 
short  of  a  violation  of  duty  does  not  amount 
to  an  offence  under  that  section.  Held  fur- 
ther that  the  omission  to  attend  such  extra 
drill  did  not  amount  to  an  offence  under 
that  section,  as  the  words  "  lawful  order  " 
used  in  the  section  mean  an  order  which  the 
authority  mentioned  therein  is  competent  to 
make,  and  it  did  not  appear  that  a  District 
Superintendent  of  Police  was  competent  to 
order  his  constables  to  cut  down  the  jungle 
in  the  vicinity  of  their  lines,  and,  on  their 
refusal  to  do  so,  to  order  them  extra  drill. — 


Police  Act  (conid,) — 

In  the  Matter  of  the  Petition  of  Bhola  Nath 

Das,  I.  L.  R.,  12  Cal.  427  [see  p.  668  of  this 

book]. 

3.  Police  Act  (V.  of  1861),  s.  29 — Power 
to  make  rules  under  Act  V,  of  186 1 — District 
Superintendent  of  Police,  Power  of-^A  rule 
or  regulation  and  a.  lawful  order  distin* 
guished.]  There  is  no  express  power  given 
by  Act  V.  of  1 861  to  any  officer  save  the  In- 
spector-General of  Police  to  make  rules; 
therefore  the  violation  of  a  general  rule  al- 
leged to  have  been  made  by  a  District  Su- 
perintendent of  Police  to  the  effect  that  con- 
stables are  to  be  within  the  lines  at  a  parti- 
cular time  or  at  roll-call  is  not  punishable 
under  s.  29  of  the  Act.  Semble. — The  vio- 
lation of  a  special  order  made  by  a  District 
Superintendent  of  Police  requiring  the  pre- 
sence of  an  officer  or  of  certain  officers  with- 
in the  police-lines,  and  issued  expressly  to 
him  or  each  of  them,  would  come  within  s. 
29  of  the  Act  as  being  not  *'  a  rule  or  regu- 
lation," but  a  "  lawful  order,"  made  by  a  com- 
petent authority,  and  relating  to  the  duties 
of  the  officer  or  officers. — In  the  Matter  of  the 
Petition  of  Abdul  Hossein ;  Queen-Empress 
9.  Abdul  Hossein,  I.  L.  R.,  15  Cal.  194  [see 
p.  806  of  this  book]. 

Police-constable— 

Neglect  of  Duty  by.  See  Police  Act,  2. 

Police-diaries— 

See  Statements  to  Police  during  In* 

VESTIG.\TION,  2. 

Police-investigation— 

Depositions  taken  at,  not  the  Property  of 
Police.  See  Legal  Practitioners' 
Act,  I. 

Police-magistrate- 
Transfer  of  Case  to  High  Court  from.  See 
Mandamus. 

Police-oflacer- 

Admission  made  to,  before  Arrest,  is  Ad- 
missible. See  Admission. 

Confession  made  to.  See  Confession,  12. 

Deputy  Commissioner  held  to  be  a.  See 
Confession,  i. 

Incriminating  Statement  to.  See  Con- 
fession, II. 

Investigating  Case,  Statement  made  to. 
See  False  Evidence,  8. 

Memorandum  made  by.  See  Rbfrrshino 
Witness's  Memory,  i. 

Statement  of  Accused  to,  during  Investi- 
gation. See  Confession,  14. 

Who  is  an  Accused  Person,  Report  of. 
See  Dismissal  of  Complaint,  2. 

Police-papers— 
When  not  the  Property  of  Police.  Sec 
Legal  Practitioners*  Act,  i. 
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Statements  to.  See  Statements  of  Wit- 
nesses TO  Police  during  Investi- 
gation, 2. 

Police-report— 

Incorporation  of,  by  Reference.  Sec  Pos- 
session, 9,  lo. 

Possession-- 

1 .  Possession — Criminal  Procedure  Code 
(Act  X.  of  1872J,  s.  5J0 — Constructive  pos- 
session— Intermediate  holders."]  I n  a  case  of 
disputed  possession  between  two  rival  za- 
mindars,  constructive  possession  through  in- 
termediate holders  (ticcadars),  to  whom  the 
raiyats  pay  rents,  is  not  such  possession  as 
is  contemplated  by  s.  530  of  the  Criminal 
Procedure  Code. — Empress  v.  Thakoor  Dyal 
Sineh,  I.  L.  R.,  3  Cal.  320  [see  p.  116  of  this 
book], 

2.  Possession — Criminal  trespass — Land 
held  by  joint-owners  —  Abatement  of  nui' 
sance  — Riot  —  Mischief —  Penal  Code  (Act 
XLV,  of  1860)^  ss,  141,  J 47,  425 — Exami- 
nation of  witnesses  for  defence — Criminal 
Procedure  Code  (Act  X.  of  1872),  ss.  219, 
359,  3^2 — High  Court,  Extraordinary  Juris- 
diction — High  Court  Charter,  cl.  75.]  A,  a 
joint-owner  of  a  parcel  of  land,  erected  on  it 
an  edifice  without  the  consent  and  against 
the  will  of  B,  another  joint-owner.  A  dis- 
pute havine  arisen  in  consequence,  the  Ma- 
gistrate held  an  inquiry,  and  made  an  order 
under  s.  530  of  the  Criminal  Procedure  Code, 
awarding  to  A  exclusive  possession  of  the 
part  of  the  land  on  which  the  edifice  had 
been  erected.  Held  per  Jackson,  J.,  that 
such  order  was  erroneous,  as  the  matter  was 
not  one  to  which  s.  530  could  apply.  B  sub- 
sequently brought  a  suit  in  the  Civil  Court 
to  establish  his  title  to  joint-possession  of 
the  whole  parcel,  and  for  a  declaration  that 
A  was  not  entitled  to  erect  any  edifice  there- 
on ;  and  he  further  prayed  that  such  edifice 
should  be  removed.  B  obtained  a  decree, 
whereupon  his  servants  went  on  the  land,  and 
pulled  it  down.  They  were  charged  before 
the  Deputy  Magistrate  with  having  com- 
mitted mischief,  and  on  this  convicted  and 
fined.  Held  per  Jackson,  J.,  that,  as  there 
had  been-  no  causing  of  wrongful  loss,  the 
accused  had  not  been  guilty  of  mischief.  On 
the  8th  October,  the  accused,  who  were  the 
servants  of  B,  found  the  men  in  the  employ 
of  A  were  putting  up  this  erection,  a  naw- 
but-khana,  again,  and  accordingly  protest- 
ed against  its  erection,  pulled  down  the  bam- 
boos, thrust  aside  the  servants  of  A,  throw- 
ing to  the  ground  one  man  who  was  clinging 
to  the  bamboos.  On  the  9th  October  1877, 
these  servants  were  charged  before  the  Ma- 
gistrate with  rioting,  and,  being  called  upon 
tor  their  defence,  named  several  witnesses,  I 


Possession  (contd.) — 

and  summonses  on  the  following  momiag 
were  issued  for  their  appearance,  bat  they 
were  not  found.  '  The  accused  then  applied 
for  farther  time  for  the  appearance  of  the 
witnesses.    This  the  Magistrate  refused  to 
grant,  and  convicted  the  accused  on  X2th 
October  1877.     Held  perjaucksoo,  J.,  that, 
this  being  a  warrant-case,  it  was  the  duty 
of  the  Magistrate  to  sammon  the  witnesses 
that  might  be  offered  by  the  accused,  and 
that  he  might  at  his  discretion  have  adjoaro* 
ed  the  case.     Held  further  per  Jadcson,  J^ 
that  the  meaning  of  s.  359  of  the  Crimii^ 
Procedure  Code  is  that,  if  among  the  per- 
sons named  by  the  accused  as  witnesses  the 
Magistrate  considers  that  any  witness  is  in- 
cluded for  the  purpose  of  vexation  and  delay, 
he  is  to  exercise  his  judgment  and  enquire 
whether  such  witness  is  material ;  but  that 
the  section  is  not  intended  to  enable  the  Ma- 
gistrate to  inquire  into  what  the  defence  a€ 
the  accused  person  is  to  be,  and  to  consider 
whether,  on  learning  the  nature  of  the  de- 
fence, he  is  absolutely  to  abstain  from  sum- 
moning the  whole  of  the  witnesses  cited  by 
the  accused  ;  and  farther  that  in  the  present 
case  there  was  not  any  purpose  of  vezatioo 
or  delay,  and  that  by  the  refusal  to  grant 
further  time  the  accused  had  been  probably 
prejudiced  in  their  defence.    Held  farther 
per  Jackson,  J.,  that,  as  the  accused  were 
not  on  the  land  in  question  as  members  of 
an  unlawful  assembly,  nor  for  any  unlawful 
purpose,  the  conviction,  as  well  as  the  pro- 
cedure, was  illegal.     Held  per  Cunningham, 
J.,  that  the  accused  were  merely  exercasii^ 
the  remedy  of  abating  a  private  nuisance,  and 
were  exercising  a  legal  right  of  self-deleDoe. 
Held  further  per  Cunningham,  J.,  that  the 
acts  of  the  complainants  in  erecting  the 
nawbut-khana  amounted  to  mischief,  and 
came  within  the  purview  of  s.  425  of  the 
Penal  Code.     Held  further  per  Ainslie  and 
McDonell,  JJ.,  that  the  High  Court,  in  the 
exercise  of  its  powers  of  extraordinary  juris- 
diction, cannot,  in  criminal  matters,  inter- 
fere, unless  all  other  remedies  provided  by 
law  have  been  previously  exhausted.    There* 
fore,  where  parties  who  had  been  convicted 
of  riot  by  a  Magistrate,  and  who,  having  a 
right  of  appeal  to  the  Scions  Court,  instead 
of  doing  so,  moved  the  High  Court  under  ^ 
15  of  the  Charter,  the  Court  would  not  inter- 
fere until  that  remedy  had  been  resorted  ta 
— Denonath  Ghattack  v,  Rajcoomar  Singh, 
I.  L.  R.,  3  Cal.  573  [see  p.  126  of  this  book]. 

3.  Possession — Bench  of  Mofnstrates — 
Jurisdiction — Criminal  Procedure  CocU  (Act 
X.  of  1872),  ss.  so,  5J0-]  A  Bench  of  Ma^ 
gistrates  has  no  power  to  deal  with  cases 
coming  under  s.  530  of  the  Criminal  Fro- 
cedare  Code.    A  Bench  may  be  empowered 
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under  s.  50  of  the  Code  "  to  try  such  cases 
or  such  class  of  cases  only,  and  within  such 
limits,  as  the  Government  may  direct." 
The  definition  of  the  term  "  trial"  shows 
that  it  refers  to  trials  for  offences,  and  these 
do  not  come  within  the  miscellaneous  mat- 
ters mentioned  in  s.  530. — Sufferuddin  v, 
Ibrahim,  I.  L.  R.,  3  Cal.  754  [see  p.  145  oi 
this  book]. 

4.  Possession — Batwara  proceedings  — 
Possession  given  by  amin,  Effect  of — Crimi- 
nal Procedure  Code  (Act  X.  of  1S72J,  5. 5J0.] 
The  possession  given  by  an  amin  in  a  bat- 
want  proceeding  is  simply  one  of  ownership, 
and  not  of  occupancy.  Such  possession  can- 
not, therefore,  in  proceedings  under  s.  530 
of  the  Code  of  Criminal  Procedure,  be  held 
to  oust  tenants  occupying  lands  previous  to 
such  delivery  of  possession. — Mackenzie  v. 
Shere  Ba)iadoor  Sahi,  I.  L.  R.,  4  Cal.  378 
[see  p.  177  of  this  book]. 

5.  Possession — Ouster  without  authority 
of  Civil  Court — Peaceful  possession — Crimi- 
nal Procedure  Code  (Act  X.  of  1872),  s.  530.'] 
Ouster  by  one  person  of  another  lawfully  in 
possession  of  property  confers  no  rights  on 
the  former  which  can  be  recognized  in  pro- 
ceedings taken  under  s.  530  of  the  Code  of 
Criminal  Procedure.  The  Court  should  re- 
fer back  to  a  time  previous  to  the  quarrel 
when  such  possession  was  peacefully  enjoy- 
ed by  one  or  other  of  the  disputants. — In  the 
Matter  of  the  Petition  of  Mohesh  Chunder 
Khan,  I.  L.  R.,  4  Cal.  417  [see  p.  177  of  this 
book]. 

6.  Possession — Criminal  Procedure  Code 
{Act  X.  of  1872),  s.  530— Powers  of  Magis- 
trate under — Notice  to  parties  to  attend, 
Form  of—Intervenor.']  The  power  given  to 
a  Magistrate  to  make  a  binding  declaration 
as  to  the  possession  of  any  property  is  an 
exceptional  one,  and  s.  530  of  the  Criminal 
Procedure  Code  limits  the  exercise  of  that 
power  to  cases  in  which  the  Magistrate  is 
satisfied  that  a  dispute  likely  to  induce  a 
breach  of  the  peace  exists ;  it  is  this  likeli- 
hood, with  the  conseauent  necessity  for  im- 
mediate action,  whichVlone  warrants  action 
by  the  Magistrate.  The  grounds  for  his  be* 
lief  as  to  the  existence  of  a  likelihood  of  a 
breach  of  the  peace  must  be  recorded.  Al- 
though no  particular  mode  of  giving  notice, 
calling  upon  parties  to  attend  under  this 
section  before  the  Magistrate,  has  been  pro- 
vided, yet  the  language  of  the  section  indi- 
cates that  the  notice  shall  be  addressed  to 
known  individuals,  and  not  be  in  the  form 
of  a  public  proclamation  or  citation.  There 
is  no  provision  in  the  Criminal  Procedure 
Code  tor  allowing  an  intervenor  to  come  in, 
in  the  middle  of  proceedings  held  by  a  Ma- 
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gistrate  under  this  section. — In  the  Matter 
of  the  Petition  of  Kunund  Narain  Bhoop, 
I.  L.  R.,  4  Cal.  650  [see  p.  192  of  this  book]. 

7.  Possession — Ejectment — Beng  Act 
VIII.  of  i86g,  s.  S3 — Bight  to  standing  crops 
on  land.']  The  effect  of  an  order  of  eject- 
ment under  s.  53  of  the  Rent  Act  is  to  dis- 
possess the  raiyats,  not  only  of  the  land,  but 
also  of  the  crop  standincf  thereon,  the  object 
of  such  an  ejectment  being  to  terminate 
completely  the  connection  between  the  par- 
ties as  landlord  and  tenant. — Durjan  Mahton 
V,  Wajib  Hossein,  I.  L.  R.,  5  Cal.  135  [see 
p.  219  of  this  book]. 

8.  Possession — Bight  of  way — Criminal 
Procedure  Code  (Act  X.  of  1872J,  s.  5JJ.] 
Gates  having  been  placed  at  one  end  of  a 
private  road  by  a  person  claiming  to  be  its 
sole  proprietor,  with  the  intention  of  prevent- 
ing the  use  of  such  private  road  by  the  pub- 
lic between  the  hours  of  sunset  and  sunrise^ 
and  the  Deputy  Commissioner  of  Darjee- 
ling,  acting  for  the  public,  having  obtained 
from  the  Magistrate  an  order  under  s.  532 
of  the  Criminal  Procedure  Code  "  that  pos- 
session of  the  private  road  be  not  taken  by 
the  person  claiming  to  be  proprietor  to  the 
exclusion  of  the  public  ....  until  he  shall 
have  obtained  the  decision  of  a  competent 
Civil  Court  adjudging  him  to  be  entitled  to 
exclusive  possession,"  heldthaX,  there  being 
no  evidence  of  any  one  having  exercised,  or 
claimed  to  exercise,  the  right  of  passing  over 
the  road  between  sunset  and  sunrise,  there 
was  no  dispute  under  s.  532  of  the  Criminal 
Procedure  Code ;  and  that  the  order  of  the 
Magistrate  was  made  without  authority,  and 
must  be  set  aside.  S.  532  does  not  enable 
a  Magistrate  to  make  a  purely  declaratory 
order.  It  only  enables  him  to  prevent  ar- 
bitrary  interruptions  by  any  person  of  rights 
actually  enjoyed,  which  have  been  exerased 
by  the  public  or  a  person  or  class  of  persons. 
— Maharajah  of  Burdwan  v.  Chairman  of  the 
Darjeeling  Municipality,  I.  L.  R.,  5  Cal.  194 
[see  p.  223  of  this  book]. 

9.  Possession — Criminal  Procedure  Code 
(Act  X.  of  1872),  ss.  4gi,  SJO— Dispute  likely 
to  cause  breach  of  the  peace — Decision  on  title 
by  Civil  Court — Police-report,  Incorporation 
of»  ^  reference.]  On  the  20th  of  March 
1879,  A  applied  to  have  certain  lands,  which 
he  had  lately  purchased,  registered  in  his 
name.  The  order  of  the  Deputy  Collector, 
declaring  that  A  had  proved  possession,  and 
was  entitled  to  registration,  was  not  passed 
until  the  24th  December  1879.  Prior  to  A's 
purchase,  B  and  C  had,  on  the  6th  March 

1879,  obtained  registration  of  the  same  pro- 
perty. The  proceedings  were  sent  to  the 
Commissioner,  who,  on  the  29th  September 

1880,  declared  A  to  be  entitled  to  the  land  \ 

L  L.  R.,  Cal.  132. 
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and  in  October  the  registration  in  the  names 
of  B  and  C  was  cancelled,  and  A's  name  was 
finally  registered.  In  July  1880,  proceedings 
under  s.  530  of  the  Criminal  Procedure  Code 
were  commenced  upon  the  petition  of  certain 
raiyats,  who  alleged  that  other  raiyats,  at  the 
instigation  of  A,  were  going  to  do  acts  which 
would  lead  to  a  breach  of  the  peace.  The 
Deputy  Magistrate,  the  same  person  who  as 
Deputy  Collector  had  decided  the  land-regis- 
tration case  in  favour  of  A,  proceeded  under 
s.  530  to  consider  the  question  as  to  who  was 
in  possession,  and  found  that  B  a^d  C  were 
in  possession.  Held  that  the  Deputy  Magis- 
trate could  not,  in  these  proceedings,  set  aside 
the  order  which  be  had  made  in  the  registra- 
tion-case, as  that  order  could  only  be  set  aside 
in  a  regular  suit.  The  proceedings  recorded 
by  the  Deputy  Magistrate  did  not  set  forth  in 
express  language  that  he  was  satisfied  that  a 
dispute  likely  to  create  a  breach  of  the  peace 
existed  in  respect  of  the  land  in  question, 
between  A  on  the  one  side,  and  B  and  C  on 
the  other ;  nor  did  it  set  forth  the  grounds  upon 
which  he  was  so  satisfied  that  such  dispute 
existed.  Held  that  the  proceeding  was  there- 
fore defective.  In  the  proceedings,  the  Ma- 
gistrate referred  to  a  police-report,  which, 
however,  did  not  show  that  a  breach  of  the 
peace  was  imminent.  Held  that,  although 
this  report  might  be  taken  to  be  incorporated 
by  reference,  yet  that  it  was  not  sufficient  to 
justify  the  order.  Per  Field,  J. — Unless  the 
parties  are  able  to  show  that  there  is  such  a 
dispute  as  is  likely  to  induce  a  breach  of  the 
peace,  the  Magistrate  should  hold  his  hand, 
and  not  proceed  further.  When  the  rights 
of  the  parties  have  been  determined  by  acom- 
petent  Court,  the  dispute  is  at  an  end,  and  it 
IS  the  duty  of  the  Magistracy  to  maintain  the 
rights  of  the  successful  party,  and  the  proper 
course  for  the  Magistrate  to  pursue,  if  the  de- 
feated party  does  any  act  that  may  probably 
occasion  a  breach  of  the  peace,  is  to  take  ac- 
tion under  s.  491  of  the  Criminal  Procedure 
Code,  and  require  from  such  person  security 
to  keep  the  peace. — Gobiod  Chunder  Moitra 
«F.  Abdool  Sayad,  I.  L.  R.,  6  Cal.  835  [see  p. 
317  of  this  book]. 

10.  Possession — Criminal  Procedure  Code 
(Act  X.  of  1872)^  s.  530 — Record  of  grounds 
'— Police-report r  Incorporation  of — Evidence 
of  possession — Evidence  of  title."]  In  pro- 
ceedings under  s.  530  of  the  Criminal  Pro- 
cedure Code,  the  Magistrate  recorded  the 
following  words :  "  Whereas  from  the  police- 
report  a  breach  of  the  peace  probable,"  and 
found  that  certain  persons  were  in  posses- 
sion. Held  that,  although  the  record  of 
grounds  was  unsatisfactory,  as  the  initial  pro- 
ceeding did  not  contain  within  itself  all 
\vhich  the  law  requires  to  be  recorded,  vis., 
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in  the  first  place,  that  the  Magistrate  b  satis- 
fied that  a  dispute  likely  to  induce  a  breach 
of  the  peace  exists,  and  in  the  second  place, 
the  ground  upon  which  he  is  so  satisfied ;  yet 
that,  as  the  police-report  from  which  the 
grounds  for  apprehending  a  breach  of  the 
peace  appeared  was  incorporated  by  refer- 
ence, the  final  order  was  not  defective.  In 
re  Gobind  Chunder  Maitra  (I.  L.  R.,  6  CaL 
835)  distinguished.  No  sufficient  evidence 
of  possession  was  produced  before  the  Magis- 
trate, but  evidence  as  to  the  title  of  the  per- 
son in  whose  favour  the  Magistrate  found  was 
given,  and  the  Magistrate  based  his  decison 
upon  the  latter  evidence,  and  determined  the 
case  with  reference  to  the  merits  of  the 
claims  of  the  parties  to  the  right  of  posses- 
sion. Held  that,  although  the  Magistrate 
would  have  been  justified  in  looking  to  the 
evidence  of  title  in  corroboration  of  the  evi- 
dence of  possession,  he  was  wrong  in  basing 
his  decision  on  the  evidence  of  tide,  and  his 
order  was  set  aside. — Kali  Kristo  Thakor  v. 
Golam  Ali  Chowdhry,  I.  L.  R.,  7  Cal.  46 
[see  p.  329  of  this  book]. 

1 1.  Possession — Breach  of  the  peace— Crp' 
minal  Procedure  Code  (A^  X.  of  1872J,  $. 
530 — Omission  of  Magistrate  to  record  preli' 
minary  proceeding."]  In  order  to  justify  a 
Magistrate  in  interfering  under  s.  530  of  the 
Criminal  Procedure  Code,  it  is  necessary 
that  he  should  be  satisfied  that  there  exists 
a  dispute  concerning  land  which  is  lik^jr  t9 
induce  a  breach  of  the  peace — i.  e.^  there  must 
be  a  reasonable  apprehension  that  a  distur- 
bance of  the  peace  is  likely  to  occur,  render- 
ing it  necessary  for  him  to  take  immediate 
steps  to  prevent  it,  and  not  merely  that  it  is 
probable  a  breach  of  the  peace  wAy  occur  if 
proceedings  under  s.  530 be  not  taken.  Qucere. 
— Whether  it  is  necessary  that  a  preliminary 
proceeding  should  first  be  recorded  to  give 
the  Magistrate  jurisdiction. — Damodur  Bid- 
dyadhur  Mohapatro  v,  Syamanund  Dey,  I. 
L.  R.,  7  Cal.  385  [see  p.  352  of  this  book]. 

1 2.  Possession — Possession,  OrtUrtf  Cri. 
minal  Court  as  Uh^Dispute  likely  t^  cause 
breach  of  the  pecue — Duty  of  Magistrate — 
Criminal  Procedure  Code  (AH  X.  of  1882), 
s.  7^5.]  It  is  the  duty  of  a  Magistrate,  be- 
fore taking  proceedings  under  s.  145  of  the 
Criminal  Procedure  Code,  to  satisfy  himself 
whether  there  is  any  dispute  likely  to  cause 
a  breach  of  the  peace,  and  that  the  suggested 
apprehension  of  a  breach  of  the  peace  is  not 
merely  colourable,  and  made  to  induce  him 
to  deal  with  matters  properly  cognizable  by 
the  Civil  Court. — Obhoy  Chandra  Mooker- 
jee  c.  Mohamed  Sabir,  I.  L.  R.,  10  CaL  78 
[see  p.  499  of  this  book]. 

13.  Possession — Possession,  Inquiry  as 
to  —  Time  at  Tshich  Magistrate  is  to  deter* 
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mine  who  was  in  possession — Actual  posses- 
sion—Criminal Procedure  Code  (Act  X.  of 
J885),  s.  142.']  Under  s.  145  of  the  Criminal 
Procedure  Code,  the  Magistrate  has  to  find 
which  of  the  parties  is  in  possession  of  the 
subject-matter  of  the  dispute  at  the  time  when 
he  is  inquiring  into  the  matter,  which,  in  the 
contemplation  of  the  law,  is  identical  with 
the  time  of  the  institution  of  the  proceedings, 
and  not  at  any  time  previous  thereto,  and  he 
has  no  concern  as  to  how  the  party  then  in 
actual  possession  obtained  possession,  but 
has  only  to  pass  an  order  retaining  him  in 
possession. — Ambler  v.  Pushong,  I.  L.  R.,  1 1 
CaL  365  [see  p.  620  of  this  book]. 

14.  Possession — Dispute  as  to  the  right 
to  collect  rents — Criminal  Procedure  Code 
fAct  X.  of  1S82J,  s.  145 — Tangible  immove- 
able property — Act  X.  of  1872,  s.  530.'\  A 
dispute  as  to  the  right  to  collect  rents  is  a 
dispute  concerning  tangible  immoveable 
property  within  the  meaning  of  s.  145  of  the 
Code  of  Criminal  Procedure.  —  Promatha 
Bhusana  Deb  Roy  v.  Doorga  Churn  Bhat- 
tacharji,  I.  L.  R.,  11  Cal.  413  [see  p.  628  of 
this  book]. 

15.  Possession — Criminal  Procedure  Code 
(Act  X.  of  1882),  s.  145— Procedure  under 
that  section — Attendance  of  witnesses — Pro- 
cess to  enforce  attendance,"]  Proceedings 
under  s.  145  of  the  Criminal  Procedure  Code 
should  on  all  points  of  procedure  be  regarded 
as  summons-cases,  and,  although  it  is  discre- 
tionary with  a  Magistrate  to  issue  a  sum- 
mons on  a  witness  in  such  a  case,  yet,  when 
any  one  of  the  parties  applies  at  a  proper 
time  for  process  to  secure  the  attendance  of 
his  witnesses,  the  Magistrate  should  not  ar- 
bitrarily  refuse  his  assistance ;  and,  where 
such  refusal  is  made,  it  is  incumbent  on  the 
Magistrate  to  record  his  reason  for  such  re- 
fusal.— Hurendro  Narain  Singh  Chowdhry 
V.  Bhobani  Prea  Baruani,  I.  L.  R.,  11  Cal. 
762  [see  p.  651  of  this  book]. 

16.  Possession — Criminal  Procedure  Code 
{Act  X,  of  1882),  s.  145 — Inquiry  as  to  pos- 
session —  "  Actual  possession/'"]  Under  s. 
145  of  the  Criminal  Procedure  Code,  a  Magis- 
trate has  to  look  to  the  "  actual  possession," 
that  is,  the  possession,  however  obtained,  of 
the  party  in  possession  at  the  time  of  the 
inquiry.  Ambler  v.  Pushong  (I.  L.  R.,  11 
Cal.  365)  followed. — Chunder  Koomar  Pod- 
dar  V.  Chundra  Kanta  Ghose  and  another, 
I.  L.  R.,  12  Cal.  521  [see  p.  679  of  this  book]. 

17.  Possession — Criminal  Procedure  Code 
(Act  X.  of  1882),  s.  145— "Tangible  im- 
moveable property  " — yulkur,  Dispute  re- 
garding a.]  A  dispute  concerning  the  right 
to  fish  in  a  julkur  is  not  a  dispute  concern- 
ing any  "tangible  immoveable  property  with- 


Possession  (contd,)-^ 

in  the  meaning  of  s.  145  of  the  Code  of  Cri- 
minal Procedure.  Enquiries  under  s.  145 
should  be  directed  to  the  question  as  to 
which  party  is  in  possession  of  the  subject  of 
dispute  before  any  proceedings  in  the  Court 
have  been  taken  in  the  matter. — Krishna 
Dhone  Dut  and  others  v.  Troilokia  Nath 
Biswas  and  others,  I.  L.  R.,  i2Cal.  539  [see 
p.  683  of  this  book]. 

18.  Possession — Criminal  Procedure  Code 
(Act  X,  of  1882J,  s.  14s— Penal  Code  (Act 
XLV.  of  i860),  s.  188 — Disobedience  to  order 
of  public  servant — Inquiry  as  to  possession — 
Parties  to  inquiry.]  In  May  1883  the  Dis- 
trict Magistrate  of  Tipperah  held  an  in- 
quiry as  to  the  possession  of  certain  lands 
claimed  by  A  and  B,  and,  having  found  on 
the  evidence  taken  by  him  that  A  was  in  pos- 
session, he  passed  an  order  on  the  21st  of 
May  1883,  declaring  that  A  was  entitled  to 
hold  possession  of  the  disputed  land  until 
evicted  in  due  course  of  low,  and  forbidding 
B  and  all  others  to  disturb  A's  possession 
until  such  disturbance  should  be  effected  in 
due  course  of  law.  Previously  to  Novem- 
ber 1885,  B  sold  an  eight-anna  share  of  his 
interest  in  the  disputed  land  to  C,  who  at  the 
time  of  his  purchase  had  notice  of  the  order 
of  the  2ist  of  May  1883.  In  November  1885, 
B  and  others  went  to  the  disputed  lands,  and 
attempted  to  turn  A  out  of  possession  by 
force,  and  to  compel  the  tenants  of  the  lands 
to  pay  rent  and  give  kabuliats  to  B  and  C. 
At  the  time  that  B  and  his  companions  went 
to  the  disputed  land,  the  latter  were  aware 
of  the  order  of  the  21st  of  Mav  1883,  though 
none  of  them  was  a  party  to  the  inquiry  then 
made  by  the  District  Magistrate.  In  De- 
cember 1885,  they  were  all  tried,  and  found  • 
guilty  of  disobedience  to  an  order  duly  pro- 
mulgated by  a  public  servant.  Held  that 
the  conviction  was  right.  Semble,  that  a  re- 
ference hy  a  Magistrate  to  a  police-report 
which  clearly  sets  out  the  probability  of  a 
breach  of  the  peace  is  a  sufficient  statement 
of  the  reasons  for  the  Magistrate's  being  sa- 
tisfied of  the  existence  of  a  dispute  likely  to 
cause  a  breach  of  the  peace,  within  the  mean- 
ing of  s.  145  of  the  Code  of  Criminal  Pro- 
cedure.— Goluck  Chandra  Pal  and  others 
V,  Kali  Charan  De,  I.  L.  R.,  13  Cal.  175  [see 
p.  696  of  this  book]. 

19.  Possession — Criminal  Procedure  Code 
(An  X.  of  1882),  s.  145  —  Julkur  right  — 
Tangible  immoveable  property  —  Dispute  re^ 
garding  a  julkur.]  A  dispute  concerning 
a  julkur-right  is  not  a  dispute  concerning 
"tangible  immoveable  property"  within  the 
meaning  of  s.  145  of  the  Code  of  Criminal' 
Procedure,  and  cannot  be  inquired  into  by 
a  Magistrate  under  the  provisions  of  that 
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section. — AnundMoyiDabiatr.  Shuraomoyi, 
I.  L.  R.,  i3Cal.  179  [see  p.  699  of  this  book]. 

20.  Possession — Criminal  Procedure  Code 
(An  X.  of  1882),  s.  J4S— Title— Symbolical 
possession."]  A  Magistrate,  trying  a  case  un- 
der s.  145  of  the  Criminal  Procedure  Code, 
in  determining  the  question  of  possession, 
took  into  consideration  the  question  of  title. 
Held  that  he  had  aright  to  discuss  the  ques- 
tion of  title,  if  in  his  opinion  it  was  materi- 
al upon  the  question  of  possession  ;  and  that 
the  mere  fact  that  he  had  considered  and  dis- 
cussed the  question  of  title,  would  not  inva- 
lidate his  decision  on  the  point  of  possession, 
provided  that  there  was  evidence  before  him 
as  to  who  was  in  possession.  Semble. — In 
the  absence  of  any  other  evidence  of  posses- 
sion, a  Magistrate  would  be  justified  in  find- 
ing possession  to  be  with  a  person  to  whom 
symbolical  possession  has  been  shown  to 
have  been  given  in  execution  of  a  decree, 
although  possibly  slight  evidence  would  be 
sufficient  to  rebut  such  evidence  of  posses- 
sion.— Raja  Babu  v.  Muddun  Mohun  Lall, 
I.  L.  R.,  14  Cal.  169  [see  p.  730  of  this  book]. 

2 1 .  Possession — Criminal  Procedure  Code 
{Act  X,  of  1882),  s.  145 — Order  passed  under 
s,  146  on  proceedings  taken  under  s.  145, 
Criminal  Procedure  Code — Power  of  Court 
on  revision — Evidence  on  revision.']  Where 
a  Magistrate  has  passed  an  order  under 
s.  145  of  the  Criminal  Procedure  Code, 
whereas  the  proper  order  in  the  case  should 
have  been  one  under  s.  146,  the  High  Court 
on  revision  will  make  the  order  which  the 
lower  Court  ought  to  have  made.  Case  in 
which  the  High  Court  on  revision  entered 
into  the  whole  of  the  evidence  in  the  case. 
Raja  Baboo  v.  Muddun  Mohun  Lall  (I.  L. 
R.,  14 Cal.  169)  explained. — Reidv.  Richard- 
son, I.  L.  R.,  14  Cal.  361  [see  p.  742  of  this 
book]. 

22.  PossESSiOii^^Criminal  Procedure  Code 
(Act  X.  of  1882J,  s.  14s  —  Joint-hearing  of 
the  case  of  several  claimants  —  Possession 
— Number  of  plots,  Dispute  as  to — Practice.] 
A  Magistrate,  proceeding  under  s.  145  of  the 
Criminal  Procedure  Code,  in  a  case  in  which 
one  party  (thirty-nine  in  number)  claimed  to 
be  the  tenants  of  708  bighas  of  land  belong- 
ing to  one  Tofuzul  Hossein,  and  the  mem- 
bers of  the  other  party  (seventeen  in  num- 
ber) claimed  to  hold  the  same  land  in  sepa- 
rate parcels  as  their  maurasi  jote,  tried  the 
question  of  possession  as  between  the  two 
parties  in  one  case,  notwithstanding  the  pro- 
test of  the  maurasi  claimants  to  tnis  mode 
of  procedure,  and  decided  that  possession 

.  was  with  the  party  of  thirty-nine,  directing 
that  they  as  a  Dody  should  remain  in  posses- 
sion until  ousted  by  the  order  of  a  Civil 


Posseesion  {contd.)^ 

Court  Held  that  the  course  pursued  by  tlie 
Magistrate  at  the  hearing  was  preiadidal 
to  the  case  of  the  maurasi  claimants;  and 
that  the  form  of  his  order  was  open  to  the 
objection  that  it  would  render  it  necessacy 
for  the  party  out  of  possession  to  make  aU 
the  persons  declared  to  be  in  possession  de- 
fendants in  any  civil  suits  brought  to  reco- 
ver possession  of  the  land.  Azim  MoUah  v. 
Satoo  Poramanick  (10  C.  L.  R.  523)  dis- 
tinguished.— Kutuhul  Singh  and  others  v. 
Uma  Singh  and  others,  I.  L.  R.,  15  CaL  31 
[see  p.  783  of  this  book]. 

23.  Possession — Criminal  Procedure  Code 
(Act  X.  of  1882J,  s,  14s— Dispute  as  to  right 
to  collect  rents —  Tangible  immcveable  pro* 
perty.]  A  dispute  as  to  the  right  to  col- 
lect rents  is  a  dispute  concerning  tangible 
immoveable  property  within  the  meaning  of 
s.  145  of  the  Criminal  ProceHure  Code. 
Hai^  Narain  Singh  v.  Luchmi  Bux  Roy  (< 
C.  L.  R.  287)  and  Sutherland  v.  Crowdy  (18 
W.  R.  Cr.  II  ;  9  B.  L.  R.  229)  referred  ta 
Pramatha  Bhusana  Deb  Roy  v.  Doorga 
Chum  Bhattarcharji  (I.  L.  R,,  11  Cal.  413) 
followed.  Where  a  dispute  arose  as  to  the 
right  to  collect  the  rents  of  certain  land,  the 
ownership  of  which  was  claimed  by  both  A 
and  B,  and  the  tenants  who  had  been  pay- 
ing rent  to  A  refused  to  pay  rent  to  A  and 
attorned  to  B,  held  that  the  conduct  of  the 
tenants  in  attorning  to  B  was  not  an  asser- 
tion  of  possession  adverse  to  A  such  as  to  put 
an  end  to  the  relation  of  landlord  and  tenant 
between  them  and  A  and  to  A's  right  to  col- 
lect  the  rents.  Such  attornment,  therefore, 
did  not  deprive  A  of  his  right  to  have  re- 
course to  s.  145  in  case  of  a  likelihood  of  a 
breach  of  the  peace,  so  as  to  have  his  posses- 
sion of  the  right  to  collect  the  rents  main- 
tained, pending  proceedings  in  a  civil  snit. 
— In  the  Matter  of  Sarbananda  Basu  Mozum- 
dar  and  another  v.  Pran  Sankar  Roy  Chow- 
dhuri  and  others,  I.  L.  R.,  15  Cal.  527  [see 
p.  839  of  this  book]. 

24.  Possession — Criminal  Procedure  Cede 
CA£i  X.  of  1882J,  s.  14s  —  Time  at  wkick 
Magistrate  has  to  determine  who  was  in  pos- 
session— Undisturbed  possession  immediate- 
ly  before  dispute^  In  an  enquiry  under  s.  145 
of  the  Criminal  Procedure  Code,  where  the 
property  in  dispute  was  forest-land,  the  right 
to  possession  of  which  was  exercised  by  cut- 
ting and  removing  timber  from  time  to  time, 
the  Magistrate  found  that  the  men  of  the  first 
party  had  been  driven  away  by  those  of  the 
second,  and  had  been  unable  to  enter  the  fo- 
rest and  remove  the  timber  alleged  to  have 
been  cut  by  them  ;  that  this  happened  before 
the  time  of  the  initial  proceedings,  and  con- 
tinued to  the  date  of  the  hearing;  and  that  the 
men  of  the  second  party  had  been  able  to  bring 
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out  of  the  forest  the  timber  which  had  been 
cut.  Upon  these  findings  he  came  to  the  con- 
clusion that  the  possession  of  the  second  par. 
ty  had  been  established,  and  made  an  order 
under  the  section  in  their  favour.  Held  that, 
having  regard  to  the  nature  of  the  property 
in  dispute,  these  facts  could  not  constitute 
legal  possession  of  the  second  party  at  the 
time  the  proceedings  were  instituted.  Held 
furtherthat,  in  like  cases,  having  regard  to  the 
nature  of  the  property  in  dispute,  and  the 
mode  in  which  possession  may  be  exercised 
over  it,  in  order  to  find  which  party  was 
in  possession  when  the  proceedings  were 
instituted,  it  is  necessaiy  to  inquire  which 
party  was  in  undisturbed  possession  of  the 
land  in  dispute  by  felling  timber  and  re- 
moving the  same  without  objection  on  the 
occasion  immediately  preceding  the  one  on 
which  the  dispute  arose ;  and  whichever  par- 
ty be  found  to  have  been  in  possession  on  that 
occasion  should  be  presumed  to  have  posses- 
sion at  the  time  when  the  proceedings  were 
commenced.  —  Jagat  Kishore  Achanya 
Chowdhuri  v,  Khajah  Ashanullah  Khan  Ba- 
hadur, I.  L.  R.,  i6CaI.28i  [seep.  904  of  this 
book]. 

25.  Possession — Criminal  Procedure  Code 
CAct  X.  of  1882J,  5,  145  —  Dispute  as  to 
right  to  collect  rents — Tangible  immoveable 
property^]  A  dispute  as  to  the  right  to  col- 
lect rents  is  a  dispute  concerning  tangible 
immoveable  property  within  the  meaning  of 
s.  145  of  the  Criminal  Procedure  Code,  and 
the  operation  of  that  section  cannot  be  limit- 
ed by  any  rule  which  would  depend  upon 
the  area  of  the  property  in  dispute.  Where, 
in  such  a  dispute,  which  related  to  two  per- 
gunnahs  comprising  more  than  three  h|in- 
dred  distinct  villages,  it  was  admitted  by  the 
petitioner  that  the  opposite  party  had  been 
in  possession  by  receipt  of  rent  from  the 
tenants  up  to  a  period  some  three  months 
anterior  to  the  institution  of  the  proceeding, 
but  she  alleged  that  she  had  succeeded  in 
inducing  the  tenants  to  attorn  to  her  by  pay- 
ment of  rent  to  the  officers  appointed  by  her 
since  such  period;  and  where  the  Deputy 
Commissioner,  after  recording  a  certain 
amount  of  evidence,  refused  to  examine  any 
more  witnesses,  on  the  ground  that  the  en- 
quiry would  extend  to  an  inordinate  length 
and  be  extremely  expensive,  and  passed 
an  order  under  the  section,  held  that,  even 
though  it  might  be  established  that  the  De- 
puty Commissioner's  action  in  excluding 
evidence  was  illegal,  it  did  not  follow,  hav- 
ing regard  to  the  circumstances  of  the  case, 
that  the  High  Court  would  be  justified  in 
exercising  its  revisional  powers.  Held  fur- 
ther  that  a  payment  of  rent  for  a  short  time 
to  the  petitioner,  even  if  proved^  would  not 


Possession  (conid.)^ 

amount  to  dispossession  of  the  opposite 
party.  Sarbananda  Basu  Mozumdar  v.  Pran 
Sanicar  Roy  Chowdhuri  (I.  L.  R.,  15  Cal. 
527)  followed. — AbhayessariDebi  V.  Shidhes- 
sari  Debi,  I.  L.  R.,  16  Cal.  513  [see  p.  934  of 
this  book]. 

26.  Possession — Easement — Burden  of 
proof^Act  X.  of  1882,  s.  J4T.']  The  right 
to  restrain  another  from  exercising  ordinary 
proprietary  rights  over  his  own  land  is  of  the 
nature  of  an  easement  different  from  the  or- 
dinary rights  of  owners  of  land ;  the  burden 
of  proof  would  therefore  lie  upon  the  party 
alleging  such  right. — Hari  Mohun  ThakUr 
V.  Kissen  Sundari,  I.  L.  R.,  1 1  Cal.  52  [see 
p.  593  of  this  book]. 

Possession— 

False  Evidence  in  a  Case  for.  See  False 

Evidence,  1. 
Of  Property  after  Theft,  Presumption  as 

to.  See  Stolen  Property,  2. 
Suit  for  Confirmation  of.    See  Public 

Nuisance,  13. 

Post-mortem  Examination— 

Signs  observed  at,  may  be  put  to  Expert 
Witnesses.  See  Confession,  14. 

Power— 

Of  Delegation  of  Legislative  Functions. 
See  Jurisdiction  of  High  Court,  i. 

Of  District  Magistrate  to  direct  Further 
Inquiry.  See  Acquittal,  2 ;  Dis- 
charge, 7. 

Of  High  Court  to  interfere  under  s.  147, 
Act  X.  of  1875.  See  Acquittal,  i. 

Prejudice- 
By  omitting  to  record  Confession  in  the 
Form  of  Question  and  Answer.  See 
Confession,  9,  13. 
Irregular  Trial  causing.  See  Separate 

Trial,  i. 
Where  Exact  Nature  of  Charge  not  ex- 
plained to  Accused.  See  Charge,  4. 

Preliminary  Inquiry- 
See  False  Evidence,  i. 

Preliminary  Proceeding- 
See  Possession,  ii. 

Preliminary  Sanction- 
See  Sanction  to  Prosecute. 

Presidency-town— 

Investigation  in.  See  Confession,  15. 

Presumption — 
As  to  Entry  in   House.  See  Criminal 

Trespass,  4- 
As  to  Possession  of  Property  after  Theft. 

See  Stolen  Property,  2. 

Previous  Conviction- 

I.  Previous  Conviction — Irrelevant  evi- 
dence  of  character  —  Quantum  of  punish- 
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ment — Evidence  Ad  (I.  0/1872),  s,  54.']  In 
charging  the  jury  upon  the  trial  of  a  prisoner 
for  being  dishonestly  in  the  possession  of 
stolen  goods,  the  Judge  directed  the  jury  to 
consider  the  proof  of  previous  convictions 
for  theft  as  evidence  from  which  inference 
might  fairly  be  drawn  as  to  the  character  of 
the  accused.  Held  that  this  amounted  to  a 
misdirection  ;  for,  though  s.  54  of  the  Evi- 
dence A61  declares  that  "  the  fact  that  the 
accused  person  has  been  previouslyconvicted 
of  an  offence  is  relevant,'*  yet  the  same  sec- 
tion also  declares  that  "  the  fact  that  he  has 
a  bad  character  is  irrelevant,"  and  that  the 
evidence  was  irrelevant  and  inadmissible. 
Except  under  very  special  circumstances,  the 
proper  object  of  using  previous  convictions 
IS  to  determine  the  amount  of  punishment  to 
be  awarded,  should  the  prisoner  be  convicted 
of  the  offence  charged.— Roshun  Doosadh  v. 
Empress,  I.  L.  R.,  5  Cal.  768  [see  p.  239  of 
this  book]. 

3.  Previous  Conviction  —  Sentence  — 
Penal  Code  (Aa  XLV.  of  1860J/ s.  75— Pre- 
vious conviction,'\  The  object  of  s.  75  of  the 
Penal  Code  is  to  provide  for  an  additional 
.sentence,  not  a  less  severe  sentence,  on  a 
second  conviction.  Recourse  should  not  be 
had  to  that  section  if  the  punishment  for  the 
offence  committed  is  itself  sufficient. — Sheo 
Saran  Tato  v.  Empress,  I.  L.  R.,  9  Cal.  877 
[see  p.  495  of  this  book]. 

3.  Previous  Conviction — Evidence,  Ad- 
missibility of — Previous  conviction  for  pur- 
pose of  increasing  the  evidence  at  the  trial 
against  accused — Evidence  Aft  CLof  1872J, 
s,  54  —  Criminal  Procedure  Code  (Afl  X,  of 
1882),  s.  310.']  Under  s.  54  of  the  Evidence 
Act  a  previous  conviction  is  in  all  cases  ad- 
missible in  evidence  against  an  accused  per- 
son.—  Queen-Empress  v.  Kartick  Chunder 
Das,  I.  L.  K.,  14  Cal.  721  [see  p.  774  of  this 
book]. 

Previous  Conviction- 
Enhancement  of  Sentence  for.  See  Sen- 
tence, 5. 

Printing  of  Forms- 
See  Forgery,  i. 

Private  Defence  of  Property- 
See  Rioting,  2. 

Private  Nuisance- 
See  Possession,  2. 

Private  Road- 
Gates  placedat  End  of.  See  Possession, 
8. 

Privilege    of   European   British 
Subject- 
See  European  British  Subject, 


Privileged  Communication— 

See  Inquiry  into  Cause  of  Death. 

Property— 

Property — Regarding  vkich  offence  kas 
been  committed,  Order  as  to — Criminal  Pro- 
cedure Code  (Act  X,  of  1882J,  s.  si7—l>i^- 
charge  of  accused."]  On  the  dismissal  of  a 
charge  against  certain  persons  of  crimioal 
misappropriation  of  an  elephant,  the  Magis- 
trate, under  s.  517  of  the  Criminal  Procedure 
Code,  ordered  the  elephant  to  be  given  to 
the  Executive  Engineer  of  the  district,  hold- 
ing that  it  was  the  property  of  Government. 
Held  that  the  dismissal  of  the  charge  being 
in  fact  a  finding  that  no  offence  had  been 
committed  in  respect  of  the  elephant,  the 
Magistrate's  order  was  illegal,  and  most  be 
set  aside.  In  setting  it  aside  the  High  Conrt 
held,  however,  following  In  re  Annopuma 
Bai  (I.  L.  R.,  I  Bom.  630),  that  they  had 
no  power  to  order  restitution  of  the  elephant. 
— In  the  Matter  of  the  Petition  of  Basudeb 
Surma  Gossain  and  another ;  Basudd>  Sur- 
ma Gossain  v.  Naziruddin,  I.  L.  R.,  14  Cal. 
834  [see  p.  780  of  this  book]. 

Property- 
Magistrate's    Jurisdiction    to    make    an 
Order  for  Protection  of.  See  Public 
Nuisance,  5. 
Removal  of,  with  Criminal  Intent,  but 
with    Owner's  Consent.  See  Abet- 
ment OF  Abetment. 
Resistance  to  Attachment  oL  See  Public 

Servant,  3. 
Right  of  Private  Defence  of.  See  Rioting, 
2. 

Prosecution- 
Conduct  of.  See  Conduct  of  Prosecu- 
tion. 
Duty  of.  See  Witnesses  for  Prosecu- 
tion, 3,  4, 

Prosecutor's  Right  of  Reply- 
See  Right  of  Reply. 

Provocation- 
See  Plea  of  Guilty. 

Publication — 

Of  Libel  on  Judge.  See  Contempt  of 
Court. 

Of  Notification  under  Bengal  Embank- 
ment Act,  I.  of  1882.  See  Embank- 
ment. 

Public  Highway- 
Obstruction  on.  See  Public  Nuisance, 

10 — 14. 
Stopping  up.  See  Municipal  Offences, 

I. 

Public  Nuisance— 

I.  Public  Nuisance — Penal  Code  fAct 
XLV.  of  1860), ss.  268,  282,  2go—Obstruetum 
on  tidal  navigable  river."]     Persons'  placing 
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Public  Nuisance  (contd.)-^ 

a  bamboo  stockade  across  a  tidal  navigable 
river  for  the  purpose  of  fishing,  although 
leaving  in  such  stockade  a  narrow  opening 
for  the  passage  of  boats,  which  passage  was, 
however,  kept  closed  except  on  the  actual 
passage  of  a  boat,  were  charged  at  the  in- 
stance of  a  sub-divisional  officer  with  causing 
an  obstruction  under  s.  283  of  the  Penal 
Code.  Held  that,  although  it  was  doubtful 
whether  s.  283  applied  to  the  case,  they  had 
committed  an  offence  under  s.  268  of  the 
Penal  Code,  and  were  punishable  under  s. 
390  of  that  Code.— In  the  Matter  of  the  Peti- 
tion of  Umesh  Chandra  Kar  and  another, 
I.  L.  R.,  14  Cal.  656  [see  p.  763  of  this  book]. 

2.  Public  Nuisance  —  Order  under  s. 
$18  of  Act  X,  of  1872 — Limit  of  order.'] 
Per  Ainslie,  J. — In  dealing  with  the  civil 
rights  of  a  subject  under  s.  518  of  the  Cri- 
minal Procedure  Code,  it  is  incumbent  on 
the  Magistrate  to  limit  the  operation  of  his 
order  to  such  reasonable  time  as  may  be  ne- 
cessary to  enable  him  to  hold  a  full  and  suf- 
ficient inquiry  as  to  whether  the  act  prohibit- 
ed as  likely  to  cause  a  breach  of  the  peace  is 
within,  or  is  in  excess  of,  the  legal  right  of 
the  person  forbidden  to  do  it ;  and,  if  neces- 
sary, to  deal  with  the  case  under  the  other  pro- 
visions of  the  Criminal  Procedure  Code, 
which  enable  him  to  meet  cases  of  probable 
breach  of  the  peace.  Per  Broughton,  J. — 
Where  an  order  on  the  face  of  it  appears  to 
have  been  made  without  jurisdiction,  no  sub- 
sequent explanation  can  make  it  good. — 
Abdool  v.  Lucky  Narain  Mundul,  I.  L.  R.,  5 
Cal.  132  [see  p.  217  of  this  book]. 

3.  Public  Nuisance  —  Obstruction  — 
Pathvay — Order  of  Magistrate — Functions 
of  jury — Procedure  to  be  observed  by  Magis- 
trate— Criminal  Procedure  Code  (Act  X.  of 
1872),  ss.  521,  523,  5J2.]  Before  a  Magis- 
trate can  make  an  order  under  s.  521  of  the 
Code  of  Criminal  Procedure  to  remove  an 
obstruction  from  a  path  alleged  to  be  a  pub- 
lic thoroughfare,  he  must  first,  in  a  proceed- 
ing held  under  s.  532,  have  come  to  the  con- 
clusion that  the  path  is  open  to  the  use  of 
the  public.  The  only  functions  which  a 
jury  appointed  under  s.  523  can  exercise  are 
to  consider  whether  the  order  made  by  the 
Magistrate  under  s.  521  is  reasonable  and 
proper,  it  being  no  part  of  their  duty  to  de- 
termine the  rights  of  parties  in  property. 
Held  therefore  that,  where  a  Magistrate, 
through  a  mistaken  view  of  the  law,  ordered 
the  removal  of  an  obstruction  on  a  pathway 
under  s.  521,  and  had  further  submitted  this 
order  to  the  consideration  of  a  jury  appoint- 
ed under  s.  523,  before  he  had  himself  come 
to  a  conclusion  whether  such  pathway  was 
a  public  thoroughfare,  the  only  course  left 
open  to  him  under  such  circumstances  was 


Public  Nuisance  (contd.)^ 

to  stay  all  proceedings  initiated  under  s.  521, 
and  take  action  under  s.  532. — In  the  Mat- 
ter of  the  Petition  of  Chundemah  Sen,  I.  L. 
R.,  5  Cal.  875  [see  p.  244  of  this  book], 

4-  Public  Nuisance — District  Magis- 
trate, P&mer  of — Withdrawal  of  case — Cri- 
minal Procedure  Code  (Act  X.  of  1872),  s. 
52/.]  Where  a  Magistrate,  in  a  proceeding 
under  s.  521  of  the  Code  of  Crimmal  Proce- 
dure, satisfies  himself  that  there  is  no  neces- 
sity for  proceeding  further  under  that  section, 
he  is  competent  to  let  the  matter  drop.  In 
re  Shonai  Paramanick  (i  C.  L.  R.  486)  follow- 
ed.— IssurChunderNatho.  Kali  Churn  Nath, 
I.  L.  R.,  8  Cal.  883  [see  p.  433  of  this  book]. 

5.  Public  Nuisance — jurisdiction — Pro- 
tection of  property  —  Criminal  Procedure 
Code  (Act  X.  of  1872),  s.  5/<y.]  A  Magistrate 
has  no  jurisdiction  to  make  an  order  under 
s.  518  of  the  Code  of  Criminal  Procedure 
merely  for  the  protection  of  property. — Em- 
press V.  Prayag  Singh,  I.  L.  R.,  9  Cal.  103 
[see  p.  464  of  this  book]. 

6.  Public  Nuisance — Criminal  Procedure 
Code  (Act  X.  of  1882),  s,  133 — Nuisance — 
Erection  of  buildings — Unconditional  order. ] 
Every  order  made  under  s.  133  of  the  Code 
of  Criminal  Procedure  (Act  X.  of  1882)  must 
appoint  a  time  within  which,  and  a  place 
where,  the  person  to  whom  it  is  directed  may 
appear  before  the  Magistrate,  and  move  to 
have  the  order  set  aside  or  modified.  No 
unconditional  order  can  be  made  under  that 
section. — Empress  ©.  Brojokanto  Roy  Chow- 
dhuri,  I.  L.  R.,  9  Cal.  637  [see  p.  488  of  this 
book]. 

7.  Public  ^uisxkce— Right  of  way  used 
by  the  public — Criminal  Procedure  Code  (Adl 
X.  of  1882),  ss.  133,  134,  135,  13O,  137-']  The 
powers  embodied  in  ss.  133,  134,  135,  136, 
137,  of  the  Criminal  Procedure  Code,  with 
regard  to  the  obstruction  of  public  ways,  are 
not  intended  to  be  exercised  where  there  is  a 
bond-fide  dispute  as  to  the  existence  of  the 
public  right.  Where  there  is  such  a  dispute, 
the  Court  should  pass  no  order  under  those 
sections,  until  the  public  right  has  been  estab- 
lished by  proper  legal  proceedings,  civil  or 

•criminal.— Basaruddin  Bhuiah  v.  Bahar  Ali, 
I.  L.  R.,  II  Cal.  8  [see  p.  589  of  this  book]. 

8.  Public  Nuisance — Criminal  Proce- 
dure Code  (A61  X.  of  1882J,  ss.  133,  138,  13Q 
— Juror  refusing  to  act — Jury  illegally  con- 
stituted.'] One  out  of  five  jurors  appointed 
under  s.  138  of  A61  X.  of  1882  declined  to  act 
on  the  jury.  Two  out  of  the  remainder  of  the 
jury  were  in  favourofatemporary  order  under 
s.  133  being  maintained,  whilst  the  other  two 
were  against  its  being  so  maintained.  The 
Deputy  Magistrate  declined  to  pass  any  or- 
der under  s.  139  of  the  Code  of  Criminal  Pro^ 
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Public  Nuisance  {contd,)— 

cedure,  as  a  majority  of  the  jurors  did  not  find 
the  temporary  order  to  be  reasonable  and 
proper ;  and  he  therefore  struck  off  the  case. 
Held  that  the  course  taken  by  the  Deputy  Ma- 
gistrate was  irregular;  and  ordered  that  a 
fresh  jury  be  summoned,  and  the  case  inquir- 
ed intoanew. — UmaChum  Mundlev.  Joshein 
Sheikh,  I.  L.  R.,  1 1  Cal.  84  [see  p.  599  of  this 
book]. 

9.  Public  Nuisance — Obstruction — In- 
quiry under  s.  133,  Criminal  Procedure  Code 
{Act  X.  of  188 2 J — Previous  orders  when  no 
bar  to  such  inquiry."]  An  application  was 
made  under  s.  133  of  the  Criminal  Proce- 
dure Code  (Act  X.  of  1882)  for  the  removal 
of  an  obstruction  in  a  public  thoroughfare ; 
but  after  a  personal  local  inspection  by  the 
Magistrate,  and  without  any  evidence  beine^ 
taken,  the  parties  were  referred  to  a  civil 
suit,  and  the  order  was  refused,  the  Magis- 
trate holding  that  the  way  was  not  a  public 
way.  A  civil  suit  was  then  filed,  and  dur- 
ing its  pendency  a  second  application  was 
made  under  s.  133  of  Act  X.  0*  1882  vrith  a 
like  object,  which  was  refused  on  the  ground 
that  the  civil  suit  was  pending,  and  that  there 
was  no  likelihood  of  a  breach  of  the  peace. 
The  civil  suit  resulted  in  the  way  being  held 
to  be  a  public  thoroughfare.  A  third  ap- 
plication was  then  made  under  s.  133  to  have 
the  obstruction  removed,  but  the  Magistrate 
held  that,  in  face  of  the  twd  previous  orders, 
he  could  not  interfere.  Held  that  the  order 
of  the  Magistrate  was  wrong,  upon  the  ground 
that  he  was  bound  to  make  such  inquiry;  and 
as  there  never  had  been  any  inquiry  into  the 
matter,  the  first  decision  being  no  decision 
at  all,  but  a  mere  dictum  of  the  Magistrate 
upon  a  personal  local  investigation  without 
hearing  evidence,  and  thus  not  on  judicial 
inquiry;  and  the  second  decision  being 
based  merely  upon  th^pendency  of  the  civil 
suit,  and  the  previous  improper  order,  and 
that  neither  of  these  orders  operated,  there- 
fore, as  a  bar  to  the  Magistrate  inquiring 
into  the  matter  of  the  present  complaint. — 
Makhan  Lai  Saha  v.  Makhan  Chora  Saha, 
I.  L.  R.,  II  Cal.  271  [see  p.  614  of  this  book]. 

10.  Public  Nuisance —  Criminal  Proce* 
dure  Code  (A^  X.  of  1882),  ss.  133,  135  — 
Application  for  order  to  remove  obstruction 
— Disputed  title —  Jurisdiction  of  Criminal 
Court.]  Where  an  application  is  made  under 
s.  133  of  the  Criminal  Procedure  Code,  call- 
ing on  a  person  to  remove  an  obstruction, 
and  such  person  bond  fide  raises  a  question 
of  title,  held  that  the  case  then  becomes 
one  for  a  Civil  Court.  The  section  contem- 
plates only  an  inquiry  as  to  the  existence  or 
non-existence  of  the  obstruction  complained 
of,  not  an  inquiry  into  disputed  questions  of 


Public  NuiBance  {contdj)-^ 

title.— Askar  Mea  v.  Sabdar  Mea,  I.  L.  R., 
12  Cal.  137  [see  p.  662  of  this  book]. 

11.  Public  Nuisance — Criminal  Proce- 
dure Code  (Aa  X.  of  1882J,  s.  133— Removal 
of  ohstruSiion  in  public  way  —  Question  of 
title.]  The  powers  given  by  s.  133  and  the 
following  sections  of  the  Criminal  Procedure 
Code,  1&2,  as  to  the  removal  of  obstnictlotis 
in  public  ways,  are  not  intended  to  be  exer- 
cised when  there  is  a  bond-fide  dispute  as  to 
the  existence  of  the  public  right ;  the  proce- 
dure under  those  sections  not  contemplating 
an  inquiry  into  disputed  questions  of  title. — 
Lai  Miah  and  another  v.  Nazir  Khalashi  and 
others,  I.  L.  R.,  12  Cal.  696  [see  p.  688  of 
this  book]. 

12.  Public  Nuisance — Criminal  Proce- 
cedure  Code  (Act  X.  tf  1882),  s.  133—Public 
way — Nuisance  —  Removal  of  obstruction — 
Jury — Majority  of  jury.]  When  a  minority 
of  a  jury  appointed  under  the  provisions  of 
s.  133  of  the  Criminal  Procedure  Code  do 
not  act,  the  Magistrate  cannot  proceed  under 
that  section  upon  a  report  submitted  by  the 
majority. — In  the  Matter  of  Dnrga  Charan 
Dastr.  Sashi  BhusanGuho  and  others,  I.  L. 
R.,  13  Cal.  275  [see  p.  703  of  this  book]. 

13.  Public  Nuisance — Criminal  Proce- 
dure Code  (Act  X.  of  1882),  s.  i33^Removal 
of  nuisance — Public  way— Suit  for  declara- 
tion of  right  and  confirmation  of  possession-^ 
Cause  of  action.']  On  the  6th  of  July  1882 
the  Joint- Magistrate  of  Krishnagur,  on  a 
complaint  made  by  A,  ordered  B  to  demolish 
a  cow-shed  which  he  had  built  some  months 
previously,  the  land  on  which  the  cow-shed 
had  been  built  being  part  of  a  pubtic  way. 
Thereupon  B  brought  a  suit  against  A  for  a 
declaration  of  his  right  to  enjoy  the  land  as 
his  private  property  and  for  confirmation  of 
possession.  The  plaint  did  not  all^;e  that 
B,  in  causing  the  Magistrate  to  initSate  pro- 
ceedings against  A,  had  been  actuated  by 
malicious  motives,  and  had  acted  with  the  in- 
tention of  wrongfully  injuring  the  plaintiff. 
//^W  that  the  suit  would  not  Ke-  Matty  Ram 
Sahoo  V.  Mohi  Lai  Roy  (I.  L.  R.,  6  CaL  291) 
dissented  from. — Khodabuksh  Mundul  and 
others  v.  Monglai  Mundul  and  others,  L  L. 
R.,  14  Cal.  60  [see  p.  718  of  this  book]. 

14.  Public  Nuisance — Criminal  Proce- 
dure Code  (Act  X,  of  1882),  ss.  133— '37 » 
Course  to  be  followed  in  the  administra- 
tion of — Obstruction  to  highway — Claim  of 
title — Bona  fides  of  claim  of  title,  Right 
of  Magistrate  to  enquire  into— Jurisdic- 
tion."] The  mere  assertion  of  a  claim  of 
title  made  without  reasonable  ^ound,  or 
honest  belief  in  it,  or  ho/iest  intention  to  sup- 
port it,  will  not  oust  a  Criminal  Court  of  its 
jurisdiction  under  ss.  133 — 137  of  the  Crimi- 
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Public  Ntdsanoe  (contd.)^ 

nal  Procedure  Code.  In  proceedings  under 
s.  133  of  the  Criminal  Procedure  Code  with 
reference  to  obstructions  to  public  ways,  it  is 
open  to  the  Magistrate  to  enquire  into  the 
bona  fides  of  the  claim ;  and  where  he  decides 
against  its  bona  fides,  he  must  state  reasons 
for  his  decision,  which  will  be  subject  to  re- 
vision by  the  High  Court.  Such  a  claim 
must  be  set  up  at  or  before  the  hearing  and 
not  afterwards.  In  re  Chundernath  Sen  (I. 
L.  R.,  5  Cal.  875 ;  6  C.  L.  R.  379),  Chuni  Lall 
V.  Ram  Kishen  Sahoo  (I.  L.  R.,  15  Cal.  460), 
Mutty  Ram  Sahoo  v,  Mohi  Lall  Roy  (7  C.  L. 
R.433 ;  I.  L.  R.,  6  Cal.  291),  and  R.  v.  Sand- 
ford  (30  L.  T.  601)  referred  to. — Luckhee 
Narain  Banerjee  v.  Ram  Kumar  Mukherjee, 
I.  L.  R.,.  15  Cal.  564  [see  p.  843  of  this  book]. 

1$.  Public  Nuisance — Temporary  order 
in  urgent  case  cf — Order  by  Executive  Officer 
— Power  of  Judicial  Courts  to  question  the 
legality  of  such  order.']  Where  an  executive 
officer  makes  an  order  or  issues  a  notifica- 
tion under  the  provisions  of  the  Code  of 
Criminal  Procedure,  it  is  not  within  the 
province  of  judicial  authority  to  question 
the  propriety  or  legality  of  such  order  or 
notincation  until  an  attempt  is  made  to 
enforce  the  exaction  of  a  penalty  against 
a  person  committing  a  breach  of  such  order 
or  notification.  It  then  becomes  the  duty  of 
the  judicial  authority  to  consider  whether  the 
order  is  properly  made  or  not. — D.  R.  Daly 
V.  Surjanarain  Dass,  I.  L.  R.,  6  Cal.  88  [see 
p.  250  of  this  book]. 

16.  Public  Nuisance — Temporary  order 
in  urgent  case  of — Superintendence  of  High 
Court — Act  24  and  25  Vic.,  c.  104,  s.  IS — Or- 
der under  Criminal  Procedure  Code  (Act  X. 
€fi872j,  s.  5/5.]  The  High  Court  cannot  in- 
terfere, under  s.  15  of  the  Charter  A6t,  with 
orders  duly  passed  by  a  Magistrate  under  s. 
518  of  the  Criminal  Procedure  Code.  —  In 
the  Matter  of  the  Petition  of  Chunder  Nath 
Sen,  I.  L.  R.,  2  Cat.  293  [see  p.  44  of  this 
book]. 

17.  Public  Nuisance — Temp  orary order 
in  urgent  case  of— Superintendence  of  High 
Court —  Criminal  Procedure  Code  (Act  X.  of 
1872),  ss.  2g7,  5/5 — Injunction — Review  of 
order — Revival  of  order  which  has  been  quash' 
ed — High  Court,  Superintendence  of  ^Refer- 
ence— Charter  Act,  24  and  25  Vic,  c.  104^  s, 
75.]  On  the  7th  of  June  1881,  the  Assistant 
Commissioner  of  Hylakandi,  in  S^lhet,  pass- 
ed an  order  under  s.  5 18  of  the  Criminal  Pro- 
cedure Code,  that  the  manager  of  a  certain 
tea-garden  should  discontinue  holding  a  mar- 
ket on  Thursdays  until  further  notice.  On 
the  2Sth  of  August  1881,  the  Assistant  Com- 
missioner reviewed  this  order,  and  having 
come  to  the  conclusion  that  he  had  no  power 


Public  NuiB€Wioe  (contd.)— 

to  issue  a  permanent  injunction,  struck  the 
case  off  the  file,  at  the  same  time  referring 
the  matter  to  the  Deputy  Commissioner.  The 
latter  declined  to  interfere,  informing  the 
Assistant  Commissioner  that  he  saw  no  ille- 
gality in  his  order.  Thereupon  the  Assistant 
Commissioner  passed  an  order  declaring  that 
his  order  of  the  7th  ot  June  1881  remained  in 
full  force.  On  a  reference  to  the  High  Court, 
made  by  the  Officiating  Sessions  Judge  of 
Sylhet  under  s.  297  of  the  Code  of  Criminal 
Procedure,  held  that,  the  Magistrate  having, 
on  the  2Sth  of  August  1881,  set  aside  his  or- 
der of  the  7th  of  June  188 1,  and  struck  the 
case  off  the  file,  he  had  no  power  to  revive 
it  without  a  fresh  proceeding.  Held  also  that 
the  Magistrate  had  no  power  to  pass  a  per- 
petual injunction  under  s.  518  of  the  Code  of 
Criminal  Procedure.  Gopi  Mohun  Mullick 
V.  Taramoni  Chowdhrani  (I.  L.  R.,  5  Cal.  7) 
followed.  Held  also  that  orders  made  under 
s.  s  18  of  the  Code  of  Criminal  Procedure  not 
being  orders  made  in  a  judicial  proceeding, 
the  High  Court  had  no  power  to  deal  with 
them  under  s.  297  of  the  Code  of  Criminal 
Procedure  ;  but  the  order  of  the  6th  of  Sep- 
tember 1881  being  illegal,  the  High  Court 
would  set  it  aside  under  s.  15  of  the  Charter 
Aft,  24  and  25  Vic,  c.  104,  In  the  Matter  of 
the  Petition  of  Chunder  Nath  Sen  (I.  L.  R., 
2  Cal.  293)  folk>wed. —  Bradley  v.  Jameson, 
I.  L.  R.,  8  Cal.  580  [see  p.  408  of  this  book]. 

18.  Public  Nuisance — Temporary  order 
in  urgent  case  cf — Criminal  Procedure  Code 
(Act  X,of  1882J,  ss.  134,  144— Penal  Code 
(Act  XLV.  of  i860},  s.  188— Disobeying  or- 
der  of  public  set^ant — Trader  ai  hdt — Order 
prohibiting  holding  of  hdt."]  A  District  Ma- 
gistrate, by  an  order  made  under  s.  144  of 
the  Criminal  Procedure  Code,  after  stating 
that  it  appeared  that  one  "  G  C  S  has  re- 
cently established  a  hkt  at  S  in  the  vicinity 
of  K,  an  old-established  h^t,  and  held  it  on 
the  same  days,  and  that  in  consequence  of 
the  establishment  of  the  new  h^,  and  the 
endeavours  made  to  induce  or  force  people 
to  frequent  the  new  h^t  instead  of  the  old 
one,  a  serious  breach  of  the  peace  or  riots  are 
imminent,"  ordered  *'  that  the  said  G  C  S 
and  all  other  persons  abstain  from  holding 
such  hAf'on  those  days.  The  order  was 
duly  made  and  promulgated,  but  not  strictly 
in  accordance  with  s.  134  of  the  Code,  and 
the  orders  of  Government  made  thereunder. 
Notwithstanding  the  order,  one  P  C  A  was 
found  exposing  goods  for  sale  as  a  trader 
at  the  h&t  on  one  of  the  probibited  days, 
and  he  was  thereupon  charged  with  disobey- 
ing the  order  of  the  Magistrate,  and  convicted 
of  an  offence  under  s.  188  of  the  Peoal  Code. 
Held  that  the  conviction  was  bad,  as  P  C  A 
did  not  come  within  the  descriptiota  of  the 

I.  L.  R.,  CaL  133. 
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Public  NtiiBance  (contd,)^ 

persons  intended  by  the  order  to  be  prohi- 
bited from  "  holding  "  the  hAt,  which  refer- 
red to  *'  holding  "  as  owner  or  manager, 
not  as  a  trader.  Held  also  that  the  terms  of 
s.  134  of  the  Code,  and  the  notification  made 
by  Government  thereunder  as  to  promulga- 
tion and  issue  of  an  order,  are  directory,  but 
an  omission  to  follow  strictly  such  direc- 
tion, though  it  is  an  irregularity,  does  not 
invalidate  the  order :  where  therefore  it  is 
shown  that  the  order  has  been  brought  to 
the  actual  knowledge  of  the  person  sought 
to  be  affected  by  it,  such  omission  does  not 

Prevent  the  case  coming  within  s.  188  of  the 
•enal  Code.— In  the  Matter  of  the  Petition 
of  Parbutty  Charan  Aich ;  Parbutty  Charan 
Aich  V.  Queen-Empress,  I.  L.  R.,  i6Cal.9 
[see  p.  879  of  this  book]. 

19.  Public  Nuisance — Temporary  order 
in  urgent  case  of- — Superintendence  of  High 
Court — Criminal  Procedure  Code  (Act  X.  of 
1882J,  s.  i44-'Charter  Act  24  &  25  Vic,  c, 
104 1  s,  15 — Order  to  abstain  from  certain 
actj]  A  Deputy  Commissioner  passed  an 
order,  under  s.  144  of  the  Code  of  Criminal 
Procedure,  prohibiting  a  person  from  col- 
lecting any  rent  or  attempting  to  collect 
rent,  either  herself  or  through  any  of  her 
officers  or  servants,  from  the  ryots  of  two 
specified  pergunnahs ;  and  also  from  effect- 
ing any  sale  or  putting  in  hand  any  trans- 
action with  regard  to  standing  trees  or  col- 
lected timbers  in  an  estate,  or  erecting  any 
adda  or  kuchari  in  such  pergunnahs  for  a 
period  of  two  months.  Upon  an  application 
to  set  aside  such  order,  held  that  the 
High  Court  had  jurisdiction,  under  s.  15  of 
the  Charter  Act,  to  set  it  aside  if  it  were 
made  without  jurisdiction.  Held  further 
that  the  acts  which  the  petitioner  was  direct- 
ed to  abstain  from  were  not  acts  which  come 
within  the  meaning  of  the  words  "  a  certain 
act"  as  used  in  s.  144  of  the  Code  of  Crimi- 
nal Procedure,  and  that  the  order  should  be 
set  aside. — Abayeswari  Debi  v.  Sidheswari 
Debi,  I.  L.  R.,  16  Cal.  80  [see  p.  882  of  this 
book]. 

Public  Reservoir- 
See  Public  Spring. 

Public  River— 

Fishing  in.  See  Criminal  Trespass,  i. 
Right  of  Fishing  in.  See  Fishery,  i. 
Strewing  Branches  on,  for  Fishing  Pur- 
poses. See  Public  Spring. 

Public  Road- 
Obstruction  on.    See  Public  Nuisance, 

10—14. 
Stopping  up.  See  Municipal  Offences, 

I. 


Public  Servant— 

1.  Public  Servant — Penal  Code  fAtt 
XLV,  of  j86o),  ss.  217,  218— Evidence  that 
offence  has  been  committed."]  It  is  safficicnt 
for  the  purpose  of  a  conviction  under  s.  217 
of  the  Penal  Code  that  the  accused  has  know- 
ingly disobeyed  any  direction  of  the  law  as 
to  the  way  in  which  he  is  to  conduct  himself 
as  a  public  servant,  and  that  he  has  done  this 
with  the  intention  of  saving  a  person  from 
legal  punishment ;  it  is  not  necessary  to  sbow 
that  in  point  of  fact  the  person  so  intended 
to  be  saved  had  committed  an  o£fence,  or 
was  justly  liable  to  legal  punishment. — Em- 
press V.  Amiruddeen,  I.  L.  R.,  3  Cal.  412 
[see  p.  123  of  this  book]. 

2.  Public  Servant  —  Penal  Code  (Act 
XLV.  of  i860),  ss.  21,  /op.]  A  pefson  ap- 
pointed by  the  Government  Solicitor,  with 
the  approval  of  Government,  and  under  an 
arrangement  made  by  the  Grovernor-Gcne- 
ral  in  Council,  to  act  as  Prosecutor  in  the 
Calcutta  Police  Courts,  is  a  public  servant 
within  the  meaning  of  s.  21  of  the  Penal 
Code. — Empress  v.  Butto  Kristo  Doss,  I.  U 
R.,  3  Cal.  497  [see  p.  125  of  this  book]. 

3.  Public  Servant  —  Resistance  to  — 
Warrant — Return  of  warrant — Penal  Code 
(Aci  XLV.  of  i860),  s.  183?]  A  person  was 
convicted  under  s.  183  of  the  Penal  Code 
for  offering  resistance  to  the  attachment  of 
property  by  a  public  servant.  The  offence 
was  committed  on  the  4th  of  February  1883, 
but  the  warrant  under  which  the  public  ser- 
vant acted  was  returnable  on  or  before  the 
previous  day.  Held  that  the  conviction  was 
bad. — Anand  Lall  Bera  9.  Empress,  I.  L.  R., 
10  Cal.  18  [see  p.  497  of  thb  book]. 

Public  Servant- 
Disobedience  to  Order  of.  Sec  Posses- 
sion, 18;  Public  Nuisance,  18. 
False  Information  to.  See  False  Infor- 
mation. 
Municipal  Corporation  not  a.  See  Sanc- 
tion to  Prosecute,  i. 
Receiving  Illegal  Gratification.  See  Il- 
legal Gratification. 
Public  Spring— 

Public  Spring — Penal  Code  (AB  XLV.  of 
i860),  s.  277 — Reservoir.']   The  words  "  pub- 
lic spring  or  reservoir"  used  in  s.  277  of  the 
Penal  Code  do  not  include  a  public  river.  The 
strewing  of  branches  in  a  river  for  fishing  pur- 
poses hild  therefore  to  be  no  offence  under 
that  section. — Empress  v.  Halodhur  Poroe, 
I.  L.  R.,  2  Cal.  383  [see  p.  47  of  this  book]. 
Public  Thoroughfare- 
Obstruction  on.  See  Public  Nuisance, 
II — 14. 
Public  Way- 
Obstruction  on.  See  Public  Nuisance, 
11—14. 
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Punishmenl^— 

Enhancement  of.  See  Sentence,  5. 

Q. 

Qnalifioation  of  Juryman- 
See  Evidence,  4. 

Question  and  Answer- 
Confession  to  be  rendered  in  the  Form  of. 
See  Confession,  9, 13. 

Question  of  Title- 
s' Public  Nuisance,  11,  14. 

Questions  in  Issue- 
See  Evidence,  4. 

Questions  of  Fact- 
Appeal  from  Verdict  of  Jury  upon.  See 
Appeal  by  Local  Government,  2. 

Questions  put  at  length  by  Court 
to  Witnesses- 
See  Confession,  7. 
Questions  put  by  Police- 
Obligation  to  answer.    See  False  Evi- 
dence, 4, 5, 8. 


BailwayAct— 

Railway  Act  (IV.  of  1879),  ss.  17,  31-^ 
Passenger  not  producing  season-ticket  when 
called  upon — Travelling  without  a  ticket — 
Order  for  recovery  of  fare."]  A  passenger 
who  has  obtained  a  monthly  ticket  is  liable 
to  be  called  upon  to  produce  it  at  any  time 
on  the  journey  which  it  covers,  and  if  he  does 
not  so  produce  it,  he  is  liable  under  ss.  17 
and  31  of  the  Railway  Act  to  pay  the  fare 
for  the  journey  between  the  stations  for  which 
his  ticket  was  issued.  The  order  under  s. 
31,  in  case  of  his  refusal  to  pay  it,  should  be 
one  merely  for  recovery  of  the  amount  due 
as  the  fare,  and  not  an  order  to  pay  such  sum 
or  any  other  sum  as  if  it  were  a  fine.  A 
passenger  who  has  such  a  ticket,  which  is 
still  in  force,  and  in  his  possession,  cannot 
be  said  to  be  travelling  without  a  ticket  with- 
in the  meaning  of  s.  31,  merely  because  he 
does  not  happen  to  have  the  ticket  with  him, 
and  therefore  cannot  produce  it  when  called 
upon  to  do  so. — In  the  Matter  of  the  Peti- 
tion of  E.  G.  Buskin  ;  In  the  Matter  of  the 
Petition  of  C.  F.  Thomas ;  E.  W.  Hart  v, 
E.  G.  Buskin  ;  E.  W.  Hart  v.  C.  F.  Thomas, 
I.  L.  R.,  12  Cal.  192  [see  p.  665  of  this 
book]. 

Bsksh  and  Negligent  Act— 

I .  Rash  and  Negligent  Act — Penal  Code 
(Act  XLV.  of  i860),  5.  304A—Direction^  to 
Jury."]  Where  an  accused  was  charged  with 
culpable  homicide,  and  the  evidence  showed 
that  the  deceased  had  an  enlarged  spleen, 
and  that  his  death  was  caused  by  rupture  of 
the  spleen  occasioned  by  blows  inflicted  by 


Bash  and  Negligent  Act  (conid.)^ 

the  accused  on  the  oody  of  the  decea.sed, 
held  that  it  was  not  suflicient,  in  order  to  find 
the  accused  guilty  of  a  rash  act  under  s. 
304A  of  the  Penal  Code,  that  the  jury  should 
be  satisfied  only  of  the  prevalence  of  the 
disease  of  enlargement  of  the  spleen  in  the 
district,  and  infer  therefrom  criminal  rash- 
ness in  beating  the  deceased ;  but  that  they 
should  also  be  satisfied  that  the  accused  was 
aware  of  the  prevalence  of  such  disease  in 
the  district,  and  also  aware  of  the  risk  to  life 
involved  in  striking  a  person  afflidted  with 
that  disease. — Empress  v.  Sa^tulla,  I.  L.  R., 
4  Cal.  815  [see  p.  204  of  this  book]. 

2.  Rash  and  Negligent  Act — KobiraJ 
—  Surgical  operation  —  Unskilled  medical 
practitioner—'* Good  faith*'  "Accepting 
risk  "  —  Penal  Code  (Act  XLV,  of  i860), 
ss.  304 A,  88,  52.]  A  kobiraj  operated  on  a 
man  for  internal  piles  by  cutting  them  out 
with  an  ordinary  knife.  The  man  died  from 
hemorrhage.  The  kobiraj  was  charged,  un- 
der s.  3Q4A  of  the  Penal  Code,  with  causing 
death  by  doing  a  rash  and  negligent  act.  It 
was  contended  that,  inasmuch  as  the  prison- 
er had  performed  similar  operations  on  pre- 
vious occasions,  it  was  not  a  rash  act  within 
the  meaning  of  that  section,  and  that,  at  all 
events,  he  was  entitled  to  the  benefit  of  s.  88 
of  the  Penal  Code,  as  he  did  the  act  in  good 
faith,  without  any  intention  to  cause  death, 
and  for  the  benefit  of  the  patient  who  had 
accepted  the  risk.  Held  that,  as  the  prison- 
er  was  admittedly  uneducated  in  matters  of 
surgery,  and  havmg  regard  to  the  meaning 
of  "  good  faith  "  as  defined  in  s.  52  of  the 
Penal  Code,  he  was  not  entitled  to  the  be-* 
nefit  of  s.  88.  Held  further  that  s.  88  did 
not  apply  to  the  case,  as  it  was  not  shown 
by  the  accused,  on  whom  the  burden  of  pro- 
ing  that  fact  lay,  that  the  deceased  knew  the 
risk  he  was  running  in  consenting  to  the 
operation,  and  he  could  not  therefore  be  said 
to  have  accepted  the  risk.  Held  also  that, 
under  the  circumstances,  the  conviction  un- 
der s.  304A  was  a  proper  one. — Sukaroo  Ko- 
biraj V.  Empress,  I.  L.  R.,  14  Cal.  566  [see 
p.  757  of  this  book]. 

See  Culpable  Homicide,  i. 
n    False  Charge,  7. 

Reasonable  Sum- 
Security  for  Good  Behaviour  to  be  for  a. 
See  Security  FOR  Good  Behaviour, 
I. 

Reasons  for  Conviction— 

1.  Reasons  for  Conviction — Criminal 
Procedure  Code  (Act  X.  of  1872),  s.  227,  cl.  h — 
Practice  of  High  Court  on  revision,']  Under 
cl.  h  of  s.  227  of  the  Criminal  Procedure  Code, 
although  a  Magistrate  is  not  required  to  re* 
cord  any  evidence,  he  should,  in  recording 
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Be€U3ons  for  Oonviotion  (contd.)-^ 

his  reasons  for  the  conviction,  state  them  so, 
that  the  High  Court,  on  revision,  may  judge 
whether  there  were  sufficient  materials  be- 
fore him  to  support  the  conviction.  Where 
they  were  not  so  stated,  the  High  Court,  on 
motion,  set  the  conviction  aside. — Empress 
V.  Panjab  Singh,  I.  L.  R.,  6  Cal.  579  [see  p. 
296  of  this  book]. 

2.  Reasons  FOR  Conviction — Excise  Act 
CBeng.  Act  VIL  of  1878),  w.  5J,  S9»  H-- 
Beng.  Act  IV,  of  j88i,  s.  2— Selling  spiriiu- 
Otis  liquor  without  license — Reasons  for  find- 
ing of  Magistrate  in  case  of  conviction  to  he 
recorded — Criminal  Procedure  Code  (Act  X, 
of  1872)^  s.  227,  cl,  A.]  A  Magistrate,  in  cases 
where  no  appeal  lies,  is  bound  to  record  a 
brief  statement  of  his  reasons  for  convicting 
an  accused.  Where  a  person  is  arrested,  and 
certain  charges  are  entered  against  him  in 
the  police-book,  he  should  not,  on  the  day 
of  trial,  be  called  upon  to  meet  other  charges 
without  previous  intimation  being  given  to 
him  of  the  additional  charges. — Empress  v. 
Radoinath  Shaha,  I.  L.  R.,  8  Cal.  195  [see 
p.  381  of  this  book]. 

See  Summary  Trial,  5,  6. 

Beoalling  Witnesses  for  Prosecu- 
tion Tor  Oross-examination— 
See  Witnesses  for  Prosecution,  2. 

Receipt  for  Summons- 
Refusal  to  give.  See  Summons. 

Beoeiving  Stolen  Property- 
See  Commitment,  2. 
M    Several  Offences. 
n    Stolen  Property. 

Becogrnizance— 

1.  Recognizance — Pamer  of  High  Court 
to  interfere  when forfeHedJ]  The  High  Court 
has  no  power  to  reduce  the  amount  of  recog- 
nizances which  have  been  forfeited,  but  in  a 
case  of  hardship  the  matter  should  be  re- 
ferred to  Government. —  Empress  v,  Nurul 
Huqa,  I.  L.  R., 3  Cal.  757  [seep.  147  of  this 
book]. 

2.  Recognizance — Proceedings  on  for- 
feiture of — Evidence — Criminal  Procedure 
Code  (Act  X.  of  1872),  s.  $02^^  A  Magis- 
trate is  not  justified  in  forfeiting  a  recogni- 
zance under  s.  502  of  Act  X.  of  1872,  unless 
the  party  charged  with  a  breach  of  the  peace 
has  had  an  opportunity  of  cross-examining 
the  witnesses  upon  whose  evidence  the  rule 
to  show  cause  why  the  recognizance  should 
not  be  forfeited  has  been  issued. — Empress 
V,  Nobin  Chundra  Dutt,  I.  L.  R.,  4  Cal.  865 
[see  p.  206  of  this  book]. 

3.  Recognizance — Recogniwance  to  keep 
the  peace — Form  of  summons  under  s.  4g2 
of  the  Criminal  Procedure  Code  (Act  X,  of 
1872J,]    The  words  of  s.  492  of  the  Code  of 


Recognizance  (contd.)— 

Criminal  Procedure  are  directory,  and  not 
imperative  ;  and  an  omission  to  insert  in  a 
summons  under  that  section  the  amount  of 
the  recognizance  and  security  required  will 
not  invalidate  any  subsequent  proceedings 
binding  over  the  parties  to  keep  the  peace. 
— Abasu  Begum  v.  Umda  Khannm,  I.  L.  R., 
8  Cal.  724  [see  p.  414  of  this  book]. 

4.  Recognizance — Recognimance  to  keep 
the  peace — Power  of  a  District  Magistrate  /# 
call  on  a  person  residing  in  another  district 
to  furnish  security — Criminal  Procedure 
Code  (Act  X.  of  1882),  s,  107— Procedure.^ 
The  provisions  of  s.  107  of  A^X.of  1882  do 
not  empower  a  Magistrate  to  issue  process  00 
persons  not  residing  within  the  limits  of  his 
district.  The  proper  course  for  a  Magistrate 
to  pursue,  where  he  believes  that  certain  per* 
sons  who  are  resident  beyond  the  limits  of  his 
district  are  likely  to  commit  a  breach  of  tbe 
peace  within  his  district,  is  to  cause  informa- 
tion of  the  fact  to  be  given  to  the  Magistrate 
within  whose  district  such  persons  reside,  and 
to  produce  evidence  in  support  of  such  view, 
in  order  that  proceedings  may  be  taken 
against  them  by  a  Court  which  has  jurisdic^ 
tion. — In  the  Matter  of  the  Petition  of  Ra- 
jendro  Roy  Chowdhry,  I.  L.  R.,  11  CaL  7J7 
[see  p.  650  of  this  book]. 

5.  Recognizance — Recognisance  to  keep 
the  peace — Criminal  Procedure  Code  (Afl  X^ 
of  1882),  s.  107— Power  of  District  Magis- 
trate to  call  on  person  residing  in  another  dis- 
trict  for  security.']  A  Magistrate  has  no  juris- 
diction to  take  proceedings  under  s.  107  of 
the  Criminal  Procedure  Code  against  a  per- 
son  not  personally  within  his  jurisdiction.  In 
the  Matter  of  the  Petition  of  Jai  Prokash  Lai 
(I.  L.  R.,  6  All.  26)  and  In  the  Matter  of  tbe 
Petition  of  Rajendro  Chunder  Roy  Chovrdhry 
(I.  L.  R.,  1 1  Cal.  737)  followed.  Even  assum- 
ing there  was  jurisdiction,  it  was  not  a  case 
where  the  Magistrate  should  have  called  upon 
the  petitioner  to  appear  personally,  he  resid- 
ingata  distance,  there  being  no  special  cir- 
cumstance making  his  personal  attendance 
necessary,  and  the  Magistrate  having  power 
under  s.  116  to  allow  him  to  appear  by  a 
pleader. — In  the  Matter  of  the  Petition  of 
Dinonath  Mullick;  Dinonath  MuUick  r. 
Giriia  Prosonno  Mookerjee,  I.  L.  R.,  12  Cal. 
133  [see  p.  660  of  this  book]. 

See  Revision. 

Record— 

Of  Evidence  in  Absence  of  Accused.  See 

Evidence,  6. 
To  be  so  framed  as  to  j  ustify  Sanction .  See 

Sanction  to  Prosecute,  13. 

Becord  of  Inferior  Ck)urt— 

I.  Record  of  Inferior  Court — Expla* 
nation  of  order  passed^-^Criminal  Procedure 
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Beoord  of  Inferior  Oourt  (contd,)-^ 

Code  (Act  X.  of  1872),  s.  295— Indefinite 
period  of  imprisonment  in  drfault  of  secu- 
rity.  Order  for."]  Where  a  Sessions  Judge 
has,  under  s.  295  of  Act  X.  of  1873,  called  for 
the  record  of  an  inferior  Court,  he  is,  before 
referring  the  case  to  the  High  Court  for 
orders,  bound  to  call  upon  the  inferior  Court 
for  an  explanation  of  the  order  passed,  and 
should  submit  such  explanation,  together 
with  the  rest  of  the  record,  to  the  High  Court 
An  order  directing  an  accused  "  to  be  im- 
prisoned until  he  gives  security  *'  is  bad ;  a 
definite  period  for  such  imprisonment,  not 
exceeding  one  year,  should  be  stated  in  the 
order. — Mailamdi  Fakir  v,  Taripulla  Pra- 
manik,  I.  L.  R.,  8  Cal.  644  [see  p.  413  of  this 
book], 

2.  Record  of  Inferior  Court — C«- 
minal  Procedure  Code  (Act  X.  of  1882),  5. 
43$  —  Further  enquiry  --^  Inferior  Criminal 
Court — Magistrate  of  the  District,  Powers 
of."]  A  Magistrate  of  a  District  is  competent, 
under  s.  435  of  the  Criminal  Procedure  Code, 
to  call  for  and  deal  with  the  record  of  any  pro- 
ceeding before  any  Magistrate  of  whatever 
class  in  his  own  district. — Opendro  NatK 
Ghose  V,  Dukhini  Bewa,  I.  L.  R.,  12  Cal. 
473  [see  p.  673  of  this  book]. 

Becording  of  Confession- 
See  Confession,  13. 

Recording  of  Reasons  for  Convic- 
tion- 
See  Reasons  for  Conviction. 

Reference  to  Books  on  Trial- 
See  Right  of  Reply,  i. 

Reference    to    District    Magis- 
trate- 
See  Jurisdiction,  6. 

Reference  to  High  Court— 

Reference  to  High  Court  —  District 
Magistrate,  Power  of — Order  of  Appellate 
Court — Jurisdiction  —  Criminal  Procedure 
Code  (Act  X.  of  1872J,  ss.  2gs,  2g6,  297.']  A 
District  Magistrate,  being  of  opinion  that  the 
Sessions  Judge  had,  on  appeal,  improperly 
set  aside  a  conviction  made  by  a  Cantonment 
Magistrate,  referred  the  matter  to  the  High 
Court  under  s.  297  of  the  Code  of  Criminal 
Procedure.  Held  that  the  Magistrate  had 
no  power  to  make  such  a  reference.  —  Em- 
press V.  Ram  Lall,  I.  L.  R.,  8  Cal.  875  [see 
p.  432  of  this  book]. 

Befireshing  Witness's  Memory— 
I.  Refreshing  Witness's  Memory — Evi- 
dence—  Memorandum  made  by  police-officer 
— Examination  of  witness — Criminal  Proce- 
dure Code  (Act  X.  of  1872),  ss.  119,  126.']  A 
prisoner  on  his  trial  is  not  entitled  to  insist 
that  a  memorandum  made  by  a  police-officer 


Befireshing   Witness's    Memory 

{contd,) — 
under  the  provisions  of  s.  1 19  of  the  Code  of 
Criminal  Procedure  shall,  in  the  course  of  the 
examination  of  such  officer,  be  referred  to  by 
the  latter  for  the  purpose  of  refreshing  his 
memory.  Reg.  v.  Uttamchand  Kapurchand 
(I  I  Bom.  H.  C.  R.  120)  distinguished. — Em. 
press  V.  Kali  Churn  Chunari,  I.  L.  R.,  8  Cal. 
154  [see  p.  376  of  this  book]. 

2.  Refreshing  Witness's  Memory  ^- 
Evidence  —  Writing  to  refresh  memory  — 
Right  of  Counsel  to  inspect  the  writing — 
Neglect  to  exercise  such  right — Deposition  of 
medical  witness — Criminal  Procedure  Code 
(A61  X.ofi872),  w.  240, 323 — Duty  of  Judge 
when  charging  Jury — Constructive  murder 
under  s.  34  of  Penal  Ccfde  (Aa  XL  V.  of  1860J 
— Effect  on  others  charged  under  s,  14Q— 
Irregularities  in  procedure  and  admission  of 
evidence."]  Per  Field,  J. — The  grounds  upon 
which  the  opposite  party  is  permitted  to  in- 
spect a  writing,  and  to  refresh  the  memory 
of  a  witness,  are  threefold  :  (i)  to  secure  the 
full  benefit  of  the  witness's  recollection  as  to 
the  whole  of  the  facts  ;  (ii)  to  check  the  use 
of  improper  documents  ;  (iii)  to  compare  his 
oral  testimony  with  his  written  statement. 
Per  Field,  J. — ^The  opposite  party  has  a  right 
to  look  at  any  particular  writing  before  or 
at  the  moment  when  the  witness  uses  it  to 
refresh  his  memory  in  order  to  answer  a 
particular  question  ;  but  if  he  then  neglects 
to  exercise  his  rieht,  he  cannot  continue  to 
retain  the  right  throughout  the  whole  of  the 
subsequent  examination  of  the  witness.  Per 
Field.  J. — Under  the  provisions  of  s.  323  of 
the  Code  of  Criminal  Procedure,  the  exami- 
nation of  a  medical  witness  taken  and  duly 
attested  may  be  given  in  evidence  in  any  cri- 
minal trial ;  but  in  order  that  such  evidence 
may  be  admissible  against  any  individual 
accused  person,  the  examination  must  have 
been  taken  in  the  presence  of  the  accused 
person.  Per  Field,  J. — It  is  the  duty  of  a 
Judge  to  give  a  direction  upon  the  law  to  the 
lury  so  far  as  to  make  them  understand  the 
law  as  bearing  upon  the  facts  ;  and  if  he  does 
not  give  them  an  explanation  of  the  law 
sufficiently  comprehensive  to  enable  them  to 
decide  the  particular  issue,  it  is  a  misdirec- 
tion. Per  Field,  J. — Where  a  prisoner  is 
constructively  guilty  of  murder  under  s.  34 
of  the  Penal  Code,  it  is  doubtful  if  he  can  be 
said  to  have  committed  the  offence  of  murder 
within  the  meaning  of  s.  149,  so  as  to  make 
other  prisoners,  by  a  double  construction, 
guilty  of  murder.  Per  Field,  J. — Irregular- 
ities under  s.  240  of  the  Criminal  Procedure 
Code  in  the  selection  of  the  jurors,  and  in  the 
admission  of  the  deposition  of  a  medical 
witness  treated,  it  not  being  shown  that  the 
prisoners  had  been  thereby  prejudiced,  as 
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Refreshing    Witness's    Memory 

(contd.) — 
being  objections  which  ought  not  to  be  enter- 
tained for  the  purpose  of  interfering  with  the 
verdict,  regard  being  had  to  the  provisio  ns  of 
s.  283  of  the  Criminal  Procedure  Code,  and 
S.I  67  of  the  Evidence  A6t. — Em  press  t».  J  hub- 
boo  Mahton,  I.  L.  R.,  8  Cal.  739  [see  p.  420 
of  this  book]. 
See  Statements  to  Police  during  In- 
vestigation. 

Befreshlng    Witness's    Memory 
from  Dying  Statement- 
See  Charge,  3. 

Beftisal— 

Of  Juror  to  act.  See  Public  Nuisance, 
8. 

Of  Minority  of  Jury  to  act.  See  Public 
Nuisance,  12. 

To  give  Receipt  for  Summons.  See  Sum- 
mons. 

To  grant  Summonses  for  Witnesses  for 
Defence.  See  Possession,  2  ;  Wit- 
nesses FOR  Defence. 

Registration- 
Altered  Document  presented  for.  See  Evi- 
dence, 2. 

Beg^tration  Act — 

Registration  Act  (III.  of  1877),  s.  S2, 
cl.  a,  and  ss.  83,  72,  7J — Prosecution  un* 
der  —  False  statement  before  Registrar.'] 
Where  the  accused  was  tried  for  intention- 
ally making  a  false  statement  in  the  course 
of  certain  proceedings  taken  before  a  Re- 
gistrar, held  that,  even  assuming  that  such 
proceedings  were  taken  under  s.  72  of  the 
Registration  Act,  and  not  as  they  should 
have  been  under  s.  73,  the  appearance  of  the 
accused  before  the  Registrar,  and  his  taking 
no  objection  to  the  form  of  the  proceedings, 
will  cure  the  irregularity  for  the  purposes 
of  a  criminal  trial  under  the  provisions  of 
the  Registration  Act.  Nor  under  similar 
circumstances  will  the  want  of  verification 
of  a  petition  of  appeal  on  the  part  of  the 
applicant,  as  provided  by  s.  73  of  flie  Act, 
oust  the  jurisdiction  of  the  Criminal  tourt. 
Reg.  V,  James  Berry  (28  L.  J.,  M.  C,  86  ; 
8  Cox.  C.  C.  121);  Queen  v.  Thomas 
Fletcher  (L.  R.,  i  C.  C.  R.  320) ;  Turner  v. 
Post- Master-General  (5  B.  and  S.  756)  ; 
Queen  v.  Hughes  (L.  R.,  4  Q.  B.  D.  614  ; 
14  Cox.  C.  C.  285)  ;  Queen  v.  Smith  (L. 
R.,  1  C.  C.  R.  no;  u  Cox.  C.  C.  101) 
followed.  Held  also  that,  except  as  directed 
by  s.  82  of  Act  III.  of  1877,  the  Magistrate 
has  no  authority  on  his  own  mere  motion 
to  frame  a  charge  against  the  accused,  in 
consequence  of  evidence  given  in  the  course 
of  the  trial  by  the  Registering  Officer,  in 
respect  of  certain  statements  made  before 


;. — Em- 
RT,  10  CaL 


TO    Prose- 


Begistration  Aot  {contd.) 

him  during  registration 

press  V.  Batesar  Mandal,  I.  L. 

604  [see  p.  548  of  this  book]. 
S.  82.  See  Revision,  3. 
Ss.  82,  83.  See  Sanction 
cute,  9. 

Registration  of  Land- 
See  Possession,  9. 

Regulations— 

1805.  XII.    See  Jurisdiction,  4. 
n        XIV.    See  Judgment,  4. 

1806.  XVn.    See  Sanction  to  Prose- 

cute, 4. 

1807.  IV.    See  General  Clauses 

Act. 

Remand  for  Re-trial    after   Dis- 
missal- 
See  Discharge,  4. 

Remedies  provided  by  Law  to  be 
first  exhausted- 
See  Possession,  2. 

Rent- 
Dispute  as  to  Right  to  collect.    See  Pos- 
session, 14,  23,  25. 
Order  prohibiting  Collection  of.  See  Pub- 
lic Nuisance,  19. 

Rent    Act  (Beng.  Act  VIIL  of 
1869)- 
Distraint  under.    See  Criminal  Tres- 
pass, 3. 

Report  of  Additional  Chemical 
Examiner— 
Report  of  Additional  Chemical  Exa- 
mine r — Evidence — Criminal  Procedure  Cade 
(Act  X.  of  1882J,  s.  SiO.'i  A  document,  pur- 
porting to  be  a  report  under  the  hand  of  an 
"  Additional  Chemical  Examiner"  upon  a 
matter  or  thing  submitted  to  him  foranaljrsis 
and  report,  cannot  be  received  in  evidence 
under  s.  510  of  Act  X.,  1882. — Empress  r. 
Autal  Muchi,  I.  L.  R.,  10  Cal.  1026  [see 
p.  570  of  this  book]. 

Report  of  Ma^gistrate  into  Oanse 
of  Death- 
See  Inquiry  into  Cause  of  Death. 

Report  of  Police-ofBLoer  who  is  an 
Accused- 
See  Dismissal  of  Complaint,  2, 

Representations  (Obscene)— 
See  Transfer  of  Case,  3. 

Resistance — 

To  Execution  of  Legal  Process.  See  Sen- 
tence, 4.  • 

To  Public  Servant.  See  Public  Servant, 
3. 

Retcuning  Stolen  Property— 
See  Stolen  Property,  i. 
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Re-trial— 

See  Adultery,  2. 
n    Discharge,  i,  4. 

Review  of  Judgment— 

Review  OF  Judgment  OF  High  Court — 
Criminal  Procedure  Code  (Act  X.  of  1882), 
s.  369}  The  verdict  and  judgment  of  a  Di- 
visional Bench  of  a  High  Court,  coupled  with 
the  sentence  in  a  criminal  case,  are  absolute- 
ly final,  and  as  soon  as  they  have  been  pro- 
nounced and  signed  by  the  Judges,  the  High 
Court  is/M«c/w5  officio,  and  neither  the  Court 
itself,  nor  any  Bench  of  it,  has  any  power  to 
revise  that  decision,  or  interfere  with  it  in 
any  way. — In  the  Matter  of  the  Petition  of 
F.  W.  Gibbons,  I.  L.  R.,  14  Cal.  42  [see  p. 
713  of  this  book]. 

Review  of  Order- 
See  Public  Nuisanxe,  17. 

Revision— 

1.  Revision— Cnwt«tf/  Procedure  Code 
(Act  X.  of  1872),  ss,  294,297 — Poiaer  of  High 
Court —  *'  Material  error, "^  In  a  case  of 
apprehended  breach  of  the  peace,  the  Ma- 
gistrate bound  over  the  parties  in  sums  of 
money  aggregating  on  the  whole  to  Rs.  60,000 
upwards.  The  High  Court  quashed  the 
order,  holding  that  it  was  altogether  unrea- 
sonable. Per  Markby,  J. — Ss.  294  and  297, 
Act  X.  of  1872,  do  not  dibar  the  High  Court 
from  interfering  where,  in  cases  requiring 
the  exercise  of  discretion,  it  appears  upon 
the  face  of  the  proceedings  that  the  Ma^^is- 
trate  ha?  exercised  no  discretion  at  all,  or 
has  exercised  his  discretion  in  a  manner 
wholly  unreasonable.  Per  Mitter,  J. — Un- 
der s.  297,  the  High  Court  has  the  power  of 
interfering  with  judgments,  sentences,  or  or- 
ders of  Courts  subordinate  to  it,  if  there  has 
been  a  material  error  in  any  judicial  pro- 
ceeding of  such  Courts,  meaning  thereby 
any  error  appearing  on  the  face  of  a  judicial 
proceeding  resulting  in  an  unjust  order. — In 
the  Matter  of  Jugg^t  Chunder  Chuckerbutty, 
I.  L.  R.,  2  Cal.  1 10  [see  p.  29  of  this  bookj. 

2.  Revision — High  Court,  Power  of,  as  a 
Court  of — Order  of  acquittal — Criminal  Pro- 
cedure Code  (Act  X.  of  1872),  s.  296.']  The 
High  Court,  as  a  Court  of  Revision,  will  not 
interfere  with  an  order  of  acquittal. — Muni- 
cipal Committee  of  Dacca  v.  Hingoo  Raj, 
I.  L.  R.,  8  Cal.  89s  [see  p.  436  of  this  book]. 

3.  Revision — Revision  on  facts — Act  X.  of 
1882,  s,  435 —  Evidence  —  Registration  Act 
(III.  of  1877),  s.  82^  Under  s.  435  of  the 
Criminal  Procedure  Code,  the  Hi?h  Court 
has  power  to  go  into  questions  of  fa^t ;  but 
it  will  only  exercise  this  power  in  cases  in 
which  it  finds  that  it  will  be  in  the  interests 
of  justice  to  do  so.  N  was  charged  with  hav- 
ing made  a  false  statement  before  a  Sub-Re- 


Revision  (contd,) — 

gistrar  in  identifiying  K,  a  person  who  had 
executed  a  mortgage-deed  in  favour  of  R, 
and  who  was  a  neighbour  of  his  (N's),  as  be- 
ing the  person  to  whom  R  had  agreed  to  ad- 
vance the  money,  the  consideration  of  the 
mortgage.  The  false  statement  consisted  in 
his  stating  to  the  Sub-Registrar  that  he 
••  knew  K  as  his  neighbour."  During  the 
hearing  of  the  case,  it  was  sought  to  prove 
a  statement  made  by  R  to  a  third  party  (R  hav- 
ing died  previous  to  the  institution  of  the 
case)  to  the  effect  that  N  had  told  him  cer- 
tain fa6ts.  A  memorandum  alleged  to  be  in 
the  handwriting  of  N  was  also  tendered  and 
received  in  evidence  without  any  further 
proof  as  to  its  being  in  N's  handwriting  than 
that  it  bore  a  similarity  to  another  piece  of 
paper  proved  to  bear  his  handwriting.  Held 
that  the  statement  made  by  R  to  the  third 
party  was  inadmissible  ana  irrelevant,  and 
the  memorandum  was  wrongly  received  in 
evidence.  —  Nobin  Krishna  Mookerjee  v. 
Rassick  Lall  Laha,  I.  L.  R.,  10  Cal.  1047 
[see  p.  575  of  this  book]. 

4.  Revision  —  Criminal  Procedure  Code 
(ActX.  of  1882),  Ch,  XXXI I.^Sonthal  Per. 
gunnahs  —  Act  XXXVII,  of  18 SS,  s.  4,  cl.  i 
—Scheduled  Districts  Act  (XIV.  of  1874).'] 
Under  s.  4  (cl.  i)  of  Act  XXXVII.  of  1855 
(which  is  still  in  force  in  the  Sonthal  Pergun- 
nahs)  all  sentences  passed  in  criminal  cases 
are  final.  An  order  under  that  Act  sentencing 
an  accused  to  imprisonment  is  not  open  to 
revision  under  Ch.  XXXII.  of  the  Code  of 
Criminal  Procedure.  —  Dular  Dat  Rai  v, 
Nijabat  Hosein,  I.  L.  R.,  12  Cal.  536  [sec 
p.  681  of  this  book]. 

5.  Revision — Practice — Criminal  Proce- 
dure Code  (Act  X.  of  1882),  s.  43s — Revision 
where  lower  Court  has  concurrent  Jurisdic- 
tion with  High  Court.']  The  H igh  Court  will 
not  entertain  an  application  for  revision  in 
cases  where  the  District  Court  or  Magistrate 
has  concurrent  revisional  jurisdiction  with 
the  High  Court  save  on  some  special  ground 
shown,  unless  a  previous  application  shall 
been  made  to  the  lower  Court ;  but  in  cases 
in  which  concurrent  jurisdiction  is  not  pos- 
sessed by  the  lower  Courts,  no  such  general 
rule  exists.  —  In  the  Matter  of  the  Queen- 
Empress  V,  Reolah  and  others,  I.  L.  R.,  14 
Cal.  887  [see  p.  781  of  this  book]. 

See  Appeal,  5. 

»    Jurisdiction  of  High  Court,  4. 
»     Possession,  21. 
»    Public  Nuis.\nce,  17. 

Revival  of  Prosecution— 

Revival  of  Prosecution  —  Presidency 
Magistrates' Act  (IV.  of  1877),  ss,82,  86,  87, 
expL  2 — Examination  of  witnesses.']  A  "  re- 
vival of  a  prosecution,"  as  mentioned  in  expl. 
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Revival  of  Prosecution  {contd,)-- 

2  of  s.  87  of  Act  IV.  of  1877,  is  not  a  conti- 
nuation  of  the  original  prosecution  from 
which  the  accused  has  been  discharged.  On 
the  revival  of  the  prosecution,  all  the  wit- 
nesses, on  whose  evidence  the  prosecution 
intended  to  rely,  must  be  examined  before 
the  Magistrate,  and  if  any  of  them  were  ex- 
amined at  the  time  of  the  original  prosecu- 
tion, they  must  be  examined  de  novo. — Em- 
press V.  Chunder  Nath  Dutt,  I.  L.  R.^  5  Cal. 
121  [see  p.  214  of  this  book]. 

See  Discharge,  1—3. 

Right— 

Of  Accused  to  call  for  and  inspect  State- 
ments of  Witnesses  made  to  Police. 
See  Statements  to  Policb  during 
Investigation. 

Of  Counsel  to  inspect  Writing.  See  Re- 
freshing Witness's  Memory,  2. 

Of  Fishery  in  Public  River.  See  Fishery, 

Of  Private  Defence  of  Property.  See  Riot- 
ing,  2. 

Of  Self-defence.  See  Possession,  2. 

Of  Way.  See  Possession,  8;  Public  Nui- 
sance, 7,  9. 

To  collect  Rents.  See  Possession,  14, 23, 

25- 
To  Standing  Crops.  See  Possession,  7. 

Right  of  Reply— 

I .  Ri ght  OF  Reply —  Witnesses  not  called 
for  defence — Reply  by  prosecutor — Reference 
to  books  on  trial — Examination  of  prisoner  by 
Judge — Nature  of  questions  permissible — 
Questioning  jury  as  to  verdict — Criminal 
Procedure  Code  (A61  X.  of  1882),  ss,  289,  2go, 
303,  307,  342.1  At  the  close  of  the  evidence 
for  the  prosecution,  the  attorney  for  the  de- 
fence, in  answer  to  the  Judge,  stated  that  he 
meant  to  call  witnesses.  The  Court  then  ad- 
journed, and  on  the  following  day  the  attorney 
stated  that,  on  reconsideration,  he  did  not  in- 
tend to  call  witnesses.  The  Judge  allowed  the 
prosecutor  to  reply.  Held  that,  though  the 
strict  interpretation  of  ss.  289,  292  of  the  Cri- 
minal Procedure  Code  would  warrant  this 
course,  it  was  never  meant  by  the  Legislature 
that  the  prosecutor  should  have  a  reply  when 
no  witnesses  are  called  for  the  defence,  the 
object  of  the  law  being  evidently  to  let  each 
side  have  an  opportunity  of  commenting 
on  the  evidence  of  the  other,  and  not  to  give 
an  additional  advantage  to  the  prosecutor 
in  such  a  case  as  the  present.  A  well-known 
treatise,  such  as  Taylor's  Medieal  Jurispru- 
dence, may  be  referred  to  in  the  course  of 
trial.  Hatim  v.  Empress  (i  C.  L.  R.  86) 
followed.  It  is  improper  on  the  part  of  a 
Judge  when  examining  a  prisoner  under 
s.  342  of  the  Criminal  Procedure  Code  to 
cross-examine  him.  The  only  questions  which 


Right  of  Reply  {conid,)-- 

are  permissible  are  such  as  will  enable  the 
prisoner  to  explain  any  circumstances  appear- 
ing in  the  evidence  against  him.  Although 
s.  303  of  the  Criming  Procedure  Code  em- 
powers a  Judge  to  ask  the  jury  such  questions 
as  are  necessary  to  ascertain  what  their  ver- 
dict is,  it  was  never  contemplated  that,  on  as- 
certaining  that  the  jury  are  not  unanimoos, 
the  Judge  should  make  minute  inquiries  to 
learn  the  nature  of  the  majority  and  its  opi- 
nion, so  that  he  should  have  the  opportuni- 
ty of  accepting  or  refusing  that  opinion  as  a 
verdict,  according  as  it  coincides  with  his  own 
opinion  or  not.  Whatever  may  be  the  opi- 
nion of  the  Judge,  if  he  goes  so  far  as  to  ask 
the  jury  what  is  the  exact  majority,  and  what 
is  the  opinion  of  the  majority,  he  ought  to 
receive  that  verdict  without  hesitation,  and, 
if  he  differs  from  it,  he  should  proceed  as  di- 
rected by  s.  307.  A  prisoner,  or  his  Coun- 
sel, is  at  liberty  to  offer  evidence  or  not,  as 
he  thinks  proper,  and  no  inference  onfavonr- 
able  to  him  can  be  drawn  because  be  takes 
one  course  rather  than  another.  —  Huny 
Churn  Chuckerbutty  v.  Empress,  I.  L.  R.,  10 
Cal.  140  [see  p.  517  of  this  bookj. 

2.  Right  of  Reply — Absence  of  entry  in 
a  book  irrelevant — Evidence  Act  (I.  of  187 2) » 
s.  34 — Reply,  Prosecutor's  right  of--Crimi' 
nal  Procedure  Code  (Act  X,  of  1882),  ss.  28g, 
292."]  Though,  under  s.  34  of  the  Evidence 
Act,  the  actual  entries  in  books  of  account 
regularly  kept  in  the  course  of  business  are 
relevant  to  the  extent  provided  by  the  sec- 
tion, such  a  book  is  not  by  itself  relevant  to 
raise  an  inference  from  the  absence  of  any 
entry  relating  to  a  particular  matter.  The 
fact  that  the  accused  has,  durins^  the  cross- 
exam  inaticn  of  the  witness  for  the  prosecu- 
tion, used  certain  documents,  and  that  such 
documents  have  been  put  in  as  evidence  on 
his  behalf,  does  not  entitle  the  prosecutor  to 
the  right  of  reply,  if,  when  asked  upon  the 
close  of  the  case  for  the  prosecution  whe- 
ther he  means  to  adduce  evidence,  the  ac- 
cused says  that  he  does  not — Empress  v. 
Grees  Chunder  Banerjee,  I.  L.  R.,  10  CaL 
1024  [see  p.  569  of  this  book]. 

3.  Right  of  Reflv— Witness  called  &f 
Court  —  Tendering  witnesses  for  cross-^xo' 
mination— Criminal  Procedure  Code  (ActX. 
of  1882J,  ss.  28Q,  340.}  The  giving  ol  any 
documentary  evidence  by  an  accused  person, 
during  the  cross-examination  of  the  witness- 
es for  the  prosecution,  and  before  he  is  ask- 
ed under  s.  289  if  he  means  to  adduce  evi- 
dence, does  not  give  a  right  of  reply  to  the 
prosecution.  Queen-Empress  v.  Grees  Chun- 
der Banerjee  (I.  L.  R.,  10  Cal.  1024)  fol- 
lowed. In  a  trial  before  the  Sessions  Court 
the  prosecution  is  not  bound  to  tender  for 
cross-examination  all  witnesses  called  before 
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Bight  of  Reply  (contd.)-- 

the  committing  Magistrate.  The  Court 
would  not  call  a  witness  on  whose  evidence 
it  could  not  put  implicit  reliance. — Empress 
of  India  v.  Kaliprosonno  Doss  and  o*^hers, 
I.  L.  R.,  14  Cal.  24s  [see  p.  735  of  this  book]. 

Riot— 

Counter-charges  of.  See  Irregularity,  5. 
Death    caused   during.   See    Culpable 

Homicide,  4. 
For  Possession.  See  Possession,  2. 
Parties     opposed     in.    See     Separate 

Charges,  2, 

Riot  and  Criminal  Trespass- 
See  Separate  Trial,  3. 

Riot  and  Grievous  Hurt- 
Separate  Sentences  for.  See  Sentence, 
6. 

Riot  and  Hurt- 
See  Sentence,  7. 
if    Separate  Trial,  2. 

Rioting— 

1.  Rioting  — P^wo/  Code  ("Act  XLV.  of 
i860),  s.  I $6 — Manager  of  indigo-factory.'] 
In  order  to  convict  the  manager  of  an  indigo- 
factory  under  s.  156  of  the  Penal  Code,  it 
must  be  shown  by  legal  evidence*  (i)  that  a 
riot  was  committed ;  (2)  that  the  riot,  if 
committed,  was  committed  for  the  benefit  of 
the  accused  ;  and  (3)  that  the  accused  had 
reason  to  believe  that  a  riot  was  likely  to  be 
committed.  —  Brae  v.  Empress,  I.  L.  R.,  10 
Cal.  338  [see  p.  537  of  this  book]. 

2.  Rioting — Unlawful  assembly — Right 
of  private  defence  of  property — Penal  Code 
{Act  XLV.  of  i860),  ss^  97,  I03t  104,  10$, 
J41,  147.']  A  party  of  persons,  consisting 
of  some  five  piadas  and  a  number  of  coolies 
sufficient  for  the  work  to  be  done,  went  to  a 
spot  on  a  river  flowing  through  the  lands  of 
M  for  the  purpose  of  either  repairing  or  erect- 
ing a  bund  across  it  to  cause  the  water  to 
flow  down  a  channel  on  to  the  lands  of  their 
master  T.  The  river  at  the  time  was  almost 
dry,  and  the  party  did  not  go  armed  ready 
to  fight  or  use  force,  and  they  did  not  during 
the  subsequent  occurrence  use  force.  Hav- 
ing arrived  at  the  spot  about  10  a.m.,  they 
proceeded  to  work  at  the  bund  until  the 
afternoon.  At  about  4  p.m.  a  body  of  men, 
consisting  of  about  1,200  in  all,  many  of 
them  armed  with  lathies,  and  headed  by  the 
prisoners,  who  were  servants  of  M,  which  had 
been  seen  collecting  together  during  the  day, 
proceeded  to  the  spot,  and  about  25  or  30  of 
them  attacked  T's  men,  some  five  of  whom 
were  more  or  less  severely  wounded  with  the 
lathies.  The  occurrence  resulted  in  the  con- 
viction of  some  of  M's  servants  for  rioting 
s.  147  of  the  Penal  Code.     M's  people  wholly 


Rioting  (contd,)-^ 
denied  any  right  on  the  part  of  T  to  construct 
or  repair  the  bund,  and  had  previously  de- 
nied the  existence  of  such  right,  and  refused 
permission  to  T  to  exercise  it.     It  was  con- 
tended that  the  assembly  of  M's  people  was 
not  an  "unlawful  assembly;"  that  the  in- 
terference by  T's  people  with  the  channel 
of  the  river  justified  them  in  coming  to  stop 
the  work,  and  the  show  and  use  of  force  in 
compelling  them  to  do  so.     Neld  that  the 
prisoners  had  been  rightly  convicted.    Held 
further  that,  as  no  right  of  private  defence 
of  property  is  conferred  by  the  Penal  Code, 
except  as  against  the  perpetrators  of  offences 
under  the  Penal  Code,  and  that,  as,  upon  the 
facts  of  the  case  as  found,  no  offence  had 
been  committed  by  T's  people,  their  acts 
amounting  merely  to  a  civil  trespass,  and 
that,  as  there  was  no  pressing  or  immediate 
necessity  of  a  kind,  shewing  that  there  was 
not  time  to  have  recourse  to  the  protection 
of  the  public  authorities,  no  question  as  to 
the  right  of  private  defence  arose  in  the  case. 
It  was  further  contended  that  M's  people  did 
not  assemble  to  enforce  a  right  or  supposed 
right  within  the  terms  of  s.  141  of  the  Penal 
Code,  but  to  defend  a  right,  and  that  such 
action  did  not  make  the  assembly  an  unlaw- 
ful one.    Held  that  they  were  members  of 
an  assembly,  the  common  object  of  which 
was,  by  show  of  criminal  force,  and  by  cri- 
minal force,  if  necessary,  to  enforce  the  right 
to  keep  the  river  channel  clear  by  preventing 
the  construction  of  the  bund,  and  by  demo- 
lishing it  so  far  as  it  was  constructed,  and 
that  tne  case  came  within  s.  141,  para.  4. 
Queen  v.  Mitto   Sing   (3  W.   R.  Cr.  41), 
Shunker  Singh  v.  Bunxiah  Mahto  (23  W. 
R.  Cr.  25),  and  Birjoo  Singh  v.  Khub  Lall 
(19  W.  R.  Cr.  66),  referred  to  and  comment- 
ed on. — Ganouri   Lai   Das   v.  Queen-Em- 
press. I.  L.  R.,  16  Cal.  206  [see  p.  889  of  this 
book]. 

Rioting  and  Hurt  with  Dangerous 
Weapons- 
See  Sentence,  3. 

Risk  of  Death— 

See  Culpable  Homicide,  2. 
f}    Rash  and  Negligent  Act,  2. 

River- 
Ballast  thrown  into  the.  See  Master  and 

Servant. 
Fishery  in.  See  Criminal  Trespass,  i. 
Strewing  Branches  on,  for  Fishing  Pur- 
poses. See  Public  Spring. 

Road- 
See  Possession,  8. 

Rules  under  Act  V.  of  1861— 

Power  to  make.  Sec  Police  Act,  3. 

1.  L.  R.,  Cal.  134, 
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Bunning  Stream- 
Fishing   in  Tank  connected  with.  See 
Fishery,  3. 

Rupture  of  the  Spleen- 
Death  caused  by.  See  Rash  and  Negli- 
gent Act,  I. 


Salaried  Officer  of  Municipality— 

Disqualification  of.  See  Irregularity,  2. 

Same  Kind,  Offences  of  the— 

Committed  in  respect  of  Different  Per- 
sons. See  Joinder  of  Charges,  i. 

Committed  within  One  Year.  See  Sepa- 
rate Charges,  i. 

Trial  of.  See  Separate  Trial,  i. 

Same  Offence,  Oontinuance  of— 
See  Municipal  Offences,  4. 

Same  Transaction- 
Charges  arising  out  of.  See  Joinder  of 
Charges,  2. 

Sanad  conferring  Title  of  Dignity : 

Not  a  Valuable  Security.  See  Forged 
Document,  2. 

Sanction  to  Prosecute — 

1.  Sanction  to  Prosecute  —  Reference 
— Municipal  Commissioners — Public  servant 
— Act  IV,  of  1877  (Presidency  Magistrates' 
Act),  ss,  39,  240^Penal  Code  (Act  XLV,  of 
i860),  ss.  ir,  21,  des.  10,  ill,  i.]  A  Muni- 
cipal Corporation  is  not  a  public  servant 
within  the  meaning  of  s.  39  of  A&.  IV.  of 
1877,  and  mav,  therefore,  be  prosecuted  under 
the  Penal  Code  without  the  preliminary 
sanction  of  the  Government  required  by  that 
section. — Empress  «.  Municipal  Corpora- 
tion of  the  town  of  Calcutta,  I.  L.  R.,  3  Cal. 
758  [see  p.  147  of  this  book]. 

2.  Sanction  to  Prosecute  —  Power  of 
District  Magistrate  to  proceed  where  prose- 
cutor  has  not  availed  himself  of  the  sanction 
— Amendment  of  charge —  Criminal  Proce- 
dure Code  (Act  X.  of  1872),  ss.  450,  470  ] 
Where  sanction  has  been  given  under  s.  468 
of  Act  X,  of  1872  by  a  Deputy  Magistrate 
to  a  person  to  prosecute  another  for  bring- 
ing a  false  charge,  and  such  sanction  is  not 

groceeded  under,  it  is  open  to  the  District 
[agistrate  to  take  up  the  case  under  s.  142 
without  complaint. — Empress  v.  Nipcha,  I. 
L.  R.,  4  Cal.  712  [see  p.  201  of  this  book]. 

3.  Sanction  to  Prosecute — Ss.  182, 211, 
of  the  Penal  Code  (Act  XLV.  of  1860)^ 
Power  of  Deputy  Magistra  te  to  question  sane- 
tion."]  A  Deputy  Magistrate  has  no  power  to 
question  an  order  made  by  his  superior,  sanc- 
tioning a  prosecution  under  ss.  182  and  211 
of  the  Penal  Code.  Whether  such  sanction 
has  been  rightly  or  wrongly  given  is  a  ques- 
tion for  the  accused  to  raise  before  a  com- 


Sanction  to  Prosecute  (contd.) — 

petent  Court — Empress  v.  Irad  Ally,  L  L.  R^ 
4  Cal.  869  [see  p.  208  of  this  bo<^]. 

4.  Sanction  to  Prosecute — For  giving 
false  evidence  —  Criminal  Procedure  Code 
(Act  X.  of  1872J,  5.  468  —  Jurisdiction  io 
give  sanction-— Case  settled  without  evidence 
— Duties  of  Judge  —  Prosecution  for  false 
evidence  on  verified  petition,  when  suck  of- 
rification  is  unnecessary.']  The  Courts  that 
have  jurisdiction  to  grant  a  sanction  to  pro 
ceedings  under  s.  468  of  Act  X.  of  1872  are 
the  Court  before  which  the  offence  was  al- 
leged to  have  been  committed,  and  theCoarts 
to  which  such  Court  is  subordinate.  Per 
Garth,  C.J. — Where  a  case  is  settled  with- 
out  evidence  being  gone  into,  the  Court 
in  which  the  suit  was  brought,  even  if  it 
have  power  to  sanction  criminal  proceedings 
against  any  of  the  parties  to  such  suit  uodcr 
s.  468  of  Act  X.  of  1872,  is  guilty  of  great 
impropriety  and  indiscretion  in  so  doing, 
inasmuch  as  it  can  have  had  no  opportunity 
of  judging  of  the  bona  fides  of  the  claim  or 
defence.  Semble. — A  petition  presented  un- 
der Reg.  XVII.  of  i8oi5,  not  requiring  veri- 
fication, cannot,  from  the  fact  of  it  being 
verified  unnecessarily,  be  made  the  subject 
of  a  prosecution  for  giving  false  evidence. — 
Juggut  Chunder  Mozumdar  v.  Kasi  Chun- 
der  Mozumdar,  I.  L.  R.,  6  Cal.  440  [see  p. 
276  of  this  book]. 

5.  Sanction  to  Prosecute— Sanc^s^m  to 
prosecution  for  making  a  false  charge — /V- 
nal  Code  (Act  XLV.  of  1860J,  s.  22/  ]  A 
sanction  for  a  prosecution  for  making  a 
false  charge  under  s.  211  of  the  Penal  Code 
without  hearing  all  the  witnesses  whom  the 
person  accused  of  making  the  false  charge 
wishes  to  produce,  is  illegal-  The  High 
Court  has  power  to  quash  an  illegal  con^- 
mitment  at  any  stage  of  the  case. — Empress 
V.  Shibo  Behara,  I.  L.  R.,  6  Cal.  584  [see  p. 
298  of  this  book]. 

6.  Sanction  to  Prosecute — Presidency 
Magistrates'  Act  (IV,  of  J877J,  »•  4'»  42, 
43,  168 — General  and  specific  sanction — Or- 
der of  discharge — Superintendence  of  High 
Court— Charter  Act  (24  &  25  Vic,  c.  104J, 
s.  75.]  The  only  course  to  be  pursued  where 
it  b  sought  to  set  aside  an  order  of  discharee 
made  by  a  Presidency  Magistrate  is  that  laid 
down  in  s.  168  of  Act  IV.  of  1877  •'  ^"d  as  by 
that  section  there  is  no  appeal  allowed  to  a 
complainant  who  is  a  private  individual,  it 
is  not  open  to  him,  by  invoking  the  aid  of  the 
High  Court  under  s.  15  of  the  Charter,  to 
obtain  under  the  Court's  extraordinary 
powers  that  which  he  might  obtain  had  he  a 
right  of  appeal. — In  the  Matter  of  Poooa 
Churn  Pal,  I.  L.  R.,  7  Cal.  447  [sec  p.  353 
of  this  book1. 
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Sanction  to  Proeeoute  (contd.)— 

7.  Sanction  to  Prosecute — For  making 
a  false  charge— Penal  Code  (Act  XLV.  of 
J860J,  s.  211 — Criminal  Procedure  Code  (Act 
X.  of  1872),  s.  468'.']  A  Magistrate  should 
not  direct  a  prosecutor  to  be  put  upon  his 
trial  under  s.  2ii  of  the  Penal  Code  without 
first  giving  him  an  opportunity  of  obtaining 
a  judicial  inquiry  into  the  charge  originally 
preferred  by  him.  The  sanction  to  prose- 
cute, contemplated  in  s.  468  of  the  Criminal 
Procedure  Code,  is  not  a  direction  to  prose- 
cute, but  i«  a  permission  granted  to  a  private 
person  to  exercise  his  own  unfettered  discre- 
tion as  to  whether  he  will  take  proceedings 
or  not. — Giridhari  Mondul  -0.  Uchit  Jha,  I. 
L.  R.,  8  Cal.  435  [see  p.  393  of  this  book]. 

8.  Sanction  to  Prosecute  —  Criminal 
Procedure  Code  (Act  X.  of  i8SjJ,  s.  195,  cl. 
c,  para.  2  —  Notice,  when  necessary,  prior 
to  sanctum."]  A  sanction  to  prosecute,  when 
applied  for  subsequently  to  the  termination 
of  the  proceedings  in  the  course  of  which  the 
offence  is  alleged  to  have  been  committed 
ought  not  to  be  granted,  unless  the  person 
against  whom  the  sanction  is  applied  for  had 
had  notice  of  the  application,  and  an  oppor- 
tunity of  being  heard. — Abbilakh  Singh  v. 
Khub  Lall,  I.  L.  R.,  10  Cal.  iioo  [see  p.  587 
of  this  book]. 

9.  Sanction  to  PROSECVTE-^Proceedif^s 
under  s,  82  of  Act  III.  of  1877 — Registration 
— Act  III.  of  1877,  ss.  82,  83.1  It  is  not  ne- 
cessary that  sanction  should  be  given  before 
instituting  a  charge  under  s.  82  of  the  Regis- 
tration aS. — In  the  Matter  of  Gopi  Nath  v. 
Kuldip  Singh,  I.  L.  R.,  1 1  Cal.  566  j_see  p.  633 
of  this  book]. 

10.  Sanction  TO  Prosecute — Freshsanc- 
Hon  granted  more  than  six  months  after  ex- 
piry of  prior  sanction — Grounds  upon  which 
such  fresh  sanction  should  not  be  granted — 
Criminal  Procedure  Code  (Act  X.  of  1882J,  s. 
/P5.]  Sanction  was  granted  to  prosecute  a 
defendant  for  forgery  and  perjury  alleged  to 
have  been  committed  by  him  in  a  cjvil  suit, 
which  was  decided  against  him  on  the  a2nd 
August  1882.  The  defendant  then  preferred 
an  appeal,  which  was  dismissed  on  the  9th 
August  1883.  The  plaintiff  commenced  cri- 
minal proceedings  against  the  defendant,  un- 
der the  sanction,  on  the  23rd  July  1884 ;  but, 
such  proceedings  having  been  commenced 
more  than  six  months  after  the  date  of  the 
sanction,  the  charge  was  dismissed.  The 
plaintiff  then,  on  the  20th  August  1884,  appli- 
ed for  a  fresh  sanction,  which  was  granted  on 
the  13th  April  1885.  //W^^  that,  assuming  thai 
the  Munsif,  who  granted  the  fresh  sanction, 
had  power  to  do  so — ^as  to  which  the  Court 
expressed  no  opinion — such  fresh  sanction 
should  not  have  been  granted,  unless  some 
explanation  was  given  for  the  omission  to 


Sanction  to  Prosecute  (contd,)— 

commence  proceedings  within  six  months'; 
and,  as  no  such  explanation  was  given,  or  any 
special  grounds  shown  why  a  fresh  sanction 
should  be  given,  the  Munsif  did  not  exercise 
a  sound  discretion  in  granting  such  fresh 
sanction,  and  consequently  his  order  was 
set  aside. — Joydeo  Singh  v.  Harihar  Pershad 
Sincrh,  I.  L.  R.,  1 1  Cal.  577  [see  p.  638  of  this 
book  J. 

11.  Sanction  to  Prosecute — Criminal 
Procedure  Code  (Act  X.  of  1882J,  s.  igs — No- 
tice to  accused.']  No  notice  is  necessary  to 
the  person  against  whom  it  is  intended  to 
proceed,  before  the  Court,  before  which  the 
alleged  offence  has  been  committed,  can,  un- 
der s.  195  of  the  Criminal  Procedure  Code, 
sanction  a  complaint  being  made  to  a  Ma- 

fistrate  regarding  one  of  the  offences  speci- 
ed  in  that  section. — In  the  Matter  of  the 
Petition  of  Krishnanund  Das ;  Krishnanund 
Das  V.  Hari  Bera,  I.  L.  R.,  12  Cal.  58  [see 
p.  658  of  this  book]. 

12.  Sanction  to  Prosecute  —  Criminal 
Procedure  Code  (A6i  X,  of  1882J,  s,  487-- 
Judicial  proceeding  —  Ctiminal  appeal. 
Hearing  of,  by  District  Judge  who  has  grant- 
ed sanction  to  prosecute — Penal  Code  (Aft 
XLV,  of  i860),  s.  210.]  A  complainant  ap- 
plied to  a  Munsif  for  sanction  to  prosecute  a 
decree-holder  for  an  offence  under  s.  210  of 
the  Penal  Code,  and,  upon  the  Munsif's  re- 
fusing such  application,  preferred  an  appeal 
to  the  District  Judge,  who  granted  the  sanc- 
tion asked  for.  The  decree-holder,  having 
been  prosecuted  and  convicted  before  a  De- 
puty Magistrate,  preferred  an  appeal,  which 
came  on  for  hearing  before,  and  was  dispos- 
ed of  by,  the  same  District  Judge,  who  had 
granted  the  sanction.  Held  that  the  words, 
*•  shall  try  any  person,"  as  used  in  s.  487  of 
the  Code  of  Criminal  Procedure,  include  the 
hearing  of  an  appeal,  and  that  the  hearing 
of  the  appeal  from  the  order  of  the  Munsif 
refusing  sanction  was  a  judicial  proceeding 
within  the  meaning  of  the  Code,  and  conse- 
quently that,  under  the  provisions  of  s.  487, 
the  District  Judge  had  no  jurisdiction  to  en- 
tertain the  appeal  against  the  judgment  and 
sentence  passed  by  the  Deputy  Magistrate. — 
In  the  Matter  of  Madhub  Chunder  Mozum- 
dar  V.  Novodeep  Chunder  Pundit,  I.  L.  R., 
16  Cal.  121  [see  p.  888  of  this  book]. 

13.  Sanction  to  Prosecute — Criminal 
Procedure  Code  (Act  X.  of  1882),  s,  igs^ 
Sanction  to  prosecute  —  Notice  to  accused — 
Revisional power,  Exerciseof,  by  High  Court,] 
When  Subordinate  Courts  grant  sanction  to 
prosecute  under  s.  195  of  the  Criminal  Pro- 
cedure Code,  it  is  incumbent  on  them  so  to 
frame  the  proceedings  before  them  as  to  en- 
able the  High  Court  to  satisfy  itself  from  the 
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Sanction  to  Prosecute  (conid.)-- 

record  whether  the  applicatioD  for  sanction 
has  been  properly  granted  or  not.  A  Ma- 
gistrate, in  disposing  of  a  charge  of  theft, 
aelivered  the  following  judgment:  "The 
charge  of  theft  of  doors  and  windows  is  not 
proved  at  all  against  the  accused.  They  are 
acquitted."  There  was  no  further  record  of 
the  proceedings.  Immediately  on  the  judg- 
ment being  delivered,  the  pleader  appearing 
for  the  accused  applied  for  sanction  to  pro- 
secute the  complainant  under  ss.  182  and  21 1 
of  the  Penal  Code.  The  Magistrate  refused 
to  hear  the  application  then,  on  the  ground 
that  it  was  not  the  proper  time  fixed  by  him 
to  hear  applications.  The  attorney  for  the 
complainant,  who  had  expressed  his  willing- 
ness to  have  the  application  heard  and  dis- 
posed of  there  and  then,  intimated  that  he 
was  prepared  to  show  cause  why  sanction 
should  not  be  g^nted,  and  asked  that  notice 
of  any  future  application  might  be  givei)  to 
the  complainant.  The  accused  renewed  the 
application  the  following  day  without  notice 
to  and  in  the  absence  of  the  complainant  or 
his  attorney,  and  the  Magistrate  granted 
the  sanction  asked  for.  On  an  application 
to  the  High  Court  to  revoke  the  sanction, 
held  that  the  Magistrate  did  not  exercise  a 
proper  discretion  under  the  circumstances 
in  neglecting  to  give  the  complainant  notice 
of  the  application,  and  an  opportunity  of 
being  heard.  Held,  further,  that  the  mere 
fact  of  the  charge  laid  by  the  complainant 
not  having  been  proved  was  not  in  itself  suffi- 
cient ground  for  granting  sanction  to  prose- 
cute him  under  ss.  182  and  211  of  the  Penal 
Code,  and  as,  beyond  the  judgment  of  the 
Magistrate,  there  was  nothing  on  the  record 
to  show  that  there  were  sufficient  grounds 
for  granting  the  sanction,  it  should  be  re- 
voked.— Kedarnath  Das  v.  Mohesh  Chunder 
Chuckerbutty  and  another,  I.  L.  R.,  16  Cal. 
661  [see  p.  949  of  this  book]. 

14.  Sanction  to  Prosecute — Criminal 
Procedure  Code  fAdi  X.  of  1882),  ss.  igs,  439, 
47& — Order  for  prosecution — Jurisdiction  of 
High  Court  in  revision  to  quash  orders  under 
s.  476  of  the  Criminal  Procedure  Code.'\  The 
High  Court  is  competent  in  the  exercise  of 
its  revisional  powers  to  interfere  with  an 
order  of  a  Subordinate  Court,  whether  made 
under  s.  195  or  under  s.  476  of  the  Criminal 
Procedure  Code,  directing  the  prosecution  of 
any  person  for  offences  referred  to  in  those 
sections.  The  High  Court,  under  s.  439,  has 
tiie  powers  conferred  on  a  Court  of  appeal  by 
s.  423  to  alter  or  reverse  any  such  order. 
Before  a  Court  is  justified  in  making  an  or- 
der  under  s.  476,  directing  the  prosecution  of 
any  person,  it  ought  to  have  before  it  direct 
evidence,  fixing  the  offence  upon  the  person 
whom  it  is  sought  to  charge,  either  in  the 
course  of  the  preliminary  enquiry  referred  to 


Sanction  to  Prosecute  {contd,) — 

in  that  section,  or  in  the  earlier  proceedings 
out  of  which  the  enquiry  arises,  k  is  not 
sufficient  that  the  evidence  in  the  earlier  case 
may  induce  some  sort  of  suspicion  that  the 
person  had  been  guilty  of  an  offence;  but 
there  must  be  distinct  evidence  of  the  cocn- 
mission  of  an  offence  by  the  person  who  is 
to  be  prosecuted.  When  a  Subordi nate  Bla- 
gistrate,  after  trying  a  case,  sent  tbe  record 
to  the  District  Magistrate  with  a  suggestioa 
that  certain  persons  ought  to  be  prosecuted 
under  s.  211  of  the  Penal  Code,  the  High 
Court  held  that  this  did  not  constitute  a  sanc- 
tion to  prosecute.  Queen  v.  Baijoo  Lai  (I. 
L.  R.,  £  Cal.  450)  and  In  the  Matter  of  the 
Petition  of  Kali  Prosunno  Bagchee  (23  W. 
R.  Cr  39)  followed.  —  In  the  Matter  of  the 
Petition  of  Khepu  Nath  Sik^ar  and  others 
V.  Grish  Chunder  Mukerji,  I.  L.  R.,  16  CaL 
730  [see  p.  969  of  this  book]. 

15.  Sanction  to  Prosecute  —  Sessions 
Judge t  Jurisdiction  of — Sanction  io  prose- 
cute by  District  Judge — Trial  by  same  Judge 
as  Sessions  Judge  —  Criminal  Procedure 
Code  (Act  X.  of  1882J,  ss.  195,  487  —  Penal 
Code  (Act  XLV.  of  i86o),  s.  196.]  A  Ses- 
sions Judge  is  not  debarred  by  s.  487  of  the 
Criminal  Procedure  Code  from  trying  a 
person  for  an  offence  punishable  under  s. 
196  of  the  Penal  Code,  when  he  has,  as  Dis- 
trict Judge,  given  sanction  for  the  prosecu- 
tion under  the  provisions  of  s.  195  of  the 
Code  of  Criminal  Procedure.  Mad  h  u  b 
Chunder  Mozumdar  v.  Novodeep  Chunder 
Pundit  (I.  L.  R.,  16  Cal.  121)  overruled. 
Empress  v.  D'Silva  (I.  L.  R.,  6  Bom.  479) 
referred  to. — Queen-Empress  v.  Sarat  Chan- 
dra  Rakhit,  I.  L.  R.,  16  Cal.  766  [see  p.  976 
of  this  book]. 
See  Appeal,  2. 

n    False  Charge,  8. 

n    False  Evidence,  7. 

»    False  Inform.\tion,  2. 

Search  for  Unlicensed  Arms — 

By  whom  to  be  conducted.  See  Arms 
Act. 

Search-wairant— 

Form  and  Validity  of.  See  I.vspection  of 
Documents. 

Second  Prosecution  for  Same  Of- 
fence on  Different  Date- 
See  Municipal  Offences,  4. 

Secondary  Evidence  of  Ck>nfe9- 
sion— 
See  Confession,  4. 

Security- 
Indefinite  Period  of  Imprisonment  in  De- 
fault of.  See  Record  of  Ikpsrior 

CoUltTS. 
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Seourity  for  Good  Behaviour— 

1.  Security  FOR  Good  Behaviour — Cri- 
minal Procedure  Code  (Act  X.  of  187  2j,  s. 
SOS']  On  a  requisition  from  the  High 
Court  a  Magistrate  is  bound  to  state  the 
grounds  upon  which  he  fixed  the  amount  of 
security.  A  person  from  whom  security  for 
good  behaviour  is  demanded  should  have  a 
fair  chance  afforded  him  to  comply  with  the 
required  conditions  of  security. — Empress 
V.  Dedar  Sircar,  I.  L.  R.,  2  Cal.  384  [see 
p.  47  of  this  book]. 

2.  Security  FOR  Good  Behaviour — Cri- 
minal Procedure  Code  (Act  X.  of  1872),  ss. 
S05,  506 — Deposit  of  cash  in  lieu  of  security - 
bond  for  good  behaviour.']  The  powers  given 
by  ss.  505,  506  of  Act  X.  of  1872  should  be 
exercised  with  extreme  discretion  ;  the  for- 
mer of  these  sections  is  not  intended  to  ap- 
ply to  persons  of  a  "  by  no  means  reputable 
character."  An  order  requiring  persons  to 
deposit  cash  in  lieu  of  entering  into  a  bond 
as  security  for  their  future  good  behaviour 
is  bad  in  law. — Empress  v,  KalaChand  Dass, 
I.  L.  R.,  6  Cal.  14  [see  p.  251  of  this  book]. 

3.  Security  for  Good  Behaviour — Cri- 
minal Procedure  Code  (A6i  X.  of  1872),  ss. 
S04,  505."]  An  accused  person  was  convicted 
of  theft,  and  sentenced  to  two  years'  rigorous 
imprisonment  ;  and  was  further  ordered  to 
enter  into  his  own  recognizances  for  Rs.  50, 
and  find  two  sureties,  each  for  a  like  sum,  for 
hisgoodbehaviourfor  one  year  after  the  term 
of  his  imprisonment  had  expired  ;  in  default 
to  sufPer  rigorous  imprisonment  for  one  year. 
Held  that  the  latter  part  of  the  order  was  bad, 
and  that  the  Magistrate  should  have  proceed- 
ed under  the  provisions  ot  s.  504,  cl.  2  of  the 
Code  of  Criminal  Procedure.  Empress  v.  Par- 
tab  (I.  L.  R.,  I  All.  666)  followed  —  Tamiz 
Mandal  v.  Umid  Karigar,  I.  L.  R.,  9  Cal.  215 
[see  p.  465  of  this  book]. 

4.  Security  for  Good  Behaviour — Cri- 
minal Procedure  Code  (Afl  X.  of  1882),  ss. 
lOg,  110,112.']  Before  a  Magistrate  can  pass 
an  order  directing  an  accused  to  furnish  bail 
and  security  for  his  good  behaviour,  it  is  ne- 
cessary that  the  accused  should  be  given  an 
opportunity  of  entering  into  his  defence,  and 
that  he  should  be  clearly  informed  of  the  ac- 
cusation which  he  has  to  meet. — Em  press  v. 
Ishwar  Chandra  Sur,  I.  L.  R.,  1 1  Cal.  13  [see 
p.  592  of  this  book]. 

5.  Security  for  Good  Behaviour — Cri- 
minal Procedure  Code  (Act  X.  of  1882),  ss. 
no,  118,  72 J.]  No  appeal  lies  to  the  High 
Court  from  an  order  passed  by  a  District 
Magistrate  under  the  provisions  of  s.  123  of 
the  Criminal  Procedure  Code,  and  on  re- 
ference by  the  Magistrate,  confirmed  by  the 
Sessions  Judge  under  the  same  section,  re- 
quiring  4  person  to  be  detained  in  prison^ 


Security  for  Good  Behaviour  ctd. : 

until  he  should  provide  security  for  his  good 
behaviour. — Chand  Khan  v.  Empress.  I.  L. 
R.,  9  Cal.  878  [see  p.  496  of  this  book]. 

6.  Security  for  Good  Behaviour — Cri- 
minal Procedure  Code  (Act  X.  of  1882 J,  ss. 
no,  7/2.]  The  mere  fact  that  a  person  from 
whom  security  is  required  has  been  previous- 
ly convicted  of  ofPences  against  property  is 
not  sufficient  to  justify  proceedings  under  s. 
1 10  of  the  Code  of  Criminal  Procedure,  un- 
less there  be  additional  evidence  that  the 
person  complained  against  has  done  some 
act  or  resumed  avocations  indicating  on  his 
part  an  intention  to  return  to  his  former 
course  of  life. — In  the  Matter  of  the  Petition 
of  Haidar  AH,  I.  L.  R.,  12  Cal.  520  [see  p. 
678  of  this  book]. 

Security  to  Keep  the  Peace— 

1.  Security  to  Keep  the  Peace — Cri- 
minal  Procedure  Code  (Act  X.  of  1872),  ss. 
47,  4gi — District  Magistrate  —  Withdrawal 
of  case — A^  XI.  of  i8t4,  s.  6.]  The  provi- 
sions of  s.  47  of  the  Code  of  Criminal  Pro- 
cedure, Aft  X.  of  1872,  as  amended  by  s.  6 
of  A6t  XI.  of  1874,  are  wide  enough  to  em- 
power a  District  Magistrate  to  withdraw  a 
case  falling  under  s.  49 1  of  the  same  Code. — 
In  the  Matter  of  the  Petition  of  Dinendro 
Nath  Shanial,  I.  L.  R.,  8  Cal.  851  [see  p.  430 
of  this  book]. 

2.  Security  TO  Keep  the  PEscE^Afagis- 
trate  of  the  District — Appellate  Court — 
Criminal  Procedure  Code  (A6i  X.  of  1882), 
ss.  106,  423.]  The  Magistrate  of  a  District 
when  acting  as  an  Appellate  Court  is  not 
competent  to  make  an  order  under  s.  106  of 
the  Criminal  Procedure  Code  (A6t  X.  of 
1882),  requiring  the  appellant  to  furnish  se- 
curity for  keeping  the  peace. — In  the  Matter 
of  the  Petition  of  Aslu  and  others  ;  Aslu  v. 
Queen -Empress,  I.  L.  R.,  16  Cal.  779  [see 
p.  979  of  this  book]. 

Security  to  Produce  Pfrson  be- 
fore Police— 
Security  to  Produce  Person  before 
Police — Security-bond  —  Crimituil  Proce- 
dure Code  (Act  X.  of  1882),  s.  514.]  As 
there  is  no  provision  in  the  Criminal  Proce- 
dure Code  authorizing  a  police-officer  to 
take  a  surety-bond  for  the  production  of  any 
perse n  before  the  police,  such  a  bond  is  ab 
initio  void  ;  and  a  Magistrate  has  no  power 
to  alter  it,  and  impose  fresh  obligations 
thereunder. — In  the  Matter  of  Chandra  Se- 
khar  Rai,  I.  L.  R.,  11  Cal.  77  [see  p.  594  of 
this  book]. 

Seizure  of  Cattle— 
See  Cattle-trespass  Act. 

Self-defence,  Bight  of— 
See  Possession,  2, 
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Sentence— 

1.  Sentence — Criminal  Procedure  Code 
(Act  X.  of  1872),  s.  36 — Confirmation  0/ sen- 
tence by  Sessions  yudg\']  S.  36  of  the  Cri- 
minal Procedure  Code,  as  regards  the  ne- 
cessity for  confirmation  of  the  sentence  by 
the  Sessions  Judge,  refers  to  cases  in  which 
the  sentence  of  imprisonment  is  a  sentence 
of  upwards  of  three  years,  without  includ- 
ing any  additional  sentence  as  to  fine  or 
whipping. — Empress  v.  Shumsher  Khan,  I. 
L.  R.,  6  Cal.  624  [see  p.  303  of  this  book]. 

2.  Sentence  —  Cumulative  sentence  — 
Practice — Separate  charges — Criminal  Pro- 
cedure Code  (A6i  X,  of  t8j2),  s.  434,  ill.f— 
Penal  Code  (A6i  XLV.  of  i860),  ss.  I4T,  148, 
324.']  Under  s  454  of  the  Criminal  Proce- 
dure Code,  the  collective  punishment  award- 
ed under  ss.  147,  148,  and  324  of  the  Penal 
Code,  must  not  exceed  that  which  may  be 
awarded  for  the  graver  offence.  Qucere. — 
Whether  separate  convictions  under  ss.  147, 
324  of  the  Penal  Code  are  legal  ? — Empress 
V.  Jubdur  Kazi  and  Gulab  Khan,  I.  L.  R.,  6 
Cal.  718  [see  p.  310  of  this  book]. 

3.  Sentence  —  Cumulative  sentence  — 
Practice — Conviction  of  rioting  and  causing 
hurt  by  dangerous  weapons — Distinct  offences 
—Separate  charges— Penal  Code  (Aa  XLV. 
of  1S60),  ss.yi,  148,  149, 324 — Criminal  Pro- 
cedure Code  (A61  X,  of  1882),  ss.  J5,  23$ — 
Criminal  Procedure  Code  (A6i  X.  of  1872),  ss. 
314,  454— Aa  VIIL  of  1882,  s.  4.]  The  of- 
fences of  rioting  armed  with  a  deadly  weapon, 
and  voluntarily  causing  hurt  with  a  danger- 
ous weapon  to  two  persons,  are  distinct  of- 
fences ;  and  a  person  charged  with  such  of- 
fences can  be  convicted  and  sentenced  in  re- 
spect of  the  rioting,  and  of  the  hurt  caused  to 
each  of  the  persons  injured.  A  and  B  were 
charged  with  rioting  armed  with  deadly  wea- 
pons, under  s.  148  of  the  Penal  Code;  and 
they  were  also  charged  under  s.  324,  coupled 
with  s.  149,  with  causing  hurt  by  a  dangerous 
weapon  to  X ;  and  B  was  further  charged, 
under  s.  324,  with  causing  a  like  hurt  to  Y ; 
A  being  also  charged  under  s.  324,  coupled 
with  s,  149,  in  respect  of  the  hurt  caused  by 
B  to  .Y.  A  and  B  were  convicted  on  all 
the  charges,  and  separate  sentences,  to  take 
effect  in  succession,  were  awarded  in  respect 
of  each  offence  charged.  The  offences  under 
s.  324  were  committed  during  the  riot.  Held 
that  the  several  acts  with  regard  to  which  the 
prisoners  were  charged  did  not  fall  within  the 
provisions  of  s.  71  of  the  Penal  Code,  inas- 
much as  it  was  not  found  that  the  causing  of 
the  hurt  was  the  force  or  violence  which  alone 
constituted  the  rioting,  and  that,  consequent- 
ly, under  s.  235  of  the  Criminal  Procedure 
Code,  the  several  sentences  passed  were 
strictly  legal. — Loke  Nath  Sarkar  v.  Empress 
1.  L.  R.,  1 1  Cal.  349  [see  p.  617  of  this  book]. 


Sentence  (contd.) — 

4.  Sentence — Cumulative  sentence — Se- 
parate convictions  for  more  than  one  offence 
where  acts  combined  form  one  offence — Penal 
Code  (Act  XLV.  of  i860)  ss.  143,  147,  324, 
353  (Act  VIIL  of  1882),  s.  4— Criminal  Pro- 
cedure Code  (Act  X.  of  1882),  s.  233}  Four 
persons  were  charged  with  being  members 
of  an  unlawful  assembly  consisting  of  them- 
selves and  others,  the  common  object  of 
which  assembly  was  resisting  the  execution 
of  a  legal  process,  namely,  the  arrest  of  a 
judgment-debtor  by  a  Civil  Court  peon,  who 
went  with  a  warrant  for  his  arrest  accom- 
panied by  other  persons,  A  and  B,  for  the 
purpose  of  identifying  him,  and  with  using 
force  or  violence  in  prosecution  of  the  com- 
mon object,  such  force  or  violence  consisting 
of  an  assault  on  the  Civil  Court  peon  ana 
another  by  means  of  a  dangerous  weapon 
on  A.  The  Deputy  Magistrate  convicted  all 
the  accused  of  offences  under  ss.  147  and  353 
of  the  Penal  Code,  and  sentenced  them  to  six 
months'  rigorous  imprisonment  under  the 
former  section  and  two  months'  rigorous  im- 
prisonment under  the  latter.  He  further 
convicted  one  of  the  accused  of  an  offence 
under  s  324  in  respect  of  the  assault  on  A, 
and  sentenced  him  to  one  month's  rigorous 
imprisonment  in  respect  of  that  offence,  and 
directed  that  the  sentences  were  to  take  effect 
one  on  the  expiry  of  the  other.  Held  that 
the  offence  of  rioting  was  completed  by  the 
assault  on  A,  and  that  the  assault  on  the 
peon  was  a  further  offence  under  the  first 
sub-section  of  s.  235  of  the  Code  of  Criminal 
Procedure.  Held  further  that,  even  if  A  had 
not  been  assaulted,  the  conviction  and  sen- 
tences passed  for  rioting  and  the  assault  on 
the  peon  were  legal,  inasmuch  as  the  acts  of 
the  accused  taken  separately  constituted  of- 
fences under  ss.  143  and  353  of  the  Penal 
Code,  and,  combined,  an  offence  under  s. 
147  ;  and  under  s.  235,  sub-s.  3  of  the  Code 
of  Criminal  Procedure,  the  accused  might  be 
charged  with  and  tried  at  one  trial  for  the 
offence  under  s.  147,  and  those  under  ss.  143 
and  353,  and  therefore  also  separately  con- 
victed and  sentenced  for  each  such  offence, 
provided  the  punishment  did  not  exceed  the 
limit  imposed  by  s.  71  of  the  Penal  Code,  as 
amended  by  s.  4  of  Act  VIII.  of  1882,  which 
limit  had  not  been  exceeded  in  the  present 
c«Lse. — In  the  Matter  of  Chandra  Kant  Bhatta- 
charjee  and  others  ;  Chandra  Kant  Bhatta- 
charjee  v.  Queen-Empress,  I.  L.  R.,  13  Cat 
495  [see  p.  676  of  this  book]. 

5.  Sentence  —  P^mz/  Code  (Act  XLV.  of 
i860),  ss.  7Sf  '79,  5// —  Attempt  to  commit 
an  offence — Enhancement  of  sentence/or  pre^ 
vious  conviction  —  Previous  conviction."}  A 
person  who  has  been  convi^ed  of  the  offence 
of  theft  (an  offence  punishable  ander  Ch. 
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Sentence  {contd,)-^ 

XVII.  of  the  Penal  Code)  does  not,  on  being 
coDvi6led  of  Sinatiempt  to  commit  the  offence 
of  theft,  become  liable  to  the  enhanced  pun- 
ishment allowed  by  s.  75  of  the  Penal  Code. 
—  Queen-Kmpress  v.  Sricharan  Bauri,  I.  L. 
R.,  14  Cal.  357  [see  p.  739  of  this  book]. 

6.  Sentence — Separate  sentences/or  riot- 
ing and  grievous  hurt — PenalCode  (Act  XL  V. 
of  1860J,  ss.  71,  para.  I,  144,  147,  14S,  324, 
— Act  VII l.  of  1882  —  Criminal  Procedure 
Code  (Act  X,  of  1882),  s.  jj]  Per  Curiam 
(Tottenham,  J.,  dissenting) .—Separate  sen- 
tences passed  upon  persons  for  the  offences 
of  rioting  and  grievous  hurt  are  not  legal 
where  it  is  found  that  such  persons  indivi- 
dually did  not  commit  any  aft  which  amount- 
ed to  voluntarily  causing  hurt,  but  were  guil- 
ty of  that  offence  under  s.  149  of  the  Penal 
.Code.  Empress  v.  Ram  Partab  (I.  L.  R.,  6 
All.  121)  approved.  Loke  Nath  Sarkar  v. 
Queen-Empress  (I.  L.  R.,  11  Cal.  349)  over- 
ruled.— Nilmony  Poddar  v.  Queen-Empress, 
I.  L.  R.,  16  Cal.  442  [see  p.  920  of  this  book]. 

7.  Sentence  —  Cumulative  sentences  — 
Rioting — Distinct  offences — Conviction  for 
rioting  and  causing  hurt  and  grievous  hurt 
— Separate  conviction  for  more  than  one  of 
fence  vihen  acts  combined  form  one  offence — 
Abetment  of  grievous  hurt  during  riot — 
Penal  Code  (Act  XLV.  of  i860),  «.  147,  J2j, 
JJ5.]     Six  accused  persons  were  charged 
with  and  convicted  of  rioting,  the  common 
object  of  which  was  causing  hurt  to  two  par- 
ticular men.     Four  of  the  accused  were  also 
charged  with  and  convicted  of,  respectively, 
causing  hurt  during  the  riot  to  the  two  men 
and  a  woman,  and  were  sentenced  to  sepa- 
rate terms  of  imprisonment  under  ss.  147 
and  323  of  the  Penal  Code.     Held  that  the 
sentences  were  legal.     During  the  course  of 
a  riot,  in  which  X  was  attacked  and  beaten 
by  several  of  the  rioters,  one  of  them  K  in- 
flicted grievous  hurt  on  X  by  breaking  his 
rib  with  a  blow  struck  with  a  lathi  ;  K  and 
three  others  of  the  rioters  were  charged  with 
offences  under  ss.  147  and  325  of  the  Penal 
Code,  and  K  was  convicted  under  those  sec- 
tions.    The   other    three   were  convicted 
under  s.  147  and  also  under  s.  325  read  with 
9.  109.    Separate  sentences  were  passed  on 
K  and  also  on  the  other  thre^  for  each  of 
the  offences.    Held  that  the  sentences  on 
K  were  Ic^,  but  that,  as  there  was  nothing 
to  show  that  the  other  three  had  abetted  the 
particular  blow  which  caused  the  grievous 
hurt,  although  they  had  each  of  them  as- 
saulted X,  the  conviction  of  them  under  s. 
325  read  withs.  109  could  not  be  supported. 
— In  the  Matter  of  the  Petition  of  Mohur 
Mir  and  others  v.  Queen-Empress ;  and  In 
the  Matter  of  the  Petition  of  Kali  Roy  and 


Sentence  (contd.)-^ 
others  v,  Queen-Empress,  I.  L.  R.,  16  Cal. 
725  [see  p.  966  of  this  book]. 
See  Enhancement  of  Sentence. 

n   Jurisdiction,  2. 

91    Revision,  4. 

}}   Summary  Trial,  I. 

Separate  Charges— 

I.  Separate  Charges  —  Practice — Dis- 
tinct offences — Criminal  Procedure  Code  (Act 
X,  of  1872),  ss.  532,  553.  554,  Oil.  bj,  555.'] 
S.  453  of  the  Criminal  Procedure  Code 
simply  places  a  statutory  limit  on  the  num- 
ber of  charges  which  may  legally  form  part 
of  a  single  trial.  There  is  nothing  in  the 
section,  however,  to  prevent  an  accused  from 
being  separately  charged  and  tried  on  the 
same  day  for  any  number  of  distinct  oflFentes 
of  the  same  kind  committed  within  the  year. 
—  Ram  Manikya  Chakrobutty  v.  Dononjoy 
Baraj,  I.  L.  R.,3Cal.  540  [see  p.  126  of  this 
Book]. 


2.  Separ.\te Charges — Charges,  Distinct 
and  separate,  tried  simultaneously  by  a  jury 
—  Parties  opposed  in  rioting  —  Consent  by 
pleaders  on  behalf  of  accused  to  irregular 
procedure — Examination  of  excused  by  Ses- 
sions Judge — Criminal  Procedure  Cade  (Act 
X.  of  1872),  ss.  243,  250,  264,  265.']  Mem- 
bers of  two  opposing  parties  in  a  riot  were, 
under  two  distinct  committals,  sent  up  for 
trial  before  the  Sessions  Judge  and  a  jury. 
After  the  close  of  the  case  for  the  prosecution 
in  one  of  these  cases,  the  Sessions  Judge  with 
the  conseilt  of  the  pleaders  representing  the 
accused,  postponed  the  taking  of  the  evi- 
dence for  the  defence,  and  proceeded  to  exa- 
mine the  witnesses  for  the  prosecution  in  the 
counter-case  before  the  same  jury.  The 
Court  then  took  the  evidence  of  the  witnesses 
for  the  defence  in  the  first,  and  in  the  coun- 
ter-case in  the  order  named,  and,  after  hear- 
ing the  address  of  the  various  pleaders  for 
the  defence,  and  the  reply  of  the  Government 
Pleader,  proceeded  to  sum  up  the  facts  in 
both  cases  to  the  jury,  who  returned  a  ver- 
dict in  respect  of  all  the  accused.  Held  that 
the  procedure  resorted  to  by  the  Judge  was  a 
practical  violation  of  the  salutary  rule  which 
necessitated  the  keeping  of  trials  in  such 
cases  distinctly  separate,  and  that  its  adop- 
tion having  materially  prejudiced  the  inter- 
ests of  the  accused,  the  convictions  should 
be  set  aside.  Queen  v.  Sheikh  Bazu  (B.  L. 
R.,  Sup.  Vol.,  750 ;  8  W.  R.,  Cr.  Rul.,  47) 
distinguished.  Held  further  that  the  defect 
in  the  procedure  could  not  be  cured  by  the 
consent  of  the  pleaders  for  the  defence  to 
the  arrangement  suggested  by  the  Court. 
The  authority  given  to  a  Sessions  Court  to 
examine  an  accused  do^s  not  contemplate  the 
cross-examination  of  such  accused,  nor  can 
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Separate  Charges  (contd.)^ 

the  Judge  endeavour,  by  a  series  of  searching 
questions,  to  force  the  accused  to  criminate 
himself.  The  real  object  involved  in  the 
power  given  to  the  Court  under  s.  250  of  the 
Code  of  Criminal  Procedure  is  to  enable  the 
Judge  to  ascertain  from  time  to  time  from 
the  accused  (especially  if  he  be  undefended) 
such  explanation  as  he  may  desire  to  give 
regarding  any  statement  made  by  the  wit- 
nesses, or,  at  the  close  of  the  case  for  the 
prosecution,  to  elicit  from  the  accused  how 
he  proposes  to  meet  such  portions  of  the  evi- 
dence which,  in  the  opinion  of  the  Court, 
implicates  the  accused  in  the  commission 
of  the  offence  with  which  he  stands  charged. 
— Hossein  Buksh  v.  Empress,  I.  L.  R.,  6CaI. 
96  [see  p.  258  of  this  bcNok]. 

See  Jury,  4 
w  Sentence,  2,  3. 

Separate  Charges  for  Distinct  Of- 
fences- 
See  Separate  Trial,  3. 

Separate  Convictions  for  more 
than  one  Offence- 
See  Sentence,  4,  7. 

Separate  Sentences  for  Rioting 
and  Grievous  Hurt- 
See  Sentence,  6. 

Separate  Trial— 

I.  Separate  Trial  —  Penal  Code  (Act 
XLV.  of  i860),  ss.  167,  466,  47 t-t-Criminal 
Procedure  Code  (Act  X.  of  1872),  ss,  44s, 
446,  4S3 — Offences  of  the  sa  me  kind — A  mend- 
ment  of  charge.']  The  prisoner  was  commit- 
ted for  trial  on  fifty-five  charges,  including 
three  charges  under  ss.  167,  466,  and  471  of 
the  Penal  Code.  At  the  trial  before  the 
District  Judge  sitting  with  assessors,  the 
Court  informed  the  prisoner  that  the  trial 
would  be  confined  to  the  three  charges  last 
mentioned.  The  prisoner  was  convicted  on 
these,  but  the  Court  allowed  evidence  to  be 
adduced  by  the  prosecution  on  all  the  remain- 
ing charges,  and  in  respect  of  these  the 
prisoner  was  acquitted.  On  appeal  to  the 
High  Court,  held  that  the  District  Judge 
should  have  exercised  the  powers  conferred 
on  him  by  ss.  445  and  446  of  the  Code  of  Cri- 
minal Procedure,  and  then  have  proceeded 
to  hold  separate  trials ;  that  he  should  not 
have  tried  together  the  charges  under  ss.  167 
and  466  of  the  Penal  Code,  as  the  offences 
were  not  of  the  same  kind  within  the  mean- 
ing of  s.  453  of  the  Code  of  Criminal  Pro- 
cedure ;  but  the  convictions  on  these  charges 
were  upheld,  as  it  did  not  appear  that  the 
prisoner  had  been  prejudiced  by  the  mode  of 
trial  adopted. — Empress  v.  Sreenath  Kur,  I. 
L.  R.,  8  Cal.  450  [see  p.  396  of  this  book]. 


Separate  Trial  {contd.)^ 

2.  Separate  Trial— Committal  on  two 
separate  charges — Trial  as  for  one  offence — 
Criminal  Procedure  Code  (Act  X.  ef  1872), 
s,  4S4 — Separate  trial."]  Where  persons  are 
charged  with  rioting  and  also  with  causing 
hurt,  although  they  may  be  tried  as  for  one 
offence  under  s.  454  of  the  Criminal  Pro- 
cedure Code,  it  is  not  illegal  to  try  them  for 
both  offences  separately.  —  Ameniddin  v. 
Farid  Sarkar,  I.  L.  R.,  8  Cal.  481  [see  p.  401 
of  this  book]. 

3.  Separate  Trial — Criminal  Procedure 
Code  (Act  X.  of  1882J,  ss.  233,  234,  SJ7— Se- 
parate charges  for  distinct  offences."]  Five 
persons  were  charged  with  having  commit- 
ted the  offence  of  rioting  on  the  5th  Decem- 
ber ;  four  out  of  those  persons,  and  one  F, 
were  charged  with  having  committed  the 
offence  of  criminal  trespass  on  the  9th  De- 
cember. These  two  cases  were  taken  up  and 
tried  together  in  one  trial,  and  were  decided 
by  one  judgment.  Held  that  the  trial  was 
ill^^l,  and  the  defect  was  not  cored  by  s. 
537  of  the  Criminal  Procedure  Code. —  In 
the  Matter  of  the  Petition  of  Chandi  Singh 
and  others ;  Queen -Em  press  v.  Chandi 
Singh  and  others,  I.  L.  R.,  14  CaL  395  [see 
p.  744  of  this  book]. 

See  False  Evidence,  $. 
)i    Joinder  of  Charges,  i. 
n    Separate  Charges,  2. 

Servant- 
Criminal  Act  of.  See  Master  and  Ser- 
vant. 

Sessions  Court — 

Addition  of  Charges  at  See  Evidence,  4. 

Cannot  commit  to  itself  Case  not  exclu- 
sively triable  by  itself.  See  Jurisdic- 
tion, 1. 

Sessions  Judge- 
Confirmation  of  Sentence  by.  See  Sen- 
tence, I. 

Examination  of  Accused  by.  See  Sepa- 
rate Charges,  2. 

Directing  Further  Inquiry  and  Commit- 
ment. See  Discharge,  g. 

Directing  Re-trial  in  a  Case  of  Adultery, 
Ille^ity  of.  See  Adultery,  2. 

Disagreeing  with  Verdict  of  Jury.  See 
Appeal,  i. 

Duty  of,  in  summing  up  to  Assessors. 
See  Assessors. 

Jurisdiction  of.  See  Sanction  to  Pro- 
secute, 15. 

Several  Claimants- 
joint  Hearing  of  Case  of.  See  Posses- 
sion, 22. 

Several  Offences— 

Several  Offences  —  PencU  Code  (Ad 
XLV.  of  1860J,  ss,  411,  413-^ffences  ofdif. 
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Several  Offences  (contd.)— 

ferent  kinds — Criminal  Procedure  Code  (Ail 
X.  of  1872),  ss.  283,  453 — Defect  in  proce- 
dure— Reduction  of  punishment — Course  to 
be  followed  at  trialJ]  A  prisoner  cannot  be 
tried  at  the  same  trial  for  receiving  or  re- 
taining (s.  411,  Penal  Code),  and  habitually 
receiving  or  dealing  in  (s.  413),  stolen  pro- 
perty. The  proper  course  is  to  try  the  accus- 
ed 6rst  for  the  offences  under  s.  411,  and  if 
he  is  convicted  to  try  him  under  s.  413,  put- 
ting in  evidence  the  previous  convictions  un- 
der s.  41 1,  and  proving  the  finding  of  the  rest 
of  the  property  in  respect  of  which  no  sepa- 
rate charge,  under  s.  411,  could  be  made  or 
tried  by  reason  of  the  provisions  of  s.  453  of 
the  Criminal  Procedure  Code. — In  the  Mat- 
ter of  the  Petition  of  Uttom  Koondoo,  I.  L. 
R.,  8  Cal.  634  [see  p.  412  of  this  book]. 

Shall  Answer  all  Questions- 
Meaning   of  the    Expression.  See    Evi* 

DENCE,  4. 

Showing  Cause  against  Commit- 
ment— 

Opportunity  of.  See  Disch.\rge,  5. 

Signs  observed  at  Post-mortem 
Examination- 
May  be  put  to  Expert  Witness.  See  Con- 
fession, 14. 

Singhbhum— 

Residents  of,  convicted  at  Mohurbhunj. 
See  Jurisdiction,  4. 

Sleeping  Apartment— 
See  Criminal  Trespass,  4. 

Snake-charmer  causing  Death  by 
Negligence- 
See  Culpable  Homicide,  3. 

Special  Court  at  Rangoon— 

Power  of,  to  hear  Appeal  from  Sentence 
of  Judicial  Commissioner.  See  Juris- 
diction, 2. 

Spirituous  Liquor  includes  Tctri- 
See  Cantonments  Act. 

Spleen- 
Death  caused  by  Rupture  of.  See  Rash 
and  Negligent  Act. 

Splitting  up  Ofltence— 
See  Summary  Trial,  2,  4. 

Stamp— 

I.  Stamp  — 5/aw/  Act  (XVIII.  of  1869), 
S.  2g,  and  sch.  ii.,  art.  38 — Instrument  of 
transfer  —  Prosecution  by  Collector  —  Inten- 
tion to  evade  payment  of  stamp-duty.]  The 
accused  was  prosecuted  under  Act  XVIII. 
of  1869,  s.  29,  for  executing  a  document  on 
insufficiently  stamped  paper.  The  document 
recited  that,  "  whereas  A  and  B  have  sold  to 
me  2  gundas  3  cowries  of  land  under  a  kobala, 


Stamp  (contd.)— 

dated  the  9th  of  Jeyt  1283,  in  Heu  of  a  con- 
sideration of  Rs.  695,  and  whereas  I  have 
returned  to  the  vendors  in  all  4  cottas  of  land 
worth  about  Rs.  25,  and  whereas  in  lieu  of 
the  said  land  the  said  vendors  have  given 
me  4  cottas  of  zerait  land  held  by  them,  now  ~ 
I  or  my  heirs  shall  have  no  objection  or  con- 
test whatever  in  regard  to  the  mutual  ex- 
change of  lands  between  the  vendors  and  me 
the  purchaser;  hence  I  have  executed  this 
chitti  by  way  of  conveyance  or  deed  of  ex- 
change, which  may  be  of  service  when  re- 
quired." This  document  bore  a  stamp  of 
eight  annas,  and  it  was  executed  only  by  the 
accused  and  presented  by  him  for  registra- 
tion. Held  that  the  document  was  an  in- 
strument of  transfer  within  the  meaning  of 
art.  38,  sch.  ii.,  Act  XVIII.  of  1869.  Held 
also  that  a  Magistrate  is  bound,  for  the  pur- 
pose of  ascertaining  whether  any  and  what 
penalty  should  be  imposed,  to  consider  whe- 
ther a  person  prosecuted  under  s.  29,  Act 
XVIII.  of  1869,  had  any  intention  to  defraud 
by  evading  payment  of  stamp-duty.  —  Em- 
press V.  Dwarkanath  Chowdhrv,  I.  L.  R.,  2 
Cal.  399  [see  p.  48  of  this  boolt]. 

2.  Stamp— Stamp  A6i  (XVIII.  of  1869), 
ss.  29,  43 — Procedure — Magistrate  authori»' 
ed  to  prosecute."]  A  Magistrate  who  has  been 
authorized  by  the  Collector  of  a  district,  un- 
der s.  43  of  the  Stamp  Aft,  to  prosecute  of- 
fenders against  the  stamp-laws,  is  not  com- 
petent also  to  try  persons  whom  he  prose- 
cutes. The  Collector  should  appoint  some 
person  other  than  a  Magistrate  to  conduct 
the  prosecutions. — Empress  v.  Gangadhur 
Bhunjo,  I.  L.  R.,  3  Cal.  622  [see  p.  135  of  this 
book J. 

3.  Stamp— 5/aw^  Ail  (I,  of  1879J,  ss.  37, 
40  —  Arbitration  —  Award  —  Evading  pay' 
ment  of  stamp-duty."]  Six  persons  acted  as 
arbitrators  in  a  dispute  between  two  of  their 
fellow-villagers,  and  delivered  their  award  in 
writing.  Subsequently,  the  award  was  filed 
in  evidence  by  one  of  the  disputants  in  a  civil 
suit  in  the  Court  of  the  Munsif  of  Cuttack, 
who,  on  the  ground  that  the  document  bore 
no  stamp,  impounded  it,  and  forwarded  it  to 
the  Collector,  who  ordered  the  writer  to  be 
prosecuted.  The  Deputy  Magistrate,  to 
whom  the  case  was  referred,  summoned  the 
six  persons  who  had  acted  as  arbitrators,  and 
fined  them  Rs.  25  each.  On  a  reference  to 
the  High  Court  by  the  District  Magistrate, 
ffeld  that  the  conviction  was  illegal,  and 
should  be  set  aside.  Held  also  that  the  pro- 
cedure laid  down  in  s.  37  of  the  Stamp  A6t 
must  be  strictly  followed ;  and  that,  before  a 
prosecution  can  be  instituted  under  s.  40,  the 
Collector  is  bound  to  form  an  opinion  as  to 
whether  the  offence  was  committed  with  the 
intention  of  evading  payment  of  the  proper 

1.  L.  Rv  Cal.  135. 
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Stamp  (contd,)^ 

duty. — -Empress  v.  Soddanund  Mahanty,  I. 
L.  R.,  8  Cal.  259  [see  p.  389  of  this  book]. 

4.  Stamp — Stamp  Act  (I.  of  1879),  s,  3. 
cl.  17,  and  art.  52,  sck.  1. — Receipt  —  Ac- 
knowledgment.'] An  entry  made  by  a  cre- 
ditor in  the  khata-book  of  the  debtor,  and 
signed  by  him  for  the  payment  of  a  sum  of 
money  in  discharge  of  a  debt,  is  a"  receipt" 
within  the  meaning  of  s.  3,  cl.  17,  of  the 
Stamp  Act,  and,  as  such,  must  be  stamped 
under  art.  52,  sch.  i.  of  that  Act. — Empress 
V.  Juggemath,  I.  L.  R.,  11  Cal.  267  [see  p. 
61 1  of  this  book]. 

Standing  Counsel- 
Right  of,  to   conduct    Prosecution.  See 
Conduct  of  Prosecution. 

Standing  Crops- 
Right  to.  See  Possession,  7. 

Statement— 

Of  Accused  to  Magistrate  in  Foreign 
LaJiguage  how  to  be  recorded.  See 
Charge,  2. 

Of  Accused  to  Police  during  Investiga- 
tion. See  Confession,  14. 

Of  Mukhtar  as  to  Faulty  Record.  See 
Discharge,  9. 

To  Third  Person  injured.  See  Evidence, 
5. 

Statements  to  Police  during  In- 
vestigation— 

I.  Statementsto Police  DURING  Inves- 
tigation—  Evidence  —  Criminal  Procedure 
Code  (Ad  X.of  1872)^88.119, 323 — Statements 
of  witnesses  to  police-officer  during  investiga- 
tion— Refreshing  memory — Medical  witness- 
es, Evidence  of —  Opinion  of  experts  how  eli- 
cited— Examining  at  Sessions  trial  of  medi- 
cal witness  who  has  been  examined  before 
Magistrate  —  Post-mortem  examination  re- 
ports."] In  giving  evidence,  a  police-officer 
may  refresh  his  memory  by  referring  to  do- 
cuments in  which  he  has,  under  s.  1 19  of  A61 
X.  of  1872,  reduced  into  writing  statements 
of  persons  examined  by  him  during  an  in- 
vestigation, but  the  documents  themselves 
cannot  be  used  as  evidence,and  a  Judge  should 
not  read  such  documents  to  a  jury  in  order 
to  point  out  discrepancies  between  the  evi- 
dence and  previous  statements  of  the  witness- 
es. The  evidence  of  a  medical  man,  who  has 
seen,  and  has  made  a  post-mortem  examina- 
tion of,  the  corpse  of  the  person  touching 
whose  death  the  inquiry  is,  is  admissible  first- 
ly,  to  prove  the  nature  of  injuries  which  he 
observed ;  and,  secondly,  as  evidence  of  the 
opinion  of  an  expert  as  to  the  manner  in  which 
those  injuries  were  infli^led,  and  as  to  the 
cause  of  death.  A  medical  man,  who  has  not 
»ecn  the  corpse,  is  only  in  a  position  to  give 


Statements  to  Police  during  In- 
vestigation (contd.)^ 
evidence  of  his  opinion  as  an  expert.  The 
proper  mode  of  eliciting  such  evidence  is  to 
put  to  the  witness  hypotbetically  the  fads 
which  the  evidence  of  the  other  witnesses  at- 
tempts to  prove,  and  to  ask  the  witness's 
opinion  on  those  fa^.  S.  323  of  Aft  X.  of 
1872  does  not  in  any  way  preclude  the  Judj^ 
at  a  Sessions  trial  from  calling  and  examiaing 
the  medical  witness  who  has  been  ezamiaed 
before  the  Magistrate  and  in  every  case  in 
which  the  deposition  taken  by  the  Magistrate 
is  essentially  deficient,  or  requires  farther 
elucidation,  such  witness  should  be  called  and 
examined  by  the  Sessions  Judge.  A  medi- 
cal man,  in  giving  evidence,  may  refresh  his 
memory  by  referring  to  a  report  which  he  has 
made  of  his  post-mortem  examination, but  the 
report  itself  cannot  be  treated  as  evidence, 
and  no  fafts  can  be  taken  therefrom. — Rogni 
Singh  V.  Empress,  I.  L.  R.,  9  Cal  455  [see 
p.  4^  of  this  book]. 

2.  Statements  to  Police  during  In- 
vestigation— Criminal  Procedure  Code  (Act 
X.  cf  1882),  ss.  161,  172,  211 — Statements  ef 
wittiesses  recorded  by  police-officers  investi- 
gating under  Ch.  XIV.  of  the  Criminal  Pro^ 
cedure  Code,  Right  of  accused  to  call  for  and 
inspect — Police-diaries.'}  Statements  of  wit- 
nesses recorded  by  a  police-officer  while 
making  an  investigation  under  s.  161  of  the 
Criminal  Procedure  Code  form  no  portion  of 
the  police-diaries  referred  to  in  s.  172,  and  an 
accused  person  on  his  trial  has  a  right  to  call 
for  and  inspect  such  statements,  and  cross- 
examine  the  witnesses  thereon. — BikaoKhan 
and  others  v.  Queen-Empress,  L  L.  R.,  16 
Cal.  610  [see  p.  940  of  this  book]. 

See  False  Evidence,  8. 

Statutes— 
3  &  4  Wm.  IV.— 
C.85.  See  Jurisdiction  of  High  Court, 
I. 
II  &  12  Vic. — 
c.  II,  s.  12.  See  Maintenance,  2. 

16  &  17  Vic. — 

0.95.  See  Jurisdiction  of  High  Court, 
I. 

17  &  18  Vic— 

C.77.  See  Jurisdiction  of  High  Court, 

I. 
c.  104,  ss.  243  (els.  I  and  2),  288.  See 
Merchant  Seamen's  Act. 
s.  267.  See  Merchant   Ship, 
ping  Act. 
24  &  25  Vic. — 
c.  67,  s.  23.  See  Jurisdiction  op  High 

Court,  i. 
c.   104.  See  Jurisdiction    of    High 
Court,  2. 
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Statutes  {conid.)^ 

c.  104,  ss.  9,  11,  13.  See  Jurisdiction 
OK  HioH  Court,  i. 
ss.  13,  15.  See  Commitment,  i. 
s.  14.  See  Transfer  of  Case,  4^. 
s.  15.  See  Public    Nuisance, 
16,  17,  19;  Sanction  TO 
Prosecute,  6.  . 
43  &  44  Vic— 
c.  16,  s.  10.  See  Merchant  Seamen's 
Act. 

Stolen  Property— 

1.  Stolen  Property — Criminal  Proce- 
dure Code  (Act  X.  of  1872),  s.66^Diskonest- 
ly  retaining  in  British  territory  property  stolen 
beyond  British  territory."]  A  Nepales^  sub- 
ject, having  stolen  cattle  in  Nepal,  brought 
them  into  British  territory,  where  he  was  ar- 
rested, and  sentenced  to  one  year's  rigorous 
imprisonment.  Held  that  he  could  not  be 
tried  for  the  theft  itself,  but  that  he  might  be 
convicted  of  dishonestly  retaining  the  stolen 
property.  Reg.  v.  Lakhya  Govind  (I.  L.  R., 
I  Bom.  50)  followed. — Empress  v.  Sunker 
Gope,  1.  L.  R.,  6  Cal.  307  [see  p.  273  of  this 
book]. 

2.  Stolen  Property  —  Penal  Code  (Act 
XL  V,  of  i860),  5.41 1 — Receiver  of  stolen  pro- 
perty— Presumption  as  to  possession  of  pro- 
perty after  theft — Possession  of  stolen  pro- 
perty^ A  common  brass  drinking  cup  was 
stolen  in  October  1883,  and  was  discovered 
in  the  possession  of  the  accused  In  September 
1884.  Held,  in  a  case  in  which  the  accused 
was  tried  for  receiving  stolen  property,  that 
his  possession  of  the  stolen  property,  coupled 
with  the  fact  that  he  had  failed  to  give  an 
account  as  to  how  he  became  possessed  of 
the  property,  would,  un^er  ordinary  circum- 
stances, raise  a  probable  presumption  of  his 
guilt ;  but  where,  as  in  this  case,  such  pos- 
session was  not  a  recent  possession,  but  one 
eleven  months  subsequent  to  the  act  of  theft, 
the  presumption  against  him  was  so  slight 
that,  taken  by  itself  he  ought  not  to  be  called 
upon  to  explain  how  his  possession  was  ac- 
quired. The  question  of  what  is  or  is  not  a 
recent  possession  of  stolen  property  is  to  be 
considered  with  reference  to  the  nature  of 
the  article  stolen.  Rex  v.  Adam  (3  C.  and 
P.  600),  Rex  V.  Cooper  (3  C.  and  R.  318), 
Rex  V.  Partridge  (7  C.  and  P.  551),  followed. 
— Ina  Sheikh  v.  Empress,  I.  L.  R.,  1 1  Cal.  160 
[see  p.  608  of  this  book]. 

3.  Stolen  Property — Evidence — Penal 
Code  (Act  XLV,  of  i860),  S.41T.]  Toconsti- 
tute  the  offence  of  receiving  stolen  property, 
there  must  be  some  proof  that  some  person 
other  than  the  accused  had  possession  of  the 
property  before  the  accused  got  possession 
of  it. — jshan  Muchi  v.  Queen-Empress,  I.  L. 
R.,  15  Cal.  511  [see  p.  836  of  this  book]. 


Stolen  Property  (contd.)^ 
See  Commitment,  2. 
n    False  Information. 
>i    Several  Offences. 

Strewing  Branches  on  River  for 
Pishing  Purposes- 
See  Public  Spring. 

Strict  Proof  of  Marriage- 
See  Adultery,  i. 

Subordinate    Magistrate    (First 
Claas)  not  Inferior  to  District 
Magistrate — 
See  Acquittal,  2. 

Sub-Registrar— 

False  Statement  before.  See  Revision,  3. 

Sudden  Death- 
Omission  to  report.  See   Causing  Dis- 
appearance OF  Evidence;  Infor* 
MATioN  TO  Police. 

Suit  for  Declaration  of  Right,  and 
Confirmation  of  Possession- 
See  Public  Nuisance,  13. 

Suit  out  of  which  Criminal  Pro- 
secution arises— 

Judgment  in.  See  Evidence,  i. 

Summary  Decision  of  Bench  of 
Magistrates— 

When  no  Appeal  lies  to  District  Magis- 
trate from.  See  Appeal,  4. 

Summary  Jurisdiction- 
See  Transfer  of  Magistrate. 

Summary  Punishment- 
Jurisdiction  of  High  Court  as  to.    Se 
Contempt  of  Court. 

Summary  Trial— 

1.  Summary  Trial  —  Offence  punishable 
by  fine  and  confiscation — A^  XXI.  of  18 $6, 
s.*4g — Offences  triable  in  a  summary  way-^ 
Summons-cases — Sentence — Criminal  Proce^ 
dure  Code  (AB  X.  of  1872),  ss.  4,  8,  14B,  I4g, 
222.]  An  offence  under  s.  49  of  A6t  XXI. 
of  1856  can  be  tried  summarily  under  s.  222 
of  the  Criminal  Procedure  Code,  the  conQs- 
cation  provided  by  s.  49  being  merely  a  con- 
sequence of  the  conviction,  and  not  forming 
part  of  the  punishment  for  the  offence. — 
Empress  v.  Baidanath  Das.  I.  L.  R.,  3  Cal. 
366  [see  p.  118  of  this  book]. 

2.  Summary  Trial — Unlawful  assembly 
armed  with  a  deadly  weapon  —  Penal  Code 
(Act  XLV.  of  i860),  ss.  143,  144,']  No 
Magistrate  is  entitled  to  split  up  an  offence 
into  its  component  parts  for  the  purpose  of 
giving  himself  summary  jurisdiction.  If  a 
charge  of  an  offence  not  triable  summarily 
is  laid  and  sworn  to,  the  Magistrate  must 
proceed  with  the  case  accordingly,  unless  he 
is  at  the  outset  in  a  position  to  show  from 
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Stiinmar^  Trial  (contd.y- 

the  deposition  of  the  complainant  that  the 
circumstances  of  agg^vation  are  really  mere 
exaggeration  and  not  to  be  believed.  There- 
fore, a  Magistrate,  when  he  has  before  him 
a  person  charged  with  having  been  armed 
with  a  deadly  weapon  while  a  member  of  an 
unlawful  assembly,  is  not  at  liberty  to  dis- 
regard that  part  of  the  charge  which  charges 
the  prisoner  with  having  been  armed  with  a 
deadly  v^eapon,  and  so  to  give  himself  juris- 
diction to  try  the  case  summarily,  and  then, 
by  inflicting  a  sentence  of  imprisonment  not 
exceeding  three  months,  to  deprive  the  pri- 
soner of  his  right  of  appeal. — Empress  v. 
Abdool  Karim ;  Empress  v.  Golam  Maho- 
med, I.  L.  R.,  4  Cal.  18  [see  p.  157  of  this 
book]. 

3.  Summary  Trial — Magistrate,  Juris- 
diction  of-^riminal  trespass — Mischief — 
Penal  Code  (Aa  XLV.  of  1660J,  s.  427— Cri- 
minal Procedure  Code  (A6i  X,  of  1882),  s, 
260.']  A  person  may  be  tried  summarily  for 
criminal  trespass  and  mischief  unless  there  is 
a  bond-fide  claim  of  right  depriving  the  Ma- 
gistrate of  jurisdiction.  Shakur  Mahomed  v. 
Chunder  Mohan  Sha  (21  W.  R.  Cr.  38)  dis- 
approved.—  Gamirullah  Sabkar  v.  Abdul 
Sheikh,  1.  L.  R.,  10  Cal.  408  [see  p.  542  of 
this  book]. 

4.  Summary  Trial — District  Magistrate's 
office — Deputy  Magistrate  placed  in  charge  of 
current  duties  of  District  Magistrate's  office 
— Jurisdiction  —  Criminal  Procedure  Code 
(Aa  X.  of  1882J,  s.  437^Penal  Code  (Aa 
XLV,  of  1860J,  ss.  379,  4I7'—Splitting  of 
charges  for  purpose  of  jurisdiction.']  A  De- 
puty Magistrate,  placed  in  charge  of  the  cur- 
rent duties  of  the  District  Magistrate's  of- 
fice, is  not  thereby  vested  with  jurisdiction 
under  s.  437  of  the  Code  of  Criminal  Proce- 
dure. Where  an  accused  is  charged  with  of- 
fences, one  of  which  is  triable  summarily,  and 
the  other  not  so  triable,  it  is  not  open  to  a 
Magistrate  to  discard  the  latter  charge,  and 
to  proceed  to  try  the  case  summarily. — Rama- 
nund  Mahton  v.  Koylash  Mahton,  I.  L.  R., 
II  Cal.  236  [ss  p.  610  of  this  book]. 

5.  Summary  Trial  —  Presidency  Magis- 
trate—  Conviction  in  non-appealable  case  — 
High  Court  as  a  Court  of  Revision — Crimi- 
nal Procedure  Code  (Act  X.  of  1882)^  ss.  370 
437l\  In  every  case  which  is  not  appeal- 
able to  the  High  Court,  a  Presidency  Ma- 
gistrate should  state  his  reasons  for  con- 
victing the  prisoner,  so  that  the  High  Court 

'may  judge  as  to  whether  there  were  suffi- 
cient materials  before  the  Magistrate  to  sup- 
port the  conviction.  In  a  case  where  the 
accused  was  convicted  of  theft  and  sentenced 
to  six  months'  rigorous  imprisonment,  the 
notes  of  the  evidence  taken  by  the  Magis- 


Smnmary  Trial  (contd,)^ 

trate  did  not  afford  sufficient  materials  upon 
which  the  prisoner  could  be  legally  con- 
victed, and  the  Magistrate  had  omitted  to 
record  his  reasons  for  the  conviction  under 
s.  370,  cl.  i,  of  the  Code  of  Criminal  Proce- 
dure. Held  by  the  High  Court  as  a  Court 
of  Revision  that  the  conviction  and  sen- 
tence  must  be  set  aside,  notwithstanding  the 
provisions  of  s.  437  of  the  Code  of  Criminal 
Procedure.  —  In  the  Matter  of  the  Petition 
of  Yacoob ;  Yacoob  V.  Adamson,  I.  L.  R.,  13 
Cal.  272  [see  p.  702  of  this  book]. 

6.  Summary  Trial — Criminal  Procedure 
Code  (Act  X,  of  1882),  s.  370,  cl.  {.—Convic- 
tion, Reasonsfor.']  The  meaning  of  s.  370 (cl, 
i.)  of  Act  X.  of  1882  is  that,  where  the  offence 
found  is  sufficiently  grave  to  involve  a  fine 
of  Rs.  200  or  imprisonment  as  the  substan- 
tive sentence,  the  Magistrate  is  bound  to 
record  his  reasons  for  the  conviction,  so  as 
to  enable  the  party  to  bring  the  matter  up 
to  the  High  Court ;  but  in  petty  cases,  which 
can  be  met  by  a  fine  of  a  few  rupees,  the 
decision  of  the  Magistrate  may  be  recorded 
shortly.  A  sentence  of  a  fine  of  Rs.  10,  and 
imprisonment  in  default  of  payment  of  the 
fine,  is  not  a  sentence  of  imprisonment  with- 
in the  meaning  of  the  se^ion. — Moteexam 
V.  Belaseeram,  I.  L.  R.,  14  CaL  174  [sec  p. 
733  of  this  book]. 

7.  Summary  Trial — Magistrate,  P<rmer 
of,  to  try  case  summarily — Criminal  Proce- 
dure Code  (Aa  X.  of  1882),  s.  260 — Criminal 
trespass— Penal  Code  (Aa  XLV.  of  i860),  s. 
447'}  A  complainant  applied  to  a  Magis- 
trate for  process  against  certain  persons 
under  ss.  447.  146,  148,  and  149  of  the  PenaJ 
Code.  The  Magistrate,  having  perused  the 
petition  of  the  complainant  and  examined 
him  on  oath,  issued  summonses  against  the 
persons  named  under  those  sections.  The 
complainant  was  not  himself  an  eye-witness 
of  the  occurrence,  and  merely  stated  in  his 
petition  and  evidence  what  he  had  been  told 
by  his  servants.  Subsequently,  before  the 
accused  appeared,  the  Magistrate  examined 
an  eye-witness,  and  issued  a  fresh  summons 
under  s.  447  only,  and  then  proceeded  to  try 
the  case  summarily,  and  convicted  one  of  the 
accused.  It  was  contended  that  he  had  no 
power  so  to  try  and  dispose  of  the  case.  Held 
that  the  Magistrate  had  power  to  try  the  case 
summarily.  When  a  Magistrate  ascertains 
that  the  facts  which  are  alleged  to  have  taken 
place  disclose  only  an  offence  triable  sum- 
marily, he  can  dispose  of  such  case  summa* 
rily,  and  the  mere  fact  that  a  complainant 
enumerates  sections  of  the  Penal  Code  relat- 
ing  to  offences  not  triable  summarily  does  not 
affect  the  jurisdiction  of  the  Magistrate,  un- 
less the  facts  of  which  he  really  complains 
disclose  such  offences.  During  the  pendency 
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Summary  Trial  {contd.)-^    ^  ,  ,.  r 

<rf  a  civil  suit,  certain  persons,  on  behalf  of 
the  plaintiff,  went  on  to  the  premises  belong- 
ing to  the  defendant  for  the  purpose  of  niak- 
ing  a  survey  and  for  getting  materials  for  a 
hostile  application  against  the  defendant. 
They  went  (some  of  them  armed)  and  with- 
out the  permission  of  the  defendant,  and  in 
his  absence ;  and  when  the  defendant's  ser- 
vants objected  to  their  action,  they  persist- 
ed in  their  trespass,  and  endeavoured  to  pre- 
vent opposition  by  making  false  statements 
as  to  the  authority  under  which  they  were 
acting.  Held  that  their  actions  amounted  to 
criminal  trespass.— Golap  Pandey  v.  R.  H. 
Boddam,  I.  L.  R.,  16  Cal.  715  [see  p.  958  of 
this  book]. 

Summing  up— 

Defect  in.  See  Evidence,  4. 

In  a  Trial  with  Assessors.  See  Assessors^ 

Summoning  Witnesses  for   De- 
fence- 
See  Witnesses  for  Defencp. 

Summons— 

Summons — Refusal  to  give  receipt  for — 
Penal  Code  (Act  XL  V.  of  1860J,  s.  //J.]  A 
refusal  to  give  a  receipt  for  a  summons  is 
not  an  offence  under  s.  173  of  the  Penal 
Code.  Reg.  v.  Kalya  bin  Fakir  (5  Bom.  H. 
C.  Rep.,  Cr.  Ca.,  34)  followed.— In  the  Mat- 
ter of  Bhoobuneshwur  Dutt,  I.  L.  R.,  3  Cal. 
621  [see  p.  135  of  this  book]. 

Summons  and  Warrant  Cases- 
See  Joinder  of  Charges,  2. 

Summons  Cases — 
Trial  of.  See  Summ.\ry  Trial,  i. 

Superintendence  of  High  Court- 
See  Public  Nuisance,  16,  17. 

Suspension  of  Pleculer — 

See  Legal  Practitioners'  Act,  i. 

Suspicion- 
Cognisance  of  Offence    on.  See   False 
Charge,  xi. 

Suspicious  Death- 
Omission  to  report.    See  Causing  Dis- 
appearance OF  Evidence. 

Suttee- 
See  Culpable  Homicide. 

Symbolical  Possession- 
See  Possession,  20. 


Tangible  Immoveable  Property- 
See  Possession,  14,  17,  19,  23,  25. 

Tcmk  connected  with   Running 
Stream- 
Fishing  in.  See  Fishery,  2. 


Tari  or  Toddy  is  Spirituous  lor 
quor— 
See  Cantonments  Act. 

Taylor's  Medical  Jurisprudence- 
See  Right  of  Reply,  i. 

Te€^^farden— 

Manager  of,  ordered  to  discontinue  Hold- 
ing of  Market.  See  Public  Nui- 
sance, 17. 

Temple- 
Arms  kept  in  a.  See  Arms  Aft. 

Temporary  Order  in  Urgent  Case 
of  Nuisance — 
See  Public  Nuisance,  7, 15  to  19. 

Tendering  Witnesses  for  Cross- 
ezammation— 
See  Right  of  Reply,  3.    < 

Theft— 

See  Abetment  of  Abetment. 
n  Confession,  12. 
if   Discharge,  3. 
n   Fishery,  1,  2. 

»   Government  Currency  Note. 
n  Joinder  of  Charges,  1. 
n  Sanction  to  Prosecute,  13. 
}}  Security  for  Good  Behaviour,  3. 
}}   Stolen  Property. 
n  Summary  Trial,  5. 

Third  Person- 
Statement  made  by  Person  injured  to.  See 
Evidence,  5. 

Thoroughfa^re— 

Obstruction  on.  See  Public  Nuisance,  3, 
9- 
Three  Oftences  of  Same  Kind— 
Charge  of.  See  Irregularity,  4. 

Tidal  Navigable  River- 
Obstruction  on.  See  Public  Nuisance,  I. 

Time— 

At  which  Magistrate  is  to  determine  who 
was  in  Possession.  See  Possession,  13. 

Exclusion  of,  in  obtaining  Copy  of  Judg- 
ment. See  Appeal,  o. 

From  which  an  Order  of  Appointment 
dates.  See  Jurisdiction,  3. 

Title— 

Bond-fide  Dispute  as  to.  See  Public  Nui- 
SANCE,  10. 

Decision  on,  by  Civil  Court  See  Posses- 
sion, 9, 

Evidence  of.  See  Possession,  id. 

Question  of.  See  Possession,  20 ;  Public 
Nuisance,  11,  14. 

Toddy  or  Tari  is  Spiritual  Liquor- 
See  Cantonments  Act. 

Trader  at  Haut— 
See  Public  Nuisance,  18. 
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Transfer  of  Case— 

1.  Transfer  of  Case — Criminal  Proce- 
dure Code  (Act  X.  of  1872),  s.  64 — Power  of 
Judge  acting  in  English  Department. '\  An 
application  for  the  transfer  of  a  case  under 
s.  64  of  the  Criminal  Procedure  Code  should 
be  made,  not  by  letter  to  the  English  De- 
partment of  the  High  Court,  but  before  the 
Court  in  its  judicial  capacity,  and  should  be 
supported  by  affidavits,  or  affirmation  in  the 
usual  way. — Queen  v.  Zuhiruddin,  I.  L.  R., 
I  Cal.  219  [see  p.  8  of  this  book]. 

2.  Transfer  of  Case— i4c^  X.  of  1875 
(High  Courts'  Criminal  Procedure  Act),  s. 
147 — Case  transferred  to  High  Court — Re- 
fund of  fine  on  quashing  conviction — Notes 
of  evidence  taken  by  Magistrate^]  The  H  igh 
Court  has  no  power,  under  s.  147,  Act  X.  of 
1875,  to  order  a  fine  to  be  refunded  on  quash- 
ing a  conviction.  The  Court,  in  this  in- 
stance, decided  whether  the  case  should  be 
transferred  under  s.  147  on  the  notes  of  the 
evidence  taken  by  the  Magistrate  at  the  trial. 
— Morad  AH  v.  Hadjee  Jeebun  Bux,  I.  L. 
R.,  I  Cal.  354  [see  p.  15  of  this  book]. 

3.  Transfer  of  Case — Act  X,  of  1875 
(High  Courts'  Criminal  Procedure  Act),  s. 
147 — Case  transferred  to  High  Court — Notice 
to  prosecutor  —  Penal  Code  (Act  XLV.  of 
i860),  ss.  2g2,  2g4 — Specific  charge — Proce- 
dure on  transfer  to  High  Court.]  In  an  ap- 
plication for  the  transfer  of  a  case  under  s. 
147,  Act  X.  of  1875,  in  which  the  prisoner 
has  been  convicted,  and  is  undergoing  im- 
prisonment, it  is  in  the  discretion  of  the 
Court  to  order,  for  sufficient  primd  facie 
cause  shown,  that  the  case  be  removed,  with- 
out notice  to  the  Crown.  Semble. — A  charge 
under  ss.  292, 294  of  the  Penal  Cbde  should 
be  made  specific  in  regard  to  the  represen- 
tations and  words  alleged  to  have  been  ex- 
hibited atnd  uttered,  and  to  be  obscene  ;  and 
the  Magistrate,  in  convicting,  should,  in  his 
decision,  state  distinctly  what  were  the  par- 
ticular representations  and  words  which  he 
found  on  the  evidence  had  been  exhibited 
and  uttered,  and  which  he  adjudged  to  be 
obscene  within  the  meaning  of  those  sec- 
tions. Where  no  such  specific  decision  has 
been  given,  the  High  Court,  when  the  case 
has  been  transferred  under  s.  147,  Act  X.  of 
1875,  may  either  try  the  case  de  novo,  or  dis- 
miss it  on  the  ground  that  the  Magistrate 
has  come  to  no  finding  on  which  the  convic- 
tion can  be  sustained. — Queen  v.  Upendro- 
nath  Doss,  I.  L.  R.,  I  Cal.  356  [see  p.  16  of 
this  book]. 

4.  Transfer  of  Case — Criminal  Proce- 
dure Code  (Act  X.  of  1872),  s.  64 — Grounds 
necessary  to  obtain  transfer  of  criminal  case 
to  another  district  when  application  is  op- 
posed by  accused.]  Before  the  transfer  of  a 
case  from  one  Criminal  Court  to  another 


Transfer  of  Case  {contd.)^ 

can  be  made,  in  cases  in  which  the  accused 
objects  to  the  transfer,  the  prosecution  mast 
bring  forward  the  very  best  evidence  to 
prove  that  a  fair  trial  cannot  be  had  in  the 
district  in  which  the  case  is  ordinarily  tri- 
able.— Empress  v.  Nobo  Gopal  Bose,  I.  L. 
R.,  6  Cal.  491  [see  p.  282  of  this  book]. 

4i.  Transfer  of  Case — Refusal  by 
Judges  to  hear  affidavits  in  support  ef  appli- 
cation  —  Application  to  the  Chief  Justice  to 
appoint  another  Bench  to  hear  and  determine 
case — Interlocutory  order  in  criminal  mat- 
ters. Finality  of^-High  Court  Charter  Act 
(24  and  2S  Vic,  c.  104),  s.  14.']  Where  a 
rule  had  been  obtained  on  behalf  of  a  pri- 
soner, calling  on  the  prosecution  to  show 
cause  why  the  case  should  not  be  transferred 
for  trial  to  some  other  Court  of  Session  than 
that  in  which  it  was  then  pending,  on  the 
ground  that  such  strong  feeling  and  preju- 
dice ezisted  in  the  district  against  the  ac- 
cused as  to  render  it  unlikely  that  he  woukl 
get  a  fair  trial,  a  Division  Bench  of  the  High 
Court,  duly  constituted,  consisting  of  two 
Judges,  refused  to  allow  the  affidavits  in  sup- 
port of  the  application  to  be  read,  and  dis- 
charged the  rule.  Subsequently,  an  applica* 
cation  was  made  to  the  Chief  Justice  to  ap- 
point another  Bench  of  the  High  Court  to 
hear  and  determine  the  rule,  on  the  gnmnd 
that  it  had  not  been  heard,  and  that,  conse- 
quently, the  order  passed  by  the  Bench  dis- 
charging it  was  null  and  void.  Held  that 
the  Chief  Justice,  having  once  appointed  a 
Bench  under  s.  14  of  the  Charter  Act  (24 
and  25  Vic,  c.  104)  to  hear  any  particular 
case,  has  no  power  to  interfere  when  the  case 
has  been  disposed  of  by  that  Bench.  Held 
also  that  the  refusal  of  the  Bench  to  hear  the 
affidavits  read,  if  an  error  at  all,  was  simply 
one  of  law  in  the  course  of  dealing  with  a 
matter  clearly  within  their  jurisdiction ;  and 
that,  therefore,  the  decision  could  not  be 
treated  as  a  nullity,  or  its  l^^lly  questioned 
by  the  Chief  Justice.  Held  further  that, 
whether  the  judgment  had  been  signed  or 
not,  previous  to  the  application  being  made 
to  the  Chief  Justice,  an  interlocutory  order 
of  such  a  nature  in  a  criminal  matter  is  not 
final,  but  may  be  reviewed  or  reconsidered, 
or  a  similar  application  may  be  entertained, 
as  often  as  the  Court  in  its  discretion  maj 
think  proper. — In  the  Matter  of  Abdool  So- 
bhan,  I.  L.  R.,  8  Cal.  62  [see  p.  372A  of  this 
book]. 

5.  Transfer  of  Case — Transfer  of  doss 
of  cases  from  Subordinate  Magistrate — Cri* 
minal  Procedure  Code  (Act  X.  of  1872),  s. 
48— Notice  to  the  parties  before  the  transfer 
is  made.]  Before  a  Magistrate  of  a  district 
can  transfer  a  ca^e  from  a  Court  subordinate 
to  him  to  any  other   Subordinate  Court, 
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Transfer  of  Case  (contd.)^ 

notice  of  such  intended  transfer  should  be 
served  upon  the  parties,  so  as  to  enable  any 
or  either  of  the  parties  to  come  forward  and 
show  cause  why  such  transfer  should  not  be 
made. — Teacotta  Shekdar  v.  Ameer  Majee, 
Hafiz  Paikar,  I.  L.  R.,  8  Cal.  393  [see  p.  392 
of  this  book]. 

6.  Transfer  of  Case — Burmah  Courts 
— Criminal  Procedure  Code,  s.  178 — Refer- 
ence to  High  Court — Burmah  Courts'  Act 
(XVII.  of  187s),  s.  5o.]  The  Local  Govern- 
ment  has  no  power,  under  s.  178  of  the  Code 
of  Criminal  Procedure,  to  transfer  for  trial 
to  the  Court  of  a  Commissioner  a  criminal 
case  duly  committed  for  trial  to  the  Court 
of  the  Recorder  of  Rangoon  ;  but  the  Local 
Government  has  the  power  to  transfer  a  case 
from  the  District  of  Rangoon  to  the  Sessions 
division  of  Pegu.  —  Empress  v.  Nga  Tha 
Moung,  I.  L.  R.,  10  Cal.  643  [see  p.  551  of 
this  book]. 

Transfer  of  Case  before   Police 
Magistrate  to  High  Court- 
See  Mandamus. 

Transfer  of  Magistrate— 

Transfer  of  Magistrate  —  Powers  of 
Magistrates  —  Summary  jurisdiction — Cri- 
minal Procedure  Code  (Act  X.  of  1872),  ss. 
$6,  222  —  Furlough,"]  The  petitioner  had 
been  convicted  by  Mr.  Carnegy,  the  Assist- 
ant Commissioner  of  Kamrup,  in  the  exer- 
cise of  a  summary  jurisdiction  under  s.  222 
of  Act  X.  of  1872.  This  officer  was,  in  the 
year  1872,  in  charge  of  the  Jorhat  Division 
in  the  District  of  Sibsagar,  '*  with  first-class 
powers  and  powers  under  s.  222*'  of  the  Act. 
In  1874  he  proceeded  on  furlough  to  Eng- 
land, and,  on  his  return  in  1875,  was  posted 
to  the  District  of  Kamrup,  and  invested  with 
the  powers  of  a  Magistrate  of  the  first  class. 
Held  that  s.  56  of  Act  X.  of  1859  did  not 
apply,  and  that  Mr.  Carnegy  had  no  sum- 
mary jurisdiction  in  Kamrup.  Per  Markby, 
J.,  on  the  ground  that,  by  the  terms  in  which 
the  Government  had  conferred  that  jurisdic- 
tion on  Mr.  Carnegy,  it  had  in  effect  "  di- 
rected," within  the  meaning  of  s.  $6  of  Act 
X.  of  1872,  that  he  should  not  exercise  that 
jurisdiction  anywhere  but  in  Sibsagar.  Per 
Mitter,  J.,  on  the  ground  that  the  office  to 
which  Mr.  Carnegy  was  appointed  in  Kam- 
rup was  not  equal  to,  or  higher  than,  that 
which  he  had  held  in  Sibsagar.  Quare  per 
Markby,  J.,  whether  the  posting  of  Mr.  Car- 
negy to  Kamrup,  after  his  return  from  fur- 
lough, was  a  transfer  from  Sibsagar  within 
the  meaning  of  s.  56  of  Act  X.  of  1872. — 
In  the  Matter  of  Pursooram  Borooah,  L  L. 
R.,  2  Cal.  117  [see  p.  31  of  this  book]. 

Transferred  Case- 
See  Jurisdiction,  2. 


Trespass — 

See  Summary  Trial,  5. 

Trespass  during  Biot— 
See  Separate  Trial,  3. 

Trial- 
Deposition  at.  See  Possession,  3. 

Trial  by  Assessors- 
Summing  up  in  a.  See  Assessors. 

Trial  of  British  Seamen  for  Of- 
fences committed  on  British 
Ship  on  High  Seas- 
See  Merchant  Shipping  Act. 

Trial  to  be  Separate  in  Caae  of 
Perjury— 

See  False  Evidence,  5. 

Tributary  Mehals— 
See  Jurisdiction  of  High  Court,  3,  4, 
7. 
Truth- 
Witnesses  not  likely  to  speak  the.  See 
Witnesses  for  Prosecution,  3. 

u. 

Unanimous  Verdict- 
Judge  dissenting  from.  See  Jury,  4. 

Unlawful  Assembly— 

Unlawful  Assembly — Penal  Code  (Act 
XLV.  of  i860),  s.  /^j.]  On  the  trial  of  cer- 
tain persons  charged  with  being  members 
of  an  unlawful  assembly,  it  was  proved  that 
there  was  a  dispute  of  long  standing  between 
the  accused  and  certain  other  parties  regard- 
ing the  possession  of  certain  land  ;  that  nei- 
ther of  the  parties  was  in  undisturbed  pos- 
session of  the  land  ;  that  the  accused  went 
to  sow  the  land  with  indigo,  accompanied 
by  a  body  of  men  armed  with  latties  ;  that 
they  were  prepared  to  use  force  if  necessary  ; 
and  that  the  lattials  kept  off  the  opposite 
party  by  brandishing  their  weapons  while  the 
land  was  sowed.  Held  that  the  accused 
were  rightly  convicted  of  being  members  of 
an  unlawful  assembly  under  s.  143  of  the 
Penal  Code.  Sunker  Singh  v.  Burmah  Mah- 
to  (23  W.  R.  Cr.  35)  distinguished. — Peary 
Mohun  Sircar  v.  Empress,  I.  L.  R.,  9  Cal. 
639  [see  p.  489  of  this  book]. 
See  Confession,  7. 

))    Culpable  Homicide,  4. 

)9    Fishery,  1. 

,1    Jury,  4. 

99    Rioting,  2. 

99    Sentence,  4. 

Unlawful  Assembly  armed  with 
Deadly  Weapon- 
See  SuMM.vKY  Trial,  2. 
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Unlawful  Detention— 

Unlawful  Detention  for  an  Unlaw- 
ful Purpose — Criminal  Procedure  Code(A6i 
X.  of  1882J,  s.  sSt— 'Infant,  Custody  qfj]  A 
Hindu  girl,  under  the  age  of  14  years,  went 
of  her  own  accord  to  a  Mission  House,  where 
she  was  received  and  allowed  to  remain.  The 
mother  and  husband  of  the  girl  thereupon 
applied  to  the  Magistrate,  who  took  proceed- 
ings under  s.  551  of  the  Criminal  Procedure 
Code.  The  Lad^  Superintendent  of  the  Mis- 
sion House  denied  that  the  girl  was  legally 
married,  and  alleged  that  she  was  practically 
being  brought  up  with  the  connivance  of  the 
mother  to  a  life  of  prostitution.  The  Ma- 
gistrate, after  recording  evidence,  found  that 
the  girl  was  legally  married ;  that  the  other 
allegation  was  not  established ;  and  that,  al- 
though she  went  to  and  remained  in  the  Mis- 
sion House  of  her  own  free  will,  there  was, 
under  the  circumstances,  an  unlawful  deten- 
tion for  an  unlawful  purpose.  He  further 
found  that  there  were  no  facts  established 
which  would  disentitle  the  husband  or  the 
mother  to  the  custody  of  the  girl,  and  passed 
an  order  under  the  section  directing  the  girl 
to  be  restored  to  her  mother.  Held  upon  the 
facts  as  found  by  the  Magistrate,  as  it  was 
immaterial  whether  the  girl  did  or  did  not 
consent  to  remain  at  the  Mission  House, 
there  was  an  unlawful  detention  within  the 
meaning  of  these  words  as  used  in  the  section, 
as  the  girl  was  kept  against  the  will  of  those 
who  were  lawfully  entitled  to  have  charge  of 
her.  Held  also  that  s.  55 1,  applying  only  as 
it  does  to  women  and  female  children,  must 
not  be  construed  so  as  to  make  it  include  pur- 
poses which,  although  not  unlawful  in  them- 
selves, might  only  become  so  when  enter- 
tained  towards  a  child  in  opposition  to  the 
wishes  of  its  guardian,  but  that  the  purpose, 
whether  entertained  towards  a  woman  or  a 
femalechild,  must  be  in  itself  unlawful.  Held, 
consequently,  that,  in  the  circumstances  of 
the  case,  there  was  no  detention  for  an  un- 
lawful purpose,  and  that  the  Magistrate  had 
no  power  to  make  the  order.  Held  further 
that,  although  the  Magistrate  had  no  power 
under  the  section  to  make  the  order  he  did, 
it  did  not  follow  that  the  Court  should  direct 
the  girl  to  be  restored  to  the  custody  of  the 
Lady  Superintendent,  even  if  it  had  the  power 
to  (u>  so,  and  that,  having  regard  to  the  cir- 
cumstances of  the  case,  there  was  nothing  to 
justify  such  an  order  being  passed. — Abra- 
ham V.  Mahtabo,  I.  L.  R.,  16  Cal.  487  [see 
p.  924  of  this  book]. 

Unnatural  Death— 
Omission  to  report.  See  Causing   Dis- 
appearance of  Evidence;  Infor- 
mation TO  Police. 
Unskilled  Medical  Practitioner—* 
See  R.\SH  and  Negligent  Act,  2. 


Urgent  Oases  of  Ntusanoe— 

Temporary  Order  in.  See  Public  Nui- 
sance, 15 — 19. 

Using  Forged  Doomnent— 
See  Forged  Document. 
n    Jury,  5. 


Vagueness  of  Charge— 
See  False  Evidence,  i. 

Valuable  Security— 

Sanad  conferring  Title  of  Dignity  not  a. 
See  Forged  Document,  2, 

Venomous  Snake- 
Negligence  in  Respect  of.  See  Culpable 
Homicide,  3. 

Verdict  of  Jury- 
See  Jury. 
Appeal  upon  Facts  from.  Sec  Appeal  bt 

Local  Governme.nt,  2. 
Sessions   Judge    disagreeing    with.    See 

Appeal,  i. 

Verdict  on  Offenoe  proved,  though 
not  ch€urged— 

See  Jury,  4. 

Vexation  and  Delay- 
See  Possession,  2. 

Village  Chaukidar— 

Extortion    committed    in    Presence    of. 
See  Extortion. 


w. 

Waiver  by  Accused- 
Effect  of.  See  Irregularity,  i. 

Waiving  of  Privilego— 

See  European  British  Subject. 

W€WTant— 

Attachment  on  Expired.  See  Public  Ser- 
vant, 3. 

Warrant  and  Summons  Oases- 
See  Joinder  of  Charges,  2. 

Warrant  Case- 
Absence   of  Complainant  in.   See  Dis- 
charge, 6. 

Way- 
Right  of.  See  Public  Nuisance,  7,  g. 

Withdrawal— 

By  Magistrate  of  a  Case  of  Public  Nui- 
sance. See  Public  Nuisance,  4. 

Of  Case  by  Magistrate.  See  Security 
TO  KEEP  the  Peace,  i. 

Of  Pardon.  See  Pardon. 

Witness  celled  by  Court- 
Right  of  Accused  to  cross-examine.  See 
Cross-examination. 
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WitneeseeH- 

Depositions  of,  not  the  Property  of  Po« 
lice.  See  Legal  Practitioners' 
Act,  I. 

Duty  of  Magistrate  to  suaiinofi.  See 
PossBssioN,  14. 

Evidence  of,  taken  on  CoDMiissioo,.wheii 
Admissible*  See  EviDBNCft,  X 

Examination  oL  See  Revival  of  Pro- 
secution. 

For  Defence,  Examination  of.  See  Pos- 
session, a. 

Magistrate  when  not  a  Competent.  See 
Discharge. 

Not  called  for  Defence.  See  Rtoirr  of 
Reply. 

Oral  Evidence  at  Sessions  Court  as  to 
Statements  of,  in  Magistrate's  Court. 
See  Discharge,  9, 

Statements  of,  to  Police  during  Investi- 
gation. See  Statements  to  Police 
DURING  Investigation. 

Tendering  of,  for  Cross-examination.  See 
Right  of  Reply,  3. 

To  be  left  to  Pleaders  for  Examination  or 
Cross-examination.  See  Confes- 
sion, 7. 

WitneBses  for  Defence— 

I.  Witnesses  for  Defence — Evidence 
— Summoning  witnesses — Refusal  of  a  Ma- 
gistrate  to  summon  prisoner* smitnesses~^ri- 
minal  Procedure  Code  (Act  X,  of  1872),  s. 
J59.]  A  Magistrate  b  not  at  liberty  to  re- 
fuse to  summon  a  witness  tendered  by  an  ac- 
cused person,  except  on  the  groun<b  speci- 
fied in  8.  359  of  the  Criminal  Procedure 
Code ;  and  if  he  does  refuse,  he  is  bound  to 
proceed  under  that  section.  The  fact  that 
the  accused  declines  to  examine  a  witness  is 
no  reason  for  refusing  to  summon  him  to 
meet  fresh  evidence  given  subsequent  to  the 
defence  beine  clos^ — Deela  Mahton  v. 
Sheo  Dyal  Koeri,  I.  L.  R.,  6  Cal.  714  [see 
p.  309  of  this  book]. 

a.  Witnesses  for  Defence — Summon^ 
ing  and  attendance  of-^Compelling  attend- 
ance tf— Evidence—Criminal  Procedure 
Code  (Act  X.  of  1SS2J,  s,  257-']  Certain  wit- 
nesses who  had  been  summoned  for  the  ac- 
cused failed  to  appear  on  the  day  of  trial, 
and  the  Deputy  Magistrate  refused  to  ad- 
journ the  hearing,  or  to  issue  fresh  processes 
for  the  attendance  of  the  defendants'  wit- 
nesses, on  the  ground  that  thev  were  all 
friends  of  the  accused,  who  would  come  to 
Court  if  the  accused  desired  it.  The  prison- 
ers were  convicted.  Held  that  the  convic- 
tion  must  be  set  aside,  the  Magistrate  having 
once  granted  processes,  he  was  bound  to  as- 
sist the  accused  in  enforcing  the  attendance 
of  his  witnesses.^Empress  v.  Dhananjoi 
Chaudhuri,  I.  L.  R.,  10  Cal.  931  [see  p.  557 
of  this  book]. 


WitnesseB  for  Prosecution— 

1.  Witnesses  for  Prosecution  —  Cri* 
minal  Procedure  Code  (Act  X,  of  187 2j,  s.  21$ 
— Evidence  for  the  prosecution  —  Examina* 
turn  of  witnesses,']  A  Magistrate  is  bound, 
before  be  discharges  an  accused  person  un- 
der s.  215  of  the  Criminal  Procedure  Code, 
to  examine  all  the  witnesses,  and  should  not 
refuse  to  ejeamine  witnesses  simply  because 
their  evidence  will  be  to  the  same  effect  as 
that  already  taken  for  the  prosecufioik— 
Johardi  Sheik  «.  Hematulla,  I.  L.  R.»3CaI. 
389  [see  p.  122  of  this  book]» 

2.  Witnesses  for  Prosbcution  --  Re- 
calling  witnesses,  Time  for  —  Right  of  ae^ 
cused  to  recall  witnesses  for  prosecution  — 
Criminal  Procedure  Code  (Act  X.  of  J872J, 
ss.  217,  218.']  Reading  ss.  21 7  and  218  of  the 
Criminal  Procedure  C<^e  together,  it  appears 
that,  if  an  accused  person  desires  to  recall 
and  cross-  examine  the  witnesses  for  the  pro- 
secution, the  time  at  which  he  should  ex- 
press such  desire  is  when  the  charge  is  read 
over  to  him,  and  he  is  called  upon  to  make 
his  defence ;  and  although  it  is  in  the  dis- 
cretion of  the  Magistrate  to  recall  the  wit- 
nesses at  a  subsequent  stage  of  the  case,  the 
accused  has  no  right  to  insist  upon  the  wit- 
nesses being  recalled. — Faiz  AH  v.  Koromdi, 
I.  L.  R.,  7  Cal.  28  [see  p.  324  of  this  book]. 

3.  Witnesses  for  Prosecution  —  Evi* 
dence — Duty  of  prosecution  —  Inferences  to 
be  drawn  on  failure  to  call  witnesses^^Mis* 
direction."]  It  is  primd  facie  the  duty  of  the 
prosecution  to  call  all  the  witnesses  who 
prove  their  connection  with  the  transactions 
connected  with  the  prosecution,  and  who 
must  be  able  to  give  important  information. 
If  such  witnesses  are  not  called  without  suffi- 
cient reason  being  shown,  the  Court  may 
properly  draw  an  inference  adverse  to  the 
prosecution.  The  only  thing  that  can  relieve 
the  prosecutor  from  calling  such  witnesses 
is  the  reasonable  belief  that,  if  called,  they 
would  not  speak  the  truth.  No  such  cor- 
responding inference  can  be  drawn  against 
an  accused.— Empress  v.  Dhunno  lOizi,  I. 
L.  R.,  8  Cal.  121  [see  p.  373  of  this  book], 

4.  Witnesses  for  Prosecution — Duty 
of  the  prosecution  to  produce.]  Where  a  Ses- 
sions Judge  fi^ave  it  as  a  sufficient  reason  for 
the  non-production  of  certain  witnesses  in 
Court  on  the  part  of  the  prosecution  that 
they  had  been  examined  by  the  committing 
Magistrate  a^nst  the  express  wish  of  the 
police-officer  in  charge  of  the  prosecution, 
held  that  that  was  not  a  valid  ground  for 
the  non-production  of  the  witnesses  in  the 
Sessions  Court  In  conducting  a  case  for 
the  prosecution,  all  the  persons  who  are 
alleged  or  known  to  have  knowledge  of  the 
facts  ought  to  be  brought  before  the  Court 
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WitnoBses  for  Prosecution  (c^.)— 

and  examined.  —  Empress  v.  Ram  Sahai 
Lall,  I.  L.  R.,  10  Cal.  1070  [sec  p.  579  of 
this  book]. 

Words  said  to  be  Obscene— 

See  Transfer  of  Case,  3. 

Worship— 

ConfiscatioQ  of  Arms  used  for  Purposes 
of.  See  Arms  Act. 

Writing  to  refiresh  Memory- 
See  Refreshing  Witness's  Memory,  2. 

Wrongftil  Oonflnement— 

Wrongful  Confinement — Penal  Code 
(AH  XLV,  of  i86qjj  s.  346.']    In  an  order  to 


WrongftQ  Confinement  {contd,)-^ 

render  a  person  liable  under  s.  346  ol  the 
Penal  Cocte,  it  must  be  shown  that  the  wrong- 
ful confinement  was  of  such  a  nature  as  to 
indicate  an  intention  that  the  person  confin- 
ed should  not  be  discovered. — ^Empress  v. 
Sreenath  Banerjee,  I.  L.  R.,  9  CaL  221  [see 
p.  467  of  this  book]. 

See  False  Charge. 

WrongftQ  Loss- 
See  Possession,  2. 

Wrongftil  Restraint— 

See  Mischief,  i. 
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